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FEDERAL REPORTER. VOLUME 149. 

JUDGES 

Of THS 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. OLIVER WENDELL HOLMES, Circuit Justice • • Waililngton, D. O. 

Hon. LE BARON B. COLT, Circuit Judge Providence. R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge PorUand, Me. 

Hob. FRANCIS O. LOWELL, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALE, District Judge. Maine •,* Portland, Me. 

Hon. FREDERIC DODOE, District Judge, Massachusetts v9..' Boston, Mass. 

Hon. EDGAR ALDRICH, Dlsti let Judge, New Hampshire X9. Littleton, N. H. 

Hon. ARTHUR I* BROWN, District Judge, Rhode Island Providence, R. I. 

SECOND CIRCUIT. 

Hon. RUFUS W. PECKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACE, Circuit Judge Albany, N. T. 

Hon. B. HBNRT LACOMBE, Circuit Judge New Tork, N. T. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge New Haven, Conn. 

Hon. ALFRED C. COXE, Circuit Judge Utlca, N. Y. 

Hon. JAMES P. PLATT, District Judge, Connecticut Hartford, "Conn. 

Hon. EDWARD B. THOMAS, District Judge, B. D. New Tork * Brooklyn, N. Y. 

Hon. THOMAS L CHATFIELD, District Judge, B. D. New York* Brooklyn, N. Y. 

Hon. OEORGB W. RAY, District Judge, N. D. New York Norwich, N. Y. 

Hon. OEOROE B. ADAMS, District Judge. S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT. District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge. S. D. New York New York, N. Y. 

Hon. JOHN R. HAZEL. District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMBS L. MARTIN, District Judge, Vermont Brattleboro, Vt 

THIRD CIRCUIT. 

Hon. WILLIAM H. MOODY, Circuit Justice Washington, D. C. 

Hon. GEORGE M. DALLAS, Circuit Judge PhiladelphU, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington. Del. 

Hon. JOSEPH BUFFINGTON, Circuit Judge PitUburgh, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, DeL 

Hon. WILLIAM M. LANNING, DisUict Judge, New Jersey Trenton, N. J. 

* Resigned January 1, 1907. ' Appointed to succeed Edward B. Thomas. 
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Hon. JOSEPH CROSS, Dbtrlct Judge, New Jersej Elizabeth, N. J. 

Hon. JOHN B. McPHERfiON, DUtrict Judge, £. D. Pennsylvania Philadelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, B. D. Pennsylvania Philadelphia. Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania. .Scranton, Pa. 
Hon. NATHANIEL BWINO, District Judge, W. D. Pennsylvania Pittsburgh, P». 

FOURTH CIRCUIT. 

Hon. MELVILLE W. FULLER, Circuit Justice Washington, D. C. 

Hon. NATHAN OOFP, Circuit Judge Clarfcsbujg. W. Va. 

Hon. JETER C. PRITCHARD, Circuit Judge ^ Ashevllle, N. C. 

Hon. THOMAS J. MORRIS, District Judge. Maryland Baltimore, Md. 

Hon. THOMAS R. PURNELL, District Judge, B. D. North Carolina Raleigh, N. C. 

Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car.. Charleston, 8. C. 

Hon. EDMUND WADDILL, Jr., District Judge, E. D. Virginia Richmond, Va. 

Hon. HENRY CLAY McDOWELL, District Judge, W. D. Virginia Lynchburg, Va. 

Hon. ALSTON Q. DAYTON, District Judge, N. D. West Virginia Phlllppl, W. Va. 

Hon. BENJAMIN F. KELLER, District Judge, S. D. West Virginia Bramwell, W. Va. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. 0. 

Hon. DON A. PARDEE^. Circ'ilt Judge Atlante, Oa. 

Hon. A. P. McCORMI^K^ Circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELVT^ Circuit Judge HuntsvlUe, Ala. 

Hon. THOMAS QOODE JONES, DUtrict Judge, M. and N. D. AUbama. . .Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE. District Judge, N. D. Florida Pensaoola, Fla. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida Jacksonville, Fla. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Oa. 

Hon. EMORY SPEER, District Judge, S. D. Georgia Macon, Ga. 

Hon. CHARLES PARLANGE, District Judge. E. D. Louisiana* New Orleans, La. 

IXon. EUGENE D. SAUNDERS, Dtetrlct Judge, B. D. LouUiana^ ....New Orleans, Ls. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Misa. 

Hon. DAVID B. BRYANT, District Judge, E. D. Texas Sherman, Tei. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLER T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS 3. MAXEY, District Judge, W. D. Texas Austin, Tex. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN. Circuit JusUce Washington, D. a 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenn. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamaxoo, Mich. 

Hon. JOHN K. RICHARDS, Circuit Judge • CincinnaU, Ohio. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysvllle, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky Louisville. Ky. 

Hon. HENRY H. SWAN, District Judge, B. D. Michigan Detroit, Mich. 

Hon. LOYAL B. KNAPPBN. District Judge, W. D. Michigan Grand Rapids. Mich. 

Hon. AUGUSTUS J. RICKS. District Judge, N. D. Ohio" Cleveland, Ohio. 

Hon. ROBERT W. TAYLBR, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. CHARLES D. CLARK, District Judge. B. and M. D. Tennessee.... Chattanooga, Tenn. 
Hon. JOHN B. McCALL, District Judge, W. D. Tennessee <» Memphis, Tenn. 

» Died February 4, 1907. 

* Appointed February 20, 1907, to succeed Judge Parlange. 

" Died December 22, ld06. 
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SEVENTH CIRCUIT. 

Hon. ^ILLiIAM R. DAY» Circuit Justice Wastalngton, D. 0. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. FRANCIS B. BAKER, Circuit Judge Indianapolis, Ind. 

Hon. WILLIAM H. SEAMAN, Circuit Judge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge ...Chicago, 111. 

Hon. KENESAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. SOLOMON H. BBTHBA, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WPaOHT, District Judge, B. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPHREY, District Judge, S. D. Illinois Springfield, HI. 

Hon. ALBERT B. ANDERSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QUARLES, District Judge, B. D. Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge. W. D. WUconsin Madison; Wis. 



EIGHTH CIRCUIT. 



Hon, DAVID J. BRBWER, Circuit Justice Washington, D. C. 

Hon. WALTBR H. SANBORN, Circuit Judge St. Paul, Mina 

Hon. WILUS VAN DBVANTBR, Circuit Judge Cheyenne. Wyo. 

Hon. WILLIAM 0. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIBBBR, District Judge, B. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Ft. Smith. Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. Iowa Cresco, l9wa. 

Hon. SMITH McPHERSON, District Judge, 6. D. Iowa Red Oak, Iowa 

Hon. JOHN G. POLLOCK. District Judge, Kansas Topeka, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. GUSTAVUS A. FINKBLNBURG, District Judge, B. D. Missouri* St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judgo, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North DakoU Fargo, N. D. 

Hon. JOHN B. GARLAND, District Judge, South Dakota Sioux Falls. S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Salt Lake City. Utah. 

Hon. JOHN A. RINBR. District Judge, Wyoming , Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKBNNA, Circuit JusUce Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. WM. W. MORROW. Circuit Judge San Francisco, Cal. 

Hon. ERSKINB M. ROSS. Circuit Judge ......Los Angeles, Cal. 

Hon. JOHN J. DB HAVEN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. JAMES H. BEATTY. District Judge, Idaho Boise City, Idaho. 

Hon. WILLIAM H. HUNT, District Judge. Montana Helena, Mont 

Hon. EDWARD 8. FARRINGTON. District Judge, Nevada Carson City, Ner. 

Hon. CHARLES B. WOLVBRTON. District Judge, Oregon Portland, Or. 

Hon. EDWARD WHITSON, District Judge, E. D. Washington Spokane, Wash. 

Hon. CORNELIUS H. HANFORD, District Judge. W. D. Washington ...SeatUe. Wash. 

• Resigned March 9h U07. 
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UNITED STATES CIRCUIT COURTS OF A?PM&' ^KSD iiit 
CIRCUIT AND DISTRICT C&U«tS.. IFOl^J: ]\l f / 



ROGERS ct al. ▼. VIRGINIA-CAROLINA CHEMICAL 00. 

(Circuit Court of Appeals, Third Circuit November 30, 190(>.) 

No. 82. 

L Flkadiho— Mattsbs of- Fact ob Conclusions— Allegations op Authobitt 

OW AOSNT^ 

In an action against a corporation for fraud arising out of transactions 
between plaintlflPs and an individual, all^atlons in the declaration that all 
of such person's negotiations, contracts, transactions and acts complained 
of were carried on, executed, performed, and done by him in pursuance 
of authority conferred on him by defendant, as its agent, and with itsf 
knowledge and consent in furtherance of a fraudulent scheme of defend- 
ant, are sufficient on demurrer to charge defendants with responsibility for 
such acts, without setting out evidence of such person's authority or 
agency. 

[Ed. Note. — ^For cases in pohit, see Cent Dig. vol. 39, Pleading, § 20.] 

2. Fbaud— Pleading— Allegations op Damage. 

The declaration in an action for fraud and deceit alleged that plaintiffs 
held options for the purchase of phosphate lands and phosphate deposits 
which were worth $150,000, and that defendant in pursuance of a fraud- 
ulent scheme to prevent plaintiffs from selling the options to others, and 
to the end that they might expire and enable it to purchase the property 
from the owners, by means of false and fraudulent representations of Its 
desire and intention to purchase the options, induced plaintiffs to enter 
into a contract giving it the exclusive right to do so for a stated time. 
whereby plaintiffs were prevented from selling the options to others, by 
which sale they would have received a profit of $1507000, and were de- 
prived of their rights thereunder, to their damage in the sum of $150,000. 
Hcldt that such declaration was sufficient on demurrer to show that plain- 
tiffs were damaged by the alleged fraud, and that it was unnecessary to 
allege that they could and would have sold the options to others and de- 
rived a profit therefrom. 
8. Same— Gbounds op Action— False Repbesentation as to Intent. 

There is a prima facie presumption of fairness and honesty in the deal- 
ings of mankind, and where one man makes a promise to another as an 
Inducement for a change of position on the part of the latter he im- 
pliedly, If not expressly, avers that he has an existing intent to fulfill his 
promise, and such implied averment of an existing intent is of matter of 
fact, and» if false and fraudulent, is a frauduloit representation, whidf 
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may, if acted on, furnish the basis for an action ez delicto In the nature 
of deceit 

[Ed. Note.— For cases in point, see Cent Dig. vol. 2S, Fraud, S 14.] 
4. Same. 

The declaration in an action for ftaud and deceit construed on demur- 
rer, and held to state a cause of action. 

In Error to the Circuit Court of the United States for the District 
of New Jersey. 

Horace L. ^heyney, for plaintiffs in error. 

• •: .Eredefl<>"J^.:Jraul^s, for defendant in error. 

'• "Before bALLAS 'abd GRAY, Circuit Judges, and BRADFORD, 

• • • • • ■ 

BRADFORD, District Judge. This writ of error was taken by 
George H. Rogers and John G. Gray to reverse a judgment of the cir- 
cuit court of the United States for tiie district of New Jersey on a de- 
murrer to an amended declaration in an action brought by them 
against the Virginia-Carolina Chemical Company. The declaration is 
in case for an alleged tort. It alleges in substance, among other 
things, that the plaintiffs in 1901 "by the outlay of large sums of mon- 
ey and after great labor procured options for the purchase of certain 
lands, containing deposits of phosphate rock, and for the purchase of 
phosphate rock deposited upon certain other lands situate in the State 
of Tennessee" ; that the options were all obtained in June, 1901, and 
"by the terms thereof remained in force for periods of from 60 to 100 
days, with provision for extension thereof for such further time as 
might be necessary to complete the examination of the properties and 
consummate the transaction, provided the periods of time mentioned in 
said options should be insufficient to complete the investigation of said 
properties in Tennessee upon which the plaintiffs held similar options" ; 
that "the property covered by said options contained some of the 
richest deposits of phosphate rock in the Tennessee phosphate fields" : 
that the options were worth $150,000; that "after said options were 
obtained, the plaintiffs entered into negotiations for the sale of the same 
and of the rights conveyed thereunder, with the officers of several rail- 
roads whose lines, ran through said phosphate fields or could be ex- 
tended thereto, and with other persons likely to purchase the same" : 
that among the other persons to whom the options were offered for 
sale was one of the directors of the defendant ; that after several in- 
terviews with that director the latter referred the plaintiffs to Charles 
S. Bryan, a broker of New York, "for the purpose of enabling the 
said Bryan to thereafter carry on and complete the negotiations for the 
purchase of said properties and rights covered by the said options on 
behalf of the party represented by the said director"; that Bryan 
during all of the negotiations and transactions thereafter mentioned in 
the declaration was the agent of the defendant, authorized and em- 
powered by it to negotiate "for the purchase of the rights of the 
plaintiffs under said options and to enter into all agreements and to do 
all things that might be necessary for that purpose, and all of the 
negotiations, contracts, transactions and acts" of Bryan thereafter re- 
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terred to in the declaration were "carried on, executed, performed and 
done by him in pursuance of said authority and as agent for and on 
behalf of" the defendant, and "with its knowledge and consent" ; that 
thereafter further negotiations were carried on between the plaintiffs 
and Bryan and a contract was entered into July 30, 1901, between 
the plaintiffs and Bryan, a copy of which was attached to the dec- 
laration, marked Exhibit A and made part thereof, whereby it was 
agreed, among other things, that Bryan "should examine the lands 
mentioned in said options with engineers and experts, to estimate to 
his satisfaction the quantity and quality of the phosj^te rock thereon 
with a view to purchasing said lands, properties and mining rights, 
and that in no event should the said plaintiffs exercise any of the op- 
tipns for the purchase of properties mentioned in any of the schedules 
attached to said contract within ninety days from the date thereof, ex- 
cept with the consent of said Bryan" ; that the contract also provided 
that, "if the said plaintiffs should at any time prior to January 1st, 1902, 
acquire any options of any other property they would execute with 
Bryan a similar agreement with respect to such properties"; that 
the contract also provided that upon the completion of the purchase 
of any of the lands covered by the options by Bryan, either directly 
from the owners of the property or by an assignment of the options 
from the plaintiffs, the latter should receive as commissions from 
Bryan certain rates or amounts per ton, as therein provided, on all 
phosphate rock on the property purchased as the same should be esti- 
mated by the engineers of Bryan; that prior to the execution of the 
contract of July 30, 1901, Bryan, acting as agent for and on behalf of 
the defendant, in order to secure the execution of that contract by the 
plaintiffs, and for the purpose of securing control over the options for 
the defendant until the expiration of the same and for the purpose of 
preventing the plaintiffs from offering the said options to persons other 
than the defendant, falsely and fraudulently and with intent to de- 
ceive the plaintiffs represented to them that, if they would execute the 
contract, then Bryan "as agent of the defendant would purchase the 
said lands and mining rights covered by said options, if the examina- 
tion of said properties by his engineers should show that the said 
lands contained valuable deposits of phosphate rock, and would pay to 
the plaintiffs the commissions upon the purchase price thereof as set 
forth in said contract, if any of said properties should be purchased by 
said defendant company either directly or indirectly, and the plaintiffs 
relying upon the said representations of the said Bryan executed the 
said contract" ; that "thereafter in accordance with the said agreement 
an examination was made of the properties covered by said options by 
the engineer of the said defendant company, and by its instructions, 
and said engineer by his report estimated the amount of phosphate 
rock deposited upon" certain lands mentioned in the declaration at 
1,161,055 tons; that the estimate of the engineer as reported by him 
as to these lands was "not a true report of the amount of phosphate 
rock thereon and was made by said engineer in bad faith, and that ac- 
cording to the actual surveys and examination of said engineer and a 
proper estimate based thereon" the amount of phosphate rock thereon 
was 1,310,497 tons; that "the said surveys and examination showed 
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that the said lands contained valuable deposits of phosphate rock and 
said lands actually contained deposits of phosphate rock of great 
value" ; that thereafter, October 25, 1901, Bryan acting for and on be- 
half of the defendant notified, the plaintiffs that he did not care to 
purchase any of the properties mentioned in the contract of July 30, 
1901 ; that "it was then impossible for the plaintiffs to renew said op- 
tions"; that the defendant in advising the plaintiffs through Bryan 
that it did not care to purchase any of the properties covered by the 
options under the contract of July 30, 1901, did not act in good faith, 
but "knowing that the said options held by the plaintiffs would ex- 
pire at once upon the refusal of the defendant to complete the pur- 
chase of said properties and that it would be impossible for the plain- 
tiffs to renew such options", in bad faith declined to make said pur- 
chases, "and with the intention to deprive and defraud the plaintiffs 
of their commissions upon the purchase price of said properties under 
said contract and of their rights under said options, and with the pur- 
pose and intention of negotiating directly with the owners of said prop- 
erties for the purchase thereof after the expiration of the options held 
by the plaintiffs"; that thereafter the defendant by its officers and 
agents entered into negotiations for the purchase of the properties 
theretofore mentioned in the declaration, excepting the Lockridge 
property which had already been purchased by it, upon the basis of the 
investigation and examination made by its engineer under the contract 
of July 30, 1901, and thereafter purchased a number of them, specified 
in the declaration ; that "if the defendant had acted in good faith with 
the plaintiffs under said contract, in purchasing said properties and 
mining rights, the plaintiffs would have received as compensation or 
commission the sum of $91,734.99 upon the purchase of the properties 
of the International Phosphate Company, the Howard Phosphate Com- 
pany and the Ridley Phosphate Company, being seven cents per ton 
upon 1,310,497 tons of phosphate rock contained in said properties, 
and the said plaintiffs would also have received the sum of $2,700 com- 
mission upon the sale of the said Lockridge property, being seven and 
one-half per cent upon the purchase price of $36,000, and the plaintiffs 
would also have received the sum of $3,525, being commission at the 
rate of seven and one-half per cent, upon $47,000, the purchase price 
of the said Harlan property, a total of $97,959.99" ; that "the fraudu- 
lent acts and misrepresentations of the defendant company and of the 
said Brj-an, its agent, heretofore fully set forth, deprived the plaintiffs 
of their rights under said options of a value of $150,000, and prevented 
the plaintiffs from selling to persons other than the defendant the 
properties and mining rights hereinbefore particularly mentioned and 
the other properties set forth in the schedules A, B and C attached to 
said contract marked Exhibit 'A,' and that if the same had been sold 
by the plaintiffs to persons other than the defendant, they would have 
received a profit of $150,000 and upwards"; that "the defendant in 
all of the acts, negotiations, transactions and representations heretofore 
mentioned, done, conducted, carried on, executed and made by it and 
by its agent, the said Bryan, on its behalf, with the plaintiffs, did not 
act in good faith with the plaintiffs, but that the said acts, negotiations, 
contracts, transactions and representations were done, conducted, car- 
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ried on, executed and made in furtherance of a fraudulent scheme of 
the said defendant company to obtain control of the said options held 
by the plaintiffs during the entire existence of the same, to prevent 
the plaintiffs from negotiating and selling their rights under said op- 
tions and the said properties and mining rights to persons other than 
the defendant, and. to enable defendant to purchase said lands and min- 
ing rights directly from the owners thereof after the expiration of said 
options, without paying any commissions to the plaintiffs upon the pur- 
chase price of the said properties and rights covered by the said op- 
tions as provided for in the Qontract heretofore mentioned, executed 
on July 30th, 1901, and that in consequence of said fraudulent scheme 
and of the fraudulent acts and misrepresentations of the defendant 
and its agents made in furtherance thereof and for the purpose of car- 
rying out said fraudulent scheme, the plaintiffs have been damaged in 
the sura of one hundred and fifty thousand dollars ($150,000), where- 
fore they bring their suit." The agreement of July 30, 1901, as shown 
in Exhibit A attached to and made a part of the declaration is as fol- 
lows: 

••Exhibit 'A/ 

Agreonent made and entered into this 80th daj of July, 1001, by and be* 
tween George H. Rogers and John G. Gray, parties of the first part, hereinafter 
called Rogers and Gray, and Chaa T. Bryan, party of the second part herein- 
after called Bryan. Whereas, Rogers and Gray are the owners of certain op- 
tions on phosphate lands, plants and property described in schedules *A' and *B' 
hereunto annexed^ and also own or control options, on certain phosphate lands 
in Afanry, Hickman and Lewis Counties In the State of Tennessee, described 
in schedule *C hereunto annexed, and whereas Bryan Is desirous of examining 
said lands with engineers and experts to estimate to his satisfaction the qual- 
ity or value of the phosphate rock thereon and the property included In said 
options with a view of determining If he will purchase such lands and prop- 
erties or any of them. Now it is agreed by and betweeq the parties hereto In 
consideration of the promises herein made the one to the other as follows: 

lst« Rogers and Gray agree they will afford to Bryan and his engineers and 
experts every opportunity that It may be possible for them to afford or rea- 
sonably obtain to make a full examination of all the properties covered by 
said options as said Bryan shall desire, and that In no event shall Rogers and 
Gray exerdse any of the options mentioned in any of the schedules hereunto 
annexed within ninety days from date hereof, except such options covering 
properties as Bryan may before the expiration of ninety days notify them that 
he does not care either to attempt to negotiate the purchase of directly or 
take under any Rogers and Gray option .covering the same. 

(2.) Second. That If at any time hereafter the said Bryan shall agree with 
the owner or owners of any one or more of the properties covered by said op- 
tions to purchase any of the properties referred to therein either directly or 
indirectly, Rogers and Gray agree that In such event on request of Bryan tliey 
w'ill release such owner or owners of said property from any obligation to 
tbem whatsoever arising by reason of said Rogers and Gray having from such 
owner or owners an option on that parcel of property. Upon the completion 
of the purchase of any parcel of property covered by any of said options Bryan 
shall pay to Rogers and Gray a sum which shall be equal to seven (7) cents 
per ton on all phosphate rock on said property purchased as the same sbalj 
be estimated to exist thereon by Bryan's engineers, provided said property 
shall be one of those enumerated In schedule 'A/ and if such property be one 
of those specified In *B* or *0* the said Bryan shalT pay to Rogers and Gray 
(7*4) seven and one-half per cent, on such price as Bryan may agree to pay 
to the owners thereof, and It Is agreed by the said Bryan that he will not 
take any options upon or purchase or become Interested directly or indirectly 
In any phosphate landa whatsoever within the State of Tennessee before De- 
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cember Slst, 1901, other than those which be may elect to parchase under this 
agreement, or such as may before such date be submitted by said Rogers and 
Gray or on which they shall receive such compensation and commissions. And 
said Bryan further agrees that he will by competent engineer or engineers 
selected by him investigate each of the properties referred to in said options 
with all reasonable diligence and If said Bryan shall not wish to acquire any 
property investigated he will so notify said Rogers and Gray on reaching that 
conclusion and they shall be at liberty to deal with said property and any op- 
tion they hold thereon as if this contract had not been made. And it is further 
agreed between the parties hereto that if at any time within ninety days from* 
the date hereof Bryan shall elect to take an assignment of any of the options 
mentioned in any of the schedules hereunto annexed instead of dealing inde- 
pendently of such options with the owners 'of the property covered by any 
such options, the said Rogers and Gray agree that they will assign to the 
said Bryan any such option he may elect to ask to be assigned to him as afore- 
said, it being understood that in the event of such an assignment of the op- 
tion if the said Bryan shall thereafter elect to exercise the same, the com- 
pensation of said Rogers and Gray upon the purchase by Bryan of the property 
covered by such assigned option shall be as hereinabove set forth as in the 
case of a purchase by Bryan of the property directly from the owner. And it 
is agreed that if the said Rogers and Gray shall at any time prior to January 
1, 1902, acquire any options on any other property they will execute with 
Bryan at his election a similar agreement with respect to any such properties 
covered by such options as this agreement The terms and conditions of this 
agreement shall be binding upon the executors, administrators and assigns of 
all parties hereto. 

In Witness Whereof the parties hereto have hereunto set their hands and 
seals this day and year first above written. 

Geo. H. Rogers [Seal.] 
John G. Gray [Seal.] 
Chas. S. Bryan [Seal.] 
In the presence of 

R. H. Wright, 

R. Oakley, 

Willard Saulsbury. 

Schedule 'A.' Schedule *C/ 

International Phosphate Go. Hughes & Aiken 

Howard " '• Lockridge 

Central •* *• Bear Creek 

Central '• *• Brownlow & Estes 

Blue Grass " " Estes Bend 

Summer Co. " •* Porter Heirs 

Ridley •• . - Hensley 

Jackson " ** S. C. Long 

H. G. Kitrell " •* Bailey 

« ,- ^ , .«. Stockard 

Schedule *B.* Walker 

Carpenter & Wilson P. C. Kitrell 

A. B. Harinn Hensley Heirs.** 

Bethel Howard 2 tracts 
R. J. Bryan 

In addition to the foregoing averments the declaration sets forth a 
number of acts and practices on the part of the defendant, to which it 
is unnecessary particularly to refer, connected with its alleged fraudu- 
lent scheme to control the options held by the plaintiflfs and deprive 
them of all beneficial enjoyment of their rights thereunder. 

It is not necessary to consider seriatim all the assignments of error. 
The substantial questions raised by them are only three, namely: 
Firsts whetlier a case of actionable fraud is set forth in the amended 
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declaration; second, whether it appears therein that the plaintiffs 
suffered damage by reason of the acts, matters and things set forth 
aiid complained of; and, third, whether it appears from the declara- 
tion that Bryan, so far as concerned or participating in such acts, 
matters and things, was an agent of the defendant and acting in 
that capacity. It will be convenient to consider these points in their 
reverse order. The amended declaration, before stating the matters 
complained of, sets forth: 

"For that the said Charles S. Bryan during all of the negotiations and 
transactions hereinafter noentioned was the agent of the Virginia-Carolina 
Chemical Company, authorized and empowered by said defendant to negotiate 
for the purchase of the rights of the plaintiffs under said options and to enter 
Into all agreements and to do all things that might be necessary for that pur- 
pose, and all of the negotiations, contracts, transactions and acts of the said 
Charles S. Bryan hereinafter referred to were carried on, executed, performed 
and done by him In pursuance of said authority and as agent for and on behalf 
of the Virginia-Carolina Chemical Company, the defendant, and with its 
knowledge and consent" 

Here it is expressly averred that all of Bryan's negotiations, con- 
tracts, transactions and acts, complained of, were carried on, executed, 
performed and done by him in pursuance of authority conferred on 
him by the defendant and with its knowledge and consent. It was 
not necessary, and would have been improper, to set forth the mere 
evidence of Bryan's authority or agency. Such authority and agency 
are averred as matters of fact, the truth of which is admitted by the 
demurrer. The contention on the t«art of the defendant that it does 
not appear that Bryan was authorized by it to commit a fraud on the 
plaintiffs fails for two reasons. First, if any negotiation, contract, 
transaction or act, entered into or done by him as agent, appears to 
have been fraudulent, its fraudulent nature cannot except or exclude 
it from the admission by the demurrer that it, including its fraudulent 
nature, was done pursuant to the authority of the defendant. Sec- 
ond, the amended declaration sets forth in its concluding paragraph 
that all the acts, negotiations, transactions and representations, tliere- 
inbefore mentioned, done, conducted and made by the defendant and 
Br>'an, its agent, were "done, conducted, carried on, executed and made 
in furtherance of a fraudulent scheme of the said defendant company 
to obtain control of the said options*' etc. Whether or not actionable 
fraud has been alleged will be considered later. But if it has been 
alleged, there can be no question that agency on the part of Bryan 
has been sufficiently averred. 

The next question is whether it appears from the amended declara- 
tion that the plaintiffs suffered damage by reason of the acts, matters 
and things set forth and complained of. It is alleged that the op- 
tions held and owned by the plaintiffs for the purchase of lands con- 
taining phosphate rock, and for the purchase of phosphate rock in 
other lands, in Tennessee, were of the value of $150,000. It is further 
alleged : 

*^hat the fraudulent acts and misrepresentations of the defendant company 
and of the said Bryan* its agent, heretofore fully set forth, deprived thtf 
plaintiffs of their rights under said options of a value of $150,000, and pre- 
vented the plaintiffs from selling to persons other than the defendant the 
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properties and mining rights bereinbef ore particularly mentioned and the other 
properties set forth in the schedules A, B and C attached to said, contract, 
marked exhibit %' and that if the same had been sold Dy the plaintiffs to 
persons other than the defendant, th^ would have received a profit of $150,- 
000 and upwards." 

And further: 

'That in consequence of said fraudulent scheme and of the fraudulent ads 
and misrepresentations of the defendant and its agents made in furtherance 
thereof and for the purpose of carrying out said fraudulent scheme, the 
plaintiffs have been damaged in the sum of one hundred and fifty thousand 
dollars ($150,000), wherefore they bring their suit" 

If the foregoing averments, germane to the subject of damages, be 
considered alone, the demurrer admits that the plaintiffs owned and 
held options worth $160,000 ; that they were deprived by the defendant 
of their rights under them of the value of $160,000 ; and that they had 
consequently suffered damage to the amount of $150,000. It is urged 
on the part of the defendant that the declaration is fatally defective 
in omitting to allege that, "but for the fraud of the defendant the 
plaintiffs could and would have sold their options to another or others 
and derived a profit therefrom." But such an allegation clearly would 
have been unnecessary. This is not the case of excuse for the non- 
performance of a condition precedent, where frequently it is necessary 
to the right of recovery to aver willingness and ability to perform 
on the part of the plaintiff and prevention or waiver on the part of 
the defendant. The suggested averment at most would have presented 
only matter of evidence. It is true that counsel for the plaintiffs 
stated in their brief and during the argument in this court that it was 
not possible for the plaintiffs to aver with certainty that except for 
the fraud of the defendant they could have sold to others the property 
covered by the options. But this statement in no sense is part of the 
record and in the consideration of the case on demurrer we are 
strictly confined to the record. So far as the record is concerned the 
options may have been valuable to the plaintiffs by reason of their 
ability to sell to others, or by reason of their ability to purchase fof 
themselves, but whether their value depended on the former con- 
sideration or on the latter is wholly unimportant for the purposes of 
the present decision in view of the positive averment of their value 
and loss to the plaintiffs. The declaration alleges, as has already ap- 
peared, that all the options held and owned by the plaintiffs were ex- 
ecuted in June, 1901, and by their terms were to remain in force 
for "periods of from 60 to 100 days, with provision for extension 
thereof for such further time as might be necessary to complete .the 
examination of the properties and consummate the transaction, pro- 
vided the periods of time mentioned in said options should be in- 
sufficient to complete the investigation of said properties in Tennessee 
upon which the plaintiffs held similar options." Unless renewed or 
extended, all of these options must have expired prior to October 
9, 1901, that day next following the period of 100 days after the last 
day of June in that year. The declaration alleges that on October 25, 
1^01, Bryan "acting for and on behalf of the defendant company, 
notified Uie plaintiffs that he did not care to purchase any of the 
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properties" mentioned in the contract of Joly 30, 1901, and that ''it 
was then impossible for the plaintiffs to renew said option^/' It is 
urged by the defendant that, in the absence of any specific allegation 
of an extension or renewal of the options or that they were still in 
force, they must be treated as having expired before the plaintiffs 
were notified by Bryan as above mentioned, and, further, iJiat if it 
can be gathered from the declaration that the options had been ex- 
tended or renewed and did not expire until after the above notifica- 
tion, the plaintiffs were not damaged as they cotdd after such notifica- 
tion have exercised the options. Much stress^ was laid by the de- 
fendant on the provision in the options for their extension ''for such 
further time as might be necessary to complete the examination of the 
properties and consummate the transaction." These considerations do 
not strike us as entitled to weight. We cannot on this writ .of error 
discharge the function of a jury. It is not for us to weigh the proba- 
bility or improbability of the truth of statements of fact in the declara- 
tion. Of course, if it appears from the* declaration that a statement 
of fact cannot possibly be true, it must be rejected. But such a state- 
ment, if there be a possibility of its truth, must on demurrer and 
subject to the requirement of reasonable and practicable particularity 
be accepted as true. If the options held and owned by the plaintiffs 
expired prior to October 9, 1901, and, consequently, before they 
received the notification from Bryan, it would not necessarily follow 
that the plaintiffs had not through fraud on the part of the defendant 
been deprived of their rights under the options and prevented from 
selling to other persons Ae properties and mining rights covered by 
them as expressly alleged in the declaration. Nor, if the options had 
been so extended or renewed as to be in force on and after October 
9, 1901, and until and even after the date of the notification from 
Bryan, would it necessarily follow that the plaintiffs had not, through 
fraud on the part of the defendant, been deprived and prevented as 
above mentioned. Notwithstanding such extension or renewal, it is 
possible that tlie options remained in force for only such a short period 
after the notification from Bryan that it was practically impossible for 
the plaintiffs to exercise their rights under them after such notifica- 
tion; for the b^eficial exercise of those rights may have involved 
the finding of purchasers as well as the completion of the "examina- 
tion of the properties," in order to "consummate the transaction," 
and the conditions and limitations of such extension or renewal of op- 
tions are not set forth in the declaration. But it is unnecessary to 
elaborate this particular branch of the discussion. The declaration 
alleges that the plaintiffs by the acts or conduct of the defendant 
were deprived of and prevented from exercising their rights under 
their options, and that on the receipt of the notification from Bryan 
October 26, 1901, "it was then impossible for the plaintiffs to renew 
said options." It is a mistake to assume that it was incumbent on the 
plaintiffs to set out in the declaration mere matter of evidence for 
the purpose of explaining why the options were or were not in force, 
or potentially beneficial to the plaintiffs, at any particular time. The 
declaration is in case for the recovery of damages resulting from an 
alleged tort, consisting of acts and conduct on the part of the de* 
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fendant claimed to have been fraudulent. Although it refers to the 
contract of July 30, 1901, it is not based on that contract. It is true 
that it is alleged in the declaration that, if the defendant had acted in 
good faith toward the plaintiflfs uiider that contract the latter would 
have received the sum of $97,969.99 by way of commission, at the 
rates specified in the contract^ on the purchase or sale of certain 
properties mentioned therein. But these properties do not include 
all the phosphate lands and rights in phosphate lands referred to in 
the contract, or covered by the options of which the plaintiffs claim 
they were wrongfully deprived through fraud on the part of the 
defendant. While the amount which could have been realized under 
the contract of July 30; 1901, might under certain aspects of the case 
be evidence of the value of options held and owned by the plaintiffs, 
the statement on that subject in the declaration was wholly unneces- 
sary and must be rejected as surplusage. It cannot, however, vitiate 
the pleading or render insufficient the other allegations of damage 
already discussed. 

We now come to the principal and most difficult question in the 
case, namely, whether actionable fraud is set forth in the amended 
declaration. The contract of July 30, 1901, recites that "Bryan is 
desirous of examining said lands with engineers and experts to esti- 
mate to his satisfaction the quality or value of the phosphate rock there- 
on and the property included in said options with a view of determining 
if he will purchase such lands and properties or any of them." After 
reciting the above desire on the part of Br)ran and the ownership by 
the plaintiffs of the options mentioned in the schedules, the contract 
provides not only that the plaintiffs "will afford to Bryan and his en- 
gineers and experts every opportunity that it may be possible for them 
to afford or reasonably obtain to make a full examination of all the 
properties covered by said options as said Bryan shall desire," but 
that in no event should the plaintiffs "exercise any of the options men- 
tioned in any of the schedules hereunto annexed within ninety days 
from date hereof, except such options covering properties as Bryan 
may before the expiration of ninety days notify them that he does not 
care either to attempt to negotiate the purchase of directly or take 
under any Rogers and Gray option covering the same." The contract 
further provides for the payment by Bryan to the plaintiffs of com- 
missions on the amount of the purchase price, if he should agree with 
the owner or owners of any one or more of the properties covered by 
the options to purchase the same either directly or indirectly, and should 
complete the purchase. It further provides that Bryan would "by com- 
petent engineer or engineers selected by him investigate each of the 
properties referred to in said options with all reasonable diligence", 
and if he should not "wish to acquire any property investigated" he 
would so notify the plaintiffs "on reaching that conclusion and they 
shall be at liberty to deal with said property and any option they hold 
thereon as if this contfact had not been made." It further provides 
that if at any time within ninety days from the date thereof Bryan 
.«hould elect to take an assignment of any of the options mentioned in 
the schedules the plaintiffs would assign to him any such option he 
should so elect, "it being understood that in the event of such an as- 
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signment of the option if the said Bryan shall thereafter elect to exer- 
cise the same" the compensation of the plaintiflFs upon the purchase 
by him of the property covered by such assigned option should be the 
same as if Bryan purchased the property directly from the *owner. 
Aivi it further provides that if the plaintiffs should prior to January 1, 
1902, acquire any options on other property they would at Bryan's 
election enter with him into /'a similar agreement with respect to any 
such properties covered by such options as this agreement." It is diffi- 
cult to conceive of a more improvident contract so far as the plaintiffs 
are concerned than that of July 30, 1901. By it they debarred them- 
selves from the exercise of any of the options referred to in its sched- 
ules for a period not expiring until after the determination of all of 
them unless renewed or extended in point of time beyond their original 
limitation or except in so far as Bryan within that period should notify 
them that he did not care to negotiate the purchase of property covered 
by one or more of them. They bound themselves at the election of 
Bryan within ninety days to assign to him any of the options mentioned 
in the schedules, and to enter into a similar agreement with him touch- 
ing any options which thereafter and until January 1, 1902, should be 
acquired by them. On the other hand, Bryan by the contract of July 
30, 1901, practically bound himself to nothing which could or would 
be of advantage or benefit to the plaintiffs. By it he did not agree to 
purchase at any time the property covered by any of the options or 
to take an assignment of any of them ; nor by it did he definitely under- 
take to notify the plaintiffs >yithin the specified period of ninety days 
of any unwillingness on his part, after investigation by the engineer 
or engineers, to acquire property so investigated. It is true that by the 
contract he agreed to investigate the properties covered by the options 
with "all reasonable diligence" but, if he should not wish to acquire 
any property investigated, he was under an obligation so to notify the 
plaintiffs only "on reaching that conclusion." The mental act of reach- 
ing a conclusion might or might not occur prior to the expiration of 
the specified period of ninety days, and might well be impossible to es- 
tablish by evidence. Even in case of an assignment to Bryan of any 
oi the options he was obliged to pay compensation to the plaintiffs only 
if he should, after such assignment, "elect to exercise the same." 
Nor is there any provision in the contract requiring Bryan to acquire 
for himself or others any property covered by options or to take an 
assignment of any options or to pay any commissions or compensation 
to the plaintiffs, even if investigation by engineers should disclose that 
the property covered by such options was extremely valuable by reason 
of the presence of phosphate rock. In such case he could be bound 
only by his election to take such property, or an assignment of options 
and to exercise the same. The amended declaration does not disclose 
any breach of the contract of July 30, 1901, or any ground on which 
an action ex contractu could be sustained. It does not seek a recovery 
on the contract, nor its rescission on the ground of fraud. Nor does it ' 
odierwise attack the validity of the contract or aim at the doing of 
anything inconsistent with its terms. The declaration in question is 
purely ex delicto.^ The contract of July 80, 1901, is disclosed as an in- 
strument employed in the successful accomplishment of a dishonest and 
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over-rcaching scheme to the pecuniary injury of the plaintiffs. The 
contract appears only as an incident, though a necessary incident, to 
the commission of the fraud claimed to be diarged against the defend- 
ant ^ ft appears from the declaration that the defendant before and at 
the time Bryan and the plaintiffs entered into the contract, had an ^vil, 
wrongful and dishonest intent, for its own selfish ends, to deprive the 
plaintiffs of their options. It alleges that Bryan as agent and on behalf 
of the defendant, in order to secure the execution of the contract and 
for the purpose of securing control of the options and preventing the 
plaintiffs from disposing of them to persons other than the defendant, 
"falsely and fraudulently and with intent to deceive the plaintiffs rep- 
resented to them that if they would execute said contract then the said 
Bryan, as agent of the defendant, would purchase the said lands and 
mining rights covered by said options, if the examination of said prop^ 
erties by his engineers should show that the said lands contained valu* 
able deposits of phosphate rock, and would pay to the plaintiffs the com- 
missions upon uie purchase price thereof as set forth in said contract, 
if any of said properties should be purchased by said defendant com- 
pany, either directly or indirectly." It further alleges that "the plain- 
tiffs relying upon the said representations of the said Bryan executed 
the said contract". It further alleges in its concluding paragraph that 
the above representation by Bryan was "made in furtherance of a 
fraudulent scheme of the said defendant company to obtain control 
of the said options held by the plaintiffs during the entire existence of 
the same, to prevent the plaintiffs from negotiating and selling their 
rights under said options and the said properties and mining rights 
to persons other than the defendant, and to enable defendant to pur- 
chase said lands and mining rights directly from the owners thereof 
after the expiration of said options, without paying any commissions 
to the plaintiffs upon the purchase price of the said properties and 
rights covered by the said options as provided for in the contract here- 
tofore mentioned, ex^ecuted on July 30th, 1901." It appears from the 
declaration that on or prior to September 4, 1901, the engineer of the 
defendant examined and surveyed the property covered by the options 
held by the plaintiffs and estimated the amount of phosphate rock there- 
on pursuant to the contract of July 30, 1901, and that the "said sur- 
veys and examination showed that the said lands contained valuable 
deposits of phosphate rock and said lands actually contained deposits 
of phosphate rock of great value." On behalf of the defendant atten- 
tion is called to the fact that while both the contract and the representa- 
tion, on the strength of which it was entered into by the plaintiffs, refer 
to an examination and investigation of the property by Bryan's engin- 
eers, the only averment in the declaration touching the examination 
of the property states that it was made by the engineer of the defend- 
ant, and it is urged that it does not appear that the defendant's en- 
gineer was Bryan's engineer. Even were it material to consider this 
- point in deciding the case on demurrer, it would be enough to say that 
the objection is without color or is at least hypercritical in view of 
the statement that all of the negotiations, contracts, transactions and 
acts of Bryan referred to in the declaration were carried on, executed 
and done by him "as agent ior and on behalf of" the defendant Aa« 
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suming that it is essential to the maintenance of this action of tort in 
the nature of deceit that there should have been a mala fide, deceitful 
and false representation, express or implied, on the part of the defend- 
ant of existing or past matter of fact, we think the amended declara- 
• tion discloses such a representation, and that it was acted upon by the 
plaintiflFs to their prejudice. The demurrer admits that the defendant 
through Bryan as its agent, in order to secure the execution by the 
plaintiflFs of the contract of July 30, 1901, and for the purpose of de- 
priving them of their options, and with intent to deceive them, falsely 
represented to them that, if they would execute the same, the defend- 
ant through Bryan would purchase the lands and mining rights covered 
by the options and pay the plaintiifs commissions if it were shown 
that such lands contained valuable deposits of phosphate rock. There 
is a prima facie presumption of fairness and Honesty in the dealings of 
mankind, and, where one man makes a promise to another as an in- 
ducement for a change of position or other action on the part of the 
latter, he, if not expressly, impliedly avers that he has an existing in- 
tent to fulfill his promise, and such implied averment of existing intent 
is of matter of fact and, if false and fraudulent, is a fraudulent rep- 
resentation, which may or may not, according to circumstances, fur- 
nish the basis for an action ex delicto. The defendant, then, through 
Bryan falsely and fraudulently averred that in point of fact it had an 
existing intention to take the property covered by the options and pay 
commissions to the plaintiffs if there were valuable deposits of rock 
thereon; and upon this misrepresentation the plaintiflFs relied in ex- 
ecuting the contract of July 30, 1901. Yet it appears from the dec- 
laration, and is admitted by the demurrer, that the defendant in mak- 
ing the representation as an inducement to the execution of the con- 
tract, did not in fact have such an intent, but, on the other hand, had 
a precisely opposite intent ; and that, with the exception of the Lock- 
ridge property, it never purchased any lands or mining rights under 
the contract with the plaintiflFs. The inquiry at this point is not 
whether the representation made by the defendant would or could 
be material or admissible in an action founded on the contract. Doubt- 
less it would be held incompetent as tending to add to or vary the 
terms of a written instrument. Nor is the point whether a. fraudulent 
oral or parol representation, going merely to the consideration, and not 
to the execution, of the contract of July 30, 1901, as a sealed instru- 
ment, would be admissible in an action on that contract. The general 
rule is that "in an action upon a sealed instrument in a court of law, 
failure of consideration, or fraud in the consideration, for the pur- 
pose of avoiding the obligation, is not admissible as between parties 
and privies to the deed." Hartshorn v. Day, 19 How. 211, 222, 15 
L. Ed. 605. But the inquiry is whether such a false and fraudulent 
averment of intent as was involved in the representation in question 
is not suflScient, other requisites existing, to support an action ex de- 
licto in the nature of deceit. It went to the whole benefit or advantage 
to be expeded or derived by the plaintiflFs from their negotiations with 
the defendant with respect to the options. And such false representa- 
tion, according to the case admitted by the demurrer, was part and 
parcel of a deceitful and fraudulent scheme or course of conduct on 
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the part of the defendant, including such representation as only one 
of its factors, contrived and practiced in the successful accomplishment 
of an evil and dishonest design wrongfully to deprive the plaintiffs of 
their rights under their options. The plaintiffs can have no remedy for 
the injury sustained by them in an action on the contract If on the 
case as now presented they are not entitled to recover in an action ex 
delicto they are remediless. But we are not aware of any rule of law 
which can operate to bar the plaintiffs from redress in such a case. 
We think, on the contrary, that on well-settled principles they are, on 
the showing made by the amended declaration, entitled to recover, if 
sufficient particularity of averment has been observed in that pleading. 
In Edgington v. Fitzmaurice, 29 L. R. Ch. Div. 459, it was held that a 
false representation of the intention of the defendant in doing a par- 
ticular act may be a fraudulent representation of fact on which, if the 
plaintiff was misled by it, an action of deceit may be maintained. 
There was a misstatement in the prospectus of a company of the ob- 
jects or purposes for which money was to be raised by an issue of de- 
bentures. The court held, on dismissing an appeal from Denman, 
Jy that an action of deceit would lie. Bowen, L. J., said: 

"This is an action for deceit, In which the Plaintiff complains that he was 
induced to take certain debentures by the misrepresentations of the Defend- 
ants, and that he sustained damage thereby. * * * But when we come to 
the third alleged misstatement I feel that the Plaintiff's case is made out I 
mean the statement of the objects for whicli the money was to be raised. 
These were stated to be to complete the alterations and additions to the build- 
ings, to purchase horses and vans, and to deyelope the supply of fish. A mero 
suggestion 6t possible purposes to which a portion of the money might be ap- 
plied would not have formed a basis for an action of deceit. There must 
be a. misstatement of an existing fact : but the state of a man's mind is as 
much a fact as the state of his digestion. It is true that it is very difficult 
to prove what the state of a man's mind at a particular time is, but if It can 
be ascertained it is as much a fact as anything else. A misrepresentation as 
to the state of a man*s mind is, therefore, a misstatement of fact." 

The other judges sitting in the case took the same view. In John- 
son V. Monell, *41 N. Y. 655, it was held that it is not necessary, in 
order to establish fraud in the purchase of goods, that the purchaser 
should have made false statements concerning his. pecuniary ability 
and have obtained credit accordingly ; but that fraud may consist in 
the purchase with intent not to pay ; and this intent may be proved by 
facts and circumstances as well as by affirmative declarations by the 
purchaser as to his pecuniary condition. The court through Peckham, 
J., said: 

**There is no principle that will sanction a fraud in the purchase of goods» 
although the fraudulent purchaser was enabled to contract for and obtain 
possession of them without any false statement to the vendor. To my mind 
there seems to be an absurdity in holding that such false statement is the 
only evidence that can establish the fraud. That is the simple principle upon 
which alone such a decision can be based, and there is no such principle in the 
law. To establish such a fraud a party is no more confined to any particular 
kindl or character of evidence than he Is in, any other case. lie must prove 
the fraud to the satisfaction of the jury, by any competent evidence, and if 
he fail to make out a case sufficient to go to the Jury without evident^e of 
false representation at the time of the purchase, then he must give that evi- 
dence or be nonsuited. To avoid the sale as fraudulent the Jury must be sat- 
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Isfled, by the proof, that the purchaser intended, by the purchase, to defraud 
the vendor ; that he never intended to pay for the goods. That proof will 
differ necessarily in practice as much as the conduct of men varies. To hold 
that affirmative misrepresentation is indispensable to avoid a sale is to de- 
clare that that is the only mode in which a fraudulent purchase can be made, 
that all others are honest and legal." 

In Stewart y. Emerson, 62 N. H. 301, the court held that, when 
one intending not to pay for goods induces their sale on credit by 
fraudulently representing or causing the owner to believe that he in- 
tends to pay for them or by fraudulently concealing the intent not to 
pay, a debt is created by fraud. In the course of a forcible and 
elaborate opinion Doe, J., said: 

"The substance of a contract is a mutual understanding, existing in fact or 
in contemplation of law. A contract of sale, from B to A, completely per- 
formed, is their mutual understanding, executed by the delivery of the good» 
and the payment of the price. The understanding is, that A Is to ac(]uire 
the possession and ownership of B*s goods, and to pay for .them. Without a' 
mutual understanding that A is to pay for them, there is no sale. If both par- 
ties imderstand there is to be no payment, the transaction is a gift, and not 
a sale. If B understands there is to be payment, and A understands there 
is to be no payment, it is neither a sale nor a gift, and the title does not 
pass, because there is no mutual understanding, unless a case of estoppel can 
be made out by one party against the otlier. When A so conducts as to in- 
tentionally cause B to understand that A is a purchaser, or, in other words, 
that the transaction is a sale, he necessarily' causes B to understand he in- 
tends to pay, because a sale or purchase necessarily implies payment or an 
intent to pay. If he acts in bad faith, intending never to pay, and, therefore, 
the understanding is in fact not mutual, still B could maintain an action on 
the contract, because A would be estopped to deny that his understanding 
and intent were what he induced B to understand they were. Having, by his 
words or conduct, wilfully caused B to believe the existence of a certain 
' state of facts, and induced him to act on that belief so as to alter his previ- 
ous position by parting with his goods, A Is concluded from averring against 
him a different state of things as existing at the same time. Davis v. Handy, 
37 N. n. 65, 75. This estoppel B may set up against A. But he is not obliged 
to set it up. He may tal^e the ground that, there being in fact no mutual 
understanding, no meeting or agreement of minds, no harmony of intention, 
no joint assent to the same thing, there was no contract And when he takes 
that ground, it may be said that the validity of the sale Is affected by the 
mere mental state of the parties, or it may be said that there was no sale to 
be affected by the mental state of the parties. In this analysis, the entire 
contract falls to pieces and disappears, and the transaction, resolved into its 
original and real elements, becomes a wrongful and fraudulent conversion of 
B's goods by A. And when B may allege that the contract or the debt was 
created by the fraud of A, he may sustain his allegation by proof of facts 
which would show that by reason of A's fraud there would have been no con- 
tract and no debt, if B had chosen to take that ground. The intent to com- 
mit a fraud is not the commission of, a fraud ; but when A, in the assumed 
character of a buyer, animo furandi, obtains goods of B on credit by the con- 
cealment of such a material fact as an Intent not to 'pay — a fact peculiarly 
within his own knowledge, and impossible to be discovered by B — the fraud- 
ulent part of the transaction cannot be reduced to the fact concealed, the in- 
tent not to pay. The concealment of that fact Is fraudulent. B has lost 
his goods: that Is a serious part of the business. • ♦ ♦ The fraudulent 
part of all this cannot be called a mere intention or state of the mind. The 
condition of both parties is substantially changed by means of the fraudu- 
lent concealment B has lost his goods, and A has obtained them without 
any valuable consideration. ♦ • ♦ An intent to commit a fraud is not a 
fraud committed — ^but the question is, whether obtaining goods and credit 
under color of a pretended purchase by concealing an intent not to pay for 
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them is a j(raad oommitted, or whether in such an affair there Is notbhig fraisA* 
ulent but an unexecuted intent to commit a fraud. If the intent not to pay 
were the only fraudulent intent, it might he claimed that the only intended 
fraud would not be committed till the time of payment arrived. But the 
fraudulent design of which B complains is the intent of A to get goods without 
payment, and by fraudulent con(iealment. That intent is executed the- mo- 
ment A gets the goods. No overt* act remains to be done by him to complete 
the artifice practiced upon B. • • ♦ But the fraudulent design is not 
merely negative — ^not to .pay at a future time; it is also affirmative — to ob- 
tain the goods and the credit by the concealment of the material fact of the 
intention not to pay. This concealment is not a mere fraudulent intent: it 
is the execution of a fraudulent intent and, the commission of a fraud, if a 
fraud can be committed by the concealment of a material fact • • • What 
principle of law requires a false and fraudulent representation to be expressed, 
or forbids it to be fairly Inferred from the act of purchase? A representation 
of a material fact, implied from the act of purchase, and inducing the owner 
of goods to sell them, is as effective for the vendee's purpose as if it had been 
previously and expressly made. If it is false, and known to the pretended 
purchaser to be false, and is intended and used by him as the means of con- 
verting another's goods to his own use without compensation, under the false 
pretense of a purchase, why does it not render such a purchase fraudulent? 
When the intent is* to pay, it is necessarily understood by both parties, and 
need not be expressly represented as existing. When the Intent is not to pay, 
it is of course concealed. Whether the deceit is called a false and fraudulent 
representation of the existence of an intent to pay, or a fraudulent conceal- 
ment of the existence of an intent not to pay, the fraud described is, in fact, 
one and the same fraud. A man obtains goods on credit by fraudulently rep- 
resenting (that is, fraudulently causing their owner to understand) that he in- 
tends to pay for them; or, he obtains them by fraudulently concealing his 
intent not to pay for them ; if he obtains them in either way, he obtains them 
in both ways." 

In Pennsylvania possibly more than in any other state there has been 
a judicial inclination to uphold a purchase of property as not beings 
fraudulent, notwithstanding an intention at the time of the purchase 
on the part of the purchaser never to pay. The unsoundness and im- 
propriety of such a course have, however, met with severe condemna- 
tion at the hands of the Supreme Court of that state. In Bughman v. 
Bank, 169 Pa. 94, 28 Atl. 209, the court through Mitchell, J., said: 

"In Smith V. Smith, 21 Pa. 367 [GO Am. Dec. 51], it was held that even an 
Intention by an insolvent buyer at the time of the purchase not to pay, will 
not amount to a fraud, unless some false representation, trick, or artifice, or 
conduct which involves a false representation, be added. The law as thus 
declared was not in harmony with that of a majority of other states, nor 
with sound policy or the principles of business honesty. It was moreover a 
departure from the previous decision of this court in Mackinley v, McGregor, 
8 Whart (Pa.) 369, where it was expressly held (page 390 [31 Am. Dec. 522]) 
that whatever may be the limitation of the right of the vendor as against 
other persons Into whose hands the goods may have come, 'it is certain as a 
general principle that when a person purchases goods with a preconceived de- 
sign of not paying for them, it is a fraud, and the property in the goods does 
not pass to the vendee.* This seems to us much the sounder doctrine. ♦ ♦ ♦ 
A purchase with a present intent not to pay is a rank fraud in morals, and[ 
should be so pronounced in law. The departure that was made in Smith v. 
Smith is therefore much to be regretted. It wasi not made by a unanimous 
court, nor has it ever received the unmixed approbation of the bench or the 
bar. But it has been expressly followed in several cases, and has remained 
in "the books without being overruled, for forty years, and recognizing that the 
subject is one, on which legal minds have always been apt to differ, we do not 
think it wise now» notwithstanding our own clear convictions on the princi- 
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pie, to uQBettle tbe law by another change. We will, therefore, stand on the 
authority of Smith r. Smith and its kindred cases, but we will not go a step 
beyond what they require. Any additional circumstance which tends to show 
trick, artifice, false representation, or, in the language of SmltU v. Smith It- 
self, ^conduct which reasonably involves a false representation,' will be suf- 
ficient to take the case out of the rule of those authorities." 

Ayres v. French, 41 Conn. 142, is an instructive case in this con- 
nection. It was decided on demurrer to a declaration in trover, the 
second count of which set forth a fraudulent procurement and con- 
version 'of shares of corporate stock belonging to the plaintiff. That 
count, together with the others, was held sufficient, the Supreme Court 
of Errors through Park, C. J., among other things, saying: 

'The ground of complaint set forth in this count is the conversion of the 
property by the defendant The remaining allegations contain merely a 
statement of the means employed by the defendant to obtain possession of the 
property, hi order that he might carry into execution his preconceived inten- 
tion to convert it to his own use. The count sets forth all the facts and cir- 
cumstances with great particularity, but the substance of it is that the de- 
fendant, knowing the pecuniary condition of the plaintiff, devised the scheme 
therein stated to obtain the stock of the plaintiff, and then convert it to his 
own use; which scheme was successfully carried out and the conversion ac^ 
complished. The count contains all the essential averments of an action of 
trover, aggravated by the deception used to obtain possession of the property. 
It states that the stock belonged to the plaintiff ; that it was placed in the 
hands of the defendant as collateral security for certain indorsements made 
by the defendant for the benefit of the plaintiff; that the obligations on 
which the indorsements were made were paid and satisfied by the plaintiff, 
and the defendant had no longer a right to retain the stock; and that the 
stock was afterwards demanded, add the defendant refuse to deliver it, and 
disposed of and converted the same to his own use. These allegations cer- 
tainly are sufficient to sustain an action of tort, if we are right in the views 
we have expressed in relation to the first count in this declaration. But the 
defendant claims that nothing appears in this count but a breach of contract 
He insists that to constitute fraud a party must make a false statement as 
to some material existing fact knowing it to be false. This is not necessary 
in all cases of fraud. If a vendor Intentionally conceals from the vendee a 
material latent defect in a horse which he is selling, and the sale is made ; or 
if he should say that the horse was sound so far as he knew, when he knew 
him to be unsound, and the unsoundness consisted in a latent defect which 
impaired his value, he would be guilty of ftaud. 1 Swift's Digest 554. So if 
a man purchases goods with a preconceived design not to pay for them, he is 
likewise guilty of fraud. * * * It is alleged in this count that the de- 
fendant in order to induce the plaintiff to give up his claim against the cor- 
poration and take stock in lieu thereof, informed the plaintiff that ho would 
indorse his paper without further compensation and without security, intend- 
ing at the same time not to do it but to demand security when the time 
should come, in order to compel the plaintiff to put his stock into his hands ; 
and intending further, when this should be done, to appropriate the stock 
to his own use. It is alleged that the defendant was successful in his scheme 
of depriving the plaintiff of his property and in converting the same. The 
contract is not set out as the basis of recovery, but as the means whereby the 
defendant accomplished his original purpose to convert the property. It is 
the dishonesty in making the false promises in furtherance of his scheme of 
fraud, that is the basis of the action, in connection with the conversion of 
the property. • • • It would seem that if a man is guilty of fraud in the 
purchase of goods when he has a secret intention not to pay for them, much 
more is be guilty of fraud if, after he devises a scheme for getting possession 
of .the property of another without buying it and appropriating It to his own* 
use, he goes deliberately at work to carry his scheme into execution by making 
promises with the intention at the time not to fulfill them, and breaks them 
149 F;— 2 
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as often as they are made In accordance with his original Intention, and so 
goes on to the consummation of his plan. Where lies the fraud in buying 
goods with an intention not to pay for them? It lies in the fact that the 
fraudulent purchaser gives the seller to understand that his intention is to 
pay for them. His. deceit therefore Is In his statement with regard to his inten- 
tion« Here the defendant promised the plaintiff that he would Indorse his pa- 
per without further compensation and without security. It Is charged that 
that promise was made with the Intention not to fulfill It The defendant 
further promised the plaintiff that the property should be returned when he 
was §aved harmless from his Indorsements. It is charged that that promise 
was made with no Intention to keep It, but with the intention to convert the 
property to his own use. We have no hesitation In saying that an actionable 
fraud is charged In this count," 

In Dowd V. Tucker, 41 Conn. 197, a bill had been filed to compel 
the conveyance of certain real estate which a testatrix had intended to 
devise to the petitioner by a codicil to her will and which she was dis- 
suaded from so devising by the respondent, to whom all of her prop- 
erty, in the absence of such a codicil, would go under her will. Park, 
C. J., here also delivering the opinion of the court, said : 

"This case Is clearly one of fraud. We have held on the present circuit 
[Ayres v. French, 41 Conn. 142] in accordance with numerous decisions, that 
whosoever buys personal property with a preconceived intention not to paj; 
for it, is guilty of fraud. This case is similar in principle. It matters but 
little whether the property is real or personal estate. Whosoever buys real 
estate with a preconceived secret intention not to pay for It, but to cheat the 
grantor out of it, is as much guilty of fraud as he would be If the property 
was personal estate. Apply this principle to the case we have in hand. The 
property in controversy belonged to Frances M. Haydcn, and while it was 
yet hers to be disposed of as she pleased, she informed the resi)ondent that she 
desired to give it to the petitioner if he was willing, and aslsed him if he 
was willing, again expressing her desire to give It. A codicil to her will had 
been at this time prepared and lay before her ready to be executed. The re- 
spondent knew by the inquiry and by the preparation what her purpose was. 
She had previously, by a duly executed will, given all her property to the 
respondent. He knew now that she had changed her mind, and was about to 
give the real estate in question in legal form to the petitioner, but that she 
desired his consent to the change, if it could be obtained. He immediately 
resorted to deception. He substantially expressed his entire assent to the 
change, but suggested the mode In which ft would best be accomplished lit her 
weak condition. He said in effect, let me take the property, as you have al- 
ready willed it to me, and when it comes into my hands I will deed it to the 
petitioner, and in that way your present desire with regard to the disposition 
of the property will be carried out, as much as It would be by executing the 
codicil; therefore In your weak condition do not trouble yourself about It. 
She was satisfied that the petitioner would have the property in the way pro- 
posed, and so expressed herself, and consequently the codicil was left un- 
executed; or, In other words, she let him have the property on his promise 
to convey it to the petitioner. ♦ ♦ ♦ It is the case of one obtaining the 
conveyance of property by a promise, which he has no Intention at the time 
to fulfill." 

In Laing v. McKee, 13 Mich. 124, 87 Am. Dec. 738, a bill was 
brought to compel the defendant to convey to the complainant certain 
lands which had been bought by the former at a tax sale. The com- 
plainant, having a right to redeem, allowed the time for redemption 
to expire without exercising his right, on the strength of an oral 
agreement hy the defendant to assign to him the certificate of sale on 
receiving from him the amount of the bid at the tax sale together with 
interest and the expense of the acknowledgement. This undertaking 
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the defendant refused to observe. It was objected by him that the 
agreement was a parol contract relating to land and therefore void 
under the statute of frauds. The court, through Cooley, J., said : 

"We do not think this case Is to be put on the ground of specific perform- 
ance solely. The facts charged and established show that complainant, rely- 
iag upon the promise of defendant to assign, neglected to exercise his legal 
right to redeem, and defendant was thereby enabled to obtain a deed of the 
lands. It sufficiently appears that complainant would have made the redemp- 
tion but for the assurances thus made to him, and a fraud has thus been per- 
petrated upon him, against which he is entitled to relief. It is a matter of 
no moment whether the f rau<l was perpetrated by means of a promise upon 
which he relied, and which the defendant did not intend to keep, or by un- 
true statements as to existing facts. And it is not necessary for us to decide, 
in this view of the case, whether the agreement to assign the certificate was 
or was not void under the statute of .frauds." 

The doctrine of Laing v. McKee was approved in Wilson v. Eg- 
gleston, 27 Mich. 257. Butler v. Watkins, 13 Wall. 456, 20 L. Ed. 
629, strongly supports the contention of the plaintiffs, although the 
points decided did not arise on demurrer. Butler held one or more 
patents for a machine for fastening bales of cotton, known as the 
"Butler Cotton-tie," and had negotiations with Watkins, the general 
manager of an English manufacturing company, looking to an arrange- 
ment by which the company should manufacture cotton-ties under 
Butler's patent or patents during the year 1868, the latter to receive 
a share of the proceeds of sale. The negotiations were not brought 
to a definite conclusion, but were protracted in bad faith and deceit- 
fully by Watkins and the company, as was alleged in the complaint, 
until it was too late for Butler to make any other arrangement for the 
manufacture and sale of cotton-ties during that year, whereby the 
plaintiff suffered damage through having his cotton-ties kept during 
that time out of the market. It was further alleged that the doings 
of Watkins and the company were the purpose of gaining control of 
the Butler cotton-tie for 1868 in order to keep it out of the market, 
^nd by that means to promote the sale of certain other cotton-ties in 
which Watkins and the company were largely interested. Butler sued 
to recover for the fraud practiced against him. The court through 
Mr. Justice Strong said ; 

"It is quite true that the suit was not brought upon any contract The 
theory of the plaintiff was that no agreement had ever been made, and that 
the defendants had never intended making one, though all the while during 
the negotiation, deceptively and fraudulently holding out to the plaintiff a 
profession of intention to conclude an agreement, and that this was done with 
the purpose of keeping the plaintiff's 'cotton-tie* out of the market ♦ * • 
It does not follow, because the corporation never authorized or sanctioned a 
contract, that they may not be resiK)nslble for such a fraud as was alleged 
in the petition. We have not all the evidence before us, but it does appear 
that some evidence was given tending to show that the acts and conduct of 
the defendants (Watkins and the corporation), were deceitful and fraudulent, 
designed to mislead, and done for the purpose of keeping the plaintiff's cot- 
ton-tie out of the market, in order that they might secure hefavy sales of the 
Beard tie. In which they were largely interested. If the evidence did estab- 
lish or tended to establish such deceit and fraud, for such a purpose, and if 
the plaintiff was injured thereby, as his petition alleged, it was erroneous to 
charge the Jury that the suit could not be maintained. Competition in ef- 
forts to secure the market la doubtless lawful. A manufacturer may by 
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superior energy, or enterprise, supply all the buyers of a parflcular article, 
and thus leave no market for aimilar articles manufactured by others. But 
he may not fraudulently or by deceitful representations induce another to 
withhold from sale his products without being answerable for the injury oc- 
casioned by the fraud. Whether negotiations for a purchase never concluded 
were in fact fraudulent; whether they were commenced and continued sole- 
ly with the purpose of dishonestly inducing the plaintiff to forego offering his 
goods until the market had been supplied, and whether such was the conse- 
quence of the defendants* fraudulent conduct, were questions of fact which 
should have been submitted to the Jury on the evidence. If answered a&i^ua- 
tlvely, the action was sustainable. In order to maintain an action for fraud 
it is sufficient to show that the defendant was guilty of deceit, with a design 
to deprive the plaintiff of some profit or advantage, and to acquire it for him- 
self, whenever loss or damage has resulted from the deceit'* 

Here the demurrer admits that the plaintiffs, relying upon a false 
representation by the defendant, were thereby induced to enter into the 
contract of July 30, 1901, by which they placed themselves at its 
mercy, and that both the representation and contract were resorted 
to by the defendant as means whereby the plaintiffs should be wrong- 
fully deprived of their rights under their options. When entering 
into that contract, the defendant had no intention fairly to exercise the 
election thereby conferred upon it to effect the purchase or sale of 
phosphate lands and rights under the plaintiffs' options, but had a 
directly contrary purpose; an*^ in order to effectuate that evil design 
resorted to the oral or parol undertaking involving a false representa- 
tion of its then existing intention. As before stated, the plaintiffs in 
their amended declaration do not proceed on the contract, but for 
the tort, and it cannot avail the defendant that the false representation 
cannot be treated as part of the contract. If fraud has been alleged 
with sufficient particularity, we do not doubt that, whatever may be 
its final outcome, the case as made by the declaration discloses justi- 
ciable and actionable fraud. On the alleged insufficiency of the dec- 
laration in point of particularity we have but little to say. While the 
allegations of fraud in some respects are not as formal as may be 
desirable we regard them as sufficient. It is true that the mere use of 
adjectives importing fraud or deceit cannot be permitted to supply the 
place of the essential facts constituting the fraud or deceit relied on. 
But an impracticable standard of particularity is no more required in 
allegations of fraud than in an indictment. Mere matter of evidence is 
not required to be stated. In the amended declaration all the facts 
constituting the fraud are, though somewhat informally, plainly al- 
leged, and the defendant is fully advised of the case it is called on to 
meet. 

We think there was error in sustaining the demurrer to the amend- 
ed declaration. The judgment below is, therefore, reversed, with 
costs in this court, and with directions to the court below to enter 
a judgment overruling the demurrer and requiring the defendant 
to answer over. 



Digitized by 



Google 



JATNB y. LODER. 21 

JAYNB et al. v. LODER 

(Circuit Ck)art of Appeals, Third Circuit December 3» 1900.) 

No. 34, March Term, 1906. 

!• Nbw Triait-Gbounds— Submission or Incompetent Evidence of Daicagks 
—Remission of Excess of Recoveby. 

Where a plaintiff's claim for damages for a tort was submitted to the 
Jury on Incompetent evidence as to certain of the items claimed, and a 
verdict was returned for plaintiff for less than the total amount claimed, 
the error cannot be rectified by requiring a remittitur of the amount of 
the items so erroneously submitted, since the court cannot know whether, 
or to what extent, such items entered into the verdict, and the only 
remedy is by the granting of a new trial. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 37, New Trial, S 328.] 

2. Monopolies— Shebman Anti-Trust Aciv-Combination in Bestbaint of 

IJITEBSTATE COMMERCE— MaNUFACTUBEBS OF PrOFBIETABY MeDIOINES. 

The manufacturer of a proprietary medicine may sell or withhold from 
selling as he pleases, fixing the prices, and naming the tenns at and upon 
which alone he will do so, and refusing to sell to those who will not 
comply, and, so far as this is confined to bi^ own goods, and pursued 
by independent and individual action. It is within his rights; but when 
two or more combine and agree that neither will sell to any one who 
cuts the prices of any of the others, this concerted policy, by which it is 
sought not only to maintain by each the price of his own medicine, 
which alone he is Interested in or has the right to control, but also the 
prices on those of all who are thus banded together, is a direct Inter- 
ference with and restraint upon the freedom of trade, and when it affects 
interstate conmierce is clearly a combination and conspiracy in restraint of 
such trade, in violation of the anti-trust law of July 2, 1890 (26 Stat 
209, c. 047 [U. S. Comp. St 1901, p. 32001). 

[E^d. Note. — For cases In point see Cent. Dig. vol. 35, Monopolies, | 13.] 

3. Same— Combination of Associations in Drug Trade. 

Three national associations of persons interested In the drug trade — 
the Proprietors* Association of America, composed of manufacturers of 
proprietary medicines, the National Wholesale Druggists* Association, 
and the National Association of Retail Druggists— joined in the adop- 
tion of a so-called "tripartite agreement" the purpose of which was to 
maintain the retail prices of patent or proprietary medicines, and which 
provided that wholesalers should refrain from selling such medicines at 
any price to "aggressive cutters" of prices or brokers; an aggressive 
cutter being defined as a dealer who was so designated by 75 per cent 
of the local trade at any given place. Pursuant to such concerted plan, 
to which all were bound and to carry it into effect proprietors there- 
after sold only at fixed and uniform prices to those wholesalers who 
agreed to maintain prices, and not to sell to aggressive cutters or brokers, 
in accordance with a list furnished by a committee of the wholesalers* 
association, while the list of aggressive cutters was furnished by the 
secretary of the retailers' association. If a wholesaler violated such agree- 
ment, and sold to an aggressive cutter, he was at once reported, and 
bis name added to that list, and notice of the fact sent to all retailers 
who were members, with a suggestion that they act for the protection 
of their interest If he was reinstated, a second notice of that fact was 
sent Held, that such concerted plan and action constituted a combina- 
tion and conspiracy in restraint of interstate commerce, in violation of 
the anti-trust law of July 2, 1890 (26 Stat 209. c. 047 [U. S. Comp. St 
1901, p. 3200]). 

[Bd. Note^-For cases in point, see Cent Dig. vol. 35, Monopolies, | 13.] 
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4. Same— Action fob Damages— Joinder of Members of Separate Combina- 
tions. 

National associations of manufacturers of proprietary medicines, whole- 
sale druggists and retail druggists, respectively, entered into a tripartite 
agreement for the purpose of maintaining prices of proprietary medicines, 
which constituted a oomblnation and conspiracy in restraint of inter- 
state conmierce, in violation of the anti-trust law of July 2, 1890 (26 
Stat 209, c. 647 [U. S. Ctomp. St. 1901. p. 3200]), and adopted definite 
plans and methods for carrying it into effect by preventing retailers who 
cut prices from obtaining such medicines. Subsequently, to forward the 
same general purpose, the retailers* association proposed further plans and 
methods far more drastic, under which such price cutters were prevented 
from obtaining any druggists* supplies. These plans were not adopted by 
the other associations, but were assented to by some of their members 
individually upon direct appeal but not by others. Held, that the two 
combinations were separate and distinct, and that a party to the first, 
who did not become a party to the second, was not bound thereby, and 
could not be joined as a defendant in an action for damages under the 
statute with other defendants, who were parties only to the second agree- 
ment, nor was the latter admissible in evidence against him. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 142 Fed. 1010. 

W. Horace Hepburn, Irving P. Wanger, and John G. Johnson, for 
plaintiffs in error. 

Henry J. Scott, for defendant in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD. 
District Judge. 

ARCHBALD, District Judge. This case was an involved and tedi- 
ous one, and the reluctance of counsel to retry it is not to be wondered 
at. The suggestion at bar, however, that there should be no reversal 
unless it could be without a venire, was not put in shape to be acted up- 
on; and as material error has been assigned which cannot be passed 
by, noth withstanding the painstaking care with which the case was 
considered and the correctness with which, in the main, it was dis- 
posed of, it must nevertheless go back and be tried over. 

The error which lies on the surface is the attempt of the court, by a 
reduction of the verdict, to eliminate items of damage with regard to 
which there was admittedly no sufficient evidence. The damages claim- 
ed by the plaintiff were $34,416.72, made up as follows : Compensa- 
tion for extra time and labor, covering a period of 4 years, $20,000 ; 
8 per cent, increased cost on $96,000 worth of proprietary medicines 
purchased, $7,680; extra clerk hire for 4 years, $4,000; interest for 4 
years on $10,000 increased capital required, $2,700 ; loss of profits on 
sales in June and July, 1904, $36.72. The jury gave a verdict some- 
what less than this, for $20,738, which the court, on a rule for a new 
trial, still further reduced to $10,880.62, to which extent alone it was 
figured there was evidence to sustain it. Loder v. Jayne (C. C.) 142 
Fed. 1010. It is not necessary to follow the steps by which this result 
was reached, or the reasoning by which it was sought to be justified. It 
is sufficient to note that the evidence with regard to the first and fourth 
items of claim was held to be insufficient, and that the item of clerk hire 
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was found to be substantiated to the amount of but $3,164. Putting this 
and the remaining two items together, the verdict was allowed to stand 
for the aggregate; all above that being required to be released. 

The error which was so committed is manifest. The admission of 
incompetent evidence could not be cured in any such way. The verdict 
rendered is based on the whole of" it, good and bad, and there is no 
means of knowing by what items the jury were influenced, or how far 
the items which are now allowed were accepted by them, or entered in- 
to their calculations. As it stands, the verdict is judge made; the 
only virtue in it being that it is within the amount assessed by the 
jury. But that coincidence does no help it, the amount so found being 
the result of evidence improperly submitted for their consideration, the 
only remedy for which was to grant a new trial. Jacoby v. jfohnson, 
120 Fed. 487, 56 C. C. A. 637. See, also, Watt v. Watt, L. R. App. 
Cases (1905) 115. 

More important, however, is the question which is raised, whether 
the defendants are in any respect liable. The action is for damages, 
under the act of Congress of July 2, 1890 (26 Stat. 209, c. 647 [U. S. 
Comp. St. 1901, p. 3200] ) , commonly known as the "Sherman Anti- 
Trust Law,*' the defendants being charged with having entered into 
an unlawful combination injurious to the plaintiff, within its terms. 
The sections which obtain are given in the margin.* The drug trade 
is the one affected ; the plaintiff being a retail dealer doing business 
in Philadelphia, and the defendants variously engaged as .wholesale or 
retail druggists or manufacturers of patent medicines and pharmaceu- 
tical supplies. The plaintiff is the subject of trade animosity because 
he does not maintain the price of medicines, as the defendants think 
he ought to, and as they have agreed among themselves that they 
shall be. He is what is known as an "aggressive cutter," against 
, whom and others similarly actuated the acts complained of are directed. 

That which is charged to be a combination in violation of the act 
consists primarily in what is known as the "Tripartite Plan," so called 

••i. Section 1. Every contract, combination in the form of trust or other- 
wise, or conspiracy in restraint of trade, or commerce among the several 
states or with foreign nations, is hereby declared to be illegal. Every person 
who shall make any such contract or engage in such combination or conspiracy 
shall be deemed guilty of a misdemeanor and on conviction thereof shall 
be punished by fine not exceeding five thousand dollars or by imprisonment 
not exceeding one year or by both said punishments, ih the discretion of 
the court. 

"Sec. 2. Every person who shall monopolize or attempt to monopolize or 
combine or conspire with any other person or persons, to monopolize any part 
of the trade or commerce among the several states or with foreign nations. 
shall be deemed guilty of a misdemeanor, and on conviction thereof, shall 
be punished by fine not exceeding five thousand dollars or by imprisonment 
not exceeding one year, or by both said punishments in the discretion of 
the court" 

"Sec. 7. Any person who shall be Injured in his business or property by 
any other person or coriK>ration by reason of anything forbidden or declared 
to be unlawful by this act may sue therefor in any Circuit Ck>urt of the 
United States in the district in which the defendant resides, or is found, 
without respect to the amount in controversy and shall recover threefold 
the damages by him sustained, and the costs of suit, including a reasonable 
attorney's f ea" 
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because of its being entered into by the three affiliated associations in 
the drug trade — ^the Proprietary Association of America, the National 
Wholesale Druggists' Association, and the National Association of Re- 
tail Druggists— of one or the other of which the defendants are mem- 
bers. The purpose was to maintain the retail prices of patent or pro- 
prietary medicines by combined action, which was recognized .as nec- 
essary to accomplish it. These medicines, being compounded accord- 
ing to secret formulas by those who originate them, are made popular 
by extensive advertising, and are supposed to be retailed to the con- 
sumer at uniform prices, fixed by the proprietors and named on the 
package. In some parts of the country this is carried out, but in 
others, and particularly in the large cities, where competition is keen, 
there has for a long time been a cutting of prices by the retailer, which 
has reacted on the jobber or wholesaler, as well as the proprietary, 
demoralizing all branches of the trade. This condition was the sub- 
ject of extended discussion and animadversion for a niunber of years 
at various meetings of the several associations involved; different 
means for remedying it being proposed. The plan finally formulated 
was adopted upon an overture from the retailers at the annual meet- 
ing of the wholesalers at Chicago in September, 1900, in which the 
proprietors as associate members participated. It seems to have had its 
inception in a resolution passed at the preceding annual meeting of 
the wholesalers, in conformity to which the chairman of the proprietary 
committee and the chairman of the executive committee of the retail- 
ers sent out in March, 1900, a confidential circular, in the joint names 
of the two associations, to various patent medicine proprietors, urg- 
ing them for the future to confine their best price sales to a uniform 
list of jobbers to be selected as wholesale agents. A number of promi- 
nent proprietors, who had already agreed to the proposed policy, was 
given, and in order to make it effective it was urged that each should 
send out to his wholesale distributing agents a printed price list, giving 
the regular rebates on goods when ordered in certain quantities, to be 
restricted, however, to those who did not divide quantities with others, 
or quote or sell these preparations, either directly or indirectly, or 
permit them to be disposed of in any way, at less than the prices stated. 
Favorable responses were received to these circulars, but at the sug- 
gestion of members of the retail trade, as well as in pursuance of views 
expressed by a large percentage of the jobbers, it was decided that the 
selection of the list of wholesale agents, to whom alone best price sales 
should be made, should be subject to certain conditions : (1) That job- 
bers through their salesmen should refrain from running down proprie- 
tary goods, and should sell whatever was called for by the customer 
without reference to any particular article happening to pay a higher 
profit; (2) that they ask no further discounts than already allowed; 
(3) that each jobber discontinue his so-called nonsecret department 
(referring to substitute preparations offered in place of proprietary 
medicines called for) ; and (4) that they refrain from selling proprie- 
tary preparations at any price, either directly or indirectly, to aggres- 
sive cutters or brokers ; an aggressive cutter being defined as a dealer 
who was so designated by 75 per cent, of the local trade at any given 
place. The plan so recommended was adopted, not only, as alread* 
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stated, by the National Wholesalers' Association, but by the proprie- 
tors and retailers as well, and became the so-called ''Tripartite Agree- 
ment" in suit. To be successful, it required the adherence and con- 
certed action of the members of each' association, and this was secured 
by direct appeal and individual assent As the result of it, the proprie- 
tors sold only, thereafter, at uniform and fixed prices, to those whole- 
salers and jobbers who agreed to maintain prices and not sell to ag- 
g^ressive cutters and brokers ; the recognized list of such jobbers being 
furnished to the proprietors by the chairman of the proprietary com- 
mittee of the wholessilers, and the list of aggressive cutters, as reported 
by local associations of retailers, whose organizers investigated the 
matter, being made up and sent out to jobbers and proprietors by the 
secretary of the national retailers. If a wholesaler failed to regard 
this list, and sold to an aggressive cutter, he was promptly reported, 
and his name added to it. A pink slip was also sent out to all retail 
druggists who were members of the retailers' association, calling at- 
tention to the fact, and insinuating that such individual action be taken 
by each, protective of his own interest, as might seem advisable ; a ces- 
sation of dealing being plainly intimated. And tfiis was followed, in 
case of a correction of his ways by the wholesaler and his reinstate- 
ment, by a yellow slip, announcing that he was entitled to the same 
favorable consideration as before. 

Notwithstanding, however, the seemingly drastic character of these 
provisions, the aggressive cutter having still a certain margin on which 
to trade if not thrive, at the annual convention of the National Retail- 
ers' Association at Cleveland in 1902, it was resolved : 

*Tliat • ♦ • the secJretary bo instructed to request all mannfacturerg 
of chemicals, pharmaceuticals, plasters, dressing, and like products, handled 
by the drug trade, to desist from selling to aggressive cutters, or suppliers 
of cutters^ when solicited to do so by the respective local associations; and 
that the retail druggists shall be made acquainted with the responses to such 
requests, in such maimer as the executive 'committee may deem best*' 

This is the so-called "Resolution C," to be referred to more fully 
by that name as we proceed. Under the date of November 6 follow- 
ing, the national secretary accordingly addressed a circular letter to 
each of the manufacturers indicated, propounding the question whether, 
when specifically requested by local associations of retail druggists 
throughout the country affiliated with the National Retail Association, 
they would refuse all sales to those parties whom the various manu- 
facturers of proprietaries had designated as aggressive cutters. To 
this appeal a large majority of the manufacturers made favorable re- 
ply; but, others having failed to do so, a second circular was issued, 
May^ 1, 1903, again calling attention to the matter, and notifying the 
parties addressed that there would be published in the official paper 
of the national association, called "Notes," a list of those who acqui- 
esced and those who did not, requesting definite answer, as before. 
"It is believed," as it is significantly said in closing, "that a little re- 
flection will convince you of the desirability of co-operating with the 
secretary of the N. A. R, D.* in the discharge of the important duty 

tNfttional Association of Retail DmgglstflL 
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that has been laid iipon him." The second circular brought m a large 
number not secured by the first; the names of several of the defend- 
ants being found in tiie published list. The resolution under which 
this action was taken did not suggest the specific use which was ex- 
pected to be made of the information conveyed by the publication, 
but several who had given in their adherence to the plan having fallen 
by the way, an honor roll was proposed later on, which should contain 
the names of those wholesale druggists and jobbers who refused, in the 
words of the committee, "to have any business dealings whatever with 
unfair price-demoralizers" ; to be made up according as favorable re- 
sponse was made to the circular, and to be published the same as the 
other in the N. A. R, D. "Notes." In this connection, in the issue of 
January 22, 1904, the following assurance was given, anticipating, 
somewhat, the argument of counsel here: 

"There Is no federal or state law that can possibly be construed In such 
a way as to compel any jobber to sell goods be has bought and paid for to 
any person or persons he does not want to. This Is a free country, ♦ ♦ ♦ 
where freedom of trade within its borders is guarantied by constitutional 
provisions; and each wholesaler has an unalienable right to frame for him- 
self a selling policy, in accord with his own ideas of what is best for 
his indiyidual interest and the trade at. large, and then to adopt and put 
this policy into effect" 

There were other and further suggestions, from time to time, for 
concerted action against price cutters, in line with what has been so 
referred to — such as requiring salesmen to have cards of identification 
and regularity; providing for the advancing and making uniform the 
prices for prescriptions ; having proprietors refuse to patronize news- 
papers where cut prices were advertised; and doing away with the 
necessity for a special request from local retail associations, in order 
to have wholesalers refuse to sell to aggressive cutters — all, except, 
perhaps, the last, emanating from and being advocated by the National 
Retailers' Association. But it is not necessary to follow the matter 
further. Sufficient has been given to show the character of the com- 
bination in restraint of trade which is charged, and the only question 
is as to the law which is to be applied. It is contended, on the one 
hand, that no unlawful combination is made out, the manufacturers 
of proprietary goods having the right to decide, each for himself, as 
was done, to whom and upon what terms and conditions he would sell, 
or whether he would sell at all ; it making no difference, provided his 
policy in this regard was individual, whether it coincided with a similar 
policy, adopted by others of the same class or not, nor that the action 
so taken was to that extent concerted. The tripartite agreement, to 
which alone the proprietors subscribed, was not, according to this, 
unlawful ; and as to anything after that to which they did not agree, or 
which they did not recognize or subscribe to, such as the so-called 
"Resolution C," with its honor roll and white list, got up by the secreta- 
ry of the retailers on his own motion, under it, they are not answerable ; 
and these were therefore improperly admitted in evidence against them. 
It is argued, on the other hand, that the combination and conspiracy 
for which action is brought is not to be limited to the tripartite agree- 
ment, or the sale of proprietary medicines to which it related, which 
was, however, unquestionably, an unlawful restraint of trade, within 
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the meaning of the act But that it is to be taken as extending to 
everything which was done conceitedly to carry out the pervading idea, 
to which the defendants individually and collectively subscribed, which 
was to cripple and drive out of business, by coercive measures, such 
cutters of prices as 75 per cent of the local trade at any given place 
declared obnoxious. This, it is claimed, was the real conspiracy, of 
which the various steps taken were merely manifestations or overt acts, 
including "Resolution C," the "Roll of Honor List," etc. ; all of which 
were therefore admissible against the defendants generally. 

Both contentions are right to a certain extent ; neither can be sus- 
tained in its entirety. Undoubtedly the originator and compounder 
of a proprietary medicine may shape his own policy, and sell or with- 
hold from selling, as he pleases, according to supposed self-interest or 
whim; fixing the prices and naming the terms and conditions at and 
upon which alone he will do so, refusing to those who will not comply. 
And so far as this is confined to his own goods, and pursued by in- 
dependent and individual action, it cannot be challenged. It is quite 
a different matter, however, when two or more combine and agree that 
neither will sell to any one who cuts the prices of any of the others. 
This concerted policy, by which it is sought not only to maintain by 
each die price of his own medicines, which alone he is interested in or 
has the right to control, but also the prices on those of all who are 
thus banded together, is manifestly a direct interference with and re- 
straint upon the freedom of trade, which in commerce between the 
states it was the object of the act of Congress to preserve. As in every 
conspiracy, it is the joining together of a number that counts, and 
that the individual has to fear. It is true that a common plan or 
policy does not necessarily mean a combined one. The individual 
manufacturer or proprietor may be persuaded, for example, that the 
retailer or jobber who cuts the medicines of his neighbor to-day will 
likely cut his medicines to-morrow, and so decide not to sell him ; and 
it will not make out a conspiracy that others are of the same mind. 
If that was all there was to the present case, it would be easily dis- 
posed of. But, unfortunately for the defendants, it is not. The policy 
adopted and pursued with respect to aggressive cutters and those who 
sold to them was not that of the proprietors only, acting independently, 
each with regard to his own, according to what seemed to him good. 
The arrangement was tripartite, in which all the affiliated associa- 
tions of the drug trade were involved — ^proprietors, wholesale distribut- 
ing agents or jobbers, and retailers, the latter, if anything dominating 
it — evolved after extended agitation, discussion, and conference, to 
which the members were individually and collectively bound, disci- 
plinary and coercive measures being provided against any who proved 
recalcitrant. Let a patent medicine man or wholesaler disregard its 
terms, and he was quickly given to understand that, if he catered to 
the aggressive cutter, he could not expect the custom of the organized 
retailer, between whom it did not usually take him long to decide. 
He became, if he persisted, an unfair traded, to be treated accordingly, 
until he repented and was reinstated, after acknowledging the error 
of his ways, and agreeing to transgress no more. Against this dis- 
cipline, and with this rod held over them, it is needless to say that 
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there were few who went astray, and still fewer who hdd out. There 
was, perhaps, a murmur here and there, a question raised as to whether 
they might not overstep the law, and a recognition that they were close 
to the line ; but it was met by assurances such as that quoted above, or 
by suggestions of escape by individual action, which can hardly be ex- 
pected to deceive. Nor did, indeed, the individual proprietor control 
his own prices, nor determine to whom his goods should go. This^L 
was done for him in the cities by the local associations of retail drug- 
gists, into whose hands he thus committed himself. The prices which 
should there prevail were of their naming, and aggressive cutters were 
those who did not maintain them, who were ferreted out, and reported 
b3r the retailers' agents. All this and more was part and parcel of the 
tripartite plan, to which the proprietary; as well as the wholesaler, 
bound himself when he entered into it 

If co-operation and concerted action such as this does not make out 
a combination and conspiracy in restraint of trade, it is difficult to see 
what would be eflfective to do so. The combination is clear, and has 
been demonstrated ; so, also, is the restraint of trade. That indeed was 
the avowed purpose of it, which was not simply to put the aggressive 
cutter out of business, but to maintain prices to the consumer, by this 
means, as they would not be maintained if left to themselves. It seems 
incredible, except as the trade in patent medicines is known to be im- 
menste, but it is confidently asserted, by those having the right to 
speak, that the cost to the country of the tripartite agreement amounted 
► to $90,000,000 in six years. The general public have thus as usual, 
been made to foot the bill. That this constitutes in law, as in fact, an 
unlawful combination in restraint of trade, within the meaning of the 
act, there can be no doubt. Whatever may be decided elsewhere, the 
question is set at rest by Addyston Pipe Co. v. U. S., 175 U. S. 211, 20 
Sup. Ct. 96, 44 L. Ed. 136, and Montague v. Lowry, 193 U. S. 38, 24 
Sup. Ct. 307, 48 L. Ed. 608, which control. In the former there was a 
combination among certain manufacturers of cast-iron pipe, controlling 
two-thirds of the business in states of the South and West, by which 
they agreed to advance the prices to the consumer by abolishing compe- 
tition between themselves, parceling out the territory, and fixing the 
prices at which sales should be made therein, going through the form of 
bidding against each other at times as a blind ; the prices and the suc- 
cessful bidder in each case being pre-arranged. It was sought to defend 
this action, because the restraint was only partial, not extending to the 
whole United States ; also, that the monopoly secured was not complete, 
being tempered by fear of competition from others not in the arrange- 
ment, and affecting only a modicum of the price ; and again, that the 
prices fixed were reasonable, and within those which were being con- 
tinually and unrestrainedly made, simply doing away with ruinous com- 
petition, to which the parties had a right. But these and other argu- 
ments were put aside, and the case declared to be one prohibited by the 
act. "It is the effect of the combination," says the court, "in limit- 
ing and restricting the right of each of the members to transact busi- 
ness in the ordinary way, as well as its effect upon the volume or ex- 
tent of the dealings in the commodity, that is to be regarded." So 
in Montague v. Lowry, by an agreement between eastern manufactur- 
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ers of tiles and certain dealers in San Francisco and vicinity, an asso- 
ciation was formed whose by-laws provided that no manufacturer 
should sell to any dealer not a member, nor should any dealer sell to 
the same except at certain list prices, which were 50 per cent, higher 
than those at which sales were made to other members ; membership 
also being confined to those who carried an average stock of not less 
than $3,000 and who were acceptable. The plaintiffs were dealers in 
San Francisco, where they had built up a business, but were not mem- 
bers of the association, and were not eligible ; and after its formation 
they found themselves unable to buy to advantage, being restricted to 
dealing with San Francisco parties, to whom they were compelled to 
pay the extra prices listed. On a suit against the association for dam- 
ages under the act, a. verdict for the plaintiff was sustained; the case 
being held to be clear. It is useless, in the face of these authorities, to 
urge upon us the decision in Park v. National Druggists' Association, 
176 N. Y. 1, 67 N. E. 136, 62 U R. A. 632, 96 Am. St. Rep. 678, where 
a different conclusion has apparently been reached. It is to be noted, 
however, with regard to that case, that the agreement there, as viewed 
by the majority of the court, was merely to sell to all wholesale dis- 
tributing agents at uniform rebate prices, so that the small dealer, with 
limited capital, was put on a par with the laf^e ones, whose capital was 
more ample, thus tending to fairness and equality, on which stress is 
laid. There was, however, the further provision (to say nothing of 
other restrictions) that until a wholesaler agreed to the plan he could 
not buy of any member of the association whatever, in view of which 
three of the judges dissented ; the case being still further weakened as 
an authority by the failure of the majority to altogether agree in their 
reasoning. At the best, therefore, it is near the line, and in no event 
can it be taken, contrary to the cases cited, as giving the law here. 

So far, then, as the present case was kept within the limits indicated 
by these observations, it was correctly disposed of, and is to be sus- 
tained; but outside of them not. Unfortunately it did not stop with 
the tripartite agreement and the action taken under it, but went on to 
Resolution C, with its honor roll and white list It is urged that these 
were merely further steps in the general combination and conspiracy, 
to get rid of the aggressive cutter, on which all were determined, and 
for which, therefore, by whomsoever taken all were bound. But this 
fails to note several things. Speaking broadly, no doubt there was a 
general purpose, or conspiracy, if you will, to drive the plaintiff and 
others like him out of business, to which in entering into the tripartite 
agreement the parties committed themselves. At the same time, how- 
ever, there was a selection of methods. Not only was a general policy 
declared for, but a definite line of action under it, adopted after ex- 
tended consideration and conference, which could not be varied from 
at will. In accepting the tripartite plan, they did not necessarily agree 
to anything and everything which might be done in its name, and par- 
ticularly not to Resolution C, which was recognized as a new and de- 
cidedly advanced step, expected to work a radical change. As already 
stated, this project emanated from the National Retail Druggists' As- 
sociation, in annual convention assembled at Cleveland in 1903. But 
even among the retailers there were those who doubted the propriety. 
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as well as the legality, of it ; as witness the remarks of the president, at 
the annual meeting just before that, at which, having been proposed, 
it was promptly voted down. Nor was it ever adopted by the proprie- 
tors or the wholesalers as a body ; the only assent given to it h«ing in- 
dividual, and by no means by all. This was secured by direct appeal, 
and the circulars sent out were addressed to "Manufacturers and Deal- 
ers in Non-tripartite Goods" ; showing that a different class was intend- 
ed to be reached. 

No connection, except the most, general one, is thus established 
between the tripartite agreement and Resolution C, and they are 
not to be taken as one and the same plan. They may not differ 
much in principle, but they do decidedly in results; pressure being 
put upon the aggressive cutter as it had not been by any means before. 
By the one, he was merely deprived of patent medicines, as to which, 
right or wrong, the proprietor might feel that he had a certain free- 
dom to sell or withhold, the same as is argued here; but by the other, 
he was cut off from the most ordinary druggists' supplies, even tooth- 
brushes and sponges being denied. X retailer cannot do much, it is 
true, without proprietary goods on his shelves ; but without drugs and 
pharmaceuticals he cannot put up a single prescription, and might as 
well go out of business ; and that, indeed, was what Resolution C was 
designed to bring about. This was an excursion into a new field, and 
to whatever else short of that the proprietor or wholesaler was com- 
mitted, he might not care to go that far. He was at least entitled to 
have it distinctly presented for his acceptance before being bound, and 
his assent is not to be implied simply because he had agreed to what 
had gone before. He did not put himself indiscriminately and to all 
lengths into the hands of his associates. The trade recognized that 
this was the case, and that there were classes among the wholesalers, 
as shown by the publication called "Notes," of May 21, 1904, where 
those operating under the tripartite agreement are set apart from those 
operating under Resolution C. This may not be conclusive, but it is 
significant, and confirms, as it corresponds, with our own views. 

As distinguished by parties, also, the combination was new. No 
doubt there were many who had agreed to the tripartite plan, who also 
agreed to Resolution C. But there were some who did not, who are 
defendants here, as well as some who agreed to the resolution alone. 
They divide on these lines, and cannot be brought together as one, so 
far as anything has been shown ; and neither, as the result, can a joint 
action be maintained. As the case stands, however, all are made liable 
without distinction, for all that has been done, both under the tripartite 
agreement, as well as Resolution C; both being put in evidence against 
them all. It may be that a person who joins a conspiracy at an ad- 
vanced stage of it makes himself party to what has been done in pur- 
suance of It before. 3 Greenl. Ev. § 93, Lewis Ed. 8 Cyc. 658, But 
this must be with knowledge, and in promotion of the common cause. 
And even though, upon this basis, those wholesalers, who, with knowl- 
edge of the existing purpose to drive aggressive cutters out of busi- 
ness, lent themselves to this design, by denying him their goods as 
called for by Resolution C, could be held for the damages resulting 
from the whole scheme, still, as already pointed out, there is too wide 
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a divergence between the originaf tripartite plan and this later extreme 
development of it to make those who merely agreed to the one com- 
mitted irretrievably and without question to both. 

Upon the whole case, therefore, we reach the conclusion that Resolu- 
tion C was inadmissible to charge those who had not assented to it, and 
should not have been received in evidence, nor anything done under 
it. The wrong which was committed by its adoption and enforce- 
ment was separate and distinct from that which resulted from' entering 
into and carrying out the tripartite plan, as were also the damages e:?- 
perienced therefrom. The plaintiff in this respect pressed his case 
too far. He had a good one against some of the defendants under the 
tripartite agreement, and another against others under Resolution C, 
and against some, no doubt, upon both, but not against all ; and there 
was the mistake. A joint tort being charged, not only had it to be 
proved as laid (Howard v. Union Traction Co., 195 Pa. 391, 45 Atl. 
1076 ; Wiest v. Traction Co., 200 Pa. 149, 49 Atl. 891, 58 L. R. A. 666 ; 
Rowland v. Philadelphia, 202 Pa. 50, 51 Atl. 689), but the defendants 
had all to be liable for all that was resolved upon or done. This, in 
the view we take of it, was not the case, and the judgment must there- 
fore also be reversed upon this ground. 

This reversal is general, and applies to all the defendants, which ren- 
ders it unnecessary to cons*ider the special argument which was made 
for some. It will be for the trial judge, when the case comes up again, 
to determine, in the light of what has been said, how far they and 
others can be held. 

Judgment reversed, and a new trial awarded. 



KENTUCKY DISTILLERIES & WAREHOUSE CO. v. BLANTON. 

(Circuit Court of Appeals, Sixth Circuit November 8, 1906.) 

No. 1,463. 

L ASSIONICENTS FOB BENETIT OF CbEDITOBS— SALE OF REAI. PBOPEBTT B7 AS- 
SIGNEE— ^ENTUCKT Statutes. 

Ky. St 1903, §§ 87, 96, 2350, contain no provisions abridging the com- 
mon-law power of an assignee for the benefit of creditors to sell real es- 
tate at private sale when such power is given hy the deed of assignment 
the effect of the amendments incorporated in said sections 87 and 96, re- 
lating to assignments, by Act March 16, 1898 (Acts 1898, p. 104, c. 42), 
being to repeal the limitation contained in the original section 87, requir- 
ing real property to be sold by an assignee at public sale. 

[Ed. Note. — ^For cases in point see Cent Dig. vol. 4, Assignments tor 
Benefit of Creditors, §§ 775-777.] 

2. Same— Necesstty of Appbaisal. 

The provisions of Ky. St. 1903, S 2362 et seq., requiring real property 
to be appraised before being sold under an order or Judgment of a court 
other than an execution, have no application to a private sale by an as- 
signee for the benefit of creditors under power given him by the deed of 
assignment 

3. Same— CoNTBACT by Assignee fob Sale of Pbopebtt— Consxbuction. 

An agreement by an assignee for the benefit of creditors of an insolvent 
corporation, made in a contract for the sale of property, that he will de- 
liver to the purchaser certificates for at least 90 per cent of the capital 
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Stock of the corporation, to (complied with by the d^ivery or tender of 90 . 

per cent of the certificates of sto<^ outstanding, although the articles 

of incorporation state the amount of capital stock at a larger amount than 

that actually Issued. 
4. Venoob and Pubobaseb-^Contbaot of Sau»— Waives of STiPXTi^TioifB fob 

Time. 
The failure of a vendor to deliver an abstract of title to the purchaser 

within the time stipulated for in the contract is waived Cy its acceptance 

when delivered and Its retention hj the purchaser without any objection 

on that ground. 
6. HPEcmo Pebfobmaitcb— GoNDiTions Pbeo^dent to Surr— Tendeb of Peb- 

FOBUAKOB. 

It is not essential that a literal and precise tender of performance by 
a vendor should precede his filing of a bill in equity for specific perform- 
ance of the contract, the legal effect of which is to submit himself to do 
everything which may be required of him. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 44, Specific Pe;rform- 
ance, §§ 249-256.] 

6. Same. 

The rule is that when time Is not of the essence of a contract for the 
sale of real estate or delay has been the fault of the defendant, and 
there has been no element of fraud in the bargain, the vendor may, if he 
can, clear away defects in his title before final decree in a suit by him 
for specific performance. 

[Ed. Note. — ^For cases in pohit see Cent. Dig. vol. 44, Specific Perform- 
ance, § 243.] 

7. Same— Defenses. 

Facts considered, and held not to show such defects in the title of a 
vendor, who contracted for a sale of property which had been conveyed' 
to him as assignee for the benefit of creditors, or such delay on his part 
in performance as to defeat his right to a specific performance. 

8. Same— CoNTBACTs Bnfobceable— Want of Mutuality. 

A contract by the assignee for the benefit of creditors of an insolvent 
corporation for the sale of assigned real estate is not so lacking in mu- 
tuality as to defeat his right to enforce specific performance, because, as a 
part of the contract, although relatively unimportant, he agreed to ob- 
tain the resignations of the directors of the corporation and place the 
purchaser in position to secure the election of a l>oard in its own interest 
which agreement he could not be compelled to perform, when he in fact 
complied therewith prior to the entry of the decree. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 44, Specific Perform- 
ance, S§ 89-99.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Kentucky. 

For opinion below, see 120 Fed. 318. 

This is a bill to compel specific performance of a contract for the sale and 
purchase of the Edgewater Distillery Plant located in Harrison county, Ky., 
and certain personal property connected with its operation and business. 
Preliminary negotiations resulted in a contract bearing date of April 6, 1899. 
The vendor in the agreement is J. I. Blanton, as assignee under a deed of 
general assignment made by the T. J. Megibben Company, a corporation or- 
ganized under the laws of Kentucky. The vendee is the appellant the Ken- 
tucky Distilleries Company, a corporation of N^w Jersey. 

The important provisions of the agreement so far as now necessary to be 
stated are as follows : (1) The vendor should within 10 days deliver "a com- 
plete merchantable abstract of title" to all of the real estate. (2) The vendor 
within 10 days also to report the sale to the Harrison county court and pro- 
cure an approval by that court. (3) The vendor agreed to deliver deeds in 
accordance with the terms of the sale to the vendee within 10 days after such 
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confirmatimi ; but tlie vendee was bound to deliver forms of deeds required 
to the vendor for execution witbin three days after notice of such confirma- 
tion. (4) The contract required that at time of delivery of deeds the prop- 
erty should be "free and dear of all liens, charges, encumbrances, taxes and 
assessments whatsoever." (5) The consideration to be paid was $40,000, pay- 
able iu cash on delivery of one deed for the real estate and another for the 
movables, brands, trade-names, good will, accounts for storage, etc. (6) Witli- 
out further consideration the vendor agreed to deliver to the vendee 90 per 
cent, of the certificates of the capital sto<^ of the T. J. Megibben Company, and 
to procure the resignation of the ofiicers and directors of that corporation, and 
a meeting of the old board to select the nominees of the purchasing company. 

At the March term of the Harrison county court, 1809, Blanton had been, by 
a regular order of the court, directed to sell all of the assigned estate, either 
publicly or privately, as he deemed best, the sale, if public, upon terms named, 
and. If private, to be reported to the court for its approval. The contract of 
sale bears date of April 6, 1899, but was not in fact signed and delivered for 
some ten days later. Blanton reported his sale April 22, 1S99, which was 
within the time fixed by the contract It was confirmed on May 29th, a date 
as early as feasible under the statute and the practice of the court On the 
same day an abstract of title and order of confirmation were sent to Mr. 
Charles H. StoU, at Lexington, the counsel for the company and the com- 
pany's agent most concerned in this sale. No objection was then or ever 
made that the abstract had not been sooner sent It was received and 
retained without objection to the time of its delivery either then or later. 
This abstract and the proceedings of the county court were sent to Messrs. 
Pirtle & Trabue for examination and an opinion upon the title. On June 
23d. nearly a month later, Pirtle & Trabue wrote the counsel for the assignee 
that in order to perfect the title four things should be done, namely: (a) 
The confirmation should be set aside, the property appraised, a resale had, 
and a new report of sale made within 10 days after such sale; (b) revenue 
stamps should be affixed to certain deeds ; (c) certain liens mentioned should 
be satisfied and released of record; and (d) the assignor, the T. J. Megil>- 
ben Company, should Join the assignee in his deeds to perfect the record 
title. The next day, in a personal interview, the vendee's counsel concluded 
that a resale was not essential, but that an appraisement was Important 
before confirmation. The steps pointed out were at once taken by the ven- 
dor, the former confirmation set aside, an appraisement had, and a new re- 
port of sale made and approval asked. This report was confirmed July 24, 
1899. This result was again reported to Mr. StoU and inquiry made as to 
when it would suit to close the matter. Mr. Stoll was then off on his sum- 
mer vacation, and, under date of July 3l8t, replied that he was sending 
the papers to Pirtle & Trabue '*for their opinion. Upon its return, if sat- 
isfactory, a deed will be prepared and I will be ready for settlement with 
you." The contract provided that the delivery of the deeds should be at 
Louisville, at Mr. Stoll's office, upon notice to him of their readiness for 
delivery. But in his letter Mr. Stoll notified Mr. Blanton that it would be 
mmecessary for him to go to Louisville, "as arrangements will be made 
to settle there [meaning Mr. Blanton's home, Cynthiana] upon the execution 
of the deed." Under date of August 2d, Pirtle & Trabue advised Stoll that 
the second confirmation was premature and should be set aside, and the ■ 
report of sale lie over to the August term. They also suggested that the 
statutory provisions In respect to appraisements might require the sale 
to be set aside and an appraisement made, and a contract of sale executed 
in reference to the appraisement and reported and confirmed. But this 
seems to have been a mere fugitive suggestion; for they conclude their 
opinion to Stoll by saying: "We are not disposed to hold that the direction 
that the report of sale shall be filed within 10 days after sale Is mandatory, 
but we have no question that the repdrt of sale should lie over to the 
August term." Stoll inclosed this letter to Blanton and advised him that he 
bad directed Pirtle & Trabue to correspond directly with him. Thereupon 
Blanton's attorneys, Messrs. Blanton & Berry, wrote to Pirtle & Trabue, say- 
ing, among other things, that they thought no appraisement necessary, and 
149 F.— 8 
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that, If the whole matter was to be done oyer again and a new contract of 
sale made, It would result In great delay. They e:q;)reiBed a willingness to 
do this if they insisted. A copy of this letter was sent to StoU. They also 
stated that the order of confirmation had, by mistake, been entered premature- 
ly, and would be set aside as suggested. Under date of August 22d, Pirtle 
& Trabue replied, saying: "We think after the order of confirmation of the 
sale has been entered at the August term of the court that the objections 
heretofore made will be cured. We think we have expressed this opinion 
heretofore when we stated that it would not be necessary to begin over again 
in this matter. We should like to hare the order entered on the 28th day 
of August approving and confirming the sale. The above opinion is given 
upon the assumption that the last report of sale shows that the appraise- 
ment was made prior to reporting the sale. We should like to see the last 
report of sale. As soon as we hear from you that the order confiiming the 
sale has been made we will prepare a deed and send it to* you." August 
29th copies of ordei< setting aside former confirmation and of the new order 
of August 28th confirming it were sent by Blanton, with an inquiry whether 
any other orders were necessary. To this Pirtle ft Trabue replied, under date 
of August 30th, as follows: "We have received your letter of the 29th Inst, 
inclosing copy of order setting aside the previous confirmation of sale and 
continuing the case to the August term, and the order entered August 29th 
confirming the sale ordering the deed, etc. These orders seem to us all that 
is necessary. We will at once prepare a deed and send it to Mr. C. H. StoU 
fgr his approval with the request that upon approving same he forward it 
to you for execution, and he will then arrange for the delivery of the deed 
and the payment of the money." 

Up to this time the Kentucky Company had manifested an earnest desire 
to straighten out the title and bring the trade to a conclusion. For reasons 
not shown, there occurred, just about the tThie of this opinion by Pirtle & 
Trabue, a change of mind as to the desirability of the property. A change 
of counsel occurred for reasons which may be conjectured, and the ques- 
tion of the sufficiency of the title was submitted to a Mr. Austrian, of Chicago, 
who is described as of the general counsel of the buying company. Austrian 
wrote Blanton, under date of September 5th, asking when he would be ready 
to finally consummate the matter. Blanton thereupon informed him of the 
conclusion reached by Pirtle & Trabue and their promise to prepare forms 
of deeds, and that since then he had heard nothing from them or Stoll. He 
also wrote that he was ready at any time to close the matter. But Mr. 
Austrian moved slowly. On September 14th he wrote that he would be in 
Louisville "inside of the next week or ten days, at which time I will be 
pleased to take up the matter of the Megibben plant and bring the same to a 
conclusion." Time could not possibly have been regarded at this stage of 
the matter as of any moment for Mr. Austrian did not materialize, nor was 
he heard from. Though written to three times to know the reason of the 
delay, no reply was elicited until December 13th, when he broke the silence 
by writing that Blanton's last inquiry of the cause of delay had been "refer- 
red to Mr. Levy Mayer, who is at present out of the city. As soon as he re- 
turns he will endeavor to give you a reply." This was the first time that 
Mr. Blanton had ever heard of Mr. Mayer's connection with the case. Blan- 
ton, about the date of his last inquiry of Austrian, wrote Messrs. Pirtle & 
Trabue, asking them to prepare the forms of deeds as promised, as he could 
not Induce Mr. Austrian to reply to his letters. To this Pirtle & Trabue 
replied, that his letter had been referred to Mr. C. H. Stoll. Mr. Mayer, 
under date of December 18th, wrote Blanton as follows: "We have carefully 
gone through the papers and documents connected with the Megibben prop- 
erty transaction and have come to the conclusion, and have advised our 
client, that you have not complied with the agreement ; that the title Is im- 
perfect, and that there are several other substantial breaches of the con- 
ditions which were to be performed on your side. We have also had the 
matter gone over by local Kentucky lawyers who have come to the same as 
we have arrived at Mr. 0. H. Stoll, of Lexington, has also investigated the 
matter and is quite familiar with the details and is not far from where 
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jon are. Doubtless yon could arrange to have a personal conference with 
him. I am sending him a copy of this* reply and also of your letter of the 
11th inst" ^ome correspondence ensued between Mayer and Blanton in fli 
vain effort to induce him, Mayer, to point out where he, Blanton, had not 
complied with the contract, and wherein his title was imperfect. Mayer, 
having rejected the property without giving the ground, referred Blanton to 
Stoll for the information be wanted. StoU seems to have pointed out only 
the matters which had months before been pointed out by Plrtle & Trabue 
and corrected in the manner and by the steps which they had pointed out as 
satisfactory. Failing to obtain information as to the grounds upon which the 
vendees rejected the property, this bill was filed. The Megibben Ck)mpany was 
Joined as a complainant, and certain persons having liens under the deed 
of assignment to Blanton and by prior mortgage, execution, levy, or attach- 
ment were made defendants along with the vendee company for the pur- 
pose of securing satisfaction and relinquishment of such liens. 

There was a decree for the complainants^ and the Kentucky Distilleries 
Company has appealed. 

Levy Mayer, Alfred S. Austrian, and Wm. Marshall Bullett, for ap- 
pellant. 
Helm Bruce, for appellees. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

The errors which have been urged in the decree of the court below 
will be considered in the order in which the points have been presented 
by the learned counsel for appellant. 

1. It is said that Blanton, as an assignee under a general assignment 
for benefit of creditors, had no power to make a private sale of the real 
estate included in the assignment, and that a title resting upon such a 
sale, although confirmed by the county court, is not such a title as the 
Kentucky Distilleries Company can be required to take. The deed of 
assignment to Blanton directs him to sell all of the property, real and 
personal, "with all reasonable dispatch," and gives him full authority 
"to sell and convey the real estate" and to make and sign "all necessary 
deeds and conveyances." That a Kentucky assignee or trustee might 
be lawfully empowered to sell the trust property, both real and personal, 
at private sale, independent of some statutory restriction, is not dis- 
puted. Hahn v. Pindell, 3 Bush. (Ky.) 189 ; Shinkle's Assignee v. Bris- 
tow, 95 Ky. 89, 23 S. W. 670. The question is whether any statute of that 
state forbids an assignee to sell assigned real estate at private sale. 
The statuiie law then in force which dealt with the matter of sales by 
assignees under deeds of assignment ^re found in the Kentucky Stat- 
utes of 1903, in sections 2356, 87, and 96. The provisions are as 
follows: 

*'8ec. 2356. No sale made of any real estate by a trustee, by ylrtue of a 
deed of trust, or pledged to secure tbe payment of debts, shall be valid, not 
shall the coDyeyaDce by such trustee pass the title of the property speci- 
fied in such deed or pledge, unless the sale thereof) shall be In pursuance of 
a judgment of court or shall be made by an assignee under a voluntary 
deed of assignment, or the maker of such deed or pledge sliall Join in a 
writing; eyidenclng the sale.** 

'*Sec. 87. Personal property conveyed shall be sold by the assignee at 
private or public sale, as the court may direct ; and the assignee shall have 
power to pase title to the same aa fully as assignor could have done at the 
date of the assignmoit. Real property [when iold at public tale] shall be 
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BOld Iq the same maimer and upon tbe same terms as real property sold at 
decretal sale [provided, the purchaser^ shall have the right to pay cash and^ 
the assignee to accept cash in payment of the purchase price at any such 
sale], and the Court may make such orders concerning the advertisement of 
the sale as it deems proper, and the assignee shall have power to convey and 
pass all the right and title to the same which the grantors in the deed of as- 
signment had at its date. The report of sale slfall he filed by the assignee with- 
in ten days after the sale, and if no exceptions are filed thereto, the same shall 
be confirmed at the second regular term after it has been filed. If except 
tlons are filed, they shall be heard by the Ctourt and disposed of." 

"Sec. 96. The provisions of this chapter shall not prevent actions to settle 
estates by the assignee, or by any creditor or creditors representing one- 
fourth of the liabilltlfes, from being brought in the Circuit Court. Provided, 
That whenever a suit involving the settlement of the estate shall be brought 
in the Circuit Court of the coun^ in which the assignment is made, the 
Jurisdiction of the County Court shall cease, and all papers relating to the 
estate, and filed in the County Court, shall be transmitted by the cleric 
thereof to the clerk of the Circuit Court, and by him filed in such suit ; [and 
the said C&cuit Court shall have all the power and authority to administer 
and settle up the assigned estate conferred on the County Court by this 
act, in addition to its power and authority heretofore existing as a chancery 
court, and the assignee shall have full power and authority to sell tlie per* 
sonal and real property belonging to the assigned estate, at public or pri^ 
vate sale, and to convey and pass all the right anc^ title to the same which 
the grantors had in the deed of assignment at its date; and the said as- 
signee shall, within ten days after such sale, report the same to the Circuit 
Court in which the suit for settlement of the estate is pending and such re- 
port shall thereupon be laid over ten days for exceptions, and tf no excep- 
tions are filed within that time, same shall thereupon be confirmed. If ex- 
ceptions are filed, then such exceptions shall be heard and determined by the 
Court.]*' 

The words in italics in sections 87 and 96 were inserted or added 
to the original statute by an amendment which took effect March 16, 
1898. Acts 1898, p. 104, c. 43. 

To understand the force and meaning of the amendment of 1898, as 
shown in the bracketed words- above, it is necessary to understand the 
prior legislation limiting the power of such assignees or trustees under 
the powers conferred by a deed of trust. The first effort to limit their 
contractual powers seems to have been under a statute known as the 
"Act of 1820," which was substantially carried into the Revised Stat- 
utes of 1852, which provided that no sale of real estate by any trustee by 
virtue of any deed of trust "to secure payment of debts shall be valid 
* * * unless the sale thereof shall be in pursuance of a decree or . 
order of a court or the maker of such deed or pledge shall join in a 
writing evidencing the sale." Rev. St. 1852, c. 80, § 24. Under that stat- 
ute the assignee could only sell, either publicly or privately, under a de- 
cree or order of a court directing the sale or by the joinder of the maker 
of the deed of trust in the sale. Thus the law stood until the enactment 
of February 25, 1893, being section 2356 of the Kentucky Statutes of 
1903, as set out above. The plain effect of this last-mentioned statute 
was to restore to assignees under voluntary deeds of assignment their 
original common-law power to make sales, either publicly or privately, 
if authorized by the instrument of trust. It is not the case of statutory 
powers granted to assignees under voluntary deeds of assignment, but 
a recognition of their common-law contractual authority. It presup- 
poses that the power is conferred by the maker of the assigmnent, and 
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takes that case out of the statutory r.egulation. This was the law when 
the act of March 16, 1894, was passed, regulating voluntary assign- 
ments. That act, so far as it relates to sales by assignees, appears in 
the unbracketed parts of what now constitutes sections 87 and 96 of 
the Kentucky Statutes of 1903, as set out above. These two sections 
were amended by the act of 1898 ; the amendment appearing in brack- 
ets as shown above. Prior to the amendment of 1898 the act of 1894 
plainly required that real property sold under a deed of assignment 
should be sold at public sale only and upon the same terms as real 
property was required to be sold "at decretal sale," and by such adver- 
tisement as should be directed by the court. 

The plain and obvious purpose and effect, though awkwardly ex- 
pressed, of the amendment of that section of the act of 1894, now 
section 87 of the Kentucky Statutes of 1903, by the insertion of the 
words "when sold at public sale," was to repeal the requirement of 
the act of 1894 that real property, when sold by an assignee under an 
assignment, should be sold at public sale only, and to restore to the 
assignee under such assignments his common-law power to sell pri- 
vately if so empowered by the deed of assignment, and so limit the 
restrictions of the act of 1894 as to require him to sell, when he sold 
publicly, at a public sale conducted as decretal sales of real property 
and under such advertisement as the county court should direct. The 
amendment affecting such sales, when the settlement of the assigned 
property was carried into a circuit court, very distinctly provides that 
in such case the assignee shall have power to sell the assigned prop- 
erty "at public, or private sale." In both cases the aniendment assumes 
that the power to sell privately is conferred by the deed, and in the first 
case it is also implied that the assignee shall report an3rprivate sale for 
confirmation, though this is not distinctly so stated. The insertion of 
the limiting words "when sold at public sale" would have no practical 
meaning unless it was intended to restore the common-law authority 
of the trustee or assignee to sell at private sale when the instrument 
authorized that mode of sale. Neither is it easy to see why the same 
assignee or trustee might sell publicly or privately when the settlement 
of the estate was carried into the Circuit Court at his own motion or 
upon the initiative of creditors and withheld the power unless so re- 
moved. The opinion of Judge Cochran upon this matter of interpreta- 
tion is full, clear, and strong, and we are unable to add any considera- 
tion leading to the result stated not already better stated by him. See 
120 Fed. 318. 

We conclude, therefore, that the assignee had the power to contract 
for a private sale of the assigned estate. 

2. That no appraisement, under section 2362 et seq. of the Statutes 
of Kentucky, 1903, was made before the sale, is unimportant. An 
appraisement under the statute is only essential when a public sale is 
made, and was not necessary if the assignee had the power to make 
a private sale. 

3. The next objection is that the tenth clause of the contract of sale 
obligated Blanton to procure and deliver, "along with the distillery 
property," and without further consideration, "certificates for at least 
ninety per cent of the capital stock of the aforesaid T. J. Megibben 
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Company," and would obtain the resignation of the directors of that 
company and have a meeting called and a board installed nominated by 
the vendee. It is insisted that the complainants have not and cannot 
comply with this term. The T. J. Megibben Company was the as- 
signor in the deed of assignment to Blanton. It was hopelessly insol- 
vent and the assignment included the entire corporate property. The 
stock of the company was worthless, except, as it is suggested, it might 
be of value as enabling the purchasing corporation to continue the cor- 
porate organization of the insolvent Megibben Company and through 
it deal with the government in matters of revenue. Complainant ten- 
dered* in the court below 492 shares of the Megibben stock and the 
resignations of its directors, and this the court found was a compliance 
with the terms of the agreement. 

The contention of the appellants is that the capital stock of that cor- 
poration was $100,000, divided into 1,000 shares of $100 each, and that 
the 492 shares tendered below was less than 50 per cent. The T. J. 
Megibben Company was organized in 1888, under the general incor- 
porating statute of the state. The third article provides : 

"Tbe capital stock of said corporation shall be $100,000, divided Into 
1,000 shares of $100 each, one half of which will be fully paid up, the other 
half to be paid at any time upon the call of the corporation. The capital 
stock may, by a vote of not less than two-thirds of the stockholders, be in- 
creased to any amount not exceeding $200,000.00." 

The appellants say that in contracting for 90 per cent, of the capital 
stock the purchaser "is presumed to have known, relied upon, and to 
have been contracting with reference to the articles of incorporation 
of the Megibben Company," and that the contract shouyi be construed 
as contracting for 90 per cent, of 1,000 shares. In point of fact it 
does not appear that anj-thing was known in respect to the capital stock 
of that company. The plain purpose and the only object was to secure 
90 per cent, of the "certificates" issued by that corporation, whatever 
their aggregate might be. The object was control of the corporation. 
If the Megibben Company had begun business with less than a sub- 
scription for 1,000 shares, then its capital stock was less than author- 
ized. But suppose that was the fact. What then? The state might 
complain. The corporation could not set up the fact as a defense when 
sued as a corporation, and no one dealing with it could rely upon such 
a fact as indicating an illegal organization. This is so provided by the 
very law under which it was organized. Gen. St. 1888, c. 56, §§ 17, 18. 
If the appellants obtain 90 per cent, of all the outstanding certificates of 
capital stock, they get all that the contract, under the circumstances of 
this case, authorize them to demand. 

But the appellants say that the stubs of the stock certificate books 
show the issuance of 1,500 shares, and that 1,000 of these shares are 
outstanding and not accounted for. This is a gross mistake. The only 
evidence of the issuance of 1,000 of the shares referred to is the usual 
entry upon the stubs of the stock certificate book, and across this evi- 
dence of issuance is also found equally cogent evidence of cancellation ; 
the word "Cancelled" being written across the entry upon the stub 
in the handwriting of the secretary of the company, a person long since 
dead. If the stub entries are evidence tending to show issuance of 
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the shares referred to, the cancellation entry is evidence tending to 
show a cancellation. This, in the absence of any evidence tending to 
show the issuance of any shares other than the 500 originally issued 
to T. J. Megibben in consideration of the transfer of the distillery 
property, leaves us with no moral doubt but that only 500 shares were 
issued, and that a tender of 492 of them is a full compliance with the 
contract. 

4. But the appellants say that time was of the essence of the con- 
tract, and that defects in the vendor's title were not cleared, nor liens 
nor incumbrances removed or released, if in fact all such liens have yet 
been removed, until the progress of the suit in the court below. Thus, 
it is said, the contract provided that the vendor should deliver an ab- 
stract of title within 10 days from the signing of the contract, but did 
not do so until after that time had expired, that within 10 days the sale 
should be reported to the court having jurisdiction over assignees or 
assigned estates for approval, and that within 10 days after confirma- 
tion deeds should be delivered. The effect of the fact that the abstract 
was not delivered within 10 days after sale has been waived by the ac- 
ceptance of it, when delivered, without objection, and its retention for 
months without specifically referring to any other defects in the title 
than those amendable by the steps taken in the county court suggested 
by the buyer's counsel as necessary "to perfect title." These steps, 
when taken, the same counsel pronounced satisfactory, and, as shown 
by the letter of August 30th, they promised to prepare forms of deeds 
and send to StoU, which forms, if satisfactory to him, would be sent 
to the seller for execution. The sale made to the appellants was, as 
required by the agreement, reported to the Harrison county court, and 
an approval asked within 10 days after the actual date of the sale, a date 
some 10 or 12 days later than the dating of the agreement. The delay 
in obtaining a satisfactory decree of confirmation was due to compliance 
with the opinion and request of the appellants, who were not satisfied 
because there had been no appraisement before the sale was reported. 
This, as we have already seen, was a nonessential, if, as we have de- 
cided, the assignee had the power to make a private sale of real estate. 
But it is said that the final confirmation was had on August 28th, and 
reported to the appellant's counsel same day, and that the contract 
stipulated that within 10 days after such confirmation the vendor should 
deliver deeds to the vendee and the purchase money be then due and 
payable, and that no delivery of deeds, within the stipulated time, was 
made, and that no sufficient tender of performance was made prior 
to the filing of this suit. It is also said that neither when such delivery 
of deeds should have occurred, nor at any time prior to the bringing 
of this bill, was the vendor capable of complying with his agreement, 
and that certain defects in the legal title existed when the bill was filed, 
and that certain liens rested upon the property down to the filing of 
a release during the progress of the cause. But the stipulation of the 
contract was that the buying company should prepare forms of de.eds 
satisfactory to it and deliver them to Blanton within three days after 
notice by him of the confirmation of the sale by the court. In addition, 
tfie gross price of the entire property was $40,000. The buyer stipu- 
lated for one deed carrying the real estgite and another the personal 
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property, including trade-marks, etc., and was to indicate how the 
purchase price should be apportioned between the two kinds of prop- 
erty. Under the facts of this case Blanton was not obliged to take 
any further steps until the Kentucky Company indicated its readiness 
to go on. Until the vendee was satisfied with the title, there was no 
occasion for the vendor to go forward and pay off existing liens which 
it was well known the seller must satisfy out of the proceeds of the 
sale. The delay after counsel expressed themselves satisfied with the 
county court proceedings was wholly due to the failure of the buyer 
to examine the abstract then furnished and point out any defects be- 
hind the title to Blanton under the assignment. This good faith and 
fair dealing required the Kentucky Company to do, and, until they in- 
dicated the particulars in which me abstract was defective, the seller 
was not required to do an3^hing more. Willard v. Tayloe, 8 "Wall. 
667-672, 19 L. Ed. 601. After months of inexcusable delay, the seller 
being from time to time led to believe that a day would soon be fixed 
for a meeting and a closing of the matter, there came an out and out 
refusal of the property justified upon broad claims which gave no idea 
of , the defects subsequently pointed out in the course of this litigation. 
In legal effect and substance this arbitrary repudiation of the contract 
was as if Mr. Mayer had said to Mr. Blanton : 

*'It wonld be an Idle ceremony for me to prepare or deliver to yon deeds 
to execute when we do not intend to accept any tender yon can make. You 
cannot malEe a good title, and you have broken your contract, and we will 
not take yonr property unless you can compel us to do so through the courts." 

Under such circumstances it would have been an idle ceremony for 
the vendor to tender performance, and the defective tender made im- 
mediately prior to the filing of this bill should not operate to defeat the 
relief prayed if other objections of a more substantial character do 
not exist. In courts of law a more exacting rule may prevail. But in 
a court of equity, where the legal effect of a bill for specific perform- 
ance is such that the complainant submits to do everything which may 
be required of him, it is not essential that a literal and precise tender 
of performance shall precede the application- for the equitable remedy 
of specific performance. Moore v. Crawford, 130 U. S. 122, 9 Sup. 
Ct. 447, 32 L. Ed. 878 ; Cheney v. Libby, 134 U. S. 68, 10 Sup. Ct. 
498, 33 L. Ed. 818; Willard v. Tayloe, 8 Wall. 657, 19 L. Ed. 501; 
Bradford v. Foster, 87 Tenn. 5, 9 S. W. 195. 

The case is distinguishable from the case of the Kentucky, etc.. Com- 
pany V. Warwick, 109 Fed. 280, 48 C. C. A. 363, where the appellant 
company here was denied a decree for a specific performance of a con- 
tract for the purchase and sale of a distillery property. In that case 
the contract provided that the deed should be deposited in escrow, to 
be delivered if the buyer should, within a date named, pay to the de- 
pository of the deeds the consideration money. "The contract," said 
this court speaking; by Judge Day, now Justice Day, "makes payment 
a condition precedent to the right of the second party to receive the 
title papers. The buyer did not pay the money within the time 
named, and time was held to be of the essence of the contract be- 
cause the terms of the contract and the nature of the property manifest- 
ed an intent that it should be so. The greater part of the property 
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then involved was warehoused whisky, an article of fluctuatinj^ value, 
and the price was not deposited witfi the trustee named until more 
than a month after the date fixed for the payment, at which time the 
whisky had increased largely in market value. The contract here 
involved did not include whisky, and is not shown to have been sub- 
ject to any great change in market value, and the vendor was not re- 
quired to deliver deeds within the 10 stipulated days unless he should 
first be furnished with the forms of deeds satisfactory to the vendee. 

But it is said that at the time of the filing of the bill the complainant 
was not then able to comply with all of the terms of the contract, 
and that the tender then and thereby made was not sufficient. But 
this is not necessarily fatal. There is no hint of fraud or unfairness 
in the original bargain, and no bad faith or unfairness in the sub- 
sequent conduct of the vendor. If, therefore, the vendor was able to 
correct defects in the title, and clear away incumbrances without un- 
reasonable delay, he should be allowed to do so before final decree. 
The rule is that when time is not of the essence of an agreement or the 
delay has been the fault of the defendant, and there has been no ele- 
ment of fraud in the bargain, the complainant may, if he can, clear 
away difficulties in his title before final decree. Hepburn et al. v. 
Dunlop & Co., 1 Wheat. 179, 4 L. Ed. 65; Kimball v. West, 15 Wall. 
377, 21 L. Ed. 95 ; Jenkins v. Hile, 6 Vesey, 656 ; Coffin v. Cooper, 
14 Vesey, 205 ; Dresel v. Jordan, 104 Mass. 407 ; Chrisman v. Partee, 
38 Ark. 31; McKinney v. Jones, 55 Wis. 50, 11 N. W. 606; 12 N. W. 
381 ; 2 Story's Equity Jurisprudence, § 777. This is the well-settled 
doctrine in the state of Kentucky from which state this case comes. 
Logan V. Bull, 78 Ky. 607; Collins v. Park, 93 Ky. 6, 18 S. W. 1013. 
The matters in which the complainant's title was defective or incum- 
bered with liens or taxes were those defects which existed when the 
antecedent tender was made. Without unreasonable delay, they were 
removed before the decree or the purchasing company was protected 
by the decree. We have already passed upon the more material of the 
objections to the title. The contention that the property is still subject 
to a possible lien in behalf of the government, in consequence of taxes 
due upon warehoused whisky, we have considered. The fear in this 
respect has no substance, and we are satisfied with the opinion of the 
court below upon this point. We quite agree with the opinion of that 
court that the title of vendor was clear and sound at the time of the 
decree below. 

But it is finally urged that there existed originally such a want of 
mutuality as is necessary to support a bill for specific performance. 
In short, it is said that, if the agreement involved a stipulation which 
one party could not have specifically enforced against the other, that 
neither party may, for the want of mutuality, avail himself of the 
purely equitable remedy of specific performance. So far as this objec- 
tion rests upon the ground that there were certain defects in the title 
which could only be cured by getting in the title to certain interests 
which were outstanding in third pefsons, we need not discuss it, for 
it is not a case of a speculative sale of something which the seller did 
not have. Blanton was the owner in trust of the property sold, .and 
entitled as such to perfect a merely defective title. The application of 
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the doctrine of mutuality of remedy is made to the stipulation requir- 
ing the seller to secure the resignations of the directors of the T. J. 
Megibben Company. Appellants say that a specific performance of 
this stipulation, from the nature of the subject, could not have been 
compelled by them, and that this makes the agreement nonmutual. 
But we have a case where before final decree the resignations of the 
directors of that company had in fact been secured and filed, and 
tendered to the defendants below. The obligation of the one side to 
secure these resignations and of the other to take the property, the 
other stipulations being also performed, when they should be secured, 
constitute mutual obligations. For a breach by either an action at law 
would lie. Why,, then, if the seller puts himself seasonably in con- 
dition to comply with a stipulation which, from its character, he could 
not be compelled to specifically perform, shall he be denied the remedy 
of specific performance? We think he may. Although he could not 
have been compelled to secure the desired resignations, he has* in fact 
done so, and thus made himself capable of carrying out this as one 
of the relatively unimportant parts of an entire agreement. We see 
no good reason why the buyer should now excuse itself from the ac- 
ceptance of that which it was under obligation to take. In Marble 
Co. V. Ripley, 10 Wall. 339, 19 L. Ed. 955, there was a want of 
mutuality of obligation; one of the parties having a right to terminate 
it on giving a stipulated notice. As observed by Judge Cochran, "the 
same want of mutuality of obligation would have continued to exist 
had specific performance been decreed," and "to grant specific per- 
formance under such circumstances would have been clearly inequi- 
table." The other cases cited by appellant's counsel are all discussed 
in the opinion of the court below, and clearly shown to have no ap- 
plication to the facts of this case. 
The decree of the court below is affirmed. 



B0ST0:N & M. R. CO. v. GOKEY. 

(Circuit Court of Appeals, Second Circuit December 4, 1906.) 

No. 11. 

1. Masteb and Sebvant— Injubies to Sebvant—Railboads— Defective Ap- 
PLiANCfEs— Assumed Risk. 

Plaintiff, a brakeman, while In defendant's employ, was struck by a 
switch target and thrown to the ground from a moving freight car while 
he was climbing up the ladder to release a brake, with his back to the 
switch. The switch had been changed shortly before, and plaintiff testi- 
fied that he had no knowledge of Its dangerous proximity to the track 
and had never been warned concerning the same. Held, that the danger 
from such structure was not one of the ordinary risks which plaintiff as- 
sumed. 

[Ed. Note. — For cases in point; see Cent Dig. vol. 84, Master and Serv- 
ant, fi 556. 

Assumption of risk Incident to employment, see Chesapeake & 0. R* Co. 
T. Hennessey, 38 a O. A. 314.] 
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2. SaHB— COimiBXTTOBT NKOIJOKN0B--QTJX8n01V FOB JUBT. 

li^ether plaintiff was gnilty of contributory negligence was for the 
Jnry. 

[Ed. Note.— For cases in point* see Cent Dig. toL d4, Master and Senr- 
ant, i 1124.] 

8. GoxTBTs— Fbdkbai. CouBTS-^UBiSDionoN— Ooubt or Apfkals. 

Act Cong. March 3, 1891, c. 617, i 6, 26 Stat 827 [U. S. Comp. St 1901, 
p. 549], provides that writs of error may be taken direct to the Supreme 
Court in any case in which the Jurisdiction of the circuit court is in is- 
sue, and section 6 (26 Stat 828 lU. S. Comp. St 1901, p. 549]) declares 
that the Circuit Courts of Appeal shall haye Jurisdiction in all cases ex- 
cept those proTided for In section 5. Eeld, that the Circuit Court of Ap- 
peals has no Jurisdiction to pass on questions challenging the Jurisdiction 
of Circuit Courts. 

[Ed. Note.— -For cases in point see Cent Dig. toL 18, Courts, | 1099. 

Jurisdiction of Circuit Court of Appeals in general, see Lau Ow Bew t. 
United States, 1 O. C. A 6; United States Freehold Land & Emigra- 
tion Oow T. Gallegos, 82 0. a A. 475.] 

Wallace, Circuit Judges dissenting In part 

In Error to the Circuit Court of the United States for the District 
of Vermont. 

See 130 Fed. 992, 994. 

Writ of error to the Circuit Court of the United States for the Dis- 
trict of Vermont to review a judgment entered on the verdict of a jury 
in favor of the plaintiff for $3,350. 

G. B. Young, for plaintiff in error. 

E. A. Cook and H. W. Hovcy, for defendant fai error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. The plaintiff, a brakeman in the employ 
of the defendant, was, while in the discharge of his duties, struck by 
the target of a switch and thrown to the ground from a moving freight 
car. He received injuries which resulted in the amputation of one of 
his feet three inches above the ankle. The switch which caused the 
accident was located in the freight yard at Lyndonville, Vt., having 
been placed in position but a few weeks prior to the accident. The 
dangerous proximity of the target to the track was unknown to the 
plaintiff as he testined that he had never operated it in its changed 
location or been warned regarding it. It was so near the track that 
while in the act of climbing up the ladder of the moving car to release 
a brake, with his back to me switch, he was caught by the target and 
hurled to the ground. In other words, there was not room enough 
to permit the tK)dy of a brakeman in that position to pass in safety. 

It cannot be successfully maintained that the danger from such a 
structure was one of the ordinary risks assumed by the plaintiff on 
entering the defendant's employ. The law imposed upon the defend- 
ant the duty of furnishings for the use of its servants fit and suitable 
means and appliances. The jury found that the defendant failed to 
perform this duty; they found, in effect, that the defendant furnished 
an unsafe switch with the target so located that it served as a trap in 
which employes, ignorant of its position, might be caught and killed 
01 injured. WheUier such a structure was one reasonably safe and 
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proper to be maintained at the place described was a question of fact 
avid was presented to the jury under instructions as favorable as the 
proofs warranted. 

The same statement is true as to the alleged contributory negligence 
of the plaintiff. It cannot be said, as matter of law, that he was at 
fault in not ascertaining the situation in time to avoid contact with the 
target. The peril was not so obvious as to justify the trial court in 
imputing negligence to the plaintiff in failing to discover it. In the ab- 
sence of notice or knowledge to the contrary he had a right to assume 
that, when in the discharge of his duty he was required to mount a 
moving car, he would not be hurled to the ^ound by a target placed 
so near the car that his body could not pass in safety. At least it was 
a question for the jury. 

The case is an exceedingly simple one upon the facts, involving ques- 
tions which are constantly arising in negligence cases; these questions 
were properly sent to the jury under instructions which fairly presented 
the .conflicting contentions of the parties and, after a careful examina- 
tion of the record, we fail to find any error which warrants us in re- 
versing the judgment. We are unanimously of the opinion that the 
trial was fairly and impartially conducted and that the verdict, consider- 
ing the irreparable injury to the plaintiff, was a moderate one. 

We refrain from discussing the jurisdictional question argued at 
the bar and in the briefs, for the reason that this court since its or- 
ganization has uniformly held that the act creating the Circuit Courts 
of Appeal confers no authority upon these courts to pass upon ques- 
tions challenging the jurisdiction of the Circuit Courts. Act March 
3, 1891, c. 617, 26 Stat. 826 [U. S. Comp. St. 1901, p. 647]. Section 
5 of the act (26 Stat. 827 [U. S. Comp. St.. 1901, p. 649]) provides 
that writs of error may be taken direct to the Supreme Court in any 
case in which the jurisdiction of the Circuit Court is in issue, and 
section 6 (26 Stat. 828 [U. S. Comp. St. 1901, p. 649]) provides that 
the Circuit Courts of Appeal shall have jurisdiction in all cases except 
those provided for in section 5. This court has no appellate jurisdic- 
tion except such as is conferred by statute and we have been unable 
to perceive how the statute can be logically construed to bestow upon 
us a right which is expressly conferred on the Supreme Court and is 
expressly withheld from us. U. S. v. Lee Yen Tai, 113 Fed. 466, 
61 C C. A. 299 ; Fisheries Co. v. Lennen, 130 Fed. 633, 65 C. C. A, 
79; Penn, Lumberman's Ins. Co. v. Meyer, 126 Fed. 354, 61 C. C. 
A. 254; in s. c. 197 U. S. 407, 26 Sup. Ct. 483, 49 L. Ed. 810; Sun 
Printing Ass'n v. Edwards, 194 U. S. 377, 24 Sup. Ct. 696, 48 L. 
Ed. 1027; U. S. v. Jahn, 166 U. S. 109, 16 Sup. Ct. 39, 39 L. Ed. 87; 
Halpin v. Amerman, 138 Fed. 648, 70 C, C. A. 462. 

The judgment is affirmed, with costs. 

WALLACE, Circuit Judge (dissenting). Error is assigned, among 
others, of the denial by the court below of the motion by the defendant 
to dismiss the action upon the ground that because the writ for the 
commencement of the action was not properly served on the defendant 
the court had no jurisdiction of the defendant 
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The writ was dated April 25, 1904 ; was made returnable and notified 
the defendant to appear and answer at a term of the United States 
Circuit Court for the District of Vermont to be held on the 17th day 
of May, 1904; and was served by the marshal on the 2d day of May, 
1904, by attaching property designated as the property of the defend- 
ant by one Folsom, its agent and division superintendent within the 
said district, and leaving a true and attested copy of the writ in Fol- 
som's hands at his office in said district. 

Upon the return day mentioned in the writ, the writ together with 
the marshal's return was duly filed, and thereupon the defendant ap- 
peared specially for the purpose of the motion to dismiss and for the 
filing of a plea in abatement. The motion to dismiss was based upon 
the face of the writ and the marshal's return of service. The plea in 
abatement alleged facts qualifying the statements contained in the re- 
turn of the marshal, and in substance asserted that the attempted serv- 
ice upon Folsom was unwarranted by the provisions of the statutes of 
Vermont After the court had denied the motion to dismiss and had 
decided in effect that the plea in abatement was bad, the defendant an- 
swered upon the merits. 

The assignment of error which challenges the ruling of the court in 
refusing to dismiss the action presents the general question whether 
the court acquired jurisdiction of the person of the defendant. If the 
court did not by a valid service of an authorized process obtain juris- 
diction, the judgment is subject to review on a writ of error taken di- 
rectly to the Supreme Court. This proposition was considered and de- 
cided in Shepard v. Adams, 168 U. S. 618, 18 Sup. Ct. 214, 42 L. Ed. 
602, where tfie case was one in which the summons required the de- 
fendant to appear and answer in a Federal Court of the District of Col- 
orado within ten days from the time of service of the summons instead 
of thirty days as provided for the procedure of the state courts by 
the statutes of Colorado. Inasmuch as section 6 of the Act conferring 
jurisdiction upon this court, (Act March 3, 1891, c. 617, 26 Stat. 827 
[U. S. Comp. St. 1901, p. 549]) provides that writs of error may be 
taken from tiie Circuit Courts direct to the Supreme Court in any case 
in which the jurisdiction of the Circuit Court is in issue, as well as in 
any case which involves the constitutionality of any law of the United 
States, or the validity or construction of any treaty, while section 6 pro- 
vides that the Circuit Courts of Appesd established by the Act shall 
exercise appellate jurisdiction to review by writ of error final deci- 
sions in all cases other than those provided for in section 5, the ques- 
tion arises whether this court can properly undertake to decide whether 
there was jurisdiction in the court below. In United States v. Lee 
Yen Tai, 113 Fed. 465, 51 C. C. A. 299, we held that this eourt was not 
authorized to decide the validity or construction of a treaty; and in 
Fisheries Co. v. Lennen, 130 Fed. 533, 65 C. C. A. 79, following that 
judgment, we decided that an appeal presenting the question of the 
jurisdiction of the Circuit Court, as well as other questions relating to 
the merits of the controversy, did not authorize this court to pass upon 
the jurisdiction of the court below. These two decisions were based 
upon our understanding of the decisions of the Supreme Court in 
United States v. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87, 
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and Carter v. Roberts, 177 U. S. 496, 20 Sup. Ct. 713, 44 L. Ed. 861. 
Since these decisions, however, the Supreme Court has considered 
again the proper construction of sections 5 and 6 (26 Stat. 827, 828 
[U. S. Comp. St. 1901, p. 549]) in American Sugar Refining Co. v. 
New Orleans, 181 U. S. 277, 21 Sup. Ct. 646, 45 L. Ed. 859, and I 
think it is apparent from its opinion that we misinterpreted the mean- 
ing of its former decisions. I am now satisfied that unless we see fit 
to certify to the Supreme Court the question of jurisdiction, we have 
authority, and it is our duty, to entertain and decide it in all cases 
where the jurisdiction of the Circuit Court is invoked solely because of 
the diverse citizenship of the parties to the action. 

In Amy v. Watertown, 130 U. S. 301, 9 Sup. Ct. 530, 32 L. Ed. 946 
it was pointed out that although prior to the passage of the Act of 
June 1, 1872, it was always in the power of the Federal Courts, by gen- 
eral rules, to adapt their practices to the exigencies and conditions 
of the times, since the passage of that act the practice, pleadings and 
forms and modes of proceeding must conform to the state law and to 
the practice of the state courts, except when Congress has legislated 
upon a particular subject and prescribed a rule. And the court also 
declared that "When a state statute prescribes a particular method of 
serving mesne process, that method must be followed; and this rule is 
especially exacting in reference to corporations." 

The Act of June 1, 1872, now section 914 of the United States Re- 
vised Statutes [U. S. Comp. St. 1901, p. 684] does not require a Cir- 
cuit Court of the United States to observe a strict conformity in actions 
at common law to the practice and procedure existing at the time in 
such actions in the courts of the state within which the Circuit Court is 
held, but permit^ the Circuit Court to conform thereto "as near as may 
be." As was said in Ind. & St. L. R. R. Co. v. Horst, 93 U. S. 291, 
23 L. Ed. 898 : "This indefiniteness may have been suggested for a 
purpose; it devolved upon the judges to be affected the duty of con- 
struing and deciding, and gave them the power to reject, as Congress 
doubtless expected they would do, any subordinate provision in such 
state statutes which, in their judgment, would unwisely encumber the 
administration of the law, or tend to defeat the ends of justice, in their 
tribunals." In Shepard v. Adams (supra) a summons issued by the 
United States District Court for the District of Colorado which re- 
quired the defendant to appear within ten days from the time of serv- 
ice was held to sufficiently conform to the statutes of Colorado regulat- 
ing the practice of the state courts although those statutes provided 
that the time within which a summons should require the defendant to 
appear was twenty days. This conclusion was reached because the 
summons by the Federal Court was issued pursuant to a rule of that 
court which 'was adopted when the existing statutes of the state pre- 
scribed that summonses should require the defendant to appear within 
ten days, but which rule was not changed to conform to a subsequent 
change in the statutes of Colorado. The court said: "We have a 
right to presume that the discretion of the District Court was legiti- 
mately exercised in both adopting and maintaining the rule in ques-; 
tion." It is apparent from the reasoning of the opinion that the 
summons would have been held invalid if it had not been issued in pur- 
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• ... 

suance of a rule of the Federal Court which conformed substantially 
when it was adopted to the state statutes. 

The statutes of Vermont in force at the time of the issuing; of the 
present writ, and for many days before, contained the following pro- 
visions applicable to the service of writs in actions like the present. 

"Section 1088. Every writ and process returnable before the su- 
preme and county courts, except as otherwise provided, shall be serv- 
ed within twenty-one days from the date of issuing the same, includ- 
ing the day of service, and excluding the day of issuing, and shall con- 
tain the following direction to the officer, viz.: 'Fail not but service 
and return make within twenty-one days from date hereof.' " 

"Section 1089. TKe party suing out such process shall cause the 
same to be entered and docketed in the county clerk's office on or be- 
fore the expiration of said twenty-one days, or the process shall on 
motion abate." 

"Section 1090. The defendant shall cause his appearance therein 
to be entered with the clerk on or before the expiration of forty-two 
days from the date of such writ." The only rule of the Circuit Court 
of the District of Vermont which touches the case is rule 8 which was 
adopted prior to the enactment of these provisions and provides as 
follows: "All mesne process shall be returnable to the next regular 
term, if there shall be time for seasonable service thereof according 
to the laws of the state, otherwise it shall be returnable to the next 
regular term thereafter." 

There is nothing in the rule of the Circuit Court which impii^ges 
upon the statutory provisions, and these provisions require the writ to 
be served within twenty-one days from its date of issuing, and allow the 
defendant twenty-one days at least after service in which to appear in , 
the action. The present writ was not served or attempted to be served 
on the defendant until the 2d of May, 1904, or fifteen days previous 
to the time at which the defendant by the writ was notified to appear 
and answer. I cannot escape the conclusion that the motion to dis- 
miss should have been granted. 

If process is not served pursuant to the required statutbry time the 
service is nugatory unless cured by a voluntary appearance or waiver 
of the defendant. It was upon that ground only that the court assum- 
ed appellate jurisdiction in Shepard v. Adams. The defendant in the 
present case was deprived of the full opportunity to prepare its de- 
fense which the statute was intended to afford, and though it may have 
had in fact sufficient time, it was entitled to assert its statutory right. 
The denial of that right was error. 

There is respectable authority for the proposition that if a defendant 
appears in order to take advantage of a defective process or service, 
and his motion to dismiss the suit on that ground is overruled, he can- 
not then answer and proceed to trial without making a virtual waiver 
of his objections. But the weight of authority is to the contrary. 
"Where a special appearance is made in order to object to illegality in 
the service of process, or to urge any objection for which a special 
appearance is appropriate, such special appearance is not waived and 
converted into a general one by answering to the merits after the ob- 
jections are erroneously overruled. It is only where the defendant 



Digitized by 



Google 



48 149 FEDERAL BBPOBTEB. 

pleads in the first instance to the merits, without any special appear- 
ance, that objections to personal jurisdiction are waived." 2 En- 
cyclopedia of Pleading & Practice, 629. That this is the law of the 
Federal Courts sufficiently appears by reference to Harkness v. Hyde, 
98 U. S. 476, 25 L. Ed. 237, and Southern Pacific Co. v. Denton, 146 
U. S. 202, 13 Sup. Ct. 44, 36 L. Ed. 942. 

For these reasons I am of the opinion that the judgment should be 
reversed. 



BROWN & ADAMS t. UNITED BUTTON 00. 

(Circuit Court of Appeals, Third Circuit November 10, 1906.) 

No. 19. 

1. Bankbuptct— Pbovable Claims— Dakaoes fob Tobts. 

A claim for millQuidated damages resultii]^ from injury to tbe prop- 
erty of another, not connected with or growing oat of any oontractual 
relation, is not provable in bankruptcy, under the exlsthig law. 
[Ed. Note. — ^For cases in point, see Cent Dig. voL 6, Bankruptcy, S 480.] 
Z Same— INJTTBY to Pebsonai* Pbopebtt by Negligencs ob Nuisance. 

WTiere, therefore, wool dealers had a warehouse for the storage of 
wool, which adjoined a building formerly used by the bankrupt as a 
factory, the two being simply separated by a party wall, and by reason 
of excessive heat from the furnaces of the bankrupt which penetrated 
through the wall, their wool was dried out and damaged, losing weight 
and depreciating in price, in consequence, a claim for damages for the 
loss, treating it either as the result of negligence or nuisance, was not 
provable against the bankrupt's estate. 
[Ed. Note. — For cases in point see Cent Dig. vol. 6» Bankruptcy, S 480.] 

3. Same— Pbovable Debts— Bankbuptcy Act of 1898— Section 03, Subsegs. 

a, b, CaNSTBXTED. 

The debts which may be proved under Bankr. Act July 1, 1898, as speci- 
fied in section 63, subsec. a, 30 Stat 502, c. 541 [U. S. Oomp. St 1901, p. 
8447], are fixed liabilities as evidenced by a judgment or an instrument in 
writing absolutely owing, whether payable immediately or not; taxable 
costs in certain cases; and claims upon open account or upon contract, 
express or implied. And while it is further provided by subsection b 
that "unliquidated claims against the bankrupt may, pursuant to ap- 
plication to the court be liquidated in such manner as it may direct, and 
may therefore be 'proved and allowed against his estate,*' this does 
not make claims for unliquidated damages provable generally, nor, in- 
deed, add anything to the class of debts which may be proved according 
to tbo preceding subsection* but has merely to do with a matter of 
procedure, as to how unliquidated claims, founded upon open account or 
contract previously specified, may be liquidated or made certain. 

4. Same— CoNSTBUOTioN of Stattjies— Conflicting Pbovisions— Sections 

Dealing with Special Subject— Section 63 and Section 17 of Bank- 
buptcy Act of 1898 Considebed. 

Nor are the debts which may be proved in bankruptcy under section 
63 of the existing act (Bankr. Act July 1, 1898, 30 Stat 562, c. 541 [U. 
S. Comp. St 1901, p. 3447]) enlarged by the fact that it Is assumed, in 
section 17 (30 Stat 550 [U. S. Comp. St 1901, p. 3429]), regulating the ef- 
fect of a discharge, that liabilities for torts are provable and so dis- 
charged, certain specified torts being thereupon excepted from the effect 
of a discharge; the want of harmony in this respect between the two 
sections, being the result of the changes made In that section by the 
amendment of 1903, and, in case of conflict, section 63, which is devoted 
specifically to what debts are made provable, being controlling. 
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Appeal from the District Court of the United States for the Dis- 
trict of Delaware. 
For opinion below, see 140 Fed. 495. 

William R. Sears, for appellants. 
Benjamin Nields, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. The question is whether a claim fot 
unliquidated damages, resulting from injury to the property of an- 
other, not connected with or growing out of any contractual relation, 
is provable in bankruptcy. The appellants. Brown & Adams, are wool 
dealers in Boston, Mass., and have a warehouse there for the storage 
of wool which adjoins a building formerly used for a number of years 
by the United Button Company, bankrupt, as a factory; the two be- 
ing simply separated by a party wall. Wool in storage needs to be 
kept at a cool and even temperature ; and the charge is that, by reason 
of excessive heat from the furnaces of the button company which 
penetrated through the party wall, the wool of the appellants was dried 
out and damaged, losing weight and depreciating in price in conse- 
quence, to the extent of some $12,000. The button company was put 
into bankruptcy in August, 1904. Just when, prior to this time, the 
damages which are claimed accrued, is not made clear, but it is fair 
to assume that some at least was within the year, and the case will be 
disposed of upon that basis. Claiming that the button company is 
liable for this loss, treating it either as the result of negligence or 
nuisance, proof is sought to be made for it against the estate, liquida- 
tion of the damages beinff suggested through the medium of a bill in 
equity, now pending in the superior court for the county of Suffolk, 
Mass., brought by the appellants against the button company and its 
trustee. The claim was r^ected by the district court without passing 
upon the merits, upon the ground that it was not provable, and the 
propriety of that ruling is the question here. 

Bankruptcy is supposedly concerned only with commercial matters, 
• and was early confined to traders. Loveland, §, 3. And, while it has 
been gradually extended and enlarged, the original idea has not been 
altogether departed from. Its purpose is to free a person from his 
debts, or to subject him to proceedings on account of them. This, may 
not be controlling, but it is suggestive ; and a construction which goes 
outside of it has certainly to be justified. 

By the bankruptcy act at present in force it is provided : 

•*Sec. 63. Debts Which May Be Proved. — a. Debts of the bankrupt may be 
proved and allowed against his estate which are (1) a fixed liability, as evi- 
denced by a judgment or an instrument In writing, absolutely owing at the 
time of the filing of the petition against him, whether then payable or not, 
with any interest thereon which would have been, recoverable at that date or 
with a rebate of interest upon such as were not then payable and did not 
bear Interest; (2) due as coots taxable against an involuntary bankrupt who 
was at the time of the filing of the petition against him plaintiff in a cause 
of action which would pass to the trustee and which the trustee declinea to 
prosecute after notice ; (3) founded upon k claim for taxable oosts incurred 
140Fd-4 
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in good faith by a creditor before the filing of a petition in an action to re< 
cover a provable debt ; (4) founded upon an open account, or upon a con- 
tract express or implied; and (5) founded upon provable debts reduced to 
judgments after the filing of the petition and before the consideration of 
the bankrupt's application for a discharge, less costs incurred and interest 
accrued after the filing of the petition and up to the time of the entry of such 
judgmenta" Act July 1, 1896, c. 541, 30 Stat 562 [U. S. Comp. St. 1901, 
p. 3447]. 

This to all intents is complete in itself, being given up to an enu- 
meration and specification of the debts which may be proved. It is, 
however, further provided in this same section: 

"b. Unliquidated claims against the bankrupt may, pursuant to application 
to the CJourt, be liquidated in such manner as it shall direct, and may there- 
after be proved and allowed against his estate." 

As contradistinguished from the paragraph which precedes it, this 
subsection seems to be concerned with a mere matter of procedure, 
directing how a claim which is open and unsettled — ^such for instance 
as one *'(4) founded upon an open account, or upon a contract ex- 
press or implied" precedently specified — ^may be liquidated and made 
certain. And whether taken by itself, or with reference to the im- 
mediate context, this is the natural, if not the only, construction to be 
given to it. 

It is contended, however, by the appellants, that it is in fact intended 
to cover an additional and distinct class of claims, the whole sec- 
tion, as indicated by its title, being devoted to the general subject of 
debts which are provable; the one subsection (a) dealing with those 
which are of a fixed and more or less absolute character, such as 
judgments, costs, bills, notes, and accounts, and the other (b) with 
those which require to be liquidated, such as damages for torts; the 
word "debt," as defined by the act — section 1 (11) — including a "de- 
mand or claim," and being thus broad enouf h to embrace both. This 
construction, moreover, is made necessary, as it is said, in order to 
bring the section into harmony with other parts of the act. 

To the contrary of this, however, it is declared in Dunbar v. Dun- 
bar, 190 U. S. 340, 350, 23 Sup. Ct. 767, 761, 47 L. Ed. 1084, that : 

"This paragraph, *b,' ♦ ♦ ♦ adds nothing to the class of debts which 
might be proved under paragraph 'a' of the same section. Its purpose is to 
permit an unliquidated claim, coming within the provisions of section 63 a, to 
be liquidated as the court should direct." 

It is true that this is somewhat aside from the immediate question 
before the court, which was whether a discharge in bankruptcy oper- 
ated to release a contingent liability, such as an annuity, which a hus- 
band upon his divorce agreed to pay to his wife for the support of her- 
self and their minor children. But it is not to be assumed that a 
construction deliberately announced in this way was not considered 
by the whole court, or went out unadvisedly, so as to stand as mere 
dictum. The law is as it is declared to be by the Supreme Court speak- 
ing by one or the other of its judges, and is not to be put aside upon 
any such suggestion, except as there is no other alternative. That the 
question is still open and undisposed of, however, notwithstanding 
what is so held, is confidently affirmed upon the strength of Crawford 
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/. Burke, 195 U. S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147, where in 
discussing this section of the act it is said: 

"Paragraph 'a' ♦ ♦ ♦ includes debts arising upon contracts, express or 
implied, and open accounts, as well as for judgments and costs. As to para- 
graph V two constructions are possible : It may relate to all unliquidated 
demands, or only to such as may arise upon such contracts, express or im- 
plied, as are covered by paragraph *a.' " 

It is upon the latter expression that the appellants particularly rely. 
But whatever encouragement, standing by itself, it may seem to lend, 
the court is careful to add: 

"Whether the effect of paragraph *b' is to cause an unliquidated claim, 
which is susceptible of liquidation, but Is not literally embraced by paragraph 
•a,' to be provable in bankruptcy, we are not called upon to decide, as we are 
clear that the debt of the plaintiff was embraced within the provisions of 
paragraph *a' as one ^founded upon an open account, or upon a contract ex- 
press or implied,' and might have been proved under section 63 a had plaintiff 
chosen to waive the tort, and take his place with the other creditors of the 
estate." 

Taking it altogether, therefore, this utterance does not seem to 
carry us very far. 

Assuming, however, that the question is an open one, let us see 
to what an independent consideration of it leads. The argument is 
that the right to prove must, in justice,. be coextensive with the re- 
lease to be obtained, and that, as it is plainly provided (section 17) 
that the bankrupt shall be discharged from liability for all but certain 
excepted torts, it must be that all which are not so excepted are en- 
titled to come in. As said by Mr. Justice Brown, in Crawford v. 
Burke, supra: 

"It certainly could not have been the intention of Congress to extend the 
operation of the discharge under section 17 to debts that were not provable 
under section 63a." 

The one section, according to this, iS to be read in the light of the 
other, and that construction adopted which will consist with both. 

Care is to be taken, however, Jn this comparison, not to reverse the 
order of importance in which they are to be considered. Nor in case of 
conflict to press the argument too far. If any section is controlling in 
this regard, it is the section which declares what debts are provable, and 
not the contrary. It is not so much, in other words, that a tort of the 
character which we have here is discharged by the one, as that it is made 
provable by the other, that gives it a standing against the estate. Even 
if the one were true of it and not the other, the right to come in would 
not be established, it being possible that there is a lapse in the law in 
this respect, the result of imperfect adjustment, upon amendment; a 
conclusion to be avoided, if it can be, but not at the expense of that 
part of the statute which must necessarily govern. 

The strength of the argument in favor of claims for torts being 
provable, as is thus intimated, resides in the section with regard to dis- 
charges, where it is provided: 

"Sec. 17. Debts not Affected by a Discharge. — a. A discharge in bankruptcy 
shall release a bankrupt from all of his provable debts, except such as (1) are 
due as a tax levied by the United States, the state, county, district, or mu- 
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niclpality in which he resides; (2) are liabilities for obtaining property by 
false pretenses or false representations, or for wilful and malicious lnjurie6 
to the person or property of another, or for alimony due or to become due, 
or for maintenance or support of wife or child, or for seduction of an un- 
married female, or for criminal conversation; (3) have not been duly sched- 
uled in time for proof and allowance, with the name of the creditor if known 
to the bankrupt, unless such creditor had notice or actual knowledge of the 
proceedings In bankruptcy; or (4) were created by his fraud, embezzlement, 
misappropriation, or defalcation while acting as an officer or in any fiduciary 
capacity." 

As originally passed, instead of the word "liabilities," in clause 2, 
were the words "judgments in actions"; and after the word "for" 
were the words "frauds, or"; while nothing whatever was said as to 
alimony, maintenance, seduction, • or criminal conversation. Claims 
grounded in fraud or the other causes of action specified had, there- 
fore, as the law then stood, to be reduced to judgment in order to be 
saved from the effect of a discharge. Crawford v. Burke, 195 U. 
S. 176, 25 Sup. Ct. 9, 49 L. Ed. 147; BuUis v. O'Beime, 195 U. S. 
606, 25 Sup. Ct. 118, 49 L. Ed. 340. The reason why this distinction 
was made is not clear, but it was probably, as suggested, in order to 
avoid the temptation to claimants to try and bring their cases within 
the exception, and to do away with the necessity for going into con- 
flicting evidence in order to do so. Other cases of false pretense, 
misrepresentation, or willful and malicious injury, not so protected, 
were thus apparently left to be released by a discharge. And, as the 
distinction is now removed by the substitution of the word "liabilities" 
for "judgments," and the exception still further enlarged by the ad- 
dition of seduction and criminal conversation, the argument is that 
all torts not so excepted, being left to be operated upon by a dis- 
charge, must have the reciprocal right to come in and be proved 
against the estate, if a manifest inconsistency, not to say injustice, is 
to be avoided. It must be cpnfessed that this is not easy to meet. 
Seduction and criminal conversation are torts, pure and simple, and 
cannot be resolved away, like some, as being possibly tied up to a con- 
tract. And if it was considered necessary to except these by name, 
without which a discharge would release them, why are not other 
torts such as the one which we have here, growing out of negligence 
or nuisance, in the same situation? Slightly modifying the words of 
Mr Justice Brown in Crawford v. Burke, supra: If no tort could be 
made the basis of a provable debt, why were certain torts excepted ? 
Nor is the force of this weakened by the fact that, according to the 
decision in Tinker v. Colwell, 193 U. S. 473, 24 Sup. Ct. 505, 48 L. 
Ed. 754, criminal conversation, at least when reduced to judgment, 
was already taken care of, the same as maintenance and alimony, as to 
which, to that extent, the amendment of 1903 may be regarded as 
merely declaratory. Audubon v. Shufeldt, 181 U. S. 575, 21 Sup. Ct. 
735, 45 L. Ed. 1009 ; Dunbar v Dunbar, 190 U. S. 340, 23 Sup. Ct. 
767, 47 L. Ed. 1084; Wetmore v. Markoe, 196 U. S. 68, 25 Sup. Ct. 
172, 49 L. Ed. 390. 

• It is to be observed, however, that the construction which is con- 
tended for grows out, not of positive, but exceptive, legislation. It 
is not declared what debts shall be released, but what shall not be. 
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And they must, in terms, be first provable, in order to be excepted, 
and not the contrary. The only difficulty that is experienced, also, is 
with regard to the changes introduced by the amendment of 1903, in 
part, as we have seen, unnecessary ; as to which, it may well be that in 
providing, out of extra caution, that certain things should not be 
discharged, care was not taken to note the possible effect upon other 
parts of the law, or to adjust them to this, producing the present 
want of harmony. For, after all has been said, it must be recognized 
that there is a want of harmony between these two different parts of 
the statute, not, indeed, as originally enacted, but now, as they stand, 
after amendment. The one section (17) with regard to the effect of 
a discharge assumes th?it torts generally are provable and proceeds ac- 
cordmgly; while the other (63) makes no provision for anything of 
the. kind, except by a construction which it is safe to say was not in 
contemplation when it was passed, and cannot consistently be read in- 
to it. The true view to \k taken of it has been already indicated. 
The first of the two paragraphs into which it is divided is given 
up to an enumeration of the debts which are entitled to be proved 
against the estate, among which is to be found everything in the way 
of a fixed obligation, or which, as being of a commercial character, 
a bankrupt could expect to be relieved from; and, complete in itself, 
it is not to be added to. The other paragraph plainly has to do with 
a mere matter of procedure; how unliquidated claims founded upon 
open account or contract, specified in the preceding paragraph, may be 
liquidated or settled. Nor can it properly be made to serve any other 
purpose. Argument may amplify this, but cannot make it clearer. 
And as so interpreted a claim for dafnages, such as the one before 
us, is not included among debts which are made provable. This, 
if not the latest deliverance of the statute (the amendment of 1903 hav- 
ing to be accorded that position), as the one devoted specifically to 
the subject, must control. 26 Am. & Eng. Encycl. Law (2d Ed.) 68. 

It may be that the conclusion which is so reached, if it is to abridge 
correlatively the effect of a discharge, is not altogether favorable to 
the bankrupt, who is interested in being relieved from his liabilities 
to the fullest extent possible. But this question is not before the court, 
and it will be time enough to meet it when it is. 

There was no error, therefore, in the rejection of the appellants' 
claim, and the judgment is affirmed. 

GRAY, Circuit Judge (concurring). While concurring in the re- 
sult reached by the majority of the court, and to some extent in the 
reasoning employed in reaching that result, I am constrained to think 
that the ratio decidendi of the court below is that upon which our de- 
cision should rest Without attempting to amplify or paraphrase the 
opinion of the learned judge of that court (In re United Button 
Co. [D. C] 140 Fed. 495), it is sufficient, in referring to section 17, 
to again note that the debts which "a discharge in bankruptcy shall 
release," are such debts only as are provable under section 63, and the 
debts which are excepted from discharge, being among others liabil- 
ities for certain torts, are also necessarily provable debts. If it be said 
that "wilful and malicious injuries to the person or property of an- 
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Other," and "seduction" or "criminal conversation" are torts, pure and 
simple, and as such incapable of liquidation and proof under section 
63, it may be replied that liabilities for such torts, when reduced to 
judgment, are provable, and come within the classification of section 
17a (2) as "liabilities" for certain torts. Be this as it may, it is true, 
however, that even if, out of abundant caution, certain of the torts 
which are included in the excepting clause could not have been liquidat- 
ed and proven under section 63, still the fact that the excepting clause in 
this respect overlaps provable debts and includes some that are not 
provable, does not nullify the qualifying effect of the word "provable," 
as limiting the debts to be excepted, as well as these which are dis- 
charged by section- 17, and, as said in the majority opinion of this 
court, cannot serve to abrogate or qualify the description of provable 
debts as contained in section 63. 

In this view, the two sections, 63 and 17, are not necessarily irrec- 
oncilable. 



FISHER V. ZOLLINGER. 

(Circuit Court of Appeals, Sixth Clrcalt November 22, 190G.) 

No. 1,540. 

1. Bankbuptct— Liens— Chattel Mobtqage. 

Under the law of Ohio relating to chattel mortgages, which governs as 
to their validity and the rights of the mortgagee in bankruptcy proceed- 
ings in that state, a duly irecorded mortgage given by a manufacturing 
corporation to secure bonds, which covers its stock in trade and provides 
that it may retain possession^ and sell any of the property in the usual 
course of its business and use the proceeds until default, is valid as be- 
tween the parties, and when the mortgagee takes possession, either with 
the mortgagor's consent or under authority contained in the mortgage, his 
title becomes complete as against general creditors of the mortgagor ; and 
where such a mortgage was given more than four mouths prior to the 
bankruptcy of the mortgagor the taking of possession by the mortgagee 
within such four months with the consent of the mortgagor and as au- 
thorized by the terms of the mortgage, although with knowledge of the 
mortgagor's insolvency, does not constitute a transfer or preference under 
Bankr. Act 1898, § 60a, c. 541, 30 Stat 562 [U. S. Comp. St 1901, p. 3445], 
as amended in 1903 (32 Stat 799, c. 487 [U. S. Comp. St Supp. 1905, p. 
689]), since the lien so perfected by the taking of possession relates back 
to the date of the mortgage. 

2. Same— Mortgage on After- Acquired Property. 

A duly recorded chattel mortgage on after-acquired property under the 
law of Ohio is valid as between the parties, and becomes a valid lien as 
of its date as against the mortgagor's general creditors when the property 
is taken Into possession by the mortgagee. Hence such taking i)ossession 
within four months prior to the mortgagor's bankruptcy does not create 
a lien nor operate as a preferential transfer within Bankr. Act 1898, fi 
60a, c. 541, 30 Stat 562 [U. S. Comp. St 1901, p. 3445], as amended in 
1903 (32 Stat 799, c. 487 [U. S. Comp. St Supp. 1905, p. 089]). 

Appeal from the D^st^ict Court of the United States for the Western 
Division of the Northern District of Ohio. 
For opinion below, see 140 Fed. 679. 

This is an appeal from a decree of the bankruptcy court sustaining the valid- 
II7 of a mortgage made by the bankrupt corporation to secure an issue of 
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bonds. The mortgage in question was made by the National Valve Company, 
a manufacturing corporation organized under the laws of Ohio. The mort- 
gage was made and delivered November 2, 1003. It covered the entire plant, 
real and personal, and was made to secure an issue of bonds bearing interest 
coupons maturing semiannually. It provided that the mortgagor might remain 
in possession and continue businesei until default in interest or principal, or 
in taxes or other charges, when the mortgagee might take possession. 'That 
until possession shall be taken * * * upon default as herein provided'' the 
mortgagor ''for 'the proper operation, management and maintenance of the 
business of said company shall be suffered to possess, manage and enjoy the 
same with all its property ♦ ♦ . ♦ and apply the rents, profits, tolls, income 
and personal property for the purpose aforesaid and distribute the net annual 
income to the stockholders of said company, after paying the principal and 
interest of said bonds according to the terms thereof. • • ♦ " It also con- 
tained an after-acquired property clause by which all property, real or per- 
sonal, thereafter made or acquired should pass under the mortgage. This 
. mortgage was duly filed as a real estate mortgage, and filed and refiled as a 
chattel mortgage according to the Ohio recording statute. The company re- 
mained in possession and operation of its business from execution of this in- 
strument until November 29, 1904, and during that period, with the knowl- 
edge and consent of the trustee in the mortgage, sold the product of its manu- 
facture in the ordinary course of its business. During that time additional 
persona] property was acquired, largely with proceeds of the bonds secured by 
the mortgage, but' some part of the price remained unpaid when the trustee 
took possession of all of the company's property. On May 2, 1904, and again 
on November 2, 1904. default was made in payment of interest . On Novem- 
ber 29, 1904, Zollinger, the trustee under the mortgage, took possession of the 
entire plant in pursuance of the power contained in the mortgage. On No- 
veml>er 30th a petition in Involuntary bankruptcy was filed against the mort- 
gagor, and In due course an adjudication followed. By agreement between" 
Zollinger and the trustee in bankruptcy the latter took possession of all of the 
plant, the rights of the trustee under the mortgage to be transferred to pro- 
ceeds of the sale. A petition was filed by Zollinger asserting the Hen of the 
mortgage, and an answer by the trustee asserting that it was a fraudulent 
preference under section 6343, Ohio Statutes, and voidable under sections 60a 
and 60b of the bankrupt act of 1898 (Act July 1, 1898, c. 541, 30 Stat 502 [U. S; 
Comp. St 1901, p. 34451), as amended in 1903 (Act Feb. 5, 1903, c. 487. § 13, 
32 Stat 799 [U. S. Comp. St Supp. p. 689]). Upon these pleadings and the evi- 
dence the referee and upon a petition to review, the district judge held the 
mortgage valid, both as to the real and personal property, that in existence 
when the mortgage was executed as well as that subsequently acquired. From 
thiJFi decree, the bankrupt trustee has appealed. 

A. B. Thompson, for appellant. 

R. K. Ramsey and E. B. King, for appellee. 

Before LURTON, SEVERENS and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, announced the opinion of the court. 

It was conceded below, and not contradicted here, that the mortgage 
is a good security as a real estate mortgage. Appellant denies that 
it is a valid security so far as it operated as a transfer of .personal 
property in existence and possessed by the mortgagor when the mort- 
gage was made, and that, for stronger reasons, it is invalid in so far 
as it is set up as a security upon personal property acquired subsequent 
to its execution. 

1. As a chattel mortgage of chattels possessed at the date of its ex- 

' ecution, it is said that tiie instrument is invalid, because the mortgagor 

was left in possession with a power of sale. That the instrument was 
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made in good faith to secure an issue of long-time bonds aggregating 
$40,000, bearing coupons payable semiannually, and that the proceeds 
of the bonds went mainly to pay for the property, is not disputed- 
That the transaction was and is free from actual fraud we have no 
doubt. What, then, is the legal effect of possession by the mortgagor 
with the power to sell in the usual course of business ? This must be 
settled by the law of Ohio if there is a 3ettled line of decisions in 
respect of this question. The Ohio rule is clearly stated in the leading 
case of Francisco v. Ryan, 54 Ohio St. 307, 43 N. E. 1045, 56 Am. St. 
Rep. 711, where it is said : 

"A mortgage on a stock of merchandise, though made in good faith to secnre 
a bona fide debt of the mortgagor, when it allows him to retain possession with 
a power of sale in the course of his business, is ineffectual to create a lien 
as against creditors of the mortgagor who assert their rights ag^nst the 
property while it remains under his control ; but it is valid between the par> 
ties, and when the mortgagee takea possession, either with the consent of the 
mortgagor given at the time or under an authority conferred by the mortgage, 
his title becomes complete, and the property, is no longer subject to l^al pro- 
cess Issued against the mortgagor, nor liable for his debts except to the ex- 
tent of any surplus that may remain after the satisfaction of the mortgage 
debt and proper charges for enforcing the same.*' 

This statement of the Ohio case is taken from the syllabus, be- 
cause, under the rule of the Supreme Court of that state, the syllabus 
contains the authoritative statement of the precise point decided. 

No creditor nor any third person had asserted any claim against 
the personal property covered by this mortgage before the trustee 
took actual possession .under his mortgage. This act of taking pos- 
session perfected the lien and made the instrument operative and ef- 
fective against the world, unless the bankrupt trustee has by virtue 
of some positive provision of the bankrupt law a right to avoid a 
mortgage which was good as between the parties and all others who 
had acquired no intervening rights before the mortgagor took pos- 
session. If he has a right to avoid this mortgage under section 60a 
of the bankrupt law, as a preference made within four months of the 
filing of the petition in bankruptcy against the mortgagor, it will be 
because the preference of the mortgage was obtained only when the 
mortgagee took possession and was not a lien as of the date of the 
mortgage. But it cannot for a moment be pretended that Zollinger's 
lien under the mortgage only arose when he took possession. He 
took possession by virtue of his mortgage, and his Ken relates to its 
date. It was not a lien created when he took possession. The lien 
upon the chattels conveyed was always good as between the parties. 
That the property was subject to seizure by the process of creditors, 
or might pass to a subsequent purchaser, may be conceded. The 
only effect of taking possession was to cut off the possibility of rights 
accruing to third persons. The status of Zollinger was identical with 
that of a mortgagee under an unrecorded chattel mortgage. Until 
recorded the mortgaged property is subject to seizure by third persons. 
The lien of such an unrecorded mortgage relates to the date of the in^ 
strument, and is not a preference within the meaning, of 60a of the 
bankrupt act, if that date is more than four months antecedent to the 
filing of a petition in bankruptcy against the mortgagor. Rogers v. 
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Page et al., 140 Fed. 596, 72 C. C. A. 164; Humphrey v. Tatman, 198 
U. S. 91, 26 Sup. Ct 567, 49 L. Ed. 956. The effect of the amend- 
ment of February 6, 1903, upon such unrecorded instruments we need 
not here consider. 

2. What was the legal effect of the mortgage clause covering after- 
acquired property? ^A mortgage upon after-acquired property is per- 
fectly effectual in equity and fastens upon such property so soon as 
acquired. Pennock et al. v. Coe, 23 How. 117, 16 L. Ed. 436; Dun- 
ham V. Cincinnati, etc., Ry. Co., 1 Wall. 254-266, 17 L. Ed. 584; 
Central Trust Co. v. Kneeland, 138 U. S. 414, 11 Sup. Ct. 357, 34 L. 
Ed. 1014; Bear Lake, etc.. Irrigation Co. v. Garland, 164 U. S. 1-13, 
17 Sup. Ct. 7, 41 L. Ed. 327; Harris v. Youngstown Bridge Co. et al., 
90 Fed. 322-328, 33 C. C. A. 69 ; Contracting Co., etc., v. Continental 
Trust Co., 108 Fed. 1, 47 C. C. A. 143. In Bear Lake Irrigation Co. 
V. Garland, cited above, it was said : 

"Such a mortgage, as against the mortgagor and subsequent incombraDcers, 
attaches itself to the after-acquired property as fast as it comes Into exist- 
ence, or as fast as the canal or railroad is built, and the lien of the mortgagee 
Is held to be superior to that of the contractor." 

Regarded in equity as an executory agreement to give a lien when 
the property comes into existence or is acquired and therefore en- 
forced as an equitable lien, according to some of the cases, some- 
thing more is necessary to make such a clause valid as a lien in 
courts of law. 

"This difference," it is said by the Supreme Court of Ohio, in 
Francisco v. Ryan, 64 Ohio State, 307, 315,316, 43 N. E. 1045, 1048, 
56 Am. St. Rep. 711, "has arisen chiefly from the nature of the juris- 
diction exercised by the courts. Those of equitable cognizance ap- 
plying the maxim that equity regards as done that which ought to be 
done hold that under such a mortgage a lien attaches to the property 
as soon as it comes to the mortgagor's ownership. While at law it has 
been held that it creates no present lien, nor one as the property is 
acquired, but as between the parties it operates only as a contract for a 
lien, which may be made effectual for the benefit of the mortgagee 
by possession lawfully obtained of the property, not only as against 
the mortgagor himself, but also as against any subsequent legal process 
issued against him or disposition attempted to be made by him. 
Whether, or in what instance, in actions under a Civil Code like ours, 
by which the two systems of remedial justice are blended and ad- 
ministered in the same courts, and often in the same proceeding, 
the equitable rule should be applied, is a question upon which the 
courts are not agreed, and one whose decision is not necessary in this 
case." This reserved question as to whether in the Ohio courts the 
equitable rule in respect to the effect of an after-acquired property 
clause might not be enforced as between the parties or the mortgagee 
and third persons having notice, has not been since decided, and is of 
importance to the determination of the case in hand. Zollinger took 
actual possession of the after-acquired property involved here be- 
fore the rights of any third person had intervened, and, under the 
Ohio doctrine as enforced in Francisco v. Ryan, this possession had 
"the same effect of protecting it in his hands from the claims of the 
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mortgagor's creditors as has possession taken of the property owned 
by the mortgagor at the time of the execution of the mortgage." 

But the contention of counsel for appellant is that it was this act 
of "taking possession which created the lien and as this took place on 
the eve of bankruptcy and at a time when Zollinger knew the National 
Valve Company was insolvent and could not continue its business." 
It was therefore a preference obtained or granted within four months 
preceding the bankruptcy of that company. The whole case must 
turn here ; for, if the preference claimed by Zollinger is not to be at- 
tributed to the mortgage as of its date rather than as of the date of 
this act of taking possession, the decree of the court below must be 
reversed in so far as Zollinger was permitted to enforce a lien against 
such after-acquired property. But we cannot assent to the premise of 
the argument. The lien of Zollinger against the after-acquired prop- 
erty did not arise when he took possession. As to third persons at law 
it was inchoate. The possession then taken only perfected this in-' 
cipient lien as against third persons who had not theretofore acquired 
rights. The question as to whether the lien thus perfected relates 
to the date of the instrument of mortgage, or to the date when pos- 
session was taken, is, in principle, identical with the lien of a mort- 
gage of chattels providing that the mortgagor shall remain in pos- 
session with a power of sale, or the lien secured by an unrecorded 
transfer of property. In both the latter instances the mortgage is a 
perfectly valid security as between the parties, amd voidable only^by 
certain third persons who may acquire rights, in one case before the 
mortgagee takes possession and in the other before the mortgage goes 
to record. Neither is there anything in the Ohio decisions that will 
justify any distinction in principle and prevent the lien from relating 
to the date of the mortgage which included the contract for the lien. 
It is true that in Ohio, as in some other jurisdictions, the lien upon 
after-acquired property is not regarded as valid at law until perfected 
or completed by possession. Chapman v. Weimer, 4 Ohio St. 481; 
Francisco v. Ryan, 54 Ohio St. 307, 43 N. E. 1045, 56 Am. St. Rep. 
711. In. Francisco v. Ryan, the Ohio Court, referring to Chapman v. 
Weimer, said : 

"The principle upon which that case rests is, that the mortgage constitutes 
a valid and binding contract between the parties, and being so it must be given 
effect according to the intention of the parties. ♦ • ♦ " 

Continuing, the court said of such a mortgage : 

It "is a completed contract already obligatory upon the parties, and which 
continues to be so imtil it is fully executed, so that in taking possession of 
the acquired property In pursuance of its provisions, the mortgagee exercises 
a right belonging to him under the mortgage." 

The court quotes with approval from Chase v. Denny, 130 Mass. 
568, where it is said : 

"If the after-acquired property is taken by the mortgagee into his posses- 
sion before the Intervention of any rights of third persons, he holds it under a 
valid lien, by the operation of the provisions of the mortgage In regard to it" 

Whether the lien of an unrecorded mortgage or a mortgage of 
chattels where the mortgagor is left in possession with a power of sale 
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shall relate to the date of the instrument or to the date when the lien 
is completed or perfected as against third persons who have acquired 
no intervening rights before the recording of the instrument or taking 
possession of the mortgaged chattels is ordinarily of no importance. 
All persons are cut off by the recording of the instrument or the takinjg^ 
of possession who have not theretofore acquired some right. This is 
also true as to the relation of the lien of an after-acquired property 
clause upon such after-acquired property. It is only when sonie in- 
solvency statute, or some bankrupt law, avoiding preferences obtained 
within a given time before a general assignment or the filing of a 
petition in btokruptcy is involved, that the date of a preference under 
such an instrument becomes important. In neither Chapman v. Wei- 
mer nor Francisco v. Ryan, both cited above, was the date of the lien 
upon the after-acquired property of any importance. Neither was any 
such question involved in Re Shirley, 112 Fed. 301, 60 C. C. A. 262, 
or in Re First National Bank of Canton, 136 Fed. 66, 67 C. C. A. 636, 
and any reference in those cases to the effect of registration as that of a 
new mortgage was figurative, and not intended to intimate that the lien 
was only of the date of registration. That the lien of an unrecorded 
mortgage is not of the date of recording, but is as of the date of the con- 
tract for the lien, is well settled. Humphrey v. Tatman, 198 U. S. 
91, 26 Sup. Ct 667, 49 L. Ed. 956 ; Rogers v. Page et al., 140 Fed. 
696, 72 C C. A. 164. In case of a mortgage upon property to be ac- 
quired, as well as in the other instances above referred to, the lien is 
^e lien contracted for by the instrument of mortgage, and there is just 
as much room for holding that the lien relates to the date of the con- 
tract for the lien in the one instance as in the other. There is nothing 
in Francisco v. Ryan which is antagonistic to this relation of the lien. 
Upon the contrary, the reasoning of the Ohio court is plainly in line 
with that of the Vermont court in Peabody v. Landen, 61 Vt. 318, 17 
Atl. 781, 16 Am. St Rep. 903, and Thompson v. Fairbanks, 76 Vt. 361, 
369, 66 Atl. 11, 101 Am. St Rep. 809, where it became necessary to 
decide the date of the lien, because in one case an insolvency statute 
which avoided preferences obtained within a short time before a gen- 
eral assignment was involved, and the other the effect of section 60a 
of the bankrupt act of 1898 avoiding preferences obtained within four 
months of bankruptcy. 

We have referred to this agreement in principle between the case 
of Francisco v. Ryan and the Vermont cases cited above, because 
Thompson v. Fairbanks was affirmed by the Supreme Court of the 
United States, in 196 U. S. 616, 26 Sup. Ct 306, 49 L. Ed. 677, in so 
far as the Vermont court held that the taking possession to complete 
the mortgagee's lien within four months of the mortgagor's bank- 
ruptcy was not a conveyance or transfer under the bankrupt act. The 
Vermont law and the Ohio law are in accord as to the validity of a 
mortgage upon after-acquired property, when the morteagee takes 
possession before the rights of third persons intervene. Thompson v. 
Fairbanks is a distinct authority for the second proposition, namely, 
that possession taken under a mortgage is not a preference, although 
tfie mor^agee may have known that tfie mortgagor was insolvent and 
contempUted bankruptcy. This is the authority upon which this case 
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was decided below, and Js conceded to be conclusive unless there is 
some radical difference between the law of Vermont and Ohio in 
respect to the validity of a mortgage of after-acquired property. 

In Thompson v. Fairbanks, 196 U. S. 516, 625, 25 Sup. Ct 306, 
309, 49 L. Ed. 577, it is said: 

"Although this after-acquired property was suhject to the lien of an attach- 
ing or an execution creditor, if perfected before the mortgagee took possession 
under his mortgage, yet, if there was no such creditor, tlie enforcement of the 
lien by talcing possession would be legal, even if within the four months pro- 
vided in the act. There is a distinction between the bald creation of a lien 
within the four months, and the enforcement of one provided for in a mort- 
gage executed years before the passage of the act, by virtue of which mortgage 
and because of the condition broken the title to the property becomes vested 
In the mor^agee, and the subsequent taking possession becomes valid, except 
as above stated. A trustee in bankruptcy does not in such circumstances oc- 
cupy the same position as a creditor levying under an execution, or by at- 
tachment, and his rights, in this exceptional case, and for the reasons just in- 
dicated, are somewhat different from what they are generally stated. Mueller 
V. Nugent, 184 U. S. 1, 22 Sup. Ct 269, 46 li. Ed. 405." 

But it is next argued that Thompson v. Fairbanks was decided be- 
fore the amendment of February 6, 1903, of section 60a of the bank- 
rupt law, and that this amendment has the effect of destroying the 
force of that case as an authority. But the amendment bears only up- 
on the matter of liens claimed under unrecorded transfers required by 
the law of the state where made to be recorded, and makes all pref- 
erences under transfers relate, not to the date of the transfer, as was 
the law before, but to the date of the recording: thereof. This matter 
we fully considered in Loeser, Trustee of Cassie L. Chadwick, v. Sav- 
ings Deposit BarJc & Trust Company (decided at this session) 148 
Fed. 976. . There is no question here of a lien upon this after-acquired 
property under an unrecorded mortgage. Zollinger's mortgage, under 
which he asserts his lien, was duly recorded and expressly provided 
for the lien asserted below. As that mortgage had been made and 
recorded more than 12 months before the filing of this petition in 
bankruptcy against the mortgagor, and as the lien thereby contracted 
for relates to the date of the mortgage, it is plain that the amendment 
of section 60a has no effect upon any question here involved. 

Decree enforcing lien of Zollinger's mortgage affirmed. 



NEELT V. WILLIAMS et aL 

(Circuit Court of Appeals, Eighth Circuit October 16, 1006.) 

No. 2,355. 

!• Vendor and Purchaser— Payment or PtmoHASE Monet— Deduchon tob 
Breach of Covenant. 

The rule that, where land subject to an Incumbrance Is sold In parcels 
successively to different purchasers, the parcels are chargeable in the 
Inverse order of alienation, is applicable In a case where the owner of 
separate tracts of land devised them together, charged with the pay- 
ment of annuities, and the devisee sold and conveyed them successively by 
warranty deeds to different purchasers, and the last grantee who has ex- 
pended money to obtain a release of the annuities cannot enforce contrlbu* 
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tlon from the prior purcbaflerB, but is enticed under his covenant of war- 
ranty to dedlact the entire amount so necessarily expended from a de- 
ferred payment of purchase money due the grantor. 
1 Saujs—Tendeb Subject to Gonditioiv. 

A note given for the purchase price of land conveyed with covenants of 
warranty and against incumbrances, where there are existing incumb- 
rances, is due at maturity only on condition tliat such incumbrances are 
removed, and a tender of payment subject to such condition is good and 
stops the runnhig of interest 

[Ed. Note.— For cases in point, see Cent Dig. vol. 48, Vendor and Pur- 
chaser, §§ 344, 845.] 

Hook, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

William Baird and £. S. Durment, for appellant. 

J. H. Broady, Sr. (J. H. Broady, Jr., on the brief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge. This was a bill in equity instituted by 
Joseph A. Williams and his wife, Annie Williams, to enjoin the pros- 
ecution of an action at law brought by the defendant and appellant, 
Richard M. Neely, to enforce the payment of a promissory note made 
by the former and held by the latter for $3,500. The note was given 
by complainants as part payment for a quarter section of land purchas- 
ed by Mr. Williams from Annie H. Neely, joint residuary legatee with 
one Ridiard S. Malony, Jr., under the will of their father Richard S. 
Malony, Sr. The grantor made a warranty deed to complainant 
Joseph A. Williams covenanting that the premises were free from in- 
cumbrances. That covenant was broken as soon as made because the 
land was subject to the lien of two annuities created by the devisor in 
his last will, one in favor of Hannah Blake for $200 and the other in 
favor of Sarah Foss for |100. After suit was instituted against com- 
plainants to recover the balance of the purchase money represented by 
the note of $3,500 they brought their bill in equity to enjoin the suit 
until the present worth of the annuities should be ascertained and pro- 
1 vision made for their satisfaction. On a former appeal the equities 

I of the case were considered and settled by this court. See Williams v. 

I Neely, 134 Fed. 1, 67 C. C. A. 171, 69 L. R. A. 232, to which reference 

is made for a more full statement of many incidental facts not neces- 
sary now to be specified. The conclusions then reached became the 
law of this case and must now be recognized as controlling. Guaranty 
Co. of North America v. Phenix Ins. Co., 59 C. C. A. 376, 124 Fed. 
170, 174. They may be briefly summarized as follows: First, that 
the remedy in equity as invoked by complainants was available to them ; 
second, that Richard M. Neely, the defendant and appellant, who was 
payee of the note and who took it by some arrangement satisfactory to 
himself and Annie H. Neely, his mother, the grantor in the deed, took 
it subject to any defenses which could have been urged against it in 
the hands of the grantor — in other words, that Richard, for the pur- 
poses of this case, stood in the shoes of his mother — third, that a gran- 
tee in a deed containing a covenant against incumbrances who has not 
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paid the purchase price in full has a choice of two remedies for breach 
of the warranty, either to pay the balance due and sue the ^antor on 
the covenant against incumbrances or reduce the grantor's recovery for 
the balance due by the amount of the diminution of the value of the 
title occasioned by existing incumbrances ; fourth, that in a suit by the 
grantor on a promissory note given for unpaid purchase price of the 
land which he has covenanted to be free from incumbrances the gran- 
tee may plead a defect of title as a failure of consideration of the note 
in whole or in part. 

After reaching and announcing the fcjregoing conclusions, and as 
the result of an intimation made at the argument, to the effect that 
complainants had paid and secured releases of the liens upon their 
land, this court by Sanborn, Circuit Judge, speaking for it, said : 

''In case it shall appear, as counsel have Intimated, that since the final 
hearing below the complainants have paid and secured releases of these liens, 
the court should reduce the amount of the recovery In the action at law upon 
the note by the amount not exceeding the value of the annuities at the time 
such payments were made which the complainants have necessarily expended 
in paying the liens of the annuities upon their lands andi in defending their 
title against them." 

The decree of the lower court was then reversed, with instructions 
to proceed in conformity with the opinion. 

In the light of the law of the case thus declared, the only remain- 
ing question for our consideration as conceded by counsel for defend- 
ant relates to the amount of credit to which complainants are entitled 
on their note. This question must be answered by ascertaining how 
much they necessarily paid to secure a release of their land from the 
lien of the annuities. There is no substantial doubt that complainants 
necessarily paid $3,500 for that purpose. An allegation to that effect 
is made in the supplemental bill filed by complainants after the case 
was remanded to the court below, to which (Jefendant filed a plea and 
answer. The plea does not relate to that allegation, and the answer by 
not denying admits it to be true. Moreover, the proof satisfactorily 
establishes its truth. We might, therefore, by giving a literal construc- 
tion to the law of the case as laid down in the former appeal and to 
the pleadings and undisputed proof now before us, properly affirm the 
decree below without any further consideration, but some other ques- 
tions have been ably discussed by counsel to which we feel constrained 
to give attention. These questions arise out of the following facts: 
The lien of the annuities in question attached alike to two other quarter 
sections of land besides the quarter section purchased by Williams 
from Annie H. Neely. The father of Mrs. Neely died seised of these 
three quarter sections, and by his will devised them to Annie H. Neely 
and Richard S. Malony, Jr., creating a charge upon all of them for the 
payment of the annuities in question. Shortly after his death the dev- 
isee, Mrs. Neely, either jointly with Richard S. Malony, Jr., or alone 
after she had acquired his interest, conveyed the three quarter sections 
in the following order as to time : First, one to Stanley B. Wilson ; 
second, one to Wenzel Herdlichtka ; and, third and last, one to Joseph 
A. Williams, complainant in this case, executing to each a warranty 
deed covenanting, amongst other things, against all incumbrances. 
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The consideration for each of the conveyances was $6,000. Wilson 
and Herdlichtka each paid that sum in cash on the delivery of their 
deeds to them, respectively. Williams paid $2,500 in cash and he and 
his wife gave their note for $3,500, maturing five years after date, and 
secured the payment thereof by .mortgage upon the quarter section 
purchased, for the balance of the purchase price. The lien of the an- 
nuities attaching as ^between the annuitants and the successive pur- 
chasers to the three quarter sections alike, it was impossible for Wil- 
liams to release his own without necessarily releasing the land of Wil- 
son and Herdlichtka from the same lien. 

The contention is that, because the three quarter sections sold, respec- 
tively, to Wilson, Herdlichtka, and Williams were of equal value and 
equally chargeable with the incumbrance created by the annuities, the 
complainants were entitled to credit for only one-third of the amount 
paid in satisfying the annuities, and that the learned trial court should 
not have charged defendant with that portion of the money paid by com- 
plainants which was properly chargeable against the quarter sections 
of Wilson and Herdlichtka. And the further contention is that on the 
payment by Williams of the annuities he had a right of contribution 
from Wilson and Herdlichtka each in the sum of one-third of what he 
had necessarily paid, on the ground that he had paid oflf and satisfied 
a joint obligation imposed upon the three alike, and that, if he did not 
recover from them, it was his own fault, the consequences of which not 
being chargeable against Neely. 

There are two satisfactory reasons why neither of these contentions 
are sound : 

First. Williams, being the last in point of time to take a conveyance 
from Mrs. Neely, took title so far as the prior successive purchasers 
were concerned charged with the payment of the entire debt secured by 
the lien. The question as to the liability of mortgaged property ac- 
quired by successive purchasers of different parcels for the payment 
of the mortgage debt as between themselves has been the subject of 
much discussion and of somewhat divergent views. Some of the 
leading cases holding to liability in the inverse order of alienation are 
Clowes V. Dickenson, 5 Johns. Ch. (N. Y.) 235; State v. Titus et al., 
17 Wis. 241 ; Root v. Collins, 34 Vt. 173 ; Deavitt v. Judevine Co., 60 
Vt 695, 17 Atl. 410; Crosby v. Farmers' Bank, 107 Mo. 436, 17 S. W. 
1004; Sager v. Tupper, 35 Mich. 134 > Cushing v. Ayer, 25 Me. 383; 
Aiken v. Milwaukee & St. Paul Railway Co., 37 Wis. 469 ; Mahagan 
V. Mead, 63 N. H. 570, 3 Atl. 919 ; Mount v. Potts, 23 N. J. Eq. 188 ; 
Brown v. Simons, 44 N. H. 475 ; Hills' Administrator v. McCarter, 27 
N. J. Eq. 41. In an exhaustive note to the leading case of Aldrich v. 
Cooper, Wliite & T. Lead. Cas. Eq. vol. 2, pt. 1, pp. 228, 293, it is 
said, citing many authorities in support : 

"It is well settled In conformity with these decisiong that, where land which 
is snhject to the lien of a mortgage or other permanent incumbrance is eold in 
parcels successively to different persons the buyers are prima facie chargeable 
In the inverse order of alienation. Such is the established rale in New York 
and Pennsylvania, and it prevails throughout the greater part of the United 
States." 
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Jones in his work on Mortgages (5th Ed. vol. 2, § 1620) admirably 
states the reason of the rule as follows : 

"This rule rests upon the reason that, where the mortgagor sells a part of 
the mortgaged premises without reference to the incumbrance, it is right be- 
tween him and the purchaser that the part still held by the mortgagor shall 
first be applied to the payment of the debt; and this part is regarded as equi- 
tably charged with the payment of the debt Therefore, when he afterwards 
sells another portion of that remaining in his possession, the second purchaser 
simply steps into the shoes of the mortgagor as regards this land, and takes 
it charged with the payment of the mortgage debt as between him and the 
purchaser of the first lot ; but still, as between the second purchaser and the 
mortgagor, it is equitable that the land still held by the latter should pay the 
incumbrance. In this manner the equities apply to successive purchasers. 

In section 1621 the author says: 

"These equitable considerations have led to the adoption of the rule that the 
mortgagee in such case shall sell the mortgaged land in the inverse order of 
its alienation by the mortgagor ; and it will be seen by the cases cited that 
this rule has been generally adopted." 

The opposite view, favoring the discharge of an existing lien by 
the several successive purchasers of parcels of the land subject to the 
lien pro rata, finds support in Story's Eq. Juris. § 1233; Barney v. 
Myers, 28 Iowa, 472; HufF v. Farwell, 67 Iowa, 298, 25 N. W. 262; 
Green v. Ramage, 18 Ohio, 428, 61 Am. Dec. 458 ; Burk v. Chrisman, 
3 B. Mon. (Ky.) 50; Hall v» Morgan, 79 Mo. 47, and in some other 
cases. 

In this conflict of authorities the case of Savings Bank v. Creswell, 
100 U. S. 630, 25 L. Ed. 713, came before the Supreme Court of the 
United States, where the rule of liability in the inverse order of aliena- 
tion seems to be finally and authoritatively adopted. In that case Mr. 
Justice Miller, speaking for the court, after reviewing the English and 
American authorities and considering the conflicting views of Chan- 
cellor Kent in Clowes v. Dickenson, supra, and Mr. Justice Story in 
his work on Equity Jurisprudence, supra, quotes with approval the 
argument of Chancellor Kent as follows : 

"If there be several purchasers in succession, at different times, I apprehend 
in that case, also, there is no equality and no contribution as between these 
purchasers. Thus, for instance, if there be a judgment against a person own- 
ing at the time three acres of land, and he sells one acre to A., the two re- 
maining acres are first chargeable in equity with the payment of the judgment 
debt, as we have already seen, whether the land be in the hands of the debtor 
himself or his heirs. If he sells another acre to B., the remaining acre Is then 
chargeable in the first instance with the debt as against B., as well as against 
A., and, if it should prove insufficient, then the acre sold fo B. ought to supply 
the deficiency in preference to the acre sold to A., because, when B. purchased, 
he took his land chargeable with the debt in the hands of the d^tor, in pref- 
erence to the land already sold to A. In this respect we may say of him, as 
it is said of the heir, he sits in the seat of his grantor, and must take it with 
all its equitable burdens." 

Mr. Justice Miller then concludes as follows: 

'*The doctrine and the reason upon which it is founded cannot be hotter 
stated than in this extract from the opinion. « * • We are of opinion that 
the preponderance of authority as shown by judicial decisions, as well as the 
weight of sound argument, Is in favor of the rule laid down by Chancellor 
Kent" 
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A distinction is found in some of the authorities exanuned on this 
subject between cases where personal responsibility for the discharge 
of the lien is devolved upon the owner and cases where the charge, 
like a rent charge growing out of the land itself, is alone involved. It 
is claimed that the doctrine subjecting the parcel last conveyed to the 
payment of the entire lien is applicable only to cases where the debt 
was the individual obligation of the owner of the land. 

Learned counsel for defendants quote from Tiffany on the Modem 
Law of Real Property (volume 2, p. 1223), as follows: 

"Since this doctrine of liability in the inverse order of alienation arises 
from the obligation of the common grantor, as against the various grantees, 
to pay off the mortgage, it does not arise when no such obligation exists.*' 

Even if that distinction is sound, which we do not deem necessary 
to discuss, it is unimportant in this case because the common grantor 
of the three separate parcels in question as between herself and the 
successive purchasers had, by her warranty deed, assumed the obliga- 
tion of protecting them against the lien of the annuities. We see no 
reason why the principle of liability in the inverse order of alienation 
applicable as between mortgagor and subsequent successive purchaser? 
should not be applicable to a case like this where a lien is created by 
the will of the ancestor of the grantor, which, so far as successive pur- 
chasers of the land subject to the lien are concerned, the grantor was 
bound to discharge. 

Second. The manifest equity of the situation relieved the lands of 
Wilson and Herdlichtka from any liability for the discharge of the 
lien of the annuities. Primarily the duty of securing that discharge 
rested on the grantor under her covenant against incumbrances. She 
had received Ae full purchase price of $6,000 from each of the other 
two purchasers, Wilson and Herdlichtka, and had received only $2,500 
of that price from Williams. He still owed her or her son, the com- 
plainant, who stood in her shoes, the sum of $3,500 on account of the 
purchase price of his land, and had necessarily expended that sum 
in relieving it from the lien of the annuities. The appropriation of 
that unpaid purchase money to the discharge of the incumbrance on 
the land purchased by the three successive purchasers is, in our opinion, 
a most obvious and equitable disposition of it. Williams, by paying 
it to release the incumbrance, with his original cash payment of $2,500, 
paid the exact sum of $6,000 for his land which he agreed to pay, and 
which Wilson and Herdlichtka agreed to pay and had paid for an un- 
incumbered title to their lands. If Wilson or Herdlichtka should be 
required to pay any portion of the money needed to pay off the an- 
nuities, they would pay correspondingly more than $6,000 which they 
agreed to pay for a good title, and, if Williams should get any aid from 
them in paying off the annuities, he would pay less than he agreed to 
pay for his land. After allowing the $3,500 paid by Williams to be 
employed in reduction of the sum due on the note, Mrs. Neely has only 
performed her contract to give all an unincumbered title. The trans- 
action amounts merely to deducting from the purchase price the value 
of the defect in. the title warranted, and in this way the rights of all are 
recognized and respected and the original contracts performed accord- 
ing to their tenor and effect. Every equitable consideration requires 
149 F.— 6 
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that this unpaid portiwi of the purchase price should be controlled 
and disposed of so as, if possible, consistently with the rights of all 
others to protect the lands of Wilson and Herdlichtka from liability 
by reason of the incumbrance. Wynn v. Carter, 20 Wis. 107, 111. 

It follows from what has been said that, as between Williams and 
Wilson and Herdlichtka, there was no liability on the part of the latter 
to contribute to the fund required to remove the lien of the annuities, 
and that the former had no right of contribution against the latter for 
what he did pay for that purpose. As a necessary consequence the sup- 
posed existence of that right does not affect Williams' right, as deter- 
mined by the former appeal, to diminish the amount of liability on the 
note by the full amount paid to secure a release of the annuity, and as a 
further necessary consequence any pretended release of that right by 
Williams did not deprive defendant of any possible recourse against 
Wilson or Herdlichtka or otherwise injuriously affect him. 

It is insisted by defendant that he is entitled to recover on his note 
the difference between its face, with interest added, and the amount 
paid by Williams to secure the release of the annuities. In other 
.words, that he ought to be allowed interest on the Williams note from 
its maturity to the present time. The note by its terms was payable 
at the First National Bank of Humbolt, Neb. The evidence shows and 
the trial court found that complainants upon the maturity of the note 
deposited the amount due thereon at the bank, with directions to pay 
the note upon its presentment and upon a proper release of his land 
from the lien of the annuities, and that it has remained there for de- 
fendant's acceptance on the condition imposed. The contention is 
that the tender, being conditional, was ineffective to stop the running 
of interest. This is not so. The grantor had failed to convey to 
Williams the title agreed to be conveyed for the consideration agreed 
to be taken. It was held on the former appeal that this constituted a 
failure of consideration for the note, that the covenant in the deed and 
the promise in the note were mutual and dependent, and that the per- 
formance of one was the consideration and condition of the promise of 
the other. This doctrine necessarily leads to the conclusion that the 
note was not enforceable as long as the title remained defective. The 
note was due and payable from Williams only upon a discharge of the 
lien of the annuities by Neely. 

A tender in payment of an unconditional demand must, of course, 
be unconditional. That is elementary. But the note involved in this 
case being due conditionally, the tender could be made on like condi- 
tion, and when so made was good and effective to prevent the running 
of interest. Comstock v. Lager, 78 Mo. App. 390; Clark v. Weis. 
87 III. 438, 29 Am. Rep. 60 ; Wheelock v. Tanner, 39 N. Y. 481 ; Cass 
v. Higenbotam, 100 N. Y. 248, 3 N. E. 189 ; Frenzer v. Dufrene, 58 
Neb. 433, 78 N. W. 719 ; Johnson v. Cranage, 45 Mich. 14, 7 N. W. 
188 ; Kennedy v. Moore, 91 Iowa, 39, 58 N. W. 1066. 

These conclusions, without a consideration of several other questions 
presented in argument and brief, being in harmony with the conclusion 
reached by the Circuit Court, necessarily lead to an affirmance of its 
decree. It is accordingly so ordered. 

HOOK, Circuit Judge, dissents. 
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WILHITB V. SKELTON et al* 

(Circuit CJourt of Appeals, Eighth Circuit. November 19, 1900.) 

No. 2,24a 

!• Abatement and Revival— Revival or Action— Pbactice Governed by 
Law of Tebbitobt ob State of ihe Coubt Whebe Suit is Pending. 

The power and practice of a court of a territory or state in the revival 
of a suit upon the death of a party is governed by the statutes of the 
territory or state under which the court In which the action la pending 
at the time of the death exercises its jurisdiction. 

[Ed." Note. — Conformity of practice in common-law actions to that of 
state court, see O'Connell v. Reed, 5 C. C. A. 594; Nederland Life Ins. 
Co. V. Hall, 27 C. C. A. 392.] 

2. Same— In Indian Territoby Where one of Sevebal Plaintiffs or De- 

fendants Dies Pending Sfit no Revivor or Substitution is Necessary. 

Under the statutes In the Indian Territory where one of several plain- 
tiffs or defendants dies, and the right of action survives to or against the 
remaining parties, the court may suggest the death upon its record and 
proceed to judgment without substituting the heirs or personal representa- 
tives for the deceased. Ann. St Ind. T. 1899, § 3439. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 1, Abatement and Re- 
vival, §§ 322, 418.] 

3. Same— Personal Representative may be Substituted if Part of Right 

OF Action Survives Against Him. 

Wliere any part of a right of action survives against a personal repre- 
sentative of a deceased party to a pending suit, he may be substituted for 
the deceased, and the suit may proceed against him imder section 3448, 
Ann. St Ind. T- 1899. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 1, Abatement and Re- 
vival, § 403.] 

4. Appeal and ]Srror— Death of Party- Failube to Mare Substitution 

Immaterial in Certain Casks. 

Where one of two defendants dies after submission of a case to an ap- 
pellate court, which subsequently affirms a decree in faVor of the deceased 
below, its failure to make such substitution Is not a substantial error or 
defec-t, and It may be disregarded and corrected in a higher court on an 
appeal from the Judgment of affirmance. 

5. Same— Facts— Conclusion. 

In a suit by a single complainant against two defendants for specific 
performance of a contract to convey an interest In land and to recover 
a share of the profits thereof, a decree of dismissal had been rendered 
in one of the trial courts of the Indian Territory and the suit was pend- 
ing in and had been submitted to the Court of Appeals of that territory 
when one of the defendants died. Neither the appellant nor the court 
was aware of the death when the court affirmed the decree and it did not 
sit again until after the time for an appeal to this court had expired. 
Held: (1) The failure of the appellate court of the Indian Territory to 
state the death of the deceased upon Its record and to substitute his 
personal representative or heirs for him did not affect the substantial 
rights of the parties, and it may be lawfully disregarded and corrected in 
this court. (2) As a part of the right of action survived against the ad- 
ministrator of the deceased's estate, the representative might have been 
substituted for the deceased by that court and he may be by thl^ court. 
(3) As the suit survived against the surviving defendant the court could 
have proceeded to an affirmance without substituting either the personal 
representative or the heirs of the deceased. 

[Ed. Nofe. — ^For cases in point, see Cent Dig. vol. 1, Appeal and Error, 
« 1840, 1850, 18(^.] 
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8. Fbauds, Statute of— Pleadinq of Ck)NTBACT is of Wbitisr Ck)initAcr 
Wkebb Writing Necessakt. 

Where a writing is IndispeDsable to a valid contract, the plea of an 
agreement which does not affirmatively disclose the fact that the con- 
tract was made by parol is a plea of a written contract 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 23, Frauds, Statute 
of, §§ 353, 354.] 

i, AppEAii— Admission OoNTBADionNa Pleadinq Unavailing in Afpeixatb 

Court Unless in Recobd. 

An alleged admission of counsel la the trial court which contradicts their 

• pleading is unavailing in an appellate court unless spread upon the record 

of the trial court and embodied in the transcript or evidenced by written 

stipulation. 

[Ert. Note. — ^For cases in point, see Cent Dig. vol. 3, Appeal and Brror» 
§2288.1 

8. Speoific Pebforhance— Contract to Convet Lani>— Action at Law fob 

Bbeach Not Adequate Remedy. 

An action at law for the breach of a contract to convey real property 
Is not an adequate remedy, and the existence of the right to it does nof 
forbid the maintenance of a suit for specific performance of the agreement 

[Fxi. Note. — For cases in point, see Cent Dig. vol. 44, Specific Perform* 
ance, § G.] 

9. Equity— Jubisdiction of Pebson Gives Poweb to Affect Pbopebtt Be- 

yond Teebitobial Jubisdiotion. 

• The jurisdiction of the person of a paifty gives a court of eqully pl^iary 
power in cases of contract, fraud, or trust to compel him? to act in rela- 
tion to property in his control beyond its territorial Jarisdiction. 
(Syllabus by the Court) 

Appeal from the United States Court of Appeals in the Indian Ter- 
ritory. 

For opinion below, see 82 S. W. 932. 

W. A. Chase, W. H. Komegay, and G. B. Denison, for appellant 
S. S. Kirkpatrick and Byron Kirkpatrick, for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. - Ola Wilhite brought a suit in equity 
in the year 1903 against L. A. Skelton and Richard Moore, in one of 
the trial courts of the Indian Territory, to recover one-fifth of the 
profits which the defendants had derived from a certain lease, which 
was to expire in April, 1906, of 1,100 acres of land, for tfie purpose of 
mining oil and gas, and to recover, one-fifth of the leasehold estate. 
The trial court sustained the defendants* general demurrer to the com- 
plainant's amended bill, dismissed the suit, and rendered a judgment 
in favor of the defendants for costs. The complainant on February 18, 
1904, appealed to the Court of Appeals of the Indian Territory. On 
June 17, 1904, the case was argued and submitted to that court with 
leave to the defendants to file their brief within 30 days. Between 
June 17, 1904, and October 19, 1904, when the decree of the lower court 
was affirmed, Moore died, and R. L. Beattie was appointed adminis- 
trator of his estate; but neither the court nor the complainant was 
aware of the death or the appointment until after the judgment of af- 
firmance had been rendered, and the court did not sit again until after 
the time for an appeal to this court had expired, so that there was no 
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opportunity for the complainant to revive the suit or to substitute the 
administrator or the heirs for the deceased in that court. On April* 8, 
1905, he appealed to this court, and on May 22d in that year he sug- 
gested to this court the death of Moore, and filed a petition for a re- 
vivor of the suit against R. L. Beattie, the administrator of Moore's es- 
tate. On May 14, 1906, in analogy to the proceedings prescribed by 
rule 19 of this court for cases in which the adverse party is dead and 
has no proper representative within the jurisdiction of the court which 
rendered the judgment when the defeated party desires to challenge 
it by appeal or writ of error, an order was made that, unless. tlie ad- 
ministrator should make himself a party to this suit or should show 
cause why such action should not be taken by the first Monday in Octo- 
ber, A. D. 1906, the appellant should be entitled to open the record and 
upon consideration of the briefs on file have the decree reversed if er- 
roneous. On the same day a citation was issued by this court to the 
administrator, whereby he was admonished to show cause on or before 
the first Monday of October, A. D. 1906, why this suit should not be 
revived as to Moore and why the decree should not be corrected. The 
order to show cause and the citation were properly served upon him, 
and he objects to a revivor of the suit against him on the ground that 
the action is for the recovery of real property only, and that the heirs of 
Moore are the only parties in interest in this action and his only proper 
representatives herein under section 3449 of the Annotated Statutes of 
the Indian Territory, 1899, which provides that: 

"Upon the death of a defendant, in an action for the recovery of real prop- 
erty only, or which concerns only his rights or clalma to such property, the 
action may be reryived against his heirs or devisees, or both, and an order 
therefor may be forthwith made in the manner directed in the preceding sec- 
tiona,** 

There are, however, several reasons why this objection is not fatal to 
the appeal or to a decision of the merits of the case in hand. 

In the first place, the case was pending in the territorial court, and 
not in a court of the United States created under article 3 of the Con- 
stitution when Moore died, and the effect of the death upon the suit is 
to be determined by the statutes of that territory, and not by the acts of 
Congress. A section of one of these statutes reads : 

"When there are several plaintiffs or defendants in an action, and one of 
them dies, or his powers as a personal representative cease, if the right of ac- 
tion survives to, or against the remaining parties, the action may proceed, 
the death of the party or the cessation of his powers being stated on the 
record." Ann. St. Ind. T. 1899, § 3439. 

The right of action to recover the one-fifth of the profits and the 
one-fifth of the leasehold survived against the remaining defendant, 
Skelton, after the death of Moore, and this statute gives plenary au- 
thority to the courts to proceed to a determination of the appeal between 
the survivors without the presence of the administrator or the heirs of 
the deceased. Furthermore, at the death of Moore he and Skelton held 
a joint judgment for costs against the appellant. Their cause of action 
for these costs was challenged by the appeal. The right of action to 
recover them survived to Skelton, and these facts brought the suit with- 
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in the tenns of this section and warranted the decision of the issues be- 
tween the remaining parties after the death of Moore. 

Moreover, a judgment had been rendered against the complainant 
and in favor of the defendants, an appeal had been taken, an assign- 
ment of errors had been made, and the case had been argued and sub- 
mitted to the Court of Appeals of the Indian Territory before Moore 
died. The death of one of the parties to a suit after an assignment 
of errors has been made upon a writ of error or an appeal does not 
abate the action when the cause of action survives. U. S. Mut. Ace. 
Ass'n v..Weller, 30 Fla. 215, II South. 786, 787; Marck v. Supreme 
Lodge Knights of Honor (G. C) 29 Fed. 896; Long v. Thompson 
(Or.) 55 Pac. 979 ; Philhower v. Voorhees, 12 N. J. Law, 69. 

Again, the administrator might have been, and may now be, lawfully 
substituted for Moore, and the suit might have proceeded, and may now 
proceed, against him as the representative of Moore without the pres- 
ence of, or notice to, the heirs under section 3448 of the Annotated 
Statutes of the Indian Territory of 1899, which provides that : 

''Upon the death of a defendant lu an action wherehi the right, or any part 
thereof, purvJves against his personal representative, the revivor shaU be 
against him ; and It may also be against the heirs or devisees of the defendant, 
or both." 

A part of the right of action in this case, that part which sought a 
recovery from the defendants of one-fifth of the profits which they de- 
rived from the lease, survived against his personal representative, the 
administrator, even if the heirs were the proper defendants to the claim 
of a right to one-fifth of the lease. In view of that fact, the adminis- 
trator might have been, and may now be, lawfully substituted for the 
deceased under this section of the statute, and the suit may be revived 
against him without notice to the heirs. In truth, there is no merit or 
reason in the objection to a determination of this appeal on the ground 
that the heirs of Moore had not been substituted for him, because the 
leasehold estate has now expired by its terms, and the only relief which 
the complainant can ever obtain is a share of the profits derived from it 
by the defendants or damages for failure to convey the complainant's 
share of the lease to him, and both these claims survive against the per- 
sonal representative, his administrator. 

The result is that the Court of Appeals of the Indian Territory under 
the statutes there in force might have stated the death of Moore upon 
its record, and without substituting for Moore either his personal rep- 
resentative or his heirs might have then decided the case and affirmed 
the judgment. As the failure of that court to note the death of Moore 
upon the record and to substitute for him the administrator of his es- 
tate resulted in no prejudice to the latter, since the judgment in favor of 
Moore was affirmed, and as the statutes of the Indian Territory and the 
acts of Congress alike require the courts to disregard any error or de- 
fect which does not affect the substantial rights of the parties, to amend 
such defects, and to proceed to give judgment according to the right 
of the cause or matter (Rev. St. § 954 [U. S. Comp. St. 1901, p. 696] ; 
Ann. St. Ind. T. 1899, § 3285), the death of Moore will be stated upon the 
record of this court, his personal representative, R. L. Beattie, the ad- 
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ministrator of his estate, will be substituted for him, and the suit will 
proceed against him, instead of against the deceased. The adminis- 
trator suggests no reason which has not been considered why the rec- 
ord should not be opened and the legality of the decree be determined 
upon the briefs which have long been submitted, and we turn to that 
issue. 

The material facts pleaded in the amended bill were that in April, 
1903, the complainant and Skelton agreed that they would purchase 
a lease for three years of 1,100 acres of land in the territory of Okla- 
homa for $15,000, and would operate the same together ; that the com- 
plainant would pay $3,000 and should own one-fifth of the leasehold ; 
that Skelton would pay $12,000 and should own four-fifths of it ; that 
the payments and transfers should be made through the Bartlesville 
National Bank; that the complainant deposited $3,000 in tliat bank 
payable to the order of Skelton, and directed the batik to pay it to him 
for the 'complainant's share of the leasehold; that Skelton bought the 
leasehold for $15,000 pursuant to their agreement, but refused to take 
the complainant's $3,000 or to convey one-fifth of the leasehold to him ; 
that Moore claimed to have purchased some interest in the leasehold 
of Skelton ; and that the defendants had derived profits from it. The 
complainant offered to pay the $3,000 and prayed for a conveyance 
to him by the defendants of one-fifth of the leasehold estate and for 
a recovery of one-fifth of the profits which they had derived therefrom. 

It isf said that the agreement pleaded was void under the statute of 
frauds because it was not in writing. But the record does not present 
this question. The amended bill fails to show that the agreement was 
not written, and, where a writing is indispensable to a valid contract, 
a plea of an agreement which does not affirmatively disclose the fact 
that the contract was made by parol is a plea of a written agreement. 
Bamsdall v. Waltemeyer (C. C.) 142 Fed. 415, 419. Counsel for the 
appellee Skelton insist that at the argument of the demurrer in the 
trial court complainant's counsel admitted in open court that the agree- 
ment they pleaded was oral, and that the trial court decided the case 
in reliance upon that admission. But the transcript before us dis- 
closes no record, no certificate or opinion of the court that any such 
admission was made, and there is no stipulation or admission of that 
fact by counsel for the complainant in any form in this court. It is 
true that the opinion of the Court of Appeals of the Indian Territory 
indicates that it was of the opinion that such an admission had been 
made in the trial court. But cases cannot be heard and decided in an 
appellate court upon the statement of counsel for one of the parties 
of admissions of their opponents at the hearing which are not dis- 
closed by, and are contrary to,. the transcript of the record presented 
to the appellate tribunal. If they would avail themselves of such 
admissions in a court of review, they must by written stipulation of 
opposing counsel or by proper proceedings in the court of original 
jurisdiction spread them upon its record and present them to the ap- 
pellate court in the transcript. As this has not been done in the case 
in hand and the amended bill pleads a written agreement, the question 
whether or not an oral contract of the character there set forth would 
be obnoxious to the statute of frauds is not presented to this court, 



'Digitized by VjOOQIC 



72 148 FBDBBAL BEPOBTEB. 

and It has neither been considered nor decided. The record portrays 
an agreement in writing under a familiar rule of pleading, and that 
agreement was valid and enforceable. 

Counsel next argue that the amended bill was insufficient to sustain 
a decree for specific performance of the agreement to convey one-fifth 
of the leasehold to the complainant: (1) Because the latter had an 
adequate remedy at law by an action for damages for the breach. 
But such an action does not afford as adequate a remedy for the breach 
of a contract to sell or convey real estate as a suit in equity for specific 
performance, because it will not place the parties in the same situa- 
tion in which they were before the agreement was made, and it is not 
as prompt, complete, and efficient. Castle Creek Water Co. ▼• City 
of Aspen |C. C.) 146 Fed. 8, 11 ; Boyce's Ex'r v. Grundy, 3 Pet. 210, 
215, 7 L. Ed. 655; Williams v. Neely, 134 Fed. 1, 10, 67 C. C A. 171, 
180, 69 L. R. A. 232. (2) Because the contract is too vague and un- 
certain. But it is a plain agreement for a conveyance to the complain- 
ant of one-fifth of a leasehold estate which is clearly defined and identi- 
fied and to operate this lease with the complainant It would be diffi- 
tult to prepare or to conceive of a more certain or definite contract. 
(3) Because the court was without power to operate the mine on the 
leasehold property which was in the territory of Oklahoma and beyond 
its jurisdiction, and because, if it had held the power, such operation 
would have been impracticable. But the court had jurisdiction of 
the persons of the defendants, and thereby had plenary power to com- 
pel them to act in relation to the leasehold without its jurisdiction 
which they owned and to which their contract related. "In a case of 
fraud or trust or of contract the jurisdiction of the court of chancery 
is sustainable wherever the person be found, although lands not with- 
in the jurisdiction of that court may be affected by the decree." Mas- 
sie V. Watts, 6 Cranch, 159, 3 L. Ed. 181 ; Carpenter v. Strange, 141 
U. S. 105, 11 Sup. Ct. 960, 36 L. Ed. 640. Nor were the acts to be 
performed in the operation of this lease for the short period of three 
years so numerous, so complicated, or so important that a court could 
not wisely and efficiently direct them. Joy v. City of St. Louis, 138 
U. S. 1, 11 Sup. Ct. 243, 34 L. Ed. 843; Union Pacific Ry. Co. v. 
Chicago, R. I. & P. Ry. Co., 2 C. C. A. 174, 51 Fed. 309. And, if they 
had been, a decree for the conveyance of one-fifth of the leasehold and 
for the payment of one-fifth of the profits was not impracticable ai^d 
the bill made a complete cause of action for this relief. (4) Because 
Moore was an innocent purchaser. But the record fails to establish 
that fact. Ignorance of the contract with the complainant, the pur- 
chase of an interest in the leasehold, and the complete payment of a 
valuable consideration therefor were indispensable facts to make him 
an innocent purchaser. The record is that he claimed to have pur- 
chased an interest in the lease of Skelton, and there it stops. Conced- 
ing that there may be a presumption from this claim that Moore was 
ignorant of complainant's contract when he purchased, there can be 
none in the absence of any statement upon the subject that he com- 
pleted the payment of a valuable consideration for the interest he 
bought before he received notice of the agreement. And finally (6) 
because a specific performance of the agreement would have been in- 
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equitable. But this suit was brought within six months after the 
breach of the contract. No striking change in the value of the prop- 
erty within that time was disclosed. The complainant offered to pay 
his share of the purchase price and of the expense of operating the 
lease, and there is no sound reason why it would have been either un- 
just or inequitable for Skelton and for Moore, who claimed under him, 
to have performed the agreement which Skelton made. 

The conclusion is that the amended bill states facts sufficient to 
constitute a good cause of action. The judgments of the trial court 
and of the Court of Appeals of the Indian Territory must accordingly 
be reversed, and the case must be remanded to the trial court, with 
directions to overrule the demurrers, to permit the complainant, if 
so advised, to bring in the heirs of Moore and make them parties de- 
fendant to the suit, to permit the defendants to answer the amended 
complaint, and to take further proceedings not inconsistent with tlie 
views expressed in this opinion, and it is so ordered* 



In re CHAVEZ et at 

(CSrcalt Court of Appeals, Eighth Circait November S, 1906. On Rehear- 
ing, December 26, 1006.) 

No. 64. 

1 TEBSIT0BIK8— Tebbttobt Aoquibbd bt Cessiok Law Oovebninq Pbopebtt 

BlOHTS. 

In a territory acquired by conquest or cession the Iqws affecting personal 
property rights and domestic relations as they existed between the people 
under the government from which the territory was acquired remain 
In full force until altered by the government of the United States or by 
the territorial government undei< Its authority. 

[Ed. Note. — ^For cases In point, see Cent Dig.' vol. 45, Territories, || 
6^ 6 ; vol. 29, International I^aw, % 0.] 

2L Bankruptot— PBioarrr or Debts— CoionrNiTT Pbopebtt. 

By the civil law which Is In force in New Mexico, except as changed 
by statute, community property acquired by either husband or wife dur- 
ing the marriage, whether by purchase or their Individual or joint labor, 
is held by them as partners, being primarily a fund for the payment of 
community debts, and on the banluruptcy of a husband having only a 
community estate, the claims of an antenuptial creditor must be post- 
poned until those of community creditors are satisfied In full. 
& STATDTE9— Repeal op Existino Law— Bffeot. 

Acts New Mexico March 20, 1901 (Sess. Ijaws 1901, p. 112), conceding 
that its purpose was to abolish the rule of community property can have 
no retroactive effect to disestablish rights which had already attached to 
community property. 

[Ed« Note.— For cases in pofait, see Cent Dig. vol. 44, Statutes! | 846^] 

On Petition for Review. 

Summers Burkhart (Frank H. Moore and Neill B. Field, on the 
brief), for petitioners. 
R. W. D. Bryan for respondent Frederick H. Jung. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 
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PHILIPS, District Judge. In the course of administration of the 
estate of Bernhard Myer, in bankruptcy, a controversy arose before 
the referee as to the priorities of certain creditors in the distribution 
of the assets. The order made thereon by the referee was certified 
to the District Court of the Second Judicial District of New Mexico for 
review. As question is only made on the petition to this court to re- 
view the action of the District Court in recognizing the claim of 
Frederick H. Jung to share pro rata with the other claims allowed by 
the District Court, the question to be decided here is, was the claim of 
said Jung thus properly classified ? His claim grew out of a note given 
by said Myer, of date November 24, 1870, executed to one Nathan 
Myer, of which said Jung presumably became the owner by assign- 
ment. He reduced this note to judgment on the 30th day of October, 
1900, in the Supreme Court of San Francisco, California; and on 
the 27th day of October, 1903, he obtained judgment on said judg- 
ment in the district court of Bernalillo county, N. M. in the sum of 
$9,216.94. 

Bernhard and Pauline Myer were married in 1872. At and subse- 
quent to the time of this marriage the husband received from the moth- 
er of said Pauline $1,970 as her dot under the civil law then in force 
in said territory. This money was squandered and lost by the hus- 
band. Thereafter property, consisting of certain lands constituting 
the estate in bankruptcy, was acquired by the husband, mainly in 
payment of his services as agent in the 'prosecution of some Indiail 
depredation claims. The deed to this property was made absolutely 
to the wife, Pauline, possibly in recognition by the husband of his 
obligation growing out of the loss of the property coming as aforesaid 
to the marital community estate. The other debts allowed by the 
District Court against the estate were contracted by said Bernhard 
Myer during the coverture. The court also allowed in favor of the 
wife, Pauline, the amount of property which the husband had received 
through the marriage as aforesaid, to be paid pro rata with the other al- 
lowed claims. She joined in the request preferred by the petition to 
the referee for the sale of said real estate so held by her, the proceeds 
of which constitute the fund in question for distribution, which is 
insufficient to pay all the debts of the bankrupt. Presumably she did 
this under the assumption that this land was the community property 
of the husband and wife, and that she would be entitled to have her 
claim to the wife's dot allowed against the fund. Be this as it may, 
as the claim so allowed her is not challenged by this petition, it -is not 
the subject of review. The petition before this court is prosecuted by 
certain* of the general creditors against the action of the District 
Court in allowing Jung's claim to share pro rata with theifi. The 
contention of petitioners is that all the property which came to 
either the husband or wife during coverture by onerous title, that is 
aided by a valuable consideration, as the payment of money, the ren- 
dition of services, and the like, by either spouse, became the com- 
munity property of the spouses as recognized by the civil law, claimed 
to be in force in the territory at the time in question ; and that inhering 
in this property right is the further rule that the creditors of the hus- 
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band who became such during the coverture are entitled to be paid first 
out of said asset. 

The only limitation placed upon the territorial government of New 
Mexico by the act of Congress organizing the territory approved Sep- 
tember 9, 1850, 9 Stat. pp. 446, 452, c. 49, is found in section 17, 
which declares : 

•That the Constitution, and all laws of the United States which are not 
locally Inapplicable, shall have the same foi:ce and effect within the said 
territory of New Mexico as elsewhere within the United States." 

As neither the Constitution nor any law of the United States affects 
this matter, it is necessarily remitted to the local laws and customs of 
the territory, as these may be expressed in acts of legislation or the 
decisions of the highest court of the territory. It is a recognized canon 
of international law that in the acquisition of territory, by conquest 
or cession, the jurisprudence, not political but municipal in character, 
affecting personal property rights and domestic relations, as they exist- 
ed between the people under the government from which the territory 
was carved, remain in full force until altered by the government of 
the United States. While their allegiance and relation to the former 
sovereign are dissolved by the acquisition, their relations to each 
other and their rights of property and obligations remain intact In- 
surance Company v. Canter, 1 Pet. 544, 7 L. Ed. 242 ; United States 
v. Percheman, 7 Pet. 82, 8 L. Ed. 604 ; Mitchel v. United States, 9 Pet. 
729, 9 L. Ed. 283 ; Chicago & Pacific Railway Company v. McGlinn, 
114 U. S. 546, 5 Sup. Ct. 1005, 29 L. Ed. 270. 

In Kearney's Code, p. 82, § 1, adopted September 22, 1846, by the 
• territorial Legislature of New Mexico, it was provided that : 

"All laws heretofore In force in this territory, which are not repiijniant to 
or inconsistent with the Constitution of the United States, and the laws 
thereof, or the statute laws in force for the time being, shall be the rule of 
action and decision In this Territory.'' 

This fundamental enactment has been carried forward and repeated 
in the Compiled Laws of 1865, p. 512, c. 72 (Act July 14, 1851, pamph. 
1*^6, § 1). And the only changes found in subsequent acts pertain 
rather to the laws of descent and distribution and the rights of mar- 
ried women, which do not touch the question under consideration. 

That the civil law as it existed in Spain and Mexico at the time of 
' the treaty of Guadaloupe-Hidalgo was in force in the territory of New 
Mexico cannot be questioned. It has been repeatedly recognized in the 
decisions of the Supreme Court of the territory as late as 1901. By 
that law the community interest of the husband and wife is likened 
to a partnership in all property acquired by either during the marriage, 
whether by purchase or their individual or joint labor and industry. 
Schmidt's Civil Law of Spain & Mexico, c. 4, p. 12; Ballinger on 
Community Property, §§ 5, 15, 16, 17, 18, 19. In the earliest case 
decided by the Supreme Court of New Mexico, Chavez v. McKnight, 
1 N. M. 153, it is said: 

"By the clyll law, which is recognized and established by legislative enact- 
ment as the rule of practice in this territory, in all civil cases the wife 
acquires a tacit lien or mortgage upon the property of her husband to the 
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amount of the dotal property of which he became possessed through her. Tbft 
recognition of this principle and the maintenance of the right of married 
women to such an 'hlpotecacion* runs through all the elementary authorities 
on the civil law. • • • Her mortgage arising out of her paraphernal 
and dotal rights stands upon the same footing as regards recording the evi- 
dence of them; her legal mortgage attaches in both cases without being 
recorded." 

In Barnett v. Barnett, 9 N. M. 205, 213, 60 Pac. 337, 339, the court, 
discussing a cognate question, after reviewing certain statutes, not af- 
fecting the question here involved, said : 

"That any change of the Spanish law as to the acquest property under 
the foregoing status has been made cannot be seriously pretended; aud that 
the foregoing authorities decisively establish that, in such ' contingency, the 
law upon the subject In operation at the date of the cession of the territory 
must prevail, should be unhesitatingly admitted. 'Under the Spanish and 
Mexican law, property acquired by the husband and wife during the marriage, 
and whilst living together, whetiier by onerous or lucrative title, and that 
acquired by either of them by onerous title, belongs to the community.' " 

In Brown v. Lockhart et al. (N. M.) 71 Pac. 1086, 1088, decided by 
the Supreme Court of New Mexico, February 26, 1903, it is again 
ruled that: 

"The law creates a presumption that property acquired during coverture 
Is community property, and is subject to the payment of community debts.*' 

The right of the wife as holding a tacit Hen for the restitution of 
her dotal property is recognized as late as 1905 by the Supreme Court 
of the Territory in Ilfeld v. De Baca et al. (N. M.) 79 Pac. 725. 
Growing out of this doctrine is the result that "the gains being com- 
mon, the debts which are contracted during marriage are to be paid^ 
out of the community property, but not those contracted before mar- * 
riage or after its dissolution." L. 14, tit. 20, lib. 3, Fuero Real; 1 
White's Recep. 63 ; Ballinger on Community Property, § 120, says : 

*The entire community estate when plearly ascertained must be regarded 
as a primary fund for the discharge and satisfaction of the community 
debtfr. This was the rule in Spain and the rule under all laws where the 
community doctrine is recognized. The private property of each party to the 
marital union must, as a general rule, bear its own charges and expenses 
and they should not fall upon the community. This does not mean that the 
community property Is liable for the community debts solely, but that it 
should be retained for the satisfaction of such debts as are a proper charge 
against it. instead of being absorbed by the private debts of the spouses to the 
detriment of the community creditors." 

In Packard v. Arellanes, 17 Cal. 525, 537, it is said: 

"The relation of husband and wife is regarded by the civil law as a species 
of partnership, the property of which, like that of any other partnership, is 
primarily liable for the payment of its debts. 'The law,' says Schmidt, in 
his work on the civil law of Spain and Mexico, 'recognizes a partnership 
between the husband and wife as to the property acquired during marriage.' 
• • • It is the well settled rule of that law that the debts of the partner- 
ship have priority of claim to satisfaction out of the community estate." 

See, also, Jones v. Jones, 15 Tex. 143. 

In Strong v. Eakin, 11 N. M. 113, 114, 66 Pac. 640, 641, it is again 
said: 

''In the case of Barnett v. Barnett, decided by this court October 7, 1897, 
the court held that where the spouses are both alive the law in relation to 
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thefr comnranity property has not been cbanged by statute In this territory. 
That any change of the Spanish law as to acquest property under the fore- 
going status, has been macte, cannot be seriously pretended; and that the 
foregoing authorities decisively establish that In such contingency, the law 
upon the subject in operation at the date of the cession of the territory must 
prevail, should be unhesitatingly admitted/ " 

It may be conceded that community property is subject to the pay- 
ment of antenuptial as well as community debts of the husband. But 
we do not find that it has been so ruled in a controversy between the 
commtmity and an antenuptial creditor where there was not sufficient 
property to first satisfy the claims of the former. It may also be con- 
ceded, for the purposes of this case, that the husband during the cov- 
erture is entitled to the dominion over and the control of the communi- 
ty property, and that the interest of the wife therein may be inchoate 
as distinguished from a vested interest during the coverture. But this 
does not control the question here involved as to the priority of the 
community creditors as to the community property. 

Contention is made that later legislative acts of the territory have 
eliminated or modified the foregoing rules. In Strong v, Eakin, 11 
N. M. 122, 66 Pac. 639, decided October, 1901, the Supreme Court re- 
viewed the antecedent legislation of the territory, including tiie married 
woman's act, and the statute pertaining more especially to descents and 
distributions, and controverted the proposition that these statutes had 
done away with the rule of community except as they furnished a. rule 
for determining their devise, descent, and distribution. The court said 
that those statutes ''do not positively or by implication affect, during 
the lives of husband and wife, the acquest property, or direct its 
disposition until the death of the other.*' The court further said that 
while the married woman's act made the wife practically a feme sole, 
"she cannot withdraw community property accumulated by the joint 
enterprise of both during the existence of the marriage community 
from its liability for legitimate community debts, and so long as the 
law of community property remains in force, although modified, the 
reason exists for the presumption raised by the civil law, imposing the 
onus upon the claimant of a separate estate." 

On March 20, 1901 (Sess. Laws N. M. 1901, p. 112, c. 62) the 
Legislature passed the last act pertaining to this question. Section 1 
is as follows: 

"All property acgolred In any manner by either husband or wife, before or 
during marriage, Bbfll be his or her separate estate, and shall be liable for 
hl8 or her separate legal contracts, debts and torts." 

Section 2 defines the meaning of the term "lucrative title" and "oner- 
ous title." 
Section 5 declares that: 

"AJl married persons shall possess the same property rights, the same power 
to convey or contract, the same power to sue and be sued, and all other 
powers and rights possessed and enjoyed by single and unmarried persons of 
legal age and otherwise competent to contract, subject to the limitations in 
the next following section." 

It must be conceded that while some of the language of this statute 
it aooiewhat involved and obscure, it is difficult, in the light of the 
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antecedent prevalence of the community doctrine touching property 
acquired during coverture, to maintain that it was not the purpose of 
this act to put an end to it. Conceding this to be the purpose, it would 
be prospective only in its operation. It could have no retroactive effect 
so as to affect the established status* of such property existing at the 
time of the passage of the act. It could not disestablish rights which 
had already attached to the community property. This is elementary. 

The bankrupt act in no wise destroys or impairs equitable rights 
among creditors to the estate which existed four months prior to the 
filing: of the petition in bankruptcy. It only seeks to prevent the ob- 
taining of preferences among creditors by forbidding specified acts 
within the prescribed period. It recognizes the rights of parties se- 
cured to them by the existing local laws which are not interdicted or 
proscribed. 

It results that the District Court of New Mexico erred^ in admitting 
the claim of Frederick H. Jung to be paid pro rata with the other 
claims allov/ed against the estate. Therefore, so much of its order 
and decree as directed the claim of said Jung to be paid pro rata with 
the other creditors in the dividends of the estate, is vacated and set 
aside and this cause is remanded to the said District Court with direc- 
tions to enter its order or decree allowing the claim of said Jung, but 
postponing the payment of any dividends thereon until the satisfaction 
of the other claims of creditors allowed by the order and decree of 
the District Court against the estate. 

On Rehearing. 

The motion for rehearing is filed alone by Frederick H. Jung. 
Especial criticism is made of the statement contained in the opinion of 
the court heretofore filed herein, to the effect that as question is made 
on the petition for review only as to the action of the District Court 
in recognizing the claim of Jung to share pro rata with the other claims 
allowed bv the District Court, the question to be decided here is, was 
the claim of said Jung thus properly classified ? It perhaps would have 
been more exact had the writer of the opinion said that as counsel 
for petitioners for review, in his oral argument to the Court, stated 
that he did not insist upon the objection to the classification made by 
the Distrkt Court of the claim of Mrs. Pauline W. Myer, it need not 
be considered by the court. Such was the fact; and it may be added 
that this concession by said counsel was unavoidable as the logical re- 
sult of the position he took respecting the rights of the wife under the 
civil law, which he contended prevailed in New Mexico. He has ac- 
quiesced in the action of the court in leaving the claim of Mrs. Myerr 
where the District Court placed it. What right has the claimant, 
Jung, to complain of this action? He has no standing on the record 
before this court to be heard respecting the allowance of Mrs. Myer's 
claim. The District Court, on reviewing the findings of the referee, 
adjudged that Mrs. Myer's claim should be allowed to share pro rata 
with all the other claims allowed by it against the estate. Jung took 
no exception to this action, and presented no petition to this court to 
have it reviewed. He, therefore, acquiesced in the allowance of her 
claim. His positipn before this court was simply one of antagonism 
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to the effort of the petitioning creditors to have his claim entirely post- 
poned until the satisfaction of the other claims allowed by the District 
Court. He has been in no position before this court to complain of the 
action of counsel for tihe petitioning creditors in abandoning, on argu- 
ment, any objection to the allowance of Mrs. Myer's claim, or of the ac- 
tion of this court in leaving it where the judgment of the District Court 
placed it Likewise is the claimant, Jung, in no position to contend, in 
the motion for rehearing, that Mrs. Myer should be held to be estopped 
from asserting an equal participation with the community creditors in 
the distribution of the fund arising from the sale of the land deeded to 
her, on the ground that she consented, before the referee, to the sale of 
the land, and to be postponed in sharing in the proceeds to the claims 
of the community creditors. The District Court permitted her to 
amend her claim so as to assert an equal right with said community 
creditors in said fund. The record does not disclose that counsel for 
Mr. Jung made anv objection to this action of the District Court, and 
he has never sought any review thereof. Evidently he was perfectly 
content that she should share equally in the bounty of the fund so long 
as he was permitted to sit at the table of distribution. So far as he 
is concerned her claim has passed into irrevocable judgment. There- 
fore, the maxim might well be applied to his contention : Rixatur de 
lana a caprina. The contention made in the brief of counsel on behalf 
of Jung, presented on the original hearing, is not reinforced by any new 
authority or argument to persuade us that we ought to recede from 
the conclusion reached on the merits. 
The petition for a rehearing is, therefore, denied. 



RICH v. CHICAGO, M. & ST. P. RY. CO.* 

(Clrcolt Court of Appeals, Eighth Circuit November 12; 1000.) 

No. 2,400. 

L Railroads— LiGiNSEES— Death— Neglioencb—Eyideivcb. 

In an action for the death of a pedestrian while crossing defendant's 
railroad track, the engineer and fireman of the engine that struck de- 
ceased, and two others who stood near by, and in front of tlie engine, 
testified that the bell was constantly ringing as the engine was being 
backed toward the place of the accident Held that evidence of wit- 
nesses, who were not paying attention to the engine at the time, and 
were not necessarily in a position to have heard any bell ring or whistle 
0ound before the accident that they heard neither bell nor whistle, 
was InsufiScient to constitute a substantial conflict and warrant a finding 
that defendant was negligent in failing to ring the bell or sound the 
whistle. 

[Ed. Note.— For cases in point see Cent Dig. vol. 41, Railroads, tl 185&- 
1858; Tol. 20, Bvldoice^ If 243^2436.] 

2, Samb-^xohax. Lightb. 

Where a witness testified that when he came up to defendant's railroad 
track where decedent was hurt he noticed there was no light on the 
tender of the engine that struck decedent such evidence was suffleient 
to charge defendant with negligence In falling to carry a light on the 
rear of the tender of the engine to warn pedestrians of its approach. 
[Ed. Note^^For cases In point see Cent Dig. vol. 41, RalHoads, f 1358.] 

* Rehearing denied February 27, 1907. 
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S. Same— lilCBNSEEa-^lJaNTBIBUTOBT Neoliqencb. 

That defendant railroad company permitted the public. Including de- 
cedent, to use Its yards as a common passageway, and thereby obligated 
Itself to observe ordinary care to avoid injuring them, did not relieve de- 
cedent from the obligation to use ordinary care for his own safety. 

[Ed. Note.— For cases in point, see Cent Dig. voL il. Railroads, U 
891-897, 1286.] 

1. Death— Presumptions— Self-Pbesebvatton. 

In an action for wrongful death, the presumption that decedent was 
in the exercise of due care biased on the instinct of self-preservation is 
inapplicable wherel the surrounding facts and circumstances conclusively 
establish his contributory negligence. 

5* Railboads— Pebsons on Track— Licensees— Deatu—Gontbibutobt Neg- 
ligence. 

Decedent, a man 39 years old, possessed of unimpaired senses of sight 
and hearing, undertook for his own purposes to cross defendant's rail- 
road tracks in a yard on a dark night when he knew engines and cars 
were liable to be constantly moving on them. On reaching one of the 
tracks on which a large road engine and tender was backing at the rate 
of six miles an hour, he stepped on the track and was .run over and 
killed before he could escape. The engine was necessarily making much 
noise, and the bell was being constantly rung, though there was no light 
on the tender. Held, that the physical facts conclusively established that 
he was guilty of contributory negligence as a matter of law. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 41, Railroads, | 1294.] 

In Error to the Circuit Court of the United States for the Northern 
District of Iowa. 

Charles A. Dickson (Sam Page, on the brief), for plaintiff in error. 
W. H. Farnsworth (Delos C. ShuU and J. U. Sammis, on the brief), 
for defendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge. This was an action instituted under author- 
ity of the statutes of Iowa by Carrie Rich, as administratrix of the es- 
tate of Hamilton Rich, deceased, to recover damages occasioned by 
his death. The scene of the accident was the switching yard of 
defendant company in Sioux City, Iowa. In this yard defendant 
stores its cars when not in use and makes up its trains for use. It 
extends from Third street on the north to a little beyond Second 
street on the south and from what was known as Division street 
on the cast, six or seven blocks westerly. South of and con- 
tiguous to the defendant's yard are located the yards of other rail- 
road companies, so that the entire region south of Third street and 
west of Division street for several blocks is used almost exclusively for 
yard purposes. Besides making use of its yard for the purposes in- 
dicated, defendant's main line for Chicago on the east and for South 
Dakota on the west runs through it. East of and near to Division street 
is located defendant's roundhouse, and its locomotives are driven back 
and forth upon its tracks through the yard when beginning or ending 
their runs. In these several ways the yard is constantly the scene of 
great business activity by the defendant. Decedent had lived for some 
weeks on the north side of Third street in full view of the yard and 
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was familiar with all the uses made of it by defendant. At about 8 :30 
p. m. of May 17, 1904, the evening being dark, he left his home for 
some undisclosed purpose; went south a distance of some 200 or 300 
feet and apparently was endeavoring to walk across a space covered by 
seven or eight parallel railway tracks, with the usual accompaniment of 
switches, guards, and frc^s, when he was struck and killed by an en- 
gine slowly backing from the west to the roundhouse. It was found 
hiter that his shoe had been caught in a frog; the sole and heel of it 
were found wedged or made fast in the frog after the engine had 
passed by. Plaintiff in her petition charged that defendant had so 
permitted the public to cross its yards as to establish an implied license 
to do so; thereby obligating itsrelf to the exercise of watchfulness and 
care in switching its cars and operating its engines and trains, with 
due regard to the rights of licensees. She further charged as the 
specific acts of negligence on defendant's part which resulted. in the 
death of her husbemd: (1) That the engine which ran upon him was 
being operated at a high and unlawful rate of speed; and without 
(2) ringing a bell ; (3) sounding a whistle ; (4) maintaining a look- 
out; or (6) carrying a light on the rear of the tender, to warn pe- 
destrians of its approach. Defendant denies the alleged negligent acts, 
and pleads contributory negligence on the part of decedent. 

There is some evidence of the use of the yard by workingmen and 
their childnen going to and returning from the bridge which crosses 
Floyd river on the way to Cudahay's packing house where they were 
working; but if the decision of this case depended upon establishing 
the existence of a license in favor of the public to traverse defendant's 
tracks we should have great doubt as to the sufficiency of the evidence 
to establish it. But, in the view we take of other questions, it is im- 
necessary to discuss this one. There is no evidence tending to show 
that the engine was being backed at a high or improper rate of speed. 
On the contrary, it was conclusively shown, and is so conceded in ar- 
gument by plaintiffs counsel that the engine was moving at a very 
moderate rate of speed. Was there any evidence that no bell was rung 
or whistle sounded by those in control of the engine as it approached 
the place where the decedent was attempting to cross the track? Carrie 
Rich, the widow of decedent, testified that she and a neighbor were 
standing on her back doorstep at the time her husband left the house. 
The place where he was hurt was more than a block south from the 
house, on a track running east and west between two others on each of 
which stood strings of cars, while another string of cattle cars was 
standing across Division street, a short distance east. She and her 
neighbor, with whom she was at the time visiting, testified merely that 
they did not hear any bell ring or any whistle sound before the accident 
occurred. They gave no reasons indicating that they would have heard 
either if it had rung or sounded. Moreover, the proof shows that their 
attention was not in any manner directed to what was going on in 
the yard. They say they heard a shout or scream, which was either 
simultaneous with or after the accident, and that it was the first in- 
cident that directed their attention to the yard that evening. The proof 
shows that they were neither actual observers of the condition of things 
attending the accident, nor were their situation or engagements such 
149F.— « 
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as would likely have enabled them to know anything atx)ut the opera- 
tion of the particular engine in question prior to the accident. 

The only other witness who testified for plaintiff on this subject was 
Ed Wilson, who stated that after decedent left his home he started and 
followed about half a block behind him. He testified that his attention 
was not called to any of the circumstances attending the accident until 
after he heard a cry or loud groan (probably the one emanating from 
the decedent at the time he was hurt) ; that on hearing the cry, he ran 
and got to the decedent about two minutes after the accident occurred. 
He said he did not see the engine backing down because there was a 
string of cars between him and it, and that there was another string 
of cars on the south side of the engine as it backed eastwardly. Situ- 
ated as thus indicated, with no actual observation of the operation and 
with a string of cars so intervening between him and the engine as 
to make notice of its operation unlikely, this witness also said he did 
not hear any bell ring or whistle sound. Like the other two witnesses, 
he did not give any reasons why he would likely have noticed either 
if it had occurred, and his occupation at the time was such as afforded 
him neither interest in what was going on nor favorable opportunity 
to observe it. 

In these circumstances the evidence under consideration was purely 
of a negative character and does not commend itself to common in- 
telligence or common experience as of any value. The witnesses may 
not have heard any warning given and yet it may have been given. The 
value of such evidence depends upon the existence of facts showing the 
likelihood that the warning would not have been given if the witnesses 
did not hear it. Such facts are absent in this case and we are left 
with the bald statement that the witnesses did not hear the warning 
as the only evidence that it was not given. They lived close to the yard 
and, as common experience teaches, had doubtless become so accus- 
tomed to the constantly ringing bells and sounding whistles as to be 
totally indifferent to them. As against this kind of evidence there is 
the positive testimony, unchallenged as to credibility, of the engineer 
and fireman who were at work on the engine in question, and two 
others who stood near by and in front of it as it was moving east- 
wardly, that the bell on the engine was constantly ringing as it was 
being backed eastwardly that night. This evidence afforded by the 
two men whose duty it was to ring the bell, and by two others who 
actually saw the engine and noted its operations is positive and un- 
equivocal in its character. The testimony of plaintiff's witnesses, on 
the other hand, was of such a character, and attended by such circum- 
stances as to be entirely true without affording any evidence of the 
fact sought to be established. This court has heretofore decided that 
in circumstances of the kind just disclosed there is no real conflict of 
evidence. 

In the case of Chicago, etc., Ry. Co. v. Andrews, 64 C. C. A. 399, 130 
jp'ed. 65, speaking by Judge Van Devanter it said : 

"But where the attention of those testifying to a negatlye was not at- 
tracted to the occnrrence which they say they did not see or hear, and where 
their situation was not such that they probably would have observed it their 
tastimony la not Inconsisteat with that of credible witnesses who were in 
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a situation favorable for obseryation, and who testify affirmatively and 
positively to the occurrence." 

In the case of Baltimore & O. R. Co, v. Baldwin (C. C. A.) 144 
Fed. 63, the Circuit Court of Appeals for the Sixth Circuit examined 
the question now under consideration and announced its conclusion in 
the following words : 

"The result must be that purely nefcative testimony is not substantive, and 
amounts at most to nothing more than a mere scintilla." 

To the same effect are the following cases: Stitt v. Huidekoper, 
17 Wall. 384, 21 L. Ed. 644; Horn v. Baltimore & O. R. Co., 4 C. 
C. A. 346, 54 Fed. 301 ; Hubbard v. Boston & Albany Railroad, 159 
Mass. 320, 34 N. E. 459 ; Culhane v. New York Central & H. R. R. 
Co., 60 N. Y. 133, 137. In the last-mentioned case, the Court of Ap- 
peals of New York had facts before it quite apposite to those now be- 
fore us and said concerning them as follows : 

"It is proved by the positive oath of the two Individuals on the engine — 
one of whom rang It, and by two others who witnessed the occurrence and 
heard the ringing of the bell. The two witnesses for the plaintiff merely 
say they did not hear the bell, but they do not say that they listened or gave 
heed to the presence or absence of that signal. ♦ • ♦ As against positive, 
affirmative evidence by credible witnesses to the ringing of a bell or the 
sounding of a whistle, there must be something more than the testimony 
of one or more that they did not hear it, to authorize the submission of the 
question to the jury. It must appear that they were looking, watching and 
listening for it, that their attention was directed to the fact, so that the evi- 
dence will tend to some extent to prove the negative. A mere *I did not 
hear' is entitled to no weight in the presence of affirmative evidence that the 
signal was given,, and does not create a conflict of evidence Justifying a sub- 
mission of the question to the Jury as one of fact." 

While the foregoing rule is a valuable one to prevent speculative 
and unwarranted verdicts and should be fearlessly applied in appro- 
priate cases, no liberty should be taken by the trial judge under its 
supposed protection to weigh the force or value of, evidence which 
is substantially contradictory. Where "circumstances attending the 
failure to notice an occurrence are such as afford reasonable ground to 
believe that if the occurrence had happened it would have been noticed 
by the witness, the failure to notice it may be and frequently is some 
evidence that it did not occur and should go to the jury for its con- 
sideration ;" but when, as in this case, the failure to notice an occur- 
rence is attended by no facts or circumstances tending to show that the 
witnesses would likely have noticed it if it had occurred, it should 
never be availed of to excuse an unwarrantable verdict. There was 
no evidence to support the fourth specification of negligence, namely, 
that the defendant failed to maintain a lookout to warn the decedent 
of the approach of the engine. 

Concerning the fifth specification, Ed. Wilson testified that when he 
came up to the track where decedent was hurt he noticed there was 
no light on the tender of the engine. This is affirmative and positive tes- 
timony, and while it is denied by other witnesses, it constituted some 
evidence of the fifth act of negligence charged. We are therefore 
required to consider the other branch of the case relating to con- 
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tributory negligence. If the defendant had so permitted the public, 
including decedent, to use its yards as a common passageway and 
thereby obligated itself to the observance of ordinary care to avoid 
injuring them, and even if it was guilty of negligence in not maintain- 
ing a light on the rear of the tender as it backed eastwardly on the 
evening in question, these facts would not have relieved decedent from 
the obligation imposed by law to take ordinary precaution for his 
own safety. Railroad Co. v. Houston, 95 U. S. 697, 24 L. Ed. 542. 
If he failed to do so and if such failure contributed in any degree to 
his death his personal representative cannot recover. If, from all the 
proof and the just and reasonable deductions from it, the contributory 
negligence is so conclusively established that all reasonable men in the 
exercise of an honest and impartial judgment would so say it was the 
duty to declare as a matter of law that no recovery could be had. 
Chicago G. W. Ry. Co. v. Price, 38 C. C. A. 239, 97 Fed. 423, 428 ; 
Chicago G. W. Ry. Co. v. Roddy, 65 C. C. A. 470, 131 Fed. 712; 
Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct 679, 36 
L. Ed. 486: Counsel for plaintiff recognizes the foregoing well-settled 
rules, and in endeavoring to exculpate the decedent from the charge of 
contributory negligence urge that the instinct of self-preservation is 
so strong as to create a presumption evidential in its character that 
the decedent was in the exercise of due care, and that that presumption 
was sufficient evidence to take the case to the jury. The presumption 
referred to is like other presumptions of fact. It is available in cases 
where there is an absence of evidence shbwing the actual occurrence, 
but like other presumptions it ceases in the light of actual facts. We 
recqefnize its evidential value in the former class of cases, as illustrated 
by Texas & Pac. Ry. Co. v. Gentry, 163 U. S. 353, 16 Sup. Ct. 1104, 
41 L. Ed. 186, and Northern Pac. Ry. Co. v. Spike, 67 C. C. A. 384, 
121 Fed. 46, but this court on repeated occasions has recognized 
and enforced limitations attending its use. 

In Tomlinson v. Chicago, etc., Ry. Co., 67 C. C. A. 218, 134 Fed. 
233, 234, it is said that: 

"The presumption cannot stand against positive and uncontradicted proof 
such as was presented In this case, that had he taken those precautions which 
the law required of him he could plainly have seen the approach of the train 
in time to avoid the danger. • • ♦ The presumption of the exercise of due 
care is at variance with the physical facts." 

In Rollins v. Chicago, etc., Ry. Co., 71 C. C. A. 615, 139 Fed. 639, it 
is said: 

"The presumption that the deceased used due care is destroyed by the force 
of physical facts shown by uncontradicted evidence, • • ♦ »» etc. 

In Wabash R. Co. v. De Tar, 73 C. C. A. 166, 141 Fed. 932, 934, it 
is said: 

"Because the natural Instinct of self-preservation generally prompts men to 
acts of care and caution when approaching or In the presence of danger, 
there is, In the absence of credible evidence of the actual fact in any instance, 
a presumption of the exercise of due care and caution. « « « But it is a 
presumption of fact, not of law, and, like other presumptions arising from the 
ordinary or usual conduct of men, rather than from what is invariable or 
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nnlyersal, It is disputable, and cannot exist where it is Inoompatible witb 
tlie conduct of the person to whom it is sought to apply It." 

Do the actual facts of this case countervail the presumption? De- 
cedent was in the meridian of life, 39 years old, possessed of unimpaired 
senses of seeing and hearing. He undertook, for purposes of his own, 
to cross tfie tracks of the defendant in a dark night, when, as known by 
him, engines and cars were liable to be constantly moving on them. 
He reached one of the tracks upon which an engine with tender was 
backing. The engine was a large road engine going at about a rate 
of six miles per hour and necessarily making much noise. Its bell, as 
seen from the evidence already considered, was being constantly rung. 
Notwithstanding these facts he stepped upon the track and was run 
over and killed by the approaching engine. 

^ In the light of the foregoing facts, and in view of the following con- 
siderations we do not think he exercised ordinary care. It was of 
doubtful prudence on his part to venture upon defendant's tracks in 
the darkness of the night when he knew they were subject to constant 
use as already indicated. The tracks were warnings of danger, and 
the known and frequent use of them required the greatest circumspec- 
tion on his part, both by looking and listening for the approach of an 
engine or train of cars. He could not have looked or listened as he 
entered upon the track. , If he had looked attentively, he would have 
seen the large road engine that moment making its way towards him 
on the track he was just about to step upon. If he had listened, he 
would have heard the rumbling noise or the ringing of the bell. If, 
notwithstanding these obvious and indispensable precautions, he saw 
fit to try to make the crossing in advance of the engine, he was guilty 
not only of want of ordinary care, but of great recklessness. If he had 
not looked or listened he was, according to all authority and reason, 
guilty of negligence in not taking that reasonable precaution to pre- 
vent exposure which his environment imperatively demanded. His 
environment was such that he ought reasonably to have anticipated 
danger at every step, and every precaution suggested by the alert 
and attentive use of all his senses should have been taken. This he 
failed to take. The physical facts, in our opinion, conclusively show 
tfiat he must have thoughtlessly and heedlessly stepped upon the track, 
and that he did so almost simultaneously with the approach of the 
engine (for he was not able to cross the track before he was hit by it) ; 
or they show that he entered upon the track prior to the approach 
of the engine and caught his foot in a frog, and was so held as to 
disable him from completing the crossing before he was injured. The 
latter contingency is not presented by his counsel, and no claim is made 
that the existence of the frog, blocked or unblocked, in defendant's 
switching yard is in itself such evidence of negligence as to constitute 
the basis of an action. For apt illustrative cases denying plaintiff's 
right of recovery because of his contributory negligence, reference may 
be made to the following cases : Rollins v. Chicago, etc., Ry. Co., su- 
pra; Tomlinson v. Chicago, etc., Ry. Co., supra; Missouri Pac. Ry. 
Co. V. Moseley, 6 C. C. A. 641, 67 Fed. 921 ; Tucker v. Baltimore & O. 
IL Co., 8 C. C. A. 416, 59 Fed. 968; St. Louis, etc., R. Co. v, Chap- 
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man, 71 C. C. A. 523, 140 Fed. 129; Ames v. Waterloo,'etc., Company, 
120 Iowa, 640, 95 N. W. 161. 

We think the learned trial judge of the Circuit Court committed 
no error in directing a verdict for defendant, and its judgment is af- 
firmed. 



ZELL T. JUDGES OF CIRCUIT COURT OF UNITED STATES FOR 
EASTERN DISTRICT OF VIRGINIA. 

(Circuit Court of Appeals, Fourth Circuit November 14, 1906.) 

No. 713. 

Courts— Jurisdiction op Circuit Court op Appeals.— Writ op Prohibition. 
A Circuit Court of Appeals has no power to issue a writ of prohibition 
as an original or Independent proceeding, but only in aid of its own juris- 
diction, which is wholly appellate, and, except in cases of petitions for 
review In baniiLruptcy proceedings, can only be Invoked by an appeal or 
writ of error. Nor can It issue such writ as ancillary to a contemplated 
appeal or writ of error. 

[Ed. Note. — Jurisdiction of Circuit Court of Appeals In general, see note 
to Law Ow Bew v. United States, 1 C. C. A. 6; United States Freehold 
Land & Emigration Co. v. Gallegos, 32 C. C. A. 475.] 

On Petition for Writ of Prohibition. 

The following are the petition and exhibits referred to in the opinion : 

"The suw)lemental petition of Frank D. Zell respectfully shows unto the 
Court: 

"(1) That since the filing of his original petition for a writ of prohibition 
and the granting by this honorable court of the rule to show cause why a writ 
of prohibition should not issue (which said rule was granted at or about 3 
o'clock on November 9, 3906), the Honorable Edmund Waddill, Jr., sitting in 
the Circuit Court of the United States for the Eastern District of Virginia, at 
or about 5 :30 o'clock p. m. on November 9, 1906, announced in open court cer- 
tain conclusions reached by him in the matter of Fink v. Bay Shore Terminal 
Company, and directed that there should be filed of* record in said cause a cer- 
tain memorandum (a copy of which is annexed hereto marked 'Exhibit A*) and 
four decrees, copies of which are annexed hereto, marked *Exhibits 1, 2, 3, and 
4,' respectively. As recited in said memorandum, said decrees were 'filed to 
the end that such use may be made of them as may be thought proper.' TQe 
decree markedi 'Exhibit 1,' relating to the refusal of the court to dismiss the 
restraining order granted against your petitioner and others, and granting an 
Injunction against them was dated November 8, 1906 (his honor. Judge \C ad- 
dill, having on November 8, 1906, orally announced in open court that the mo- 
tion of Frank D. Zell to dismiss the restraining order aforesaid was denied, 
and an injunction against him granted); the three other decrees and the 
memorandum accompanying the same being dated November 9, 1906. 

"(2) That upon the announcement of the said conclusions and the filing of 
the said memorandum, and for instruments in the form of decrees by his 
honor. Judge Waddill, one or more of the counsel engaged in the cause asked 
Judge Waddill to state whether, the decrees not being signed, they were in- 
tended and to be treated as the orders and decrees of the court in regard to 
the matters and things therein ordered and directed, to which inquiry Judge 
Waddill replied in substance and effect that the papers aforesaid spoke for 
themselves, and that he did not desire to make any further statement in regard 
to them. 

"(3) That upon the handing down of the memorandum audi decrees afore- 
said, counsel for your petitioner stated in open court that be desired on behalf 
of your petitioner to take appeal. 
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"(4) That on November 10, 1906, your petitioner's counsel requested his 
honor, Judge Waddlll, at chambers, to enter of record an order showing the 
refusal of the court to permit your petitioner to flle the petition, a copy of 
which is annexed to the original petition addressed to your honorable court 
and marked "Exhibit D," which petition in effect prayed the lower court for 
leave to intervene in the case of Finlt v. Bay Shore Terminal Company, to the 
end that your petitioner and William E. Fritz might be beard upon a motion 
to dismiss the said cause. At the same time counsel for your petitioner pre- 
sented a draft -of an appropriate order. His honor. Judge Waddill, declined 
to receive or to sign such order, or any other order In the premises, stating, 
in substance and effect, that, having handed down the memorandum and other 
papers herein before referred to, he was unwilling to sign any other orders or 
(fecrees so long as the prohibition proceedings jwere pending. 

"(5) ICour petitioner further shows to your honors that he is now, and since 
obtaining the evidence of the collusive agreement referred to in the original 
petition presented to your honorable court, and the exhibits thereto atttached, 
always has been, ready and willing to show to the satisfaction of the Circuit 
Court of the United States for the Eastern District of Virginia the facts relat- 
ing to said collusive and wrongful agreement, and has been, and still is, ready 
and wlUhig to produce the proof of his allegations in such manner and at such 
times as to said court seemed most convenient and proper; that he is ready 
and willing to produce evidence of said facts before a special master, ap- 
pointed by said Circuit Court, or by this court to examine the same, or to 
prove said facts by affidavits, or otherwise, as this court, or the said Circuit 
Court, may deem most fitting and proper. 

••Wherefore your petitioner renews his prayer to your honorable court for 
a writ of prohibition and such alternative or further relief as to your hon- 
orable court may seem right and just and necessary to protect the rights of 
your petitioner in the premises. 

••And your petitioner will ever pray, etc 

"[Signed] Frank D. Zell." 

Exhibit A« 

"•Memorandum. 

••Waddill, District Judge: This case has been under argument and consid- 
eration for the last two days before the undersigned upon the question of the 
right to allow Frank D. Zell to appear herein and file a certain petition and 
answer and certain exceptions to the confirmation of the report of sale, and 
upon the motion for confirmation of the sale of the property made herein on 
the 3d day of May last; it having been understood, at the Instance of Zell's 
counsel, that the question of confirmation of sale would not be acted upon until 
this time. After elaborate argument, the case was finally submitted for deter- 
mination at 4:30 o'clock this evening, and, having reached a conclusion upon 
each of the four questions, the court prepared Its decree carrying out the 
same. At 4 o'clock, when In the preparation of the last decree, a rule for a 
writ of prohibition was handed the court, one of the provisions which in ef- 
fect suspends further action in the case^ Having reached the conclusion and 
drawn the decrees carrying out the same before the prohibition proceeding was 
known, the said four decrees are herewith filed, as they embody the court's 
views and conclusions as to what should be done in the premises, and what is 
necessary to be done, unless the rights of practically all the parties in inter- 
est, including the purchasers, Involving hundreds of thousands of dollars, are 
to be sacrificed and Imperiled. 

•'These papers are filed to the end that such use may be made of them as is 
thought proper ; the court having given its best judgment to the cause, with 
foil knowledge of the facts and circumstances surrounding it from inception 
to the present time. 

•'fiiomund Waddill, Jr., U. S. District Judge. 

-RichmomU Ya., Nov. 9th, 1006.'* 
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Exhibit 1. 

'*In the United States Circuit Court for the Eastern District of Virginia. 

''Charles B. Fink and Others t. Bay Shore Terminal Company. In Equity. 

"Upon Ancillary Petition of B. W. Leigh and M. C. Ferebee. 

"This cause came on this day to be heard upon the ancillary petition afore- 
said, filed by B. W. Leigh and M. C. Ferebee, stakeholders, on the 24th day of 
April, 1906, raising certain questionis respecting the ownership and use of some 
of the mortgage bonds of said defendant company, decreed to be used in pay- 
ment of the property of the defendant ccmipany by decree of sale thereof 
heretofore entered in the original cause ; upon the temporary restraining or- 
der awarded on said 24th day of April, 1906, upon said petition, against Frank 
D. Zell and Edward B. Smith & Co., returnable before this oourt on the 17th 
day of May, 1906; upon the motion of Frank D. Zeil, made the 12th day of 
May, 1906, pursuant to notice thereof, to vacate said tmnporary restraining 
order, and upon motion on said day of said petitioners Leigh dc Ferebee to 
grant said injunction, which said motions to vacate said restraining order, 
and to grant said Injunction were fully heard on said 12th day of May, 1906, 
and that day submitted to the court; upon the p<etition aforesaid, and exhib- 
its therewith filed, and the following papers filed by the parties, respectively, 
that is to say: In behalf of said Leigh and Ferebee, the answer and cross- 
bill of Edward B. Smith & Co., affidavits of B. W. Leigh, J. A. X. Groner, 
W. C. Cobb, W. T. Shncoe, and a paper purporting to be a copy of the bill filed 
by A. L. Sweeney in the law and equity court of the city of Norfolk ; and in 
behalf of the said Frank D. Zell, his own affidavit, together with a supple- 
mental affidavit, the affidavit of William L. Royall and of Malcolm J. Lloyd, 
and upon the arguments of counsel. And the court, being fidly advised of its 
Judgment in the premises, doth on this 8th day of November, 1906, refuse to 
vacate the temporary restraining order granted as afcM'esaid on the 24th day 
of May, 1906, and doth grant the injunction prayed for; that Is to say, the 
court doth adjudge, order, and decree that Frank D. Zell, his agents, attorneys^ 
and servants, and all others, be enjoined and restrained, until the further or- 
der of the court herein, from instituting or prosecuting In any other Jurisdic- 
tion any suit or proceeding against said petitioners on account of his (said 
Zell's) claim to certain bonds of the Bay Shore Terminal Company in the bands 
of the said petitioners, Leigh and Ferebee, and especially from prosecuting the 
suit now pending In the court of common pleas No. 4, Philadelphia county, 
Pennsylvania, against said petitioners and others, being cause in equity pend- 
ing in said court No. 2,774, Instituted at the March term, 1906, of said court- 

"And the court doth further adjudge, order, and decree that Edward B. 
Smith & Co., a partnership consisting of Edward B. Smith, Frank E. Bond, 
George W. Norrls, John S. Jenkins, Jr., and Edward J. Mac Vicar, be likewise 
enjoined and restrained from instituting or prosecuting In any other Jurisdic- 
tion any suit or proceedings on account of their claim to the ownership of 
the bonds in said petition mentioned, until the further order of the court. 

'• 9 United States Judge, 

"Richmond, November 8th, 1906." 

Exhibit 2. 

••In the United States Circuit Court for the Eastern District of Virginia. 

•'Charles E. Fink and Others v. Bay Shore Terminal Company. In ^Equity. 

•'Upon Ancillary Petition of B. W. Leigh and M. C Ferebee. 

•This day came Frank D. Zell, one of the defendants named in the ancillary 
petition of B. W, Leigh and M. C. Ferebee filed herein on the 24th day of May, 
1906, raising certain questions as* to the ownership and use of certain mort- 
gage bonds of the defendant company in payment of the property of the de- 
fendant company theretofore decreed to be sold in the original suit, and 
moved the court to allow him to file his answer to said petition, which answer 
was presented to the court on the 8th day of November, 1906, after the an- 
nouncement of the court's decision on the application for injunction hereto> 
fore heard and submitted^ being the paper presented to Judge Pritchard and 
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referred to In his order of October 12, 1906, to the filing of which the peti- 
tioners Leigh and Ferebee objected, but the court granted said Zell's motion, 
and his answer is accordingly filed, with leave to the petiticmers to make 
snch defoises thereto, by replication, exception, or otherwise, as they may be 
advised. , U. S. Judge. 

''Richmond, Va^ November 9, 1906." 

Exhibit 8. 
"In the United States Circuit CJourt for the Eastern District of Virginia. 
'^Charles El Fink and Others v. Bay Shore Terminal Ck>mpany. In Equity. 

'*rhls day came Frank D. Zell, and moved the court to allow hbn to file a 
certain petition herehi presented to the court on 3'esterday, the 8th day of No- 
vember, 1906, being the paper presented to Judge Pritchard and referred to in 
hia order of October 12th, 1906^ setting up the fact that he is a large bond- 
holder and stockholder of the defendant company, and in which said petition 
he se^s to intefvene herein for the purpose of raising the question of the ju- 
risdiction of the court, in that, as he avers, the bill, though appearing to be 
filed by a citizen of Maryland and for a sum within the jurisdiction of this 
court, was collusively instituted In fraud of the court's jurisdiction ; and the 
said Zell further moved the court 'to permit him. to file exceptions to the con- 
firmation of the sale of the property and franchises of said defendant, made 
oa the dd day of May last, pursuant to the final decree of foreclosure entered 
in this cause on the 17th day of March, 1906 ; the confirmation of such sale 
having in the meantime been suspended because of the effort on the part 
of the said Zell to intervene in this cause, and which application on his part 
was only recently pending in the Supreme Court of the United States, and 
since the dismissal of said appeal at his request. 

"To the right of said Zell to appear herein to file said petition and make 
such exceptions to the confirmation of the sale the trustee in the mortgage un- 
der which he claims to hold bonds» the defendant corporation, the holders of 
$200,000 of receiver's certificates, and parties representing sundry other in- 
debtedness of the defendant company and obligations of the receivers, ob- 
jected, and was fully argued by counsel. 

"Whereupon, the court doth decline to allow said Zell to appear herein, or 
to entertain his said petition or exceptions, for the following, among other, 
reasons: 

"First. That said Zell has been before the court by representation through 
the trustee under the mortgage practically from the inception of this cause; 
that he is a pendente lite purchaser, who acquired his interest only a short 
time before the sale of the property ; that his said trustee, and the person 
from whom he bought, his privy, have all along been parties to these proceed- 
ings, particularly including the contracting of debts of several himdreds of 
thousands of dollars for the benefit of the property, whereby the road was 
completed and made valuable and salable ; and that he is estopped to make 
his present plea, especially in view of the fact that this court, the Circuit 
Court of Appeals for this circuit, and the Supreme Court of the United States, 
have in this cause, all within six months last past, denied his right of interven- 
tion herein. 

"Seccmd. That said Zell, not being a party to the cause, has no right to ap- 
pear herein for the purpose of excepting to the confirmation of the sale. 

"Third. That the averments set forth in his said petition constituting a 
latent infirmity of the jurisdiction of the court, by reason of the alleged unlaw- 
ful conduct of some of the parties hereto in connection with the institution of 
the same, are not sufficient in themselves, under the facts and circumstances 
of this case, in which a final decree has long since been entered, to justify the 
court in entertaining the petitioner's request; and this is particularly true, 
since the rights of a large number of persons, who are legally entitled to sue 
in this court, have Intervened herein upon the faith of the validity of the 
proceedings and because of the court's being in exclusive possession and con- 
trol of the property of the defendant company, as well as a large number of 
persons who have contracted obligations with the court in connection with the 
otHistmction and operation of the property for three years last past, all of 
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whose rights woald be disastrously affected and destroyed by complying with 
the prayer of said petition ; and the said petitioner is therefore denied the 
right of appearance and to file said petition, or to make said exceptions, with- 
out prejudice to any lawful right he may have in the premises. 

•• ^ U. S. Judge. 

"Richmond, Va., Nov. 9, 1906." 

Exhibit 4. 
"In the United States Circuit Ck)urt for the Eastern District of Virginia. 
"Charles E. Fink and Others t. Bay Shore Terminal Company. In Equity. 

"This cause came on this day to be heard upon the report of sale of the 
special commissioners appointed by the final decree entered herein on the 17th 
diay of March last, to make sale of the property, estate, and franchises of the 
defendant company, filed herein on the 7th day of May last, upon the supple- 
mentary report and affidavits filed, and upon the motion of the defendant 
company, the Atlantic Trust & Deposit Company, trustee in tiie mortgage, and 
Wright & Snyder, holders of $200,000 of receiver's certificates heretofore issued 
herein, to confirm the sale to Edward B. Smith & Co., of said property, estate, 
and franchises, so made on the 3d day of May last at the price of $765,000, 
to the granting of which motion said Edward B. Smith & Co., by counsel pres- 
ent in court, makes no objection, and was argued by counsel. On consideration 
whereof, the court being satisfied that the price at which the property was 
struck out to said Smith & Co. was a most excellent one, and that there is the 
utmost urgency why the sale, a confirmation of which has been suspended for 
the last seven months, should be passed upon, it is adjudged, ordered^ and de- 
creed that the said reports of said special commissioners and the sale therein 
reported to have been made to the said E. B. Smith & Co. be In all respects 
approved, and confirmed. 

"And the court doth further adjudge, order, and decree that the said Edward 
B. Smith & Co. pay, and the said special commissioners do receive, the bal- 
ance of the purchase price of said property, the same to be applied in accord- 
ance with the terms of said sale, as prescribed in the decree entered herein 
on the 17th day of March. 1906. — , U. S. Judge. 

"Richmond, Va., Nov. 9, 1906." 

Charles H. Burr, Reynolds D. Brown, and William L. Royall, for 
petitioner. 

Lawrence D. Groner and Tazewell Taylor, for respondents. 

Before GOFF, Circuit Judge, and BRAWLEY and McDOWELL, 
District Judges. 

GOFF, Circuit Judge. This case is fully stated in the petition, the 
exhibits filed therewith, and also in the answer tendered thereto. 
Should the writ of prohibition, as prayed for by petitioner, be issued 
by this court? The act creating it provides that it shall have the pow- 
ers specified in section 716 of the Revised Statutes of the United States 
[U. S. Comp. St. 1901, p. 680], which sets forth that the Supreme 
Court and the Circuit and District Courts of the United States shall 
"have power to issue all writs not specifically provided for by statute, 
which may be necessary for the exercise of their respective jurisdic- 
tions, and agreeable to the usages and principles of law." When this 
petition was filed there was no proceeding of an appellate character 
pending in this court, relating to the case referred to by it, concerning 
which any auxiliary writ was necessary for the exercise of the appel- 
late jurisdiction of this court — a court created by a statute which makes 
it only a court of appeals, and gives it no original jurisdiction. 
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The petitioner complains, saying that, at the time he filed his peti- 
tion, the Circuit Court for the Eastern District of Virginia had not 
signed and caused to be entered of record the decrees he alleged said 
court had announced that it would enter. The answer to the rule to 
show cause discloses that said Circuit Court had prepared the decrees 
so referred to, which embodied the views as announced by the judge 
of the court, and which would have been entered as part of the record 
of said cause but for the fact that said court was restrained from pro- 
ceeding further therewith by the rule of this court to show cause. 
When said decrees are entered, the petitioner will certainly have the 
right to appeal to this court from the decree granting the injunction 
complained of by him, and it may be that then this court will find it 
necessary to use some auxiliary ^ writ for the purpose of effectually 
exercising its appellate jurisdiction. 

We are of the opinion that evei^ case of which this court can take 
jurisdiction, except petitions relating to bankruptcy proceedings, must 
be brought to it by either appeal or writ of error. It has no power to 
issue the writ of prohibition as an original or independent proceeding, 
and it has no right to issue it as ancillary to a contemplated writ of 
error or appeal, though it is quite apparent that cases may present 
themselves, after a writ of error or appeal has been perfected, in which 
it would not onljr be proper but absolutely necessary that such writ 
should issue in aid of its jurisdiction. While it is quite likely that the 
Circuit Court for the Eastern District of Virginia will enter the decrees 
it has so formulated, when it has the opportunity so to do, still it does 
not follow that it will do so, and it may be that it will so modify them 
that petitioner will not complain concerning them, or may so change 
them that petitioner may deem it best to go to an appellate court with 
other assignments of error regarding them. But, be that as it may, 
the only way this court can review them is by appeal after they have 
been passed upon by that court. 

For the reasons mentioned, we do not find it to be our duty to now 
issue in this matter the extraordinary writ of prohibition. The rule to 
show cause will therefore be dismissed, and the writ asked for will 
be refused. 



TOWN OF WATERFORD v. ELSON. 

(Circuit Court of Appeals, Second Circuit. November 15, 1906.) 

No. 26. 

L CouBTS— Jurisdiction of Cibcuit Court op Appeaijs — JuBisDicnoRAi. 
Questions. 

Under section 6 of the act creating the Circuit Courts of Appeals (Act 
March 3, 1891, c. 517, 26 Stat. 828 [U. S. Comp. St 1901, p. 549]) an appeal 
or writ of error does not bring before such court for review the question 
of the jurisdiction of the court below. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 13, Courts, § 1099. 

Jurisdiction of Circuit Court of Appeals in general, see Lau Ow Bew ▼. 
United States, 1 C. C. A. 6; United States v. Freehold Land and Emigra- 
tion Co. Y. Gallegos, 32 a C. A. 475.] 
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2. Highways— iNJXTBiss fbom Defects— Aonow Against Town— Noiica Uw- 
DEB Connecticut Statute. 

Under Gen. St 1902, Conn. § 2020, which requires as a condition prece- 
dent to the maintenance of an action against a town to recover for an 
injury caused by a defective highway that a written notice shall -be 
served on a selectman of the town within 60 days after such injury, which 
shall contain "a general description of the same and of the cause thereof 
and of the time and place of its occurrence," as construed by the highest 
court of the state, a notice describing the cause of the injury as the limb 
of a tree extending over the highway at a dangerously low height, and 
the place as "on the Great Neclc Road, so called, near the Hedden place 
so called, hi said town of Waterford," is suflBcient hi respect to the place. 

[FA. Note. — For cases in point, see Cent Dig. vol. 25, Highways, § 515.] 

8. Abatement and Bevivai>-Rights of Aoiion Which Sitbvivb— Remedial 
OB Penal Actions. 

Gen. St. 1902, Conn. § 2020, giving a right of action against a town to 
recover damages caused by a defective highway, is not penal within the 
meaning of Acts 1908, p. 149, c. 193» § 8, which excepts from causes of ac- 
tion which survive "any civil action upon a penal statute," but is remedial 
in that it is intended to afford compensation to the party Injured and the 
cause of action survives to his executor or administrator under the gen- 
eral provisions of section 1 of said chapter. 

In Error to the Circuit Court of the United States for the District 
of Connecticut 

Writ of error from the United States Circuit Court for the District 
of Connecticut, which sustained plaintiff's demurrer to defendant's 
plea in abatement, overruled its demurrers and motions in arrest of 
judgment and for judgment notwithstanding verdict, and rendered 
judgment on verdict in favor of plaintiff. 

The opinions of the court below are reported in 138 Fed. 1004. See 
140 Fed. 800. 

D. G. Perkins, for plaintiff in error. 
W. S. Schutz, for defendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

TOWNSEND, Circuit Judge. The plaintiff, as administrator, 

brought this action to recover damages for death of his intestate caused 

by injuries alleged to have resulted through a defective highway, un- 

' der section 2020 of the General Statutes of Connecticut 1902. Said 

section provides as follows: 

"Any person injured in person or property by means of a defective road 
or bridge may recover damages from the party bound to keep it in repair; 
but no action for any such injury shall be maintained against any town, city, 
corporation, or borough, unless written notice of such injury and a general 
description of the same, and of the cause thereof, and of the time and place 
of its occurrence, shall, within sixty days thereafter, ♦ ♦ ♦ be given to a 
selectman of such town." 

Defendant appeared and pleaded in abatement of the writ, on the 

? round that the copy was not attested by the officer who served it. 
he plaintiff replied tliat the copy was served by the marshal, and was 
attested by the clerk of the Circuit Court to be a true copy of the writ 
and complaint. To this replication defendant demurred. 
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The question thus raised is a jurisdictional one. A majority of the 
court is of the opinion that under the construction adopted in this 
Circuit of the fifth and sixth sections of the Evarts act the question of 
the jurisdiction of the court below is not before us for review. U. S. 
V. Lee Yen Tai, 113 Fed. 465, 61 C. C. A. 299 ; Fisheries Co. v. Len- 
nen, 130 Fed. 533, 65 C. C. A. 79. See, also, Sun Printing & Pub. 
Co. V. Edwards, 194 U. S. 377, 24 Sup. Ct. 696, 48 L. Ed. 1027. There- 
after the defendant demurred to the complaint, on the ground that the 
notice given by plaintiff did not describe the place of the injury with 
the certainty required by said statute. 

The material portions of said notice are as follows: 

"To the Sel^tmea of the Town of Waterford hi the State of Gonnecticut: 
I hereby give notice that as admlnlsfrator of the estate of Jacob Elson, de- 
ceased, I have a claim. for damages. amounting to twenty thousand dollars 
against sakL town of Waterford for negligence on the part of said town which 
resulted in the injury of the said Jacob Elson on tfie sixteenth day of Sep- 
tember, 1903, and in his death. • • • [Here followed a statement of the 
injnrles.] These Injuries were cansed by the negligence of said Town in per- 
mitting and allowing at that time and for a long time prior thereto the limb of 
a tree to extend out over the highway at a dangerously low height which said 
Ihnb struck the said Elson who was driving along said highway and hurled him 
to the ground inflicting the injuries aforesaid. The time said injuries were in- 
flicted was about 7 :30 ,a. m.. September 16th, 1903. The place was on the 
Great Neck Road so-called near the Hedden Place so-called, in said town of 
Waterford." 

The courts of the state of Connecticut, construing the provisions of 
said section as to notice, have held that its purpose is "that of giving 
suflBdent information to enable the town audiorities to properly inves- 
tigate the claim." Dean v. Sharon, 72 Conn. 667, 673, 46 AtL 963. In 
Breen v. Cornwall, 73 Conn. 309, 312, 47 Atl. 322, the place of the injury 
was described as the road "familiarly called the 'Cook Road,' near th? 
ruin of an old house, we were thrown out of our wagon on that ledge 
of rocks in the road." The notice was held suflScient. There the court 
said: 

" "The sufficiency of the notice is to be tested with reference to the purpose 
for which it Is required. If sufficient for that purpose it is a good notice.' 
Budd T. Merlden Electric R. Co.. G9 Conn. 272, 28r), 37 Atl. 683. The place, 
cause, and nature of the injury are sufficiently stated In the notice when they 
are truly described with such a reasonable degree of certainty that ordinary 
men in the exercise of ordinary Intelligence under the circumstances can learn 
from the uotice the nature of the injury, and be able to ascertain by the use 
of ordinary diligence the place where it occurred and the cause that occasioned 
it* Gardner v. New London, 63 Conn. 267, 272, 28 Atl. 42 ; Budd v. Merlden 
Electric R. Co., supra ; Dean v. Sharon, 72 Conn. 667, 674, 45 Atl. 963. 

Much reliance is placed by defendant upon the case of Biesiegel v. 
Seymour, 68 Conn. 43, 19 Atl. 372. There the place was described as 
"a place in and upon said road near the former residence of Lyman 
Clinton/' and the notice was held to be insufficient. 

But it appears from the opinion of the court in said case that "no ref- 
erence is made in the notice to any visible object to mark the place 
where the accident happened." See, also, Lilly v. Town of Wood- 
stock, 59 Conn. 219, 22 Atl. 40. 

In the case at bar counsel for defendant has assumed that the no- 
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tice was necessarily insufficient upon its face. Tn this respect we think 
he was in error. Here there was notice of a visible object to mark 
the place, the limb of a tree. It does not appear, and is not to be 
presumed, that there were limbs from other trees thus extending^ out 
over the highway at a dangerously low height on said road near the 
Hedden Place, nor that there were any other trees near said place, nor 
that, for any other reason, the notice failed to contain "for all the 
practical purposes to be subserved * * * a reasonably sufficient 
general description of the * * * place of occurrence." Wood v. 
Stafford Springs, 74 Conn. 437, 441, 51 Atl. 129. We think, in view 
of the peculiar conditions existing in Biesiegel v. Se)anour, supra, and 
of the later decisions of the Supreme Court of Connecticut construing 
said statute, that this demurrer was properly overruled.' 

A more serious question is presented by the defendant's motion for 
judgment veredicto non obstante, on the ground that: 

"Upon the facts alleged in said complaint, said action is based on section 
2020 of the General Statutes of the state of Ck)nnecticut 1902, and is a penal 
action, and under the laws of the state of Connectkmt, and especially chap- 
ter 193 of the Public Acts of 1903, the cause of action set forth in said com- 
plaint did not surviye to and does not exist in favor of the administrator of 
said Jacob Elson." 

Section 2020 is as follows: 

"Any person injured In person or property by means of a defective road or 
bridge may recover damages from the party bound to keep it in repair." 

The material portions of said chapter 193, p. 149, are as follows : 

"Sec. 1. No cause or right of action shall be lost or destroyed by the death 
of any person, but shall survive in favor of or against the executor or ad- 
ministrator of such deceased person. ♦ • ♦ " 

"Sec. 3. The provisions of this act shall not apply to any cause or right of 
action or to any civil action or proceeding the purpose or object of which is 
defeated or rendered useless by the death of any party thereto; nor to any 
civil action or proceeding whose prosecution or, defense depends upon the con- 
tinued existence of the persons who are plaintifiFs or defendants ; nor to any 
civil action upon a penal statute. 

"Sec. 4. In all actions surviving to or brought by an executor or administra- 
tor for injuries resulting in death, whether instantaneous or otherwise, such 
executor or administrator may recover from the party legally in fault for 
such Injuries just damages not exceeding five thousand dollars ; provided, that 
no action shall be brought upon this statute but within one year from the neg- 
lect complained of . ♦ ♦ • " 

"Sec. 6. Sections 1094 and 1131 of the General Statutes and all acts and 
parts of acts inconsistent herewith are hereby repealed," 

Section 1094 provided as follows: 

"The executor or administrator of any person whose deatli shall have been 
caused by negligence, may recover of the party legally in fault just damages, 
not exceeding five thousand dollars." 

Section 1131 provided that: 

"No civil action or proceeding shall abate by reason of the death of any 
party thereto, but may be continued by or against the executor or adminis- 
trator of such decedent. ♦ ♦ ♦ The provisions of this section shall not ap- 
ply to any civil action or proceeding the purpose or object of which is defeated 
or rendered useless by the death of any party thereto ; nor to any civil action 
or proceeding whose prosecution or defense depends upon, the continued exist- 
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ence of the persons who are plaintiffs or defendants ; nor to any civil action 
npon a penal statute." 

In Reed v. Northfield, 13 Fick. 94, 23 Am. Dec. 662, the Supreme 
Court of Massachusetts considered a statute giving a cause of action 
against a town for injuries resulting from a defective highway, and 
held as follows: 

*'In the present case we think the action is purely remedial, and has none 
of the characteristics of a penal prosecution. All damages for neglect or 
breach of duty operate to a certain extent as punishment; but the distinction 
is that it is prosecuted for the purpose of punishment, and to deter others 
from offending in like manner. ♦ • ♦ It appears to us ♦ • • that in 
form and substance it is a remedial action/' 

This case is cited with approval in Huntington v. Attrill, 146 U. S. 
657, 13 Sup. Ct. 224, 36 L. Ed. 1123, where the Supreme Court says : 

"The true test is whether the main purpose of the statute 1^ the giving df 
compensation for an injury sustained or the infliction of a punishment upon 
the wrongdoer." 

To the same effect is the decision in Boston & Maine Railroad v. 
Hurd, 108 Fed. 116, 47 C. C. A. 615, 56 L. R. A. 193, where, however, 
as in Huntington v. Attrill, supra, the question was not one of sur- 
vival of action, but of the power of a court to enforce the penal law 
of a foreign state. 

But it is j^rgued that the Supreme Court of Connecticut, in the re- 
cent case of Bartram v. Sharon, 71 Conn. 686, 43 Atl. 143, 46 L. R. A. 
144, 71 Am. St. Rep. 225, has decided that section 2020 is a penal stat- 
ute. The construction by the state court of the statute of its state is 
binding upon this court. Manley v. Park, 187 U. S. 547, 551, 23 Sup. 
Ct. 208, 47 L. Ed. 296. Bartram v. Sharon, supra, referred to the 
act in question as a penal one, and, inter alia, said as follows : 

"Such an act should not be extended by construction beyond the plain mean- 
ing of Its words. The liability of the towns is to pay a penalty. In Moulton 
V. Sanford, supra (page 129 of 51 Me.), the court in speaking of a similar stat- 
ute, Davis, J., delivering the opinion, says: 'The statute is in its nature penal, 
as well as remedial, and ought to be construed strictly.' Perhaps this modifica- 
tion should be added: In respect to its penal provisions. The duty to repair 
is mainly remedial." 

See, also. Makepeace v. Waterbury, 74 Conn. 360, 50 Atl. 876 ; Up- 
ton V. Windham, 75 Conn. 288, 53 Atl. 660 ; Lavigne v. New Haven, 
75 Conn. 693, 55 Atl. 569. 

An examination of the decisions of the Supreme Court of Connecti- 
cut bearing on this question has satisfied us that there is no necessary 
conflict between the views of that court and of the Supreme Court of 
the United States and other courts, quoted above, as to the construc- 
tion of the statute in question. We think the apparent conflict arises 
from the fact that the word "penal," as applied in such cases, has a 
double meaning. It is penal in the sense that it imposes a penalty 
measured by the actual injury and is to receive a strict construction. 
It is remedial as affording compensation to the party injured. In none 
of the Connecticut cases cited above was the question of survival at 
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issue. In Upton v. Windham, supra, Judge Hamersley, who wrote 
the opinion in Bartram v. Sharon, supra, says: 

"The precise point decided in that case wa0 this: 'A traveler upon a high- 
way cannot be injured through a defect in a highway, • • • when the cul- 
pable negligence of a fellow traveler is a proximate cause of his injury.' " 

The statutes which are penal, so far as concerns the question of sur- 
vival, are those where the primary object is to inflict punishment on 
the wrongdoer, such as that imposing penalties for failure of a cor- 
poration to file annual reports, as in Mitchell v. Hotchkiss, 48 Conn. 9, 
40 Am. Rep. 146, or qui tarn actions for a prescribed penalty. Thus, 
in Plirnib v. Grif&n, 74 Conn. 132, 60 Atl. 1, the action was brought on 
a statute which provided that every person who cuts trees or timber 
on the land of another without his license shall pay to the party in- 
jured $2 for every tree of one foot in diameter, etc. The statute of 
Connecticut provided that no suit for any forfeiture upon any penal 
statute should be brought but virithin one year next after the commis- 
sion of the offense. The court, reviewing the authorities at great 
length, held that a statute which gives no more than a right of action 
to 3ie party injured to recover increased damages is not a penal stat- 
ute. Various cases cited in the case of Plumb v. Griffin, supra, indi- 
cate that if the question as to the character of a statute, such as the 
one here in question, were raised in the Connecticut court, it would 
hold that the right of action on such a statute was one which survived 
to the executor. And in Burr v. Town of Plymouth, 48 Conn. 460, 
473, the court says, referring to the defective highway statute : 

"The object of the statute was not to punish towns for misconduct, but to 
furnish a remedy to a party injured through a defect in a highway which it is 
made the duty of the town to keep in repair. And the whole object of the 
statute was to furnish a means whereby the party injured might obtain com- 
pensation for any injury he might receive, without fault on his part, by reason 
of any defect In the highway.** 

Even if it be assumed, however, for the purpose of this inquiry, that 
the statute is a penal one, we think that it could not have been the in- 
tention of the Legislature of the state of Connecticut, by the act of 
1903, quoted above, to destroy the right of action for death caused by 
negligence in cases of this character. The general right of recovery 
was first granted in 1848, and has been continued in every subsequent 
revision of the statutes, and has become a part of the settled policy of 
the state. We think that such an unbroken course of legislation for 
nearly 60 years is so persuasive of the legislative intent that it ought 
not to be nullified by the general language used in the act of 1903. 

A comparison of the statutes cited above supports the correctness 
of this conclusion. The sections repealed, giving the right of action 
to the representative of a deceased person, and providing that no civil 
action shall abate by reason of. the death of any party thereto, are 
practically re-enacted in the provisions of the act of 1903, which was 
a substitute therefor. Section 4 may be treated in connection with sec- 
tion 1 as a broader and more comprehensive statute than section 1094, 
which it repealed. We think that, taken together, they may be fairly 
interpreted as declaring that every right of action for injuries result- 
ing in death shall survive in favor of the executor or administrator 
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"of such deceased person, and thai he nmj jxcdyer for such injuries; 
but that where an action is brought, not for the recovery of compensa- 
tion for such injuries, but upon a statute which is penal in the sense 
that its main object is to inflict a pumshment upon tUe offender, such 
action does not survive. 

In these circumstances we think the court below rightly disposed of 
the preliminary questions raised as above* and we should not feel jus- 
tified in disturbing the verdict after a trisd upon the merits. 

The judgment is affirmed. ' 



THB KAISEBIK MABIA THERESA. 
(CIrcoit Ooort of Appeals, Second Glrcalt Noyember 7, 1908.1 

Na 2& 
L GoixiKoir — Sgroohxb Ovkbtakbr bt Sicahship — FAiitintE to ExmBrr 

SiVBH lilGHT. 

A finding affirmed that a schooner was in fonlt fdr a collision with an 
overtaking •teamship at night because of her failure to exhibit a white 
light or flare-up astern, as required by article 10 of the International Navi- 
gation Rules (Act Aug. 19, 1890, c. 802, | 1, 26 Stat 820 [U. S. Gomp. St 
1901, p. 2806]), on evidence which showed that while she had a torch, it 
wae not In condition for use for lack of oil, so that when its ose was at- 
tempted it qnickl/ blew out. 

[Ed. Note.— Overtaking vesSels, see note to The Rebecca, 60aO.A.254j 
%, Sakv— ExoESsivB Sfekd. 

A steamship is not required to maintain a speed so low as to. enable 
her to avoid collision with other vessels which are navigating without 
displaying proper lights. 
8L Sakv— Removal or LooROirrs tbom 8i!ations— Dutt to REDtrcs Speed. 

A steamship, navigating the Atlantic on a dark but clear night, which 
was obliged by the coldness of the weather and the freezing of the spraj 
to remove the lookouts from their proper places forward to the bridge^ 
but which kept a good lookout from there, cannot be held In fault for a 
oolllsion with a schooner which she overtook, and which exhibited no 
stem light, because she did not reduce her speed so as to enable her to 
avoid the collision after coming near enough to make out the schooner. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

This cause comes here upon appeal from a decree of the District 
Court, Southern District of New York, which held both vessels in 
fault for a collision between the schooner Pavia and the S. S. Kaiserin 
Maria Theresa; The collision took place about 4:30 a. m., January 
4, 1901, on the Atlantic Ocean, about two days' journey from the port 
of New York, both vessels were westward boimd, the steamer over- 
taking the schooner. 

E. E. Blodgett, for libelants. 
Jos. Larocque, Jr., for claimant 
For opinion below, see 126 Fed. 145. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Ju4gcfc 
140 F^7 
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LACOMBE, Circuit Judge. It is conceded that the schooner did 
not show from her stem the fixed white light, required by article 10, 
International Rules (Act Aug. 19, 1890, c 802, § 1, 26 Stat 320 fU. 
S. Cpmp. St 1901, p. 2866]), but her contention is that she showed 
a flare-up light, which the article permits as an alternative when no . 
fixed light is carried. The District Judge found that she "failed to 
properly exhibit a flare-up light She had a torch aboard, but it was 
not in a condition to use for lack of oil, so that when it was lighted 
and attempts made on two occasions to exhibit it to the steamship it 
quickly went out, and, in effect, she exhibited no light astern." 

The evidence fully sustains this finding. There were four persons 
on the bridge of the steamer, an experienced seaman stationed at each 
end (port and starboard) and the navigating and watch officers (first 
and fourth officers) respectively, on the port and starboard sides. None 
of them, although they were keeping a careful lookout ahead, saw 
any light on the schooner, the first indication of her proximity being 
tilt lootning up through the darkness of her masts about half a point 
on the starboard bow, a short distance ahead. Of the weight to be 
given to such testimony we have written on former occasions. Sewall 
V. La Champagne (D. C.) 63 Fed. 398; Gurney v. The John H. 
Starin, 122 Fed. 236, 68 C. C. A. 600; The Helen G. Moseley, 63 C. 
C. A. 144, 128 Fed. 402. The evidence from the schooner is un- 
persuasive. She carried an eight-wick torch, but the single sailor- 
man who was on watch did not know^where it was kept, and after 
sighting the steamer had to go forward to inquire for it, then back to 
the cabin to get it, then forward again to have it lit in the sheltered 
forecastle ; there was a very heavy blow — almost a gale. An effort to 
light it with matches failed, so it was thrust into the stove to secure 
ignition. When lit the watch carried it to a raised place amidships, 
and waved it above his head ; it went out, and he returned to the fore- 
castle. Those below then poured some oil from a can into a pail and 
thrust the torch into it, apparently expecting that the wicks would 
absorb enough oil to bum. It was again lit in the stove, again given 
to the watch, and when he waved it, it again went out While those 
in the forecastle were trying to light it the third time, the collision 
took place. How long on each occasion the torch remained lighted is 
not certain, apparently the wind blew it out and the probabilities are 
that its illumination was but momentary. There was a heavy sea run- 
ning, and it is not surprising that such a brief display was not ob- 
served by those on the steamer. The term "flare-up light" is not de- 
fined in the articles, but since it is provided as the alternative for a 
fixed white light at the level of the side-lights, it certainly must be 
one kept where it will be at hand and in proper condition when want- 
ed, and which will not blow out in a high wind, but will bum with 
such continuity as to give fair waming to the approaching vessel. We 
are dearly of the opinion that the schooner was in fault for failing to 
exhibit such a light 

The steamer was charged with fault in not having a proper lookout, 
because there was no one stationed at the stem or in the crow's nest 
Of this charge the District Judge says; 
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*The testimony shows that the coldness of the weather had caused the 
Apray, which flew aboard the steamship, to freeze on the forward part of the 
vessel Including the foremast, so that the removal o£ the lookouts to the 
bridge was justified by the circumstances." 

In this conclusion we concur. 

The steamer was also charged with fault because she was goings at 
full speed, 15 to 17 miles an hour. Of this charge the District Judge 
says : 

**If the steamship had been proceeding at a slower rate of speed, the colli- 
sion could doubtless have been avoided by the reversal of her engines. The 
removal of the lookouts from the best positions for seeing ahead imposed a duty 
upon the steamship to slacken her speed, so that she would be under com- 
mand and could reverse in time to avoid a collision with a sailing vessel ahead 
of her, which could be seen without a light exhibited astern. Full speed under 
the circumstances was inconsistent with the duty of the steafaiship to stop if 
there should be danger, and there was danger here which doubtless could hav^ 
been seen in time to avoid it if the lookouts had not been removed from their 
proper stations. Their removal necessitated the precaution of reducing speed. 
The Java, 14 Blatchf. 524, Fed. Cas. No. 7,233." 

In the Java, it was found that the sailing vessel had her regulation 
lights set and burning ; besides the heavy head sea, there" were occa- 
sional showers and some mist and the view of lookouts from the bridge 
was interfered with by a fore trysail. 

We are unable to concur in this conclusion of the District Judge be- 
cause it requires the steamer to maintain a speed so low as to avoid 
collision with other vessels which may be navigating without display- 
ing lights. This, we think, lays a burden . upon navigating vessels 
not warranted by the rules or by authority. The case of the Sarmatian 
is closely parallel. She was proceeding at her usual speed in the open 
sea. The night was dark, but lights when displayed could easily be 
seen ; she had a full watch on deck attending to her duties. The Cir- 
cuit Court held, affirming the District Court:. 

''She was hot bound to slacken her speed until there was apparent danger 
[The Scotia, 14 Wall. 170, 20 L. Ed. 822], and she had the right to act on the 
belief that every vessel she approached would give such notice as the local 
usages of the place, or the general rules of the sea required. ♦ • • Under 
these circumstances she might keep up her usual speed till something oc- 
curred to make it Improper. Had the schooner performed this duty this speed 
would not have Involved any loss to her." Kennedy y. The Sarmatian (G. C.) 
- 2 Fed. 911. 

We know of no authority qualifying this decision, which commends 
itself to us as sound and reasonable. 

In the case at bar the night was dark and cloudy, but there was no 
fog, mist, falling snow or rain, heavy or light, and lights could be seen 
for miles. The watch on the schooner saw the steamer's lights 20 min- 
utes before she struck — ^at least five miles away. The less powerful 
lights of a sailing vessel carried nearer the surface of the water could 
undoubtedly be seen by those on the bridge at least more than a mile 
away ; the navigators of the steamer estimate they could have seen them 
from two and a half to five miles off, but if apprised of the schooner's 
presence when a mile away, there would have been no difficulty in 
avoiding her. They saw her in fact, her mast and hull, when she was 
one-half to one-quarter mile away. There was water coming over the 
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bow»— **jua* sjph watef-^just s|)ra/' dver the starboard bow, the wind 
being at>out three pomls on the starbpard bow ; no danger to any one 
gQ^'rig forward on the deck. With the thermometer far below the 
freezing point, however, a lookout stationed where that spray would 
lash him would soon have been out of commission, the spray freezing 
on him as it fell, but the evidence does not warrant the conclusion that 
the spray rose so continuously -and in such volume as to obscure the 
view of those on the bridge looking forward to pick up the lights 
which they were entitled to assume would be found on all vessels 
navigating in their vicinity. Between the bridge and the bows rose 
the mast on which the crow's nest was located, but with a lookout at 
each end of the bridge and two watch officers between on either side 
it could not have interfered with the outlook. Undoubtedly a lookout 
in the crow's nest which is a little forward of the bridge and 10 feet 
higher could have seen a ship's light further off than could Ibose on the 
bridge; whether he could have seen a dark object, nor visible at a 
distance on the horizon line, any sooner, is doubtful. There was noth- 
ing to interfere with maintaining a lookout there. He was withdrawn 
bemuse th^ ladder was so coated with ice as to make the place in- 
accessible. But that is not material. If the conditions were such that 
those on the bridge could have seen such light so long before any risk 
of collision as to enable the steamer easily to avoid the other vessel 
either by change of course or by stopping and reversing we do not see 
how under the rules of navigation she can be held in fault for exces- 
sive speed. 

The decree is reversed, with costs and cause remanded^ with in- 
structions to decree in accordance with this opinion. 



eiEOERT T. GANDOLFI et al.^ 

(Circuit Court of Appeals. Second Circuit December 4» 1008. On Re- 
hearing, January 7, 1907.) 

No. 84. 

!• TaADK-MABKS—OXOORAPHIOAL NAIOBS— AlfOOSTUBA BnTBBS. 

Complainants adopted the name ''Angostura" as the name of bitterfl 
originally manufactored by them In the town of that name In Venezuela* 
and continuously used the same thereafter, though the name of the town 
was subsequently changed. Complainants' bitters became widely and 
favorably known under such name. Held, that complainants were en- 
titled to protection In the use of the name as against persons using It 
to create dishonest competition, though complainants could not obtain 
a monopoly In the use of the word as a trade-mark. 

[Ed. Note.— For cases in point, see Cent Dig. voL 40, Trade-Marks and 
Trade-Names, fi§ 78-^2. 

Use of geographical names, see notes to Hoyt t. J. T. Lovett Co., 17 O. C 
A. 657 ; Illinois Watch-Case Co. v. Elgin Nat. Watch Co., 35 a a A. 242.] 

2. Bkiat—VffTAXB COMPBRTION— ISilTATION OF PAOKAOES. 

Where defendants Imitated both the name and bottles in which com- 
plainants' ''Angostura'' bitters were sold, the labels being similar, ex- 
cept that they disclosed the fact that defendants' bitters were made 
la Baltimore^ Md*, instead of Fort of Spahig la Trinidad^ where oom- 
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plalnanti^ bitter* were made, defendanta were gaflty of unfair eox&- 
petition. 

[Ed. Note.— For caaea in point, see Cent Dig. voL 46, Trade-Marks and 
Trade-Names, f 83.] 
Z» Bauk— Right to Pboteotion— FaAUDcruEiiT REPBtSEifT^Tioif, 

Complainanta manufactured and sold **Ango8tura*' bitters under rep* 
reaentations that it consisted of a mixture of certain bitter, aromatic, 
and carminative substances, togetlier with alcohol added as a preservative 
aolvent, and tliat the bitters did not contain any '^intoxicating in- 
gredienta" An advertising circular contained certlUcates of physlciana 
and customers, representing that the bitters were a valuable remedy for 
nearly all ills, and when mixed with water, beer, whie, and spirits, 
made a "splendid drink," and also that the bitters were free from dan- 
geroua ingredients and might be used by invalids, adults, and chil- 
dren to advantage Held, that the statement that the bitters contained 
no Intoxicating ingredienta should be construed as referring to the herbs 
and simples of which it was composed, and that such representations 
were not so false and fraudulent as to deprive complainants of relief 
in a suit to enjoin unlawful competition. 

[Ed. Notew^BV>r cases in point, see Cent DIt. vol. 40, '^de-Marka and 
Trade-Namea» f 94.] 

' Appeal from the Circuit Court of the United States tor the Southern 
District of New York. ».»•'• . • - . 

For opinion below, sec 139 Fed. 917. 

Arthur Furber and Robert C. Morria (William M. Copeland, of 
counsel) , for appellant 
J. B. Leavitt, for appellees. 
Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. Notwithstanding the voluminous rec- 
ord and the elaborate briefs by which the controver^ between the 
parties has been presented, the controlling questions of fact and law 
are few and simple, and permit the case to be briefly disposed of. 

The action was brought by the sons and successors in business of 
Dr. J. G. Siegert, who was the oricfinal manufacturer of an aromatic 
bitters which became known as "Angostura Bitters," to restrain the 
defendants from selling a preparation made by C. W. Abbott, and put 
upon the market under the same name, in bottles and wrappings in 
imitation of those previously adopted by the Sxegerts. The action 
was defended by Abbott, and may be treated as though it had been 
brought against him. The court below dismissed the bill of complaint 
upon the grounds that the Siegerts never acquired any right to use 
the name as a trade-name or trade-mark, that they had been guilty of 
fraudulent misrepresentations in offering their preparation to the pub- 
lic, and that Abbott had not committed any acts ot unfair competition. 

It appears that Dr. Siegert, a physician and surgeon, compounded 
and commenced the manufacture and sale of his bitters some years 
prior to 1846 at Angostura, a seaport town of Venezuela. In 1846 
the name of the town was officially changed from "Angostura" to that 
of "Cuidad Bolivar." Nevertheless, the former name also survived, 
and the town has ever since been commercially designated to some 
extent by the original name. The bitters were originally sold under 
the name of "Dr. Siegert's Aromatic Bitters." In 1853 they began 
to command an extensive sale in foreign countries, and were common- 
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ly Styled by dealers as "Angostura Bitters/' doubtless because they 
originated at Angostura. By 1868 the name "Angostura Bitters" had 
come to signify in all parts of the world the bitters which had been 
and were then prepared and sold by Dr. Siegert and his son ; and the 
name had been adopted by the Siegerts as one of the trade-names for 
their article. Between 1868 and 1873 it was used by them in their 
circulars to the trade and their advertisements to the public. In 1872 
it was registered in the Patent Office under tlie law then in force by 
their agent for this country as a trade-mark for their bitters; and 
about this time it was used upon the labels of their bottles as the promi- 
nent trade-name of their bitters. In the meantime there had been 
some sporadic instances of imitation by others, but what had become 
known the world over as "Angostura Bitters" were the bitters of the 
Siegerts. In 1870 Dr. Siegert died. In 1872 another of his sons ,was 
taken into the firm, and in 1875 the firm moved their factory from 
Cuidad Bolivar to Port of Spain, in the Island of Trinidad. 

Abbott, wbo.as has been said is the real defendant, claims to derive 
, his right tfi tis^ the name, which had thus been adopted as the trade- 
v'narae*-bf ftie Siegerts, through the firm of Mayhard & Co., who in th^ 
£aliwof-J872th6G:an:making bitters and putting them on the market un- 
; b^i'-th^lfame-OT'^Angostura Aromatic Bitters." This firm put up their 
bitters in bottles of the same size and shape of the Siegerts' bottles, 
sometimes using second-hand Siegert bottles; and they wrapped the 
bottles in labels which were obviously designed to imitate the Siegert 
labels in their conspicuous features. In 1877 Abbott registered the 
name "Aromatic Angostura Bitters" as a trade-mark for the bitters. 
Subsequently in putting them on the market he dropped the word 
"Aromatic," and has since in his labels, circulars, and advertisements 
styled them "Angostura Bitters." Neither Maynard & Co. nor Abbott 
have ever directly represented that their bitters were the Siegert prepa- 
ration, and they have always stated in their labels and advertisements 
that their bitters were manufactured by themselves at Baltimore. 
Nevertheless, we are satisfied that they used the name and simulated 
the Siegerts' bottles and labels to confuse the identity of their bitters 
with those of the Siegerts' preparation, and to lead the public to be- 
lieve that in buying theirs they would be buying those originally made 
and sold by the Siegerts. In order to justify the use of the wqrd 
"Angostura," they employed as one of the ingredients of their bitters 
a trifling infusion of Angostura bark. 

The case is essentially in its facts like one which was considered 
by the Circuit Court of Appeals of the Seventh Circuit in Bauer & 
Co. v. Siegert, 120 Fed. 81, 56 C. C. A. 487, which was a bill in equity 
by the Siegerts to enjoin Bauer & Co. from unfair competition in using 
the word "Angostura," and from simulating their labels and the dress 
upon the bottles, and in which it was contended that the word "Angos- 
tura" could not be the subject of a trade-mark or a trade-name. But 
the court sustained the bill, and enjoined the acts complained of. 

Undoubtedly the Siegerts did not, and could not, acquire such a 
monopoly in a geographical name as a trade-mark or trade-name as 
would entitle them to prevent others from using it under any circum- 
stances. But it is sufficient to entitle them to relief that they used 
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the name lawfully to designate their product until it became known 
to the trade by that designation, that by doing so they acquired a trade 
which was valuable to them, and that their business is being injured 
by acts of the defendants which create a dishonest competition by lead- 
ing the public to believe that Abbott's bitters are the original bitters. 
This has long been the law in this circuit (Anheuser-Busch Brewing 
Association v. Piza [C. C] 23 Blatch. 245, 24 Fed. 149), and has al- 
ways been adhered to in this court. When the name of a place or a 
locality has been so long applied as a descriptive designation of the 
product of some manufacturer there tliat it has acquired a secondary 
meaning, and has come to be generally recognized in trade a$ signify- 
ing his particular product, it becomes so far his property that a busi- 
ness rival cannot appropriate and use it to induce purchasers to buy 
a product made elsewhere, or even made at the same place. This 
proposition is so well settled that any citation of authorities would be 
superfluous, but the case of French Republic v. Saratoga Vichy Spring 
Ca, 191 U. S. 427, 24 Sup. Ct. 145, 48 L. Ed. 247, may properly be 
referred to. The syllabus in that case is as follows: 

"Geographic names often acquire a secondary signification indicative not 
only of the place of manufacture but of the name of the manufacturer or 
producer, and the excellence of the thing manufactured o? produced, which 
enables the manufacturer or owner to assert an exclusive right to such 
name as against every one not doing business within the same geographical 
limits ; and even as against them, if the name be used fraudulently for the 
purpose of misleading buyers as to the actual origin of the thing produced 
or palming off the productions of one person as those of another." 

If the geographical name has become a secondary designation in- 
dicative of the product of the particular manufacturer, it is as much 
entitled to protection as any arbitrary or fancy name which he might 
have selected; and the circumstance that the manufacturer may have 
removed his place of business, and is making his product in some other 
place, is of no more consequence than it would be if he had adopted 
the fancy name. 

The court below was impressed that the Siegerts had been guilty of 
fraud in misrepresenting the therapeutic qualities of their bitters, and 
especially in falsely representing that they were free from all intoxicat- 
ing ingredients. We cannot assent to these conclusions. The mis- 
statements referred to are mainly contained in certain certificates of 
physicians and chemists embodied in an advertising circular issued 
by the Siegerts. Some of these certificates depict the bitters as a 
valuable remedy for nearly all the ills that flesh is heir to; but the 
extravagance of their laudations is sufficient to deprive them of any 
weight in the minds of those who read the more careful statements in 
the certificates which accompany them. Representations that the bit- 
ters when mixed with water, beer, wine, and spirits make a "splendid 
drink," that they are free from admixture with the dangerous ingredi- 
ents "so commonly present in what are termed 'pick-me-ups,' " and 
are a useful, hygienic liqueur "that may be used by invalids and those 
in good health, by adults and children, with equal advantage," are hard- 
ly a sufficient basis for a charge of fraud. Medical experts have 
testified to the substantial truth of the statements; and it is not un- 
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reasonable to suppose that the Siegerts themselves came to believe 
that their own production which had acquired an unexampled populari- 
ty in all parts of the world was as remarkable in its curative proper- 
ties as some of the chemists and physicians certified. The statement 
that the bitters did not contain "any intoxicating ingredients" evidendy 
refers to the herbs and simples of which it was composed, as the ac- 
companying statement is: 

*'They consist of a mixture of certain bitter, aromatic and carmlnatiye 
snbstances, together with alcohol, added as a preservative and solvent" 

The defense of unclean hands comes with ill grace from a rival 
manufacturer who advertises his article in equally glowing and ex- 
aggerated terms, stating among other things that his bitters are "un- 
equaled as a cure for liver complaint, dyspepsia, fever and ague, bilious, 
intermittent and remittent fevers," and "a sure remedy against Asiatic 
cholera and yellow fever." 

Upon the whole case we are of the opinion that the complainants 
were entitled to an injunction restraining the defendants from using 
the word "Angostura," and from imitating complainants' labels and 
the dress upon their bottles, and to an accotmting. 

The decree is therefore reversed, with costs, and with instructions 
to the court below to decree conformably with this opinion. 

On Motion for Rehearing. 

PER CURIAM. In view of the fact that the opinion expressly states that 
the ease is considered precisely as if it were brought against Abbott, we see 
no reason for the assumption, which is the basis of this application by the 
nominal defendants, that they are charged with dishonorable conduct. 

The motion is denied. 



WILLIAMS V. CHOCTAW, O. & G. R. CO. et aL 

(Circuit Court of Appeals, Sixth Circuit December 6, 190C.) 

No. 1,555. 

L Tbiai*— Monow fob DiRECfnoN of Vebdict. 

On a motion to direct a verdict, the court must take that view of the 
evidence most favorable to the party against whom the direction is re- 
quested, who is entitled to the benefit of all fair and reasonable in* 
ferences from the testimony. 
[Ed. Note.— For cases in point, see Cent Dig. vol. 46, Trial, §§ 401, 402.] 
2. Master and Sebvant— Injuby to SEBVAin>— Duty to Obssbvb Defects is 

APFLIAt^OES. 

A railroad employe, worlclng constantly with an engine In the yards, 
may not close his eyes to obvious and dangerous conditions or defects 
therein, and recover for an injury resulting therefrom; but, if an ac- 
cident occurs, and he pleads ignorance, he must show that his Ignorance 
was not only actual, but excusable. 

[Ed. Note. — For cases in point see Cent Dig. vol. 34, Master and 
Servant IS 710, 712, 718.] 

8. Samb— Action fob Injubt— Contbibxjtobt Negligence. 

Plaintiff was foreman of a switching crew, working with an engine 
in railroad yards, and had used the same engine for a month, when he 
slipped from the footboard at the rear of the tender, at night, and waa 
injured. It appeared that the footboard was defective. In that It sloped 
downward* and was also icy that night by reason of the leaking of the 
tank. Such defects had existed for some tlme^ and plaintiff had worked 
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with the engine every day, and had ridden on the footboard. The engine 
was backing, making the position one of danger, and plaintiff was not 
compelled to occupy it at the time, but took it for greater convenience. 
Eeldt that he was chargeable with knowledge of the defects which he 
ought to have possessed in tlie exercise of oruinary care ana oDservatlou, 
and was guilty of contributory negligence which precluded him from re^ 
0(/?ering £or the Injury. 

[Ed. Note.->-For cases In point, see Cent Dig. yoL 34, Master and 
Servant, S 71&] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

E. G. Bell, for plaintiff in error. 

E. E. Wright, for defendants in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was a suit brought by Williams, 
the plaintiff below, against the defendant railroad companies, to re- 
cover damages for injuries received in the yards at Memphis, Tenn-, 
while employed as foreman of a switch engine and crew. At the time 
of the accident Williams was on the rear end of the tender. The train 
was backing, so he was in front of it. Attached to the rear of the 
tender was a footboard. The night was cold and freezing. He de- 
sired to get oflF the train to deliver some bills and to see that a switch 
was all right. As he went to get off, his foot slipped on the footboard 
and he fell under the train, losing one leg and having the other badly 
mangled. He claimed in his petition that the footboard and the tank 
above it were defective; the footboard because the L-shaped irons 
which supported it at the rear of the tank, were bent inward, giving 
it a dangerous slope, and the tank because it leaked, allowing the water 
to trickle down on to the footboard, where it froze, creating an icy, 
slippery surface. Williams claimed he was not aware of the condition 
of the footboard, and, relying upon the companies having used ordina- 
ry care in providing a reasonably safe place and appliances for his use, 
stepped upon it, when the accident resulted without his fault. The 
<iourt below directed a verdict for the defendants on the ground either 
that Williams knew or ought to have known of the condition of the 
footboard, and assumed the risk of using it, or was guilty of contributo- 
ry negligence in using it under the circumstances, or both. 

The rule is well settled that, where a motion is made to direct a 
verdict, the court must take that view of the evidence most favorable 
to the party against whom the direction is requested. In this case, 
Williams was entitled to receive the benefit of all fair and reasonable 
inferences from the testimony. Railway Co. v. Lowerv, 20 C. C. A. 
596, 74 Fed. 463 ; Mason v. Yockey, 43 C. C. A. 228, 'l03 Fed. 265 ; 
Riley v. L. & N. R. R. Co., 66 C. C. A. 698, 133 Fed. 904. It appears 
from the record that Williams was an experienced railroad man. He 
had been employed in the business for some 18 years, first as brake- 
man, and latterly as foreman of the switch engine and crew. As 
foreman he had charge of the switch engine and crew. The tender, 
with its appurtenances, was deemed a part of the switch engine. It 
was the duty of the engineer to inspect the engine each day when he 
took it out, reporting any defects, and it was also the duty of Williams to 



Digitized by 



Google 



106 149 FEDERAL BBPORTBB. 

report any defects he might observe, either in the engine or the cars ; 
but he was not obliged to inspect either. This engine had been in 
use in and about Memphis for about a month, and Williams had charge 
of it and the crew during that time. The accident occurred on the 
27th of December. For two or three days before that date it had 
been raining, and on that date it turned cold, and in the afternoon 
began to freeze. The engineer, who had been in charge of the engine 
from the time it reached Memphis, testified that he had observed the 
slope in the footboard and the leak in the tender from the first, but 
did not report them, because he did not think they were dangerous. 
One of the brakemen, whose station was at the rear of the tender, 
testified that he had observed the slope and leak, and that an experi- 
enced man could tell, from stepping on the footboard, that it was slop- 
ing. Williams stated he had not been on the footboard the day of 
the accident prior to its occurrence, or for several days before, be- 
cause it was raining and he rode in the cab. He admitted having been 
near the footboard on numerous occasions, and did not deny having 
been on it prior to the day of the accident, but testified he was not 
aware of the existence of the slope or the leak. He conceded it would 
have been his duty to report these defects if he had observed them, 
but contended it was the duty of the engineer both to inspect and to 
report, and, since the engineer did not report them, he insisted he had 
a right to rely upon the footboard being in a reasonably safe condition. 

Conceding that the primary duty of inspection rested upon the en- 
gineer as the representative of the railroad companies, and that he 
should have reported these defects, so that the companies might have 
discharged their duty to use ordinary care to keep the footboard rea- 
sonably safe for the use of their employes, including Williams, never- 
theless it was the duty of Williams, as a servant engaged in a hazard- 
ous occupation^ to employ his faculties, as reasonably prudent men do, 
to ascertain the condition of the machinery and appliances provided 
for his use. In the case of latent defects he may rely upon the in- 
spection of the companies ; but in the case of open and patent defects 
he must take steps to protect himself or be held to have assumed the 
risk. He may not close his eyes to obvious and dangerous conditions 
and expect to recover in case of accident. If accident comes, and he 
pleads ignorance, he must show his ignorance was not only actuil but 
excusable. Cunningham v. C, M. & St. P. Ry. (C. C.) 17 Fed. 882; 
Detroit Crude Oil Co. v. Grable, 36 C. C. A. 94, 94 Fed. 73 ; Reed 
V. Stockmever, 20 C. C. A. 381, 74 Fed. 186 ; McCain v. C, B. & Q. 
R. R. Co., 22 C. C. A. 99, 76 Fed. 125 ; Tuttle v. Milwaukee Ry. Co., 
122 U. S. 189, 7 Sup. Ct. 1166, 30 L. Ed. 1114 ; Washington & George- 
town R. R. Co. V. McDade, 135 U. S. 554, 570, 10 Sup. Ct. 1044, 34 
L. Ed. 235 ; Southern Pac. R. R. Co. v. Seley, 152 U. S. 145, 14 Sup. 
Ct. 530, 38 L. Ed. 391. 

In the present case, the question is, not whether Williams actually 
knew of the slope and leak, but whether, in the proper and prudent 
use of his opportunities for observation, he could and should have 
known of them. Giving Williams the benefit of all he claims from 
the testimony, still the question recurs whether, if he had used his eyes 
when near the footboard and tank, and his sense of feeling when on 
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the footboard, would he not have known, would not any ordinarily 
prudent man, under the circumstances, have known, that the foot- 
board sloped and the tank leaked? We are unable, after careful con- 
sideration, to satisfy ourselves that this question can rightly be an- 
swered other than in the affirmative. Conceding the slope and leak 
were defects which caused the accident, and that Williams did not 
know of their existence, we are forced to the conclusion that any 

■ person of ordinary prudence, exercising reasonable care in the employ- 
ment of the opportunities for knowledge open to Williams, would have 
discovered them under the circumstances of this case. The knowledge 
that he thus ought to have acquired by the proper and prudent use 
of his faculties the law imputes to him, and he must be taken to have 
assumed the risk resulting from the use of these defective appliances. 
Williams had charge of this switch engine for abput a month. He 
was near this footboard and tank every day during that time. He 
was certainly on the footboard before the day of the accident. In the 
case of Mason v. Yockey, 43 C. C. A. 228, 103 Fed. 265, where a fire- 
man, stepping on the iron apron between the engine and tender, which 
had become icy from water escaping from the tender through a de- 
fective valve, had slipped and fallen from the engine, receiving serious 
injuries, the action of the court below in permitting the case to go to 
the jury was sustained on the ground that the fireman had not been 
at work on the engine before during that winter, that he got on it at 
break of day on a cold winter morning, and was kept constantly em- 
ployed up to the time of the accident in the discharge of his duties as 
fireman, being required, to fire every two or three minutes. It will be 
observed that, when the defect became discoverable, the engine was 
out on the road,'and the question presented to the fireman of assuming 
the risk of such a defect, when the alternative was to abandon the 
engine and train, was quite diflferent from that presented where the 
engine is in the yard of the railroad company. Still we consider this 
a very dose decision. Of a similar character is that in the case of 
Le Due v. N. P. R. R. Co., 92 Minn. 287, 100 N. W. 108, in which 
the plaintiff's intestate, a switchman, fell from a defective footboard 
at the rear of the tender of a switch engine, and was run over and 
killed. It appeared that his duty required him to use the footboard, 
and that he had never been on it before. 

Taking another view : The footboard on the rear of a tender, used 
when tbe engine is backing, occupies the same relative position that 
the pilot of an engine does to the train when it is moving forward. 
It is a place of danger, not to be used unnecessarily. Railroad Co. 
v. Jones, 95 U. S. 439, 24 L. Ed. 506 ; Kresanowski v. N. P. R. R. 
Co. (C. C.) 18 Fed. 229; Kane y. Erie R. R. Co. (C. C. A.) 142 
Fed. 682. An experienced employe, called upon to use it, would natur- 

• ally, in the exercise of ordinary care, take steps to ascertain its condi- 
tion, and the nature of the foothold it would afford in alighting from 
the train, before intrusting himself to it. This would be especially, 
true after dark, on a rough track, in freezing weather, with the chance 
of ice on the footboard. In the present case, the testimony shows it 
was not necessary for Williams to use this footboard in front of the 
moving train in order to get off. He had been riding in the cab. He 
might have done so that night. No reason for the change was given. 
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If, as he claims, he did not know the condition of the footboard, then 
he unnecessarily chose a place certainly ot danger, and possibly ot un- 
usual danger, when one of safety was open to him. In doing this we 
think he acted negligently. 
The judgment is affirmed. 



WABASH R. CO. T. KITHCART. 

(Circuit Court of Appeals, Eighth Circuit. November 21, 1906.) 

No. 2,357. 

1. Master ▲kd Sebyart— Ihjubies to Sbbvant— Bbasehan— PEnnoif^AiXB- 

OATIONB OT NeOLIOEKCE. 

In an action for injuries, plaintiff, a brakeman, alleged tbat in com- 
plying with the orders of his superior he was compelled, by reason of a 
defective coupling rod, to step between the cars in order to uncouple them, 
and while doing so his foot was caught in an open unblocked frog in the 
track ; that the injury was occasioned because of the negligent and care- 
less construction of defendant's track in failing to properly hiock the 
frog, and that the accident was solely caused by reason of defendant's 
negligence in failing to properly construct and maintain its track at the 
point of the accident Held, that the petition was insufficient to raise an 
issue of negligence in maintaining a defective coupling appliance. 

2. Same— Neglioence—XJnblockisd Fbogs. 

Where, in an action for injuries to a brakemau by his foot becoming 
caught in an unblocked frog, there was undisputed proof that on some 
of the railroad systems in the state and elsewhere it was customary to 
leave frogs unblocked, and on others to block them, and the frogs on some 
parts of defendant's lines were blocked and on others not, and also that 
there was a fair difference of opinion among practical railroad men as to 
which was the safer practice, defendant's failure to block the frog in ques- 
tion did not constitute actionable negligence. 

[Ed. Note. — For cases in point, see Cent Dig. voL 34, Master and Serv- 
. ant 1221.] 

In Error to the Circuit Court of the United States for the Southern 
District of Iowa. 

James P. Hewitt (Geo. S. Grover and Carr, Hewitt, Parker & 
Wright, on the brief), for plaintiff in error. 

Halloran & Starkey and Thomas A, Cheshire, for defendant in 
error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. Kithcart recovered a judgment against 
the railroad company for personal injuries sustained in the state of 
Iowa while in its service and in the performance of his duties as a 
brakeman. The averments of negligence in his petition are contained 
in the following paragraphs : 

"That in complying with the said orders of his said superior officer, he was 
compelled, by reason of a defective coupling rod, to step between the cars 
in order to uncouple the same, and while between the said cars, in the act of 
uncoupling the same, his foot was caught and held fast in an open or un- 
blocked frog or guard rail in and on the track of the defendant company. 

'That said accident and injury was occasioned the plaintlflT because of the 
negligent and careless construction by the defendant company of its track. 
In failing to properly block the said frog or guard rail of the switch^ located 
at the point and place of the happening of said accident 
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"^That Bald acdd»xt occurred solely by reason of the carelessness' and neg« 
ligence of the defendant company^ as stated above, in failing to properly cou< 
stmct and maintain its said track at said point of said accident, and the plain- 
tiff was wholly free from contributing in any degree whatever to the same 
by reason of any negligent or careless acts upon his part." 

At the conclusion of the evidence the court denied a request of 
the railroad company for a directed verdict in its favor, and also 
refused to give an instruction that there could be no recovery because 
of a defective coupling rod as a ground of negligence. On the con- 
trary, the court instructed the jury that there were two charges of 
negligence in the petition, upon either of which a recovery might be 
had if the evidence warranted it — ^first, a defective coupling appliance, 
and, second, a failure to block the frog. In this the court erred. The 
petition does not charge the defective condition of the coupling ap- 
pliance as a substantive ground of negligence. The first of the 
paragraphs quoted from the petition is not an assertion of negligence 
on the part of the company. It merely sets forth a reason why the 
plaintiff went between the moving cars, and its purpose was to re- 
lieve him from the charge of contributory negligence. Morris v. 
Railway, 47 C. C. A. 661, 108 Fed. 747. This is manifest, because 
there is nothing more in the averment than a bare statement that a 
coupling rod was defective. It is not averred that the company was 
in any wise negligent in respect thereof, and for aught that appears 
the company may have been most diligent in the performance of its 
duties of inspection and maintenance. The purpose of the pleader not 
to rely upon the defect except as mere inducement to plaintiff's 
action in going between the cars is further shown by his failure to aver 
either that the cars were employed in interstate commerce, so that the 
act of Congress in respect of safety appliances would apply, or that 
they were employed in commerce within the state, so that a statute of 
Iowa upon the same subject could be invoked. Moreover, the evidence 
received during the trial went no further than to show the bare fact 
that the safety appliances were defective. The other paragraphs of the 
petition afford further proof, if any is needed, that the plaintiff rested 
his case solely upon a charge of negligence in respect of the condition 
of the track. In the second of those quoted he directly charges that 
the accident and the injury were occasioned because of the failure to 
properly block the frog or guard rail of the switch, and in the third he 
says that the accident occurred solely by reason of negligence in 
failing to properly construct and maintain its track at the point of the 
accident. Counsel endeavor to escape from this obvious conclusion by 
claiming that such averments were mere "opinions and conclusions 
of law," and should therefore be wholly disregarded. Were this 
true (though manifestly it is not), the plaintiff would have a petition 
stripped of every averment of negligence on the part of the defendant, 
and his right of recovery would be rested upon inadmissible inferences 
and presumptions. 

As to the failure of the railroad company to block the frog at the 
switch where the plaintiff was injured: Without recapitulating the 
testimony of the witnesses, it is suf&cient to say that there was un- 
disputed proof that on some of the railroad systems in Iowa and else- 
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wherie it was the custom to leave frog^ unblocked, and on others 
it was the custom to Hock them. The frogs on some parts of the 
defendant's lines of road were blocked, and on others not blocked. 
The particular frog in which plaintiff's foot was caught had never 
been blocked. The evidence also showed that there was a fair dif- 
ference of opinion among practical railroad men as to which was the 
safer practice. The case was therefore brought fully within the rule 
announced by the Supreme Court and by this court in Southern Pacific 
R. Co. V. Seley, 162 U. S. 145, 14 Sup. Ct. 530, 38 L. Ed. 391 ; Morris v. 
Railway, 47 C. C. A. 661, 108 Fed. 747; Kilpatrick v. Railroad, 57 
C. C. A. 255, 121 Fed. 11, affirmed by the Supreme Court in 195 .U. 
S. 624, 25 Sup. Ct. 789, 49 L. Ed. 349; Gilbert v. Railway, 63 C. C. 
A. 27, 128 Fed. 629. 

When such a diversity of theory and practice in the constniction 
and maintenance of railroads reasonably exists, a company confront- 
ed by the problem is at liberty to adopt that course which, in the judg- 
ment of its officers, is least productive of danger to all whose safety 
is to be considered, and its selection of plan or method is not at the 
risk of being held guilty of negligence. In the Kilpatrick Case the 
petition charged that the railway company negligently allowed the 
coupling appliances on the cars to become defective and out of re- 
pairs ; that because thereof the plaintiff's husband, a brakeman, had to 
go between the moving cars to uncouple them; that while doing so, 
and in the exercise of due care, his foot was caught in the unblocked 
space between a guard rail and a main rail of the track, and he was so 
injured that death ensued; that the unblocked space was dangerous, 
and the company was negligent in so maintaining it. At the trial, 
however, the plaintiff's attorneys stipulated that the failure to block 
the frog was the proximate cause of the injury, and that plaintiff 
would rely solely thereon, and not upon the other ground, namely^ 
that the coupling appliances were out of repair. It will at once be 
perceived that this stipulation reduced the case to the position occupied 
by the one at bar. At the conclusion of the evidence in that case the 
trial court directed a verdict for the defendant upon the authority of 
Southern Pacific R. Co. v. Seley, supra. The judgment which followed 
was affirmed by the Court of Appeals in the Indian Territory (64 S. W. 
560), by this court, atid finally by the Supreme Court, all holding that 
the Seley Case was controlling. 

In Union Pacific R. Co. v. James, 6 C. C. A. 217, 56 Fed. 1001, af- 
firmed in 163 U. S. 485, 16 Sup. Ct. 1109, 41 L. Ed. 236, relied>on bv 
plaintiflF, the principle announced in the Seley Case and in the cases 
which follow it was not invoked. The sole issue tried was whether a 
particular frog was blocked or unblocked at the time of the accident, 
and the trial court assumed in its charge to the jury that the un- 
blocked frog was an unsafe appliance, and constituted negligence in 
itself. No exception was taken to that feature of the charge, and its 
correctness was not reviewed by the appellate courts. 
• The request of the Railroad Company for a directed verdict should 
therefore have been granted. 

The judgment is reversed, and the cause is remanded for a new 
trial. 
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In re SMITH & NIXON PIANO CO. 
(Circuit Court of Appeals, Eighth Circuit November 21, 190C.) 

No. 57. 

BAIIKBUPTCT— RSCOTBBT OF COfiT— BAILICEITT OB SALE. 

Pianos were shipped to a corporation dealing in musical Instruments, 
which subsequently became a bankrupt, under a written contract stating 
that they were furnished on memorandum, also the pNce of each kind, 
and providing that the bankrupt should *'pay for every piano they sell, 
cash." When pianos were furnished under the contract, invoices were 
sent containing a recital that the shipper sold the pianos described to the 
bankrupt, and shortly before bankruptcy proceedings were instituted the 
shipper wrote the bankrupt, stating that, when the pianos were consigned, 
it was with the understanding that they should be settled for as sold 
and paid for in cash when sold, that the shipper insisted on a settle- 
ment and that if it was not convenient to send cash, the shipper would 
accept paper secured by the collateral, but *'did not care for dead stock.'* 
Held, that the transaction was a bailment and not a sale; and that the 
title to the unsold pianos never passed to the bankrupt. 

Petition for Revision of Proceedings of the District Court of the 
United States for the Western Division of the Western District of 
Missouri, .in Bankruptcy. 

Elijah Robinson, for petitioner. 
Edwin A. Krauthoif, for respondent. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. This petition to revise presents a contro- 
versy over the ownership of six pianos. The piano company inter- 
vened in the banlcruptcy proceedings and petitioned for their restora- 
tion, claiming that it had consigned them to the Martin-Vernon 
Music Company, the bankrupt, to be sold on commission. The trustee 
who had possession of the pianos asserted that the transaction was a 
sale, and that by virtue of the adjudication and his appointment and 
qualification he had succeeded to the bankrupt's title. A decision of 
the referee in favor of the trustee was affirmed by the District Court 
(132 Fed, 983). . 

At the hearing below the facts were not disputed. There was no 
conflict in the evidence, which consisted of a contract, two invoices, a 
letter, and some oral testimony. The testimony of the witnesses did 
not in any wise affect the legal import of the writings. The sole 
question was as to the character of the transaction between the piano 
company and the bankrupt — ^whether a bailment or a sale — and it 
turned wholly upon the construction of the written instruments. The 
question was therefore one of law, and a petition to revise is a proper 
method of bringing sudi a question to this court. 

The pertinent provisions of the contract are as follows : 

'The Smith & NIzon Manufacturing [Piano] Company agrees to furnish to 
the Martiok- Vernon Music Company, of Kansas City, Mo. [the bankrupt], Smith 
& Nixon and Ebersole pianos, on memorandum, at following prices : [then 
follows a schedule showing the styles of pianos and the respective prices.] 
The Martin- Vernon Music Company agrees to pay for every piano they sell, 
cash, and will receive for advertising purposes, on the above prices, a special 
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discount of $15.00 on the Bbenole Piano, and $25.00 on the Smith ft Nlzon 
Piano.** 

There is also a provision that the bankrupt should have full con- 
trol of certain designated territory and that the piano company should 
not give prices to any other dealer therein. When the pianos were 
furnished under this contract invoices were sent containing, the words : 

'The Smith ft Nlzon Piano Oompany • • • Sold, to the Martin- Vernon 
Music Ctompany, Kansas City, Mo." 

About six months afterwards, and shortly before the commence- 
ment of the proceedings in bankruptcy, the piano company wrote 
to the bankrupt as follows: 

'^hen we cotislgn the pianos to you, it was with understanding they would 
be settled for as sold and paid for In cash, when sold, and that they would 
be moved with reasonable promptness. It Is now over four moe. since these 
goods were received. We must bislst upon a settlement If not convenient 
to send cash, we will accept your paper secured by the collateral, and give 
you liberal time. We are willing to help you but do not care for dead stock." 

While the case is not free from doubt, a careful consideration of 
the terms of the original contract has led us to the conclusion that 
tilt parties intended that no title should pass from the piano company, 
and that no debt should be created unless the pianos were sold by 
the bankrupt. At no place was the word "sale" or any term of 
similar import used. The piano company was to "furnish pianos on 
memorandum/' an expression which is more appropriate to a bail- 
ment for sale than it is to a sale. On the other hand, the bankrupt 
agreed to "pay for every piano they sell, cash" ; and there was no pro- 
vision for payment in any other event or at any other time or in any 
other manner. The reasonable inference from this is that, if the 
bankrupt did not sell the pianos, it did not owe and was not to pay for 
them. The pajrment of a consideration or the creation of a debt 
for it is an essential element of a sale ; but here there was no payment 
at the delivery of the pianos, nor did a debt arise either by ex- 
pressed provision or by implication. There was no present or fixed 
obligation to pay either then or in the future. Nor can the promise of 
the bankrupt to pay a specified amount for every piano it sold be 
turned into a promise to pay within a reasonable time or earlier 
if sale is made. This peculiar phraseology of the contract does not 
relate to the time of maturity of a debt created by the furnishing of 
the piano. On the contrary, it was intended to define the condition 
upon which a debt arose. In other words, it signifies that, if there was 
no sale, there should be no debt. If the piano company had sued the 
bankrupt for the price of the pianos, it seems clear that it would have 
been a sufficient defense th^t the latter had been unable to sell them. 
The obligation of the bankrupt to pay for each piano it sold is the 
ordinary obligation of a factor or commission merchant who, having 
received goods on commission, has made a sale of them. While 
there was no express reservation by the piano company of dominion 
over the pianos before they were sold, sqch dominion nevertheless 
existed as a natural incident to a title it had not parted with. We 
start with tide in the piano company, and unless an intention that it 
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pass to another can be discovered it remains where it was with all 
appurtenant rights. It is said that the schedule of fixed prices ap- 
pearing in the contract tends to show that a sale was intended. We 
held, hpwever, in Re Columbus Buggy Company (C. C. A.) 143 
Fed. 859, that such provisions were comparatively unimportant in 
d'^termining whether a transaction was a bailment for sale or a sale. 
The specification of fixed prices is as appropriate to one as to the 
other. It is not an uncommon feature of contracts of bailment, and it 
means that the commission of the consignee is such stun as he may 
obtain for the property above the price specified. Allowances or dis- 
counts for advertising such as were made to the bankrupt are obviously 
for the benefit of both parties, and they make for neither construction. 

As to the invoices and the letter. The acts of the parties subse- 
quent to the written contract may be regarded for two purposes: 
First, as an aid to the construction, if the true meaning of the con- 
tract is doubtful and the acts were before a controversy arose; and, 
second, to ascertain whether the parties have mutually agreed upon 
a change or modification of their original contract relations. The 
fact that the invoices contained the words "Sold to the Martin- Vernon 
Music Company" may be disposed of by reference to Dows v. Bank, 
91 U. S. 618, 630, 23 L. Ed. 214, where it was said that an invoice 
is not evidence of a sale; that it is a mere detailed statement of the 
nature, quantity, and cost or price of the things invoiced, and is as 
appropriate to a bailment as to a sale. See, also, Sturm v. Boker, 150 
U. S. 312, 326, 14 Sup. Ct. 99, 37 L. Ed. 1093, and Schenck v. 
Saunders, 13 Gray (Mass.) 37, 40. 

While it is not altogether clear what conception of the transaction 
the writer of the letter had, the language he used is as 'consistent with 
the idea of a bailment as with that of a sale. He said that the pianos 
were consigned, when it would have been quite natural for him to have 
said that they were sold if such was the case. He said they were to 
be settled for as sold and paid for in cash when sold; that they were 
to be moved with reasonable promptness, and since more than four 
months had elapsed a settlement was insisted on. He then concluded : 

"If not convenient to send cash, we win accept your paper secured by the 
roUateral, and give you Hberal time. We are willing to help you, but do not 
care for dead stock." 

The words "the collateral" signify that the writer had in mind not 
collateral in general, but some particular collateral, and it probably 
was paper taken by the bankrupt upon sales which it had made of 
two pianos furnished under the same contract, but not involved in 
the present controversy. Again, if the pianos had been sold to the 
bankrupt, the piano company having parted with its title to them, 
it is not apparent why the writer should have said that his company 
did not ca.rc for dead stock. He could hardly have referred to a 
debt of the bankrupt as "dead stock." The expression is, however, 
perfectly consistent with the position that the goods were consigned 
for sale on commission; that it was understood that the bankrupt 
would be able to sell them soon ; that several months had elapsed with- 
out results to the piano company; and that, while it was willing to help 
the bankrupt, it did not desire to carry dead stock. 
149 F.— 8 
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But if it be said, and there are grounds for the position, that the 
letter fairly bears the construction that the piano company, hkving 
consigned the pianos on commission, was disappointed with the out- 
come and was trying to force the bankrupt to settle for them by 
giving its note secured by collateral, it must be at once answered 
that the effort failed. The bankrupt was silent. It did not agree 
to the demand of the piano company, and the relations of the parties, 
not being changed by mutual consent, remained as they originally 
were. And, if the letter were susceptible of this construction, it 
should also be added that it would not estop the piano company from 
asserting its rights under the original contract. No element of 
estoppel existed. The bankrupt does not appear to have consented to 
that construction, to have yielded to the demand for settlement, or to 
have altered its position in any way by reason thereof. An estoppel 
does not arise from the bare assertion of an untenable position by one 
of the parties to a transaction. 

The petition to revise is sustained, and the order of the District 
Court is vacated and set aside, with direction to allow the claim of 
the petitioner to the property in controversy. 



McBRIDE et al. v. FARRINGTON. 
(Circuit Court of Appeals, Second Circuit December 4, 1906.) 

No. 5. 

Indians— Indian Xands— Leases— Validity. 

Rev. St. § 2116, provides that no purchase, grant, lease, or other con- 
veyance of land from any Indian nation or tribe of Indians shall be 
valid, unless the same be made by treaty or convention entered into 
pursuant to the Constitution; but Act Cong. March 1, 1889, c. 333, 25 
Stat. 784, repealed all laws previously existing intended to prevent the 
Chickasaw Nation from lawfully making leases for mining coal for a 
period not exceeding 10 years. Held, that leases executed by the ns/- 
tional secretary of the Chickasaw Nation, In October, 1890, for the 
mining of coal and other minerals, were valid, so far as they authorized 
the mining of coal for a period not exceeding 10 years. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 27, Indians, f 45.) 

Wallace, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for ihe Western 
District of New York. 

For opinion below, see 131 Fed. 797, 

T. C. Becker, for plaintiif in error. 
Frank Brundage, for defendant in error. 

Before WALLACE, LACOMBE, and TOWNSEND, Circuit 
Judges. 

LACOMBE, Circuit Judge. The plaintiff concedes that, unless 
he can establish the proposition that the leases executed by the national 
secretary of the Chickasaw Nation (October 2 and October 20, 1890) 
were wholly void, so that there was a "total failure of consideration,'' 
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he cannot recover. He contends that they are void because of the 
provisions of sel:tion 2116, Rev. St. U. S., which reads : 

"No purchase, grant, lease or other conveyance of land, or any title or claim 
thereto, from any Indian nation or tribe of Indians, shall be of any validity 
in law or equity, unless the same be made by treaty or convention enti^red 
into pursuant to the Constitution," etc 

The section, however, was modified, before the making of these 
leases, by Act March 1, 1889 (25 Stat. 784, c. 333), which repealed 
all laws theretofore enacted to prevent the Indian nation in question 
or any other from lawfully making leases for mining coal for a period 
not exceding 10 years. The leases in question are for the mining of 
coal, iron, petroleum, oil, gas, asphaltum, and other minerals. If void 
as to the other minerals, they are apparently valid as to the coal. For 
what length of time they purported to run is not shown by the record. 
If for an indefinite time, the terms of the act would no doubt restrict 
them to 10 years. It is difficult to see how such leases, which ap- 
parently conveyed some rights for a restricted period, can be held to 
be so utterly valueless as to constitute an entire failure of consideration. 

These reasons lead to an affirmance. 

Some reference has been made to Act June 28, 1898 (30 Stat. 495, 
c. 517) ; but, since that was not passed until two years after the leases 
were assigned to the Wisconsin corporation, it has no bearing on the 
question here presented. 

WALLACE, Circuit Judge (dissenting). I think the judgment 
should be affirmed, but I do not concur in the opinion of the court. I 
think the leases were void because the statute declares such leases void, 
and the repealing act authorizing 10-year leases for mining coal does 
not change the terms or effect of the original statute. It is well set- 
tled that when a conveyance or contract contains conditions, some of 
which are legal and others illegal, and they are severable and separable 
as respects consideration and performance, the latter may be disre- 
garded and the former enforced. But the exception to this principle 
is equally well settled. As was said bv Mr. Justice Storey in United 
States v. Bradley, 10 Pet. 363, 9 L. Ed. 448 : 

**The only exception is when the statute has not confined its prohibitions 
to the illegal conditions, covenants, or grants, but has expressly, or by 
necessary implication, avoided the whole instrument to ali Intents and 
purposefl," 

The leases here are indiscriminately for the mining of other minerals, 
as well as coal, and it does not appear that they were not for a period 
exceeding 10 years. If they had been for that time only, they would, 
in my judgment, have been void by the terms of the original statute. 

The case has been argued at the bar as though the action were one 
by the creditors of a Wisconsin corporation to charge the defendant 
with individual liability as a stockholder under certain provisions of 
the Statutes of Wisconsin of 1898, viz., sections 1763 and 1773. An 
analysis of the complaint, however, shows that it proceeds upon the 
theory of fraudulent representations made by the defendant, by which 
the plaintiffs were induced to expend moneys and furnish labor and 
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materials for the Wisconsin corporation, and thereby sustained dam- 
ages. The complaint states the following averments. 

**That the defendant and certain other persons in 1897 organized a mining 
corporation under the laws of the state of Wisconsin, whereof the amount 
of the capital stocl^ was fixed at $1,500,000, divided into shares of the par 
value of $10 each; that the defendant subscribed for 22,220 shares of the 
capital stock, and various other persons subscribed and agreed to pay for 
certain other shares; that neither the defendant nor any of the other 
persons ever paid 20 per centum of the capital stock of the corporation, 
nor was that amount ever paid in any way, but that the corporation issued 
and delivered the 22,220 shares subscribed for the defendant without any 
consideration; and tliat said issue of stock to the defendant and all the 
issues of stock by the corporation to the shareholders thereof were fictitious, 
and were issued for a pretended and valueless assignment of certain oil and 
mining leases in Indian Territory, which were valueless or of little value, 
and were known to be by the defendant and the other subscribers at the time 
they subscribed for and received the issue of stock." 

The complaint then alleges that the defendant and other directors 
of the corporation fraudulently and falsely represented to the plain- 
tiffs that the corporation had large pecuniary means and valuable 
property; that upwards of $1,000,000 worth of its stock at par had 
been subscribed for by persons who were pecuniarily able to pay for 
same, and some other shares had been paid for in cash; that in fact 
all the capital stock that had been subscribed for had been issued and 
delivered without consideration other than the transfer to said cor- 
poration of said valueless oil and mining leases and other representa- 
tions of the defendant were untrue ; that thereupon the plaintiffs, be- 
ing deceived by said misrepresentations, were induced to and did ex- 
pend money, perform work, and furnish materials for the corporation, 
and were induced to and did give credit to tlie corporation in the be- 
lief of the truth of the representations stated ; and that the corporation 
and all of its shareholders, except the defendant, are wholly insolvent, 
and the liability of the corporation to plaintiffs is due and unpaid. 

The court found as facts, amon^ other things, that upon the or- 
ganization of the corporation and m October, 1896, the corporation 
issued 141,990 of the 150,000 shares of capital stock to a trustee repre- 
senting the defendant and other beneficiaries, and received in payment 
therefor the assignment of certain charters or leases procured from the 
Chickasaw Nation of Indians, granting the privilege of mining for 
coal, petroleum, and other minerals on certain lands within the territo- 
ry of that nation ; that the assignments of the leases were in good faith 
estimated by the directors and officers of the corporation as more than 
equal to the par value of the capital stock; that the trustee thereafter 
duly transferred the stock to the corporation, and in consideration 
thereof the corporation issued 100,000 shares thereof to the beneficia- 
ries of the trustee, including 22,220 shares to the defendant. The 
court also found that the defendant had no personal knowledge as 
to any expenditures of money, performance of work, or furnishing of 
materials for the corporation by the plaintiffs ; that- no statements or 
representations were made by the defendant, or any others, to induce 
the plaintiffs to enter into the contract; and that the plaintiffs were 
not induced to expend any moneys or perform any labor or furnish 
any materials for the corporation, or to give credit to the corporation 
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by any false or fraudulent statement or representation made to them 
by the defendant, or the officers or director^ of the corporation. 

It is contended by the {plaintiffs in error that upon the facts found 
there should have been a judgment for the plaintiffs by force of sec- 
tion 1773 of the Wisconsin Statutes of 1898. This section, after pro- 
viding that in stock corporations the first meeting may be held at any 
time after one-^half of tfie capital stock has been subscribed, reads as 
follows : 

*'Ko such coinporatlon shall transact business with any ottiers than Its 
members until at least one-half of its capital stock shall have been duly 
subscribed and at least 20 per centum thereof actually paid in ; and if any 
obligation shall be contracted in violation hereof the corporation offending 
shall have no right of action thereon; but the signer and signers of the 
articles and the subscriber and subscribers for stock transacting such busi- 
ness or authorizing the same, or having knowledge thereof, consenting to 
the Incurring of any debt or liability, as well as the stockholders then exist- 
ing, shall be personally liable upon the same." 

The argument for the plaintiffs in error is that the charters or leases 
transferred to the corporation in payment of its capital stock were 
void, because of the law of Congress found in section 2116 of the 
Revised Statutes of the United States ; that the transfer of these void 
leases was not a payment to the corporation in property, such as is 
authorized by section 1763 of the Wisconsin Statutes of 1898; and 
that consequently the 20 per centum required by section 1773 of the 
Wisconsin Statutes of 1898 had not been paid in. 

Assuming, for present purposes, that the leases were void, and that 
when the debt or liability of the corporation to the plaintiffs was in- 
curred the 20 per centum of tbe capital stock had not been paid in, 
I can see no ground upon which the plaintiffs were entitled to recover. 
As I understand the terms of section 1773, no liability rests upon a 
stockholder unless he has consented to the incurring of the liability 
sued on with knowledge that the requisite payment of 20 per centum 
has not been made. The meaning of the section is to make a stock- 
holder liable to the same extent and under the same conditions as a 
signer of the articles or a subscriber for stock. There is no finding 
by the court that the defendant knew of the incurring of any liability 
to the plaintiffs, but the finding explicitly negatives the fact. It fol- 
lows that, so far as the case was based on any statutory liability of 
the defendant, the plaintiffs were not entitled to recovfcr, and the judg- 
ment was correct. 

Irrespective of this consideration, however, the action was one for 
fraudulent representations, and the plaintiffs were not entitled to re- 
cover without proof of actual fraud. The allegations of fraud were 
found against the plaintiffs. By the Code of Civil Procedure of this 
state, (section 541) there was a failure of proof which was fatal to 
any recovery by the plaintiff. Where fraud is alleged as the basis of 
the action, tfie law will not permit a recovery by proof of a cause of 
action upon a contractural liability. Degraw v. Elmore, 50 N. Y. 1 ; 
Barnes v. Quigley, 59 N. Y. 265. It would have been error to allow 
an amendment of the complaint changing the cause of action to one cmi 
contract 

For these reasons, I think that plaintiffs were not entitled to re- 
cover, and that judgment was properly ordered for the defendant 
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DU VIVIBR ft 00. T. QAUUCa et aL 

(Clienlt Ooort of Appeals, Second Oircalt Noyember 1% lOOft] 

No. 29i 

L BAifnuFTOT— Pbovabub Debts— EuBonoN ov Reicbdies. 

Where a debtor gaye to bis creditor a series of notes Indorsed by a 
third person, pursuant to an agreement for the compromise and set- 
tlement of the debt, which proyided that In case of default in the 
payment of any of the said notes the whole of the debt, "less any pay- 
ments made In pursuance of this agreement and any collections by legal 
proceedings or otherwise made upon any of the said notes shall become 
due and payable forthwith" the bringing of action on the notes against 
the principal and indorser after default in their payment was not an 
election by the creditor between inconsistent remedies, and docs not 
debar him from also proying the original debt, less proper credits, against 
the estate in bankruptcy of the debtor. 

2. GOBPOEATION— SUCCESDINO TO PaBTNEBSHIP BUSIIVESS AND PbOFEBTT^ 
LlABIUTT FOB FlBlC DEBTS. 

A corporation organized by the members of a partnership, to wliom 
all the stock is issued, to take oyer all of the property of the part- 
nersbrp, and continue its business at the same place is liable for thb 
debts of the partnership, eyen though they are not expressly assumed. 

[Ed. Note.— For cases In point, sea Gent Dig; vol. 12, Corporations, 
I 100.] 

Appeal from the District Court of the United States for the South- 
em District of New York. 

J. A. Garner, for appellants. 
G. Nicholas, for appellee* 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. Petition by Gallice & Co. for review 
of order of the United States District Court for the Southern District 
of New York, affirming order of referee disallowing their claim against 
the bankrupt for any excess over $62,500, with interest 

The report of the referee accurately states the facts relevant to the 
main question discussed herein as foUows: 

""Gallice ft Go. ^ ^ ^ filed their proof of debt in this matter for the 
sum of $471,926, with deductions amounting to the sum of $12,600. The 
trustee and creditors • • • moved to reduce the amount of the daim 
to the sum of $62,500. The facts have been agreed upon between the par? 
ties and show briefly that the claimants, copartners under the name of 
Gallice ft Ca, for many years prior to June 80, 1903, had business transac- 
tions with Charles A. Du VlYler and another, composing the copartnership 
of Du Vivier ft Co., engaged in the wholesale and retail wine business in New 
York City ; that on June 30, 1903, a corporation was formed under the name 
of Du Vivier ft Co., with a capital stock of $150,000, for the purpose ot 
carrying on a business of wholesale and retail wine merchants, and it con- 
tinued to carry on said business at 22 Warren Street, in the city of New 
York, from said 80th day of June, 1908, untU November 25, 1904, when it 
was adjudicated a bankrupt in this district It also appears that the ac- 
count of the transactions of the copartnership of Du Vivier ft Co^ from De-" 
cember, 1901, to April, 1008, appear in the private general ledger of the co- 
partnership in an account entitled 'Galilee ft Co.,' and which shows that b^^ 
mrloos transactions the amount upon the ledger became $351,808.91. In 
March and April, 1903, negotiations were had between the said parties,. 
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Gallice & Go. claiming that the sum of $471,926 was owing to them, and on 
April 14, 1903, an agreement marked Exhibit A, herein, was entered into 
between the parties and one Francis J. Crilly. • • • ••The material por- 
tions of said agreement are as follows: 'Whereas, the parties of the flrst 
part (Du Virier & Co.), are indebted to the parties of the second part (Oal- 
lice & Ck>.) in the total sum of four hundred and seventy-one thousand nine 
hundred and twenty-six dollars ($471,926) ; • • • And, whereas, the par- 
ties of the second part, at the request oif the party of the third part (Francis 
J. Crilly), have agreed to an amicable liquidation and compromise, of the 
said Indebtedness, £or the sum of seventy-five thousand dollars ($75,000), 
provided such sum is paid in the manner hereafter specified: Now, there- 
fore, in consideration of the premises and of the mutual covenants and 
agreements herein contained and of one dollar by each party to the other 
in hand paid, the receipt whereof is hereby acknowledged, the parties hereto 
hereby agree as follows: (1) The parties of the first part hereby pay to the 
parties of the second part the sum of two thousand five hundred dollars 
($2,500), in cash, and hereby deliver to the parties of the second part (cer- 
tain property) • • • and also twenty-nine (29) promissory notes, bear- 
ing even date herewith, each for $2,500, bearing 3% interest, and payable re- 
spectively, on June 14, 1903, and on the 14th day of each of the twenty- 
eight months next ensuing, to the party of the third part and by him indors- 
ed to the parties of the second part. • • • (4) The parties of the second 
part hereby agree upon the due payment by the parties of the first and third 
parts of ail of the said notes and their due performance of the covenants 
and agreements herein contained, to make, execute and deliver to the par- 
ties of the first part, a general release of the said Indebtedness of four hun- 
dred and seventy-one thousand nine hundred and twenty-six dollars ($471,926) ; 
but in case of default in the payment of any of the said notes, the whole 
of the said debt, with interest, less any payments made in pursuance of this 
agreement and any collections by legal proceedings or otherwise made upon 
any of the said notes, shall become due and payable forthwith.' 

Tursuant to said agreement the copartnership paid to Gallice ft 0>. the 
sum of $2,500, and executed and delivered to them the series of 29 promissory 
notes for $2,500, payable respectively to Francis J. Crilly and Indorsed by him 
to Gallice &(>>.*** The note maturing in June, 1903, was paid by 
the copartnership, Du Vivler & Ck>., and the notes maturing In July, August 
and September, 1903, were paid by the corporation Du Vlvier ft O). The 
rest of the notes due at the time of the filing of the proof of claim, had not 
been paid and the balance of the series of notes have not been paid. In 
May, 1904, Gallice ft Co., after a demand and refusal to pay, commenced 
two actions in the state of Pennsylvania against Francis J. Crilly, indorser, 
on the first eight of the said series of notes, which were due and unpaid at 
that time. No collections, however, have been made thereon. The two 
actions are now pending. All of the notes Vhlch have matured were protest- 
ed at maturltv. No security has been received for the claim, except indorse- 
ments of Crilly, if those should be held to be security.** 

Upon these facts the referee held as follows : 

"It does not seem to me that these notes were given as security for the 
payment of the indebtedness of $471,000, but were given and accepted for 
$75,000, the creditor, Gallice ft Co., having agreed to reduce their Indebt- 
edness to that amount if they could o'btain what they supposed was a re- 
sponsible person to guarantee the payment of the notes. By this agreement 
a new and ind^;>endent debt from the corporation to Gallice & Co. was created 
to the extent of $75,000, and secured by ]tbe Crilly indorsements with a 
right to resort to the original Indebtedness In case of default. This new 
debt was not a security for the payment of the old one, but a substitution 
for the other. Gallice ft Co. were willing to reduce the principal amount be- 
cause tkey bad ample security as they thought, for the payment of that 
reduced amount Now upon a default in the payment of any of the notes, 
two courses were open to Gallice; They could cancel and retu^i the notes 
and reinstate the original claim, less the payments made, and this of course* 
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would release Grilly, or tbey ocmld Insist upon their claim agralnst Crilly on 
bis indorsements. * • * Insisting npon their claim against Grllly by 
suing him npon the notes, they, it seems to me^* elected to choose that remedy, 
yielding, as they had to, the remedy to insist upon the original claim. * • * 
The $75,000 debt and the notes given were In payment or satisfaction of 
the original debts or as a substitute therefor, subject, however, to thjS ac- 
tion of Galilee ft Go., to cancel the same and reinstate the original claim. This 
they have not done, but elected to proceed against Grilly, an ludependoit 
debtor, upon an independent debt, and in doing so have barred themselves 
from prosecuting the original claim. It seems to me that tbe claim should 
be allowed at the sum of $62,500, it appearing that $12,500 of tlie debt of 
$75,000 had already been paid.'' 

The theory upon which this conclusion was reached is that Gallice 
& Co., having elected to proceed upon one of two inconsistent and op- 
posing claims of rip;ht, as against Du Vivier & Co., were barred from 
thereafter prosecuting the original claim against it. The election be- 
tween inconsistent remedies, if any, affects Crilly only. Whether the 
tStct of the election to prosecute the original claim would be to bar 
further proceedings against hhn on the notes remaining unpaid, is a 
(juestion which is not before us, and as to which we express no opin- 
ion.' But we are unable to concur in the conclusion that the action of 
Gallice & Co. barred them from asserting their claim for the entire 
debt after default in the pa)mient of said notes. We think such a con- 
clusion would be contrary to the express provisions of the agreement 
considered as an entirety. The ambiguity arising from the claimed in- 
consistency between the earlier and later portions of the instrument 
may be resolved by the application of the well-settled principles of con- 
struction And interpretation, for the purpose of ascertaining what the 
parties meant, as manifested by the language they employed, in the 
light of the surrounding circumstances. It appears from the report of 
the referee that at the request of Crilly, the creditor having the largest 
claim against Du Vivier & Co. except that of Gallice & Co., Gallice & 
Co. agreed to "an amicable liquidation and compromise" of their debt 
for the sum of $75,000, provided said sum was paid in a certain speci- 
fied way. By canying out this arrangement Crilly and Du Vivier 
could secure, not only a reduction of the debt to said sum, but an ex- 
tension of time for its payment during a period of more than two 
years. 

On the other hand, it does not appear that there was any considera- 
tion for the agreement by Gallice & Co. to release the original in- 
debtedness (other than the $2,500 cash) except said indorsement, but 
this consideration would have no tangible value if by virtue of the con- 
tract Gallice & Co. were prevented from proceeding against the in- 
dorser. If the agreement had merely provided that the sum of $75,- 
000 was to be paid by the cash payment of $2,500 and the delivery of 
the notes, and had stopped there,. there would be much force in the 
Holding of the referee that the cash and notes were received in full 
payment and satisfaction of the original obligation. But this view 
ignores or nullifies that portion of paragraph 4 of the agreement, which 
provides that in case of default in any payment the whole of said debt, 
less pa3mients or collections, should become due, and whereby the par- 
ties of the second part agree to release said Indebtedness, not upon the 
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receipt of the cash and notes, but only upon the due paymeilt of an of 
said notes and the due performance of all the covenants of the con- 
tract* The referee held that while this paragraph of the agreement 
gave to Gallice & Co. a right, upon releasing their claim on the notes, 
to resort to the original debt in case of default, yet as they had brought 
suit against Crilly upon the notes, they had forfeited all right to Prose- 
cute the claim for the original debt against Du Vivier & Co. These 
views conflict with the rule that all the parts of a contract are to be con*- 
sidered together, and "construed in such a way as to give force and 
validity to all of them and to all the language used where that is pos- 
sible." Parsons on Contracts, part 2, 505. The agreement expressly pro- 
vides that the debt, revived by "default in the payment of any of said 
notes," shall be "less any pa3rments made in pursuance of this agree- 
ment and any collections by legal proceeding or otherwise made on 
any of the said notes." In the face of this situation and of these pro- 
visions inserted in the agreement, and in view of the relations of the 
parties, as shown above, it cannot be successfully argued that if default 
were made in the payment even of the first note, Gallice & Co. must 
refrain from any attempt at collection from Crilly, under penalty 
thereby of a loss of all right to the original debt. On the contrary, 
the effect of these provisions was to give to Gallice & Co. the right 
to enforce the payment at least of all except the last of said notes 
by actions against Du Vivier & Co., or Crilly, or both of them, 
and thereafter to prosecute their claim for the balance of the 
debt. It may well be questioned whether Du Vivier & Co., in view of 
the language providing that they should have the benefit of any col- 
lections made on said notes, might not have defended an action to re- 
cover on the original debt, provided it appeared that Gallice & Co. had 
failed to first enforce or exhaust their remedy against the indorser. 
As counsel for appellant well says : 

"The transaction In effect amounts to this: That a creditor agrees to 
extend the time of payment of the Indebtedness, provided the debtor will 
Induce some one to guaranty the payment of part of the amount due. In 
such case, the creditor could, of course, proceed against botb principal and 
guarantor at the same time. The only difference in the present case is the 
additional prtvilege given to the debtor, that, if a part of the indebtedness 
should be promptly paid, the creditor would release the remainder of the 
debt Unless the court is prepared to hold that there Is an inconsistency 
between the prosecution of a claim against a principal and his surety or 
between the prosecution of a claim against the malcer of a note and its in- 
dorser, it must hold that there is no inconsistency in the present case." 

Counsel for the trustee claims: 

"^hat there was no assumption by the corporation, Du Vivier ft Go. of the 
debts of the copartnership Du YivieV ft Co., further than to the extent of 
$75,000 of which amount $12,500 had been paid." 

This claim is based on the fact that in the bill of sale from the co- 
partnership to the corporation it was provided as follows : 

**The property hereby sold is subject to the payment of the debts of said 
firm of Du Vivier ft Ck>., as now shown upon their books, all of which debts 
the said corporation hereby assmnes and agrees to pay/' 
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Upon this question we concur in the holding of the referee, which is 
as follows: 

"The only express asstimption of the debts of the Du Vivler copartnership 
by the corporation were thoeo shown upon the books of the copartnership, 
yet as this corporation was organized, as .the agreed statement of facts show, 
by the same persons who composed the copartnership, for the purpose of car- 
rying on the same business at the same place, with the same employes, using 
some of the same books of account and issuing all its stock to the members 
of the copartnership or their nominees, it must, under the authorities, be 
held liable for the debts of the copartnership, even though they were not 
expressly assumed by the writings transferring the assets to the corporation, 
[citing cases] ♦ • • I think it must be held that the corporation Du 
Viyier is liable for all of the debts of the partnership Du Yiyier, whether ex- 
pressly assumed or not." 

The referee has not passed upon the question as to whether the ob- 
ligation assumed by the bankrupt corporation was the amount of $471,- 
926, under the original agreement, or the amount of $411,897, under 
paragraph 8 of the agreed statement of facts. 

Said paragraph is as follows: 

'The determination of the amount actually owing at the time the said 
agreement was made, on April 14, 1903, by the copartnership, Du Vivler & 
Ck>. to Galilee & Co. would involve a tedious and intricate accounting and 
the taking of proofs without the United States. The parties agree that 
that amount is the mean between $471,926, the claim of Galilee & Co., and 
$351,8r»8, the amount shown to be owing by the books of the copartnership, 
Du Vivier & CJo., viz., $411,897." 

We think, in view of this agreement by Gallice & Co. as to the 
amount actually owing by the copartnership to them, that they cannot 
now take advantage of the statement of account of $471,926 in the part- 
nership agreement. The only liability assumed by the corporation 
was for the amounts actually owing by the partnership. The further 
question has been raised as to whether, in making proof of claim, Gal- 
lice & Co. are entitled to prove the whole of said sum of $411,897, less 
the $12,500 paid thereon, or whether a deduction should be made 
thereon by reason of the notes held by Gallice & Co., and indorsed by 
Crilly. This question is not presented by the petition for review, and 
is not raised by the order of the court. Inasmuch as its determination 
may depend upon the rights and obligations of Gallice & Co. in the 
pending litigation against Crilly, we expressly decline to pass upon the 
question at this time. 

The order is reversed, and the cause is remanded to the court below, 
with instructions to direct the referee to enter an order in accordance 
with this opinion. 
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MORRIS ▼. UNITED STATES. 

(Circuit Oonrt of Appeals, Fifth Gircnlt. December 18, 1006. Rehearing 
Denied January 22, 1907. 

No. 1,549. 

1. Cbtuinai. Law— Trial— Right to be Confronted bt Witnesses. 

The accused, in a criminal case in the federal courts, has a right to be 
confronted by the witnesses, and through and by bis counsel given an 
opportunity to be Informed and advised of all the evidence that is sub- 
mitted against him. 

[Ed. Not& — ^For cases in point, see Cent Dig. vol. 14, Criminal Law, 
S 1538.] 

2. Witnesses— BscAiaNAHON—MEMOBANDA—REFRBSHiNO Memobt. 

It was error, in a criminal case, to permit the district attqmey to 
show certain documents, after they had been identified, to witnesses, 
for the purpose of refreshing their memory, without first submitting 
them to defendant's attorney, on his demand for an inspection. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 50, Witnesses, S 
891.J 

In Error to the District Court of the United States for the Northern 
District of Texas. 

W. L. Crawford, for plaintiflp in error. 
Wm. H. Atwell, U. S. Atty. 

Argued before PARDEE, McCORMICK, and SHELBY, Circuit 
Judges. 

PARDEE, Circuit Judge. The plaintiff in error, O. M. Morris, 
prosecutes this writ for the reversal of a verdict and judgment render- 
ed against him upon an indictment charging him with carrying on the 
business of a retail liquor dealer without first having paid the special 
tax required by law. The errors assigned, some 18 in number, are 
based upon the rulings of the court on motions to quash demurrers 
to the indictment, in regard to the admission of evidence, and on re- 
fusals to give certain special instructions to the jury as requested. 

It is not necessary to pass upon all the assignments, because the 
conclusion we have reached in regard to the third and eleventh requires 
a reversal of the judgment below, and on a new trial the rulings here- 
in assigned as error may not be again made. The third and eleventh 
assignments of error are based upon the following proceedings, shown 
in the bill of exceptions: One W. R. McCafferty, sworn for the 
government, having testified as to his residence, business, previous em- 
ployment by the plaintiff in error, and some other matters, was examin- 
ed as' follows : 

"Mr. Atwell : Did you ever see Morris, while you were working there, go 
Into that back room and bring anything out with him? 

"Col. Crawford : We object 

TThe Coort : I will permit the question. 

"CoL Crawford: We except 

"A. I cant say that I ever saw him bring anything out of the room that 
I remember of. 
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"Mr. Atwell : I don*t like—. I think yon are honest about It. Yon made an 
affidavit; been before the grand jury, and made an affidayit before the col- 
lector — Collector Hunt? 

"Col. Crawford : We aek that that be withdrawn from the Jury. 

"Witness : I can't say that it was alcohol. Yes ; I have seen him bring — 

"Col. Crawford : We ask the court to withdraw that, or give ns an oppor- 
tunity to inspect it If it is for impeachment, the government cannot im- 
peach its own witness without satisfying the court that the witness is cor- 
rupt, or that the government is surprised by the testimony. We have a right 
to inspect a former affidavit or deposition before that is resorted to, as we 
understand the rule. 

"Mr. Atwell: I have a right to show it to him to refresh his memory, 
and that is all I have done. 

"Col. Crawford: We object, and state the rule to be that the defendant 
has the right, before papers are put In the hands of the witness, to inspect 
the paper for the purpose of making objections to the use of the papers 
for the proposed purpose, or for any other purpose, and, further, for thtt 
purpose of preparing himself, by the inspection in advance of the examination, 
for a cr6ss-examination of the said witness upon the said papers. No memo- 
randum, affidavit, or deposition ought to be pei-mitted to be used for the pur- 
pose of refreshing the memory of a witness, unless it appear that the present 
recollection of the witness of the past event has failed, unless it appears 
that the memorandum, affidavit, or deposition proposed to be used by the 
party calling the witness was made contemporaneous with the event to 
which it relates. 

"But the court overruled these objections, and refused to permit the defend- 
ant to inspect the paper offered and put in the hands of the witness by the 
district attorney, and permitted the witness to read the paper and return 
it to the district attorney; and thereupon the examination proceeded as 
follows, the district attorney holding the paper tn his hand, to all of which 
the defendant excepted. 

"Explanation by the Court: With reference to the bill of exceptions as 
above reserved, the paper which the district attorney handed the witness 
was first handed by the district attorney to the court, and the paper was in 
fact what purported to be a written statement and an affidavit thereto, made 
and signed by the witness, McCafferty, before Deputy Collector of Internal 
Revenue Hunt This paper, of course, was not read or submitted to the 
jpry in any way. 

"Further explanation by the Court: The written statement handed the 
witness for the purpose of refreshing his memory, and purporting to be his 
statement and signed by him, purported to be of date Augnst 28, 1905. 

"Further : The explanation hereinabove made, and called 'Explanation.* 
was made on March 10, 1906, and within the term at which the case was tried, 
and after notice to attorney for the defendant The defendant through his 
attorney, excepts to the making of such further explanation, on the ground 
the defendant's attorney did not at the trial have an opportunity to inspect 
the said paper, and because, further, the United States District Court of 
Texas for the Northern District of Texas has not now jurisdiction of 
this case, and because on the trial there was no proof offered of the date 
of the execution of the paper." 

The bill of exceptions further shows that one Hollin^sworth, a wit- 
ness sworn for the government, having been examined and cross-ex- 
amined, was then re-examined, and during such re-examination the 
following occurred: 

"Atwell: Q. Mr. Hollingsworth, you stated, in atswer to a question, that 
you knew it was there because you heard two employ^ of Morris talking about 
it, did you? You understood that question when you answered? A. 1 think 
so. Q. That is, you knew the alcohol was there because you heard Turner 
and McDonald say it was there; is that the idea? (Witness hesitates.) 

"The Court : Answer the question. 

"A. Yes. 
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'^r. Atwell: If yon knew it was there, and bad their consent to gv;t it, 
why didn't yon get it the first time you went in, without aslcing Morris? A. I 
didn't know it was there until I saw the bottle. 

"(District attorney hands witness paper.) 

"Ck>l. Crawford: I object. It is manifestly — It is not a memorandum 
made by the witness. It is not made in respect to any transaction — ^not con- 
temporaneous with any transaction. It is not written by him, as far as we 
know and belteve. It is not such an affidavit as to refresh one's memory. 
We are entitled to the independent recollection of the witness.*' 

After presentation of authorities, the court said : 

'The Court : I will permit the witness to be handed the affidavit 

••Col. Crawford: We save an exception. 

The Court: Can you read that affidavit? 

'Witness : I can't read it without my specks. 

"(Procures glasses and reads affidavit) 

"Witness : It don't seem like the one I signed* 

"Mr. Atwell : Is not that your signature there? A. I don't know. 1 would 
not say. That Is not what I aimed to tell him, and it is not what I said to 
the court Q. You say that Is not your affidavit? A. I don't know. I think 
this is my signature. 

"(Witness Is given another affidavit and reads it) 

"Witness: .That is all right 

"Mr. AtweH: Now; Mr. Holllngsworth, when you approached Mr. Morris 
In his store — about the middle of his store — ^and asked him to sell you alcohol^ 
be told you he would not do it? 

"Col. Crawford: We object We object to his using this paper, without 
submitting it t9 us and giving us an opportunity to know what it is or where 
it came from. 

"The Court : You can save your exception. 

"Col. Crawford : We take an exception. 

"Explanation by the Court : The paper shown to the witness Hollingsworth 
was first handed to the court by the district attorney for the court's inspec- 
tion, and the paper was in fact what purported to be a written statement, 
made by the witness and signed by him, and sworn to by him before a jus- , 
tice of the i)eace of the state of Texas. This paper was not of course, 
read to the jury or submitted to it in any way. 

"Further Explanation by the Court: The paper handed the witness, and 
purporting to be an affidavit made by him covering the transaction about 
which he testified, purported on its face to be made on June 3, 1906, or about 
four days after the transaction. 

*The* above explanation, called 'J^urther Explanation,' was made this 10th 
day of March, 1906, and during the term of court at which the case was 
tried, and after the notice to the defendant's attorney. The defendant, through 
his attorney, excepts to the making of the 'further explanation' by the court, 
f6r the reason defendant's attorney was not permitted to inspects the mem- 
orandum, and because at this time the court has not jurisdiction of the case, 
and because at the trial there was no proof offered as to the date of the 
instrument" 

It thus appears that during the trial, and over the objection of the 
defendant, McCafferty, a government witness, was permitted to read 
and refresh his recollection with a paper purporting to be a written 
statement and an affidavit thereto, made and signed by the witness; 
that an examination and inspection of the said paper was then and 
there refused to the defendant and his counsel; and that the district 
attorney proceeded with the examination of the witness, holding the 
paper in his hand. And it also appears that, over the objection of the 
defendant, the court permitted the government's witness, Rollings- 
worth, to read and refresh his recollection with a paper which pur- 
ported to be a written statement^ made by the witness and signed by 
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him, and sworn to by him before a justice of the peace of the state of 
Texas, and at the same time refused the defendant and his counsel 
the right to inspect and examine the said paper. 

It is contended that these rulings were correct, and certainly not 
prejudicial to plaintiff in error, because, first, the said papers were 
not, of course, read to the jury or submitted to it in any way; and, 
second, after the witnesses had been examined by the government, the 
counsel for the, defendant, if he had desired to obtain an. inspection of 
the papers for the purpose of cross-examination, could have applied 
to the court and it would have been granted to him. Not having seen 
the papers in question, and having only the description of them in the 
bills of exception, we are unable to say whether it would not have been 
better for the plaintiff in error, if the papers themselves had been read 
to the jury, rather than to have had the contents given by an ex parte 
statement of what they contained ; and it is extremely probable that, if 
the papers had been read to the jury, the counsel for the defendant 
would have had some information as to the contents thereof, and then, 
perhaps, a different question, if any at all, would have been presented 
here. It may be that an inspection of the papers in question would 
have been given, if asked for, after the district attorney had finished 
his examination ; but then the mischief had been done, and we can hard- 
ly criticise the learned counsel for not asking for the papers later, in 
view of the refusals which had been previously given.* Besides, it 
does not appear that any such suggestion was given to the counsel at 
the time the rulings were made against him. 

The accused in a criminal case in the courts of the United States has 
a right to be confronted by the witnesses against him, and througli 
,and by "his counsel given an opportunity to be informed and advised of 
all the evidence that is submitted against him. To permit the district 
attorney to furnish a paper to a witness, and allow the witness .to testi- 
fy from and by that paper, without having previously exhibited it to 
the defendant on his demand, is practically to deny him the right of 
being confronted with the witnesses against him, and tends to deprive 
him of full opportunities to defend himself. We understand it' to be 
the universal rule of evidence in the courts of this country that, where 
a witness is permitted to examine and refresh his recollection with a 
paper, it is to be tendered to the other side for inspection just as soon 
as it has been identified. This rule is found in all the text-books, and, 
if numerous adjudged cases declaring it are not found on all hands, 
it is because of the absence of nisi prius reports, and because so few 
trial courts have ever denied the right in question. Of the few at 
hand, we cite Peck v. Lake, 3 Lans. (N. Y.) 136; McKivitt v. Cone, 
30 Iowa, 456; Bashford v. People, 24 Mich. 244; Duncan v. Seeleyy 
34 Mich. 369 ; Tibbetts v. Sternberg, 66 Barb. (N. Y.) 201 ; Chute v. 
State, 19 Minn. 271, (Gil. 230). 

In Duncan v. Seeley, supra, Judge Cooley stated the case and held 
as follows: 

"On the trial the plaintiff, being on the stand, was questioned by his oonn- 
sel as to the time when he was at the place of the alleged sale after the 
sale was made; it being deemed important to show that he was there on a 
certain day. Plaintiff, in reply, stated that he oould not state positively 
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without looking at something to refresh his memory; and, after professing 
to loolc, he stated, further, that what he had looked at did refresh his memory. 
He was then called upon by defendant's comiael to produce the memorandum 
at which he had looked ; but the counsel for plaintiff objected, and the court 
SDstained the objectioxL We think this was erroneous. The witness was 
in effect testifying, not from recollection, but from something which he pro- 
fessed to have In writing; and the other party had a right to know what the 
memorandum was on which he relied, and whether it had any legitimate 
tendency to bring the fact In controversy to mind. It would be a dangerous 
doctrine which would permit a witness to testify from secret memoranda 
in the way which was permitted here. The error was not cured in this case 
by the plaintiff offering on the next day, on the conclusion of his testimony, 
to produce the memorandum. The defendant was entitled to see it at the 
time, in order to test the candor and integrity of the witness ; and the oppor- 
tunity for such a test might be lost by a delay which an unscrupulous wit- 
ness might Improve by preparing to procure something to exhibit" 

The rule should be more rigorously adhered to in criminal than in 
civil cases. 

The judgment of the District Court is reversed, and the cause is 
remanded, with instructions to grant a new trial. 



VAN ZANDT V. HANOVER NAT. BANK, 
(Circuit Ck)urt of Appeals, Second Circuit. October 11, 1906.)* 
No. 247. 

1. Banks and Banking— Lien or Bank—Special Deposit of Secukitiks, 

A bank has no general lien on securities dex)osited with it for a special 
purpose. 

2. Same— Construction of Agreement fob Lien. 

Defendant bank prepared and took a contract, signed by a correspondent 
bank, by which the latter agreed that "all bills of exchange, notes, 
♦ • • money, and property of every kind owned by the undersigned, 
^ * ^ deposited with the said bank or under its control, as collateral 
security for loans or advances already made or hereafter to be made, to 
or for account of the undersigned, by said bank or otherwise," might be 
held by it as security for any and all Indebtedness of the correspondent. 
Held, that such contract applied only to security or property deposited 
with defendant as collateral security, the words "or otherwise" having ref- 
erence to the nature of the liability for which the collateral should re- 
main as security, and not to the manner in which it came into defend- 
ant's possession, and that it did not give defendant a lien on notes sent it 
by the correspondent for discount and credit, but which it declined to 
discount, to secure an overdraft unintentionally made by the correspondent 
In the expectation that the notes would be discounted and the proceeds 
placed to its credit. 
8. CoNTRAGTB— Rules of Construction. 

An instrument is to be most strictly construed against the party who 
prepared it 

[Ed. Note, — ^For cases in point, see Cent. Dig. vol. 11, Contracts, § 736.] 
4. Scr-Onr and Counterclaim— Trover and Conversion. 

A defendant cannot plead an indebtedness of plaintiff as a set-off or 
counterclaim in an action at law for oonverston in a federal court. 

[Ed. Note. — For cases in point, see Cent Dig. yoU 43, Set-Off and 
Counterclaim, (( 17, 18.] 
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In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Writ of error by the plaintiff in the court below to review a judg- 
ment for the defendant entered upon a verdict directed by the court. 

E, B. Whitney, for plaintiff in error, 
P. S. Dudley, for defendant in error. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. The question whether the plaintiff (as 
receiver of the American National Bank of Abilene), or the defendant, 
was entitled to the possession of the four promissory notes which came 
to the hands of the defendant in January, 1905, depends upon the fol- 
lowing facts : The defendant had been for some time the New York 
correspondent of the Abilene bank, and the Abilene bank had kept 
with the defendant a deposit account, making deposits and withdrawing 
them by checks, bills of exchange, etc. From time to time it forwarded 
notes or commercial paper made by various persons and owned by 
itself, indorsing said paper, and offering it to the defendant for sale 
with a request that in case the defendant purchased the paper the pro- 
ceeds thereof should be deposited in the deposit account. November 
27, 1903, the Abilene bank signed a written contract of h3rpothecation 
by which it agreed with the defendant — 

**That all bills of exchange, notes, • • • money, and property of every- 
kind owned by the undersigned • • • deposited with the said bank, or 
which may be in any wise in said bank, op under its control, as collateral ■ 
security for loans or advances already made, or hereafter to be made, to or 
for account of the undersigned, by said bank, or otherwise, may be held, 
collected, and retained by said bank until all liabilities present or future of 
the undersigned • ♦ • of every kind of said bank, now or hereafter con- 
tracted, shall be paid and fully satisfied." 

In January, 1905, the four notes in controversy, made by third per- 
sons and indorsed by the Abilene bank, payable, three of them, res- 
pectively, in 90, 60, and 30 days, and one of them in 6 months, were 
forwarded by it from Abilene, Tex., to the defendant, by mail, with 
instructions : "We hand you for discount and credit" The defendant 
received two of them January 14th, and two of them January 16th, 
and immediately notified the Abilene bank, by telegrams and let- 
ters, that the paper was not satisfactory. After the first two notes 
had been mailed to the defendant, but before it had received no- 
tice of the defendant's refusal to discount them, the Abilene bank 
drew a check upon the defendant for $3,825.45. This check was 
paid by the defendant January 17th, resulting in an overdraft of 
the account of the Abilene bank of about $3,600. Thereupon the 
defendant, without consulting the Abilene bank, credited the account 
of that bank with $3,500, and notified the latter by mail that it had 
made a "temporary loan" of that amount "against collateral in our 
hands." Before this letter reached Abilene by the ordinary course of 
mail the Abilene bank had failed, and the plaintiff had l:cen appointed 
its receiver by the Comptroller of the Currency. 

Upon these facts it is plain that the plaintiff was entitled to recover 
unless the terms of the contract of November 27th authorized the de- 
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fendant to treat the notes as a security in its hands for an overdraft 
or indebtedness by the Abilene bank. In the absence of a contract of 
that purport, it would have been the duty of the defendant, upon re- 
ceiving the notes and concluding not to discount them, to return them 
to the Abilene bank or hold them awaiting further instructions and 
subject to the disposition of that bank. The Abilene bank had not 
asked for a temporary loan, and was entitled to have its notes used as 
it had directed, so as to realize their full proceeds ; and if not so used, 
it was entitled to make such disposition of the notes as it saw fit. As 
the notes had been sent to the defendant for a specific use, they did not 
become subject to a general banker's lien. Such a lien does not attach 
upon securities which are deposited with the banker for a special pur- 
pose. Armstrong v. Chemical National Bank (C. C.) 41 Fed. 234, 
6 L. R. A. 226 ; Brandao v. Harnett, 12 CI. & Fin. 787 ; Reynes v. 
Dumont, 130 U. S. 354, 9 Sup. Ct. 486, 32 L. Ed. 934; Wyckoff v. 
Anthony, 90 N. Y. 442. 

The language of the agreement of November 27th is susceptible of 
different interpretations. It may be read as follows : 

•That all ♦ • • notes • • • owned by the underslgnedi ♦ ♦ ♦ 
deposited with said bank * ^ * or which may be In any wise In said bank 
or under its control, as collateral security • ♦ • or otherwise, • ♦ • 
may be held, collected, and retained by said bank." 

Read in this way, it is capable of being construed as a pledge of 
all notes belonging to the Abilene bank that may in any way come into 
the hands of the defendant, even though they come accidently or against 
the will of the Abilene bank. But such a reading omits a material part 
of the instrument, and when that is supplied the instrument reads that 
all notes "deposited with said bank * * * qj. under its control, as 
collateral security for loans or advances already made, or hereafter to 
be made, to or for account of the undersigned by said bank, or other- 
wise, may be held," collected, etc. With these words supplied, the 
words *'or otherwise" may be read as referring to the nature of the 
liability for which the collateral is security, and as meaning to pledge 
the collateral, not only for loans and advances, but also for any liabili- 
ties otherwise arising, such, for instance, as that of an indorser or 
surety upon the commercial paper of third persons. If the agreement 
had been intended to pledge all securities belonging to the Abilene bank 
that might come in any manner to the hands of the defendant, or even 
of all that might rightfully come to its hands, that intention could have 
been manifested unmistakably, and in very simple terms, by omitting 
the words "deposited" and "as collateral security," etc. The latter 
are descriptive words which identify the securities which the defendant 
may hold and collect by reference to the purposes for which they 
come into his hands. If the contention for the defendant in error is 
correct, these words were used unnecessarily. 

"The language of a contract is always presumed to be used with 
reference to the matter in the minds of the parties when they contract. 
Therefore words of broad signification will be interpreted with refer- 
ence to the subject matter of the contract, unless the intention is clear 
that they should be taken in the broad meaning." Jones, Construction 
of Contracts, § 220. The parties here were contracting with reference 
a40F.— « 
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to notes, property, etc., which should be deposited by the Abilene bank 
with the defendant, or should come under its control as collateral 
security for certain obligations and liabilities, and the general words 
"or otherwise" should be held to relate to notes and property which 
should come to the hands of the defendaht by way of deposit or collat- 
eral security, or some other kind of bailment. 

It is apparent, from the fact that the Abilene bank is not named in 
the instrument, otherwise than as "the undersigned," that it was one 
for general use prepared by the defendant. Such instruments are al- 
ways to be construed most strictly against the party by whom they 
have been prepared. This rule was applied to an instrument like the 
present one in Gillet v. Bank of America, 160 N. Y. 549, 55 N. E. 292. 
It is not to be inferred, in the absence of clear terms, that the Abilene 
bank intended to authorize the defendant to keep and collect such of its 
notes or property as it did not intend to part with, or such as might be 
obtained by the defendant without its consent. 

The notes in controversy were never deposited by the Abilene bank 
with defendant, nor did they come into its hands as collateral security 
within the commonly accepted meaning of these terms. They were 
temporarily in the hands of the defendant under an option to purchase 
them. We conclude that they did not come within the terms of the 
pledge, and that the defendant did not obtain a lien upon them. 

If the check drawn by the Abilene bank upon the defendant, which 
caused the overdraft of its account, had been drawn with knowledge 
of the defendant's refusal to discount the notes, a different question 
would be presented ; but it is fair to assume that this check was drawn 
in the expectation that before its presentation the notes would have 
been discounted and the proceeds credited to the Abilene bank. 

The contention for the defendant in error that it was entitled to set 
off or counterclaim the indebtedness owing to it by the Abilene bank 
when the latter became insolvent is wholly untenable. Such a defense 
is not available in an action at law for conversion, and, if the defendant 
had any right of equitable set-off, this should have been asserted by 
a bill in equity. 

The assignment of error based upon the ruling directing a verdict 
for the defendant seems to be well taken, and accordingly the judg- 
ment is reversed. 



ROCKEFELLER v. WEDGE. 

(Circuit Court of Appeals, Third Circuit December 11, 1906.) 

No. 43. 

L TBiAii—VEEDicT—JiTBT— Interrogation. 

Where several issues are submitted to a jury and a general verdict 
returned, the court may interrogate the jurors to specialize the verdict 
and state on which issue or issues it is based. 
2. Appeal— Review— Harmless Error— Submission of Issues— Prejudice. 

Where, In an action on a note, the Jury found in plaintiff's favor on an 
issue as to alleged misrepresentations, plaintiffs sustained no injui*y by 
the submission of such issue to the jury. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 3, Appeal and Error, 
( 4212.] 
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S, Bnxs AiTD Notes— Release— Consideration. 

The defendant, having a good position with the Standard Oil Com- 
pany, at Bayonne, N. J., was induced by the plaintiff to undertake the 
management of a zinc mine for him ii^ Missouri, in which the plaintiff 
was largely interested, being promised a salary of $7,500 and an In- 
terest in the mining company, for which he gave plaintiff the note in 
suit for $15,050, with the stoclc of the company as collateral. The plaintiff 
being also interested in a cattle company at Kansas City, and Its affairs 
becoming involved, and a receiver being necessary, the defendant sub- 
sequently at his request accepted the position and performed its duties 
for a number of months, being put under great mental and physical 
strain in consequence, and also subjected to possible pecuniary liability 
on his bond, by which he might lose all his property. Wishing to give 
up the iKMsitlon, he was urged by the plaintiff as a personal favor to 
continue, which he did. Later on there was a crisis in the affairs of 
the cattle oompany, and a large sum of money was necessary to en- 
able the plaintiff, who had guarantied some $2,000,000 of its obligations, 
to maintain himself, which money the defendant secured by a personal 
appeal to the plaintiff's brother, who was a man of affluence In New 
YoiiL Feeling, however, that his position was insecure, the defendant 
while on this trip obtained another, at a good salary, with a company 
hi Pittsburg; but upon his return, at the earnest solicitation of the 
plaintiff and bis counsel, was led to give it up and keep on with the 
cattle company, the plaintiff guarantying and paying the salary which 
had been promised him from the mining colnpany, but which had 
been stopped, to which payment, however, the defendant contributed 
the compensation allowed him by the court as receiver, amounting to 
$3,800. A few months later the zinc mine was sold at a serious loss; 
the defendant's Interest being made practically worthlesa About this 
time, in a casual interview in a street car, the plaintiff, who had several 
times before expressed his willingness to give up the defendant's note, 
saying that he did not wish him to lose anything by the venture, de- 
clared to the defendant that he might consider the note discharged ; the 
sen^lces which he had rendered to the plaintiff and the sacrifices that 
he had made to do so being referred to and assigned as the reason. The 
note, however, was not given up, the plaintiff explaining that It might 
prejudice him with others, whose notes for similar interests he held and 
whom he proposed to sue. Held, In a subsequent suit by the plaintiff on 
the note, that there was sufficient consideration for the promise to 
release, which was set up, and that a verdict for the defendant should be 
sustained. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. ^ 

Francis Rawie and B. P. Finley, for plaintiff in error. 
Charles B. Downs and W. Findlay Brown, for defendant in error. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge. This was a suit on a promissory 
note for $15,050, given by the defendant to the plaintiff for an interest 
in a zinc mining company. The defense set up was, first, that the 
note was obtained by misrepresentation, and, second, that before it 
became due the plaintiff agreed to cancel it. Both issues were sub- 
mitted to the jury, who found for the defendant; but in response to 
an inquiry by the court, at the time the verdict was rendered, it was 
put entirely upon the second ground. 

Complaint is made that there was no evidence of misrepresentation, 
and that it was error to let that question go to the jury; the plaintiff 
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being prejudiced, even though they found in his favor. The practice 
of calling on jurors to specialize their verdict in the way that was 
done is furthermore deprecated, and the right of the court to do 
so is challenged. But the right to interrogate a jury, and to act upon 
their findings, is directly sustained in Walker v. Southern Pacific R. 
R., 165 U. S. 593, 597, 17 Sup. Ct. 421, 41 L. Ed. 837, and City of 
Elizabeth v. Fitzgerald, 114 Fed. 547, 52 C. C. A. 321, and does not 
need to be vindicated here. And, far from being open to the criticism 
made of it, if it were oftener resorted to, it would save not a few 
mistrials; many rulings to which objection could otherwise be justly 
made being eliminated and rendered harmless. Clementsen on Special 
Verdicts, 95, 286 ; 4 Mich. Law Rev. 493. While, then, in the present 
instance it may have been error to submit to the jury the question of 
misrepresentation in obtaining the note, and as matters go in the jury 
room it may, perhaps, not have helped the plaintiff to do so, in legal 
contemplation it did him no injury; and, the jury having found in 
his favor uppq that issue, it is out of the case as completely as if it 
never had been there. 

The real question is whether there was any consideration for the 
promise to release the note, which is relied upon. The facts which 
bear upon this are not seriously disputed. In November, 1900, the 
plaintiff, having taken an option on a zinc mine in Missouri which 
he proposed to develop, wrote to the defendant, who was in the em- 
ploy of the Standard Oil Company at Bayonne, N. J., and had had 
considerable general business experience, to come out and take charge 
of it, offering him a salary of $7,500 per annum, wher^ he was getting 
but $6,000, as well as a substantial interest in the enterprise, for which 
he agreed to take a three-year note, with the stock of the company 
which was to be formed as collateral. The relations of the parties 
for a number of years had been of the most friendly and intimate 
character, very much, indeed, like that of father and son; the de- 
fendant, who started as a stenographer, having risen by the plaintiff's 
influence to a responsible and remunerative position. Moved by a 
sense of personal obligation, as well as by the inducements held out 
to him, the defendant accordingly gave up his place in the East and 
assumed the management of the busineas. The ventuie, however, was 
not a success, and the defendant was only a short time engaged with 
it, at least directly. The plaintiff became involved in other matters, 
in which he needed his assistance, and the active management of it 
was therefore given up after a few months ; the property being eventu- 
ally sold out to other parties in December following at a heavy 
sacrifice. The diversion from the mining business was due to a crisis 
in the affairs of a cattle company at Kansas City, in which the plaintiff 
was even more largely interested. A receivership was necessary to 
extricate it, and, the plaintiff having no confidence in those with 
whom he was associated, the position was pressed upon the defendant, 
who assumed it in May, 1901, continuing in it up to the middle of 
October. The duties which devolved upon him in that connection 
were of the most arduous and exacting character, and, combined with 
the personal loss entailed by the failure -of the zinc mine, the strain 
upon him, physically and mentally, was so great tliat early in July he 
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almost reached the point of a nenrous breakdown. His salary from 
the mine was also cut off, and the prospect of getting anything out 
of the receivership was problematical, and would not in any event 
be realized until it was brought to an end. Money to run the cattle 
business, moreover, was lacking, and he was falling behind in his ac- 
counts to such an extent that liability on his bond was possible, im- 
periling all his property. The situation seemed desperate, and he 
wrote the plaintiff to be relieved from it, but was urged to stay on, 
which he consented to do as a matter of personal favor. No material 
improvement, however, followed, at least not immediately; and the 
affairs of the cattle company reached such a crisis in September that, 
unless relief was speedily obtained, the plaintiff, who had guarantied 
some $2,000,000 of its obligations, might not be able to maintain him- 
self. The immediate amount needed to tide things over was $86,000, 
and the defendant suggested that the plaintiff's brothers, William and 
John D. Rockefeller, men of the largest affluence, should be appealed 
to. The trouble was that the plaintiff was not on good terms with 
them, and in addition was himself under such a nervous strain from 
this and other matters that he was in no condition to go and see them. 
It was accordingly arranged that, armed with a letter from the plain- 
tiff, the defendant should go to New York and interview Mr. William 
Rockefeller, which he did with such success that the money was raised 
and the plaintiff relieved from his embarrassment. Feeling, however, 
that the situation still was precarious, and that he must look after 
his own personal interests, the defendant, while away, hunted up and 
secured a position with a salt company at Pittsburg at a good salary, 
and upon his return to Kansas City again brought up the question of 
giving up the receivership. But the plaintiff would not hear to it, 
and, together with his attorney, labored with the defendant the better 
part of a day, urging the necessity for his keeping on and the unfair- 
ness of his quitting at that time; and, upon the plaintiff promising 
to take care of the salary due him from the mining company, he 
agreed to stay, which he did, without further demur, until the re- 
ceivership was wound up, assisting somewhat, also, again in the 
management of the zinc company. Not long after this, an offer was 
made for the zinc property which all parties regarded favorably; the 
plaintiff being repaid by the sale the cash advances which he had 
made, and alx)ut 10 per cent, being divided around upon the capital; 
the defendant getting a credit on his note of some $1,500. 

This sale was consummated early in December, and soon afterwards, 
December 17th, while plaintiff and defendant were riding together in 
a street car, the interview occurred at which, according to the de- 
fendant, the note was forgiven him. "You may regard this note as can- 
celed and off the books" is the way it was put ; the plaintiff at the same 
time explaining that he did not surrender it, because he intended to 
sue certain other parties, who had got him into the enterprise, whose 
notes for stock he was similarly carrying, and he did not wish to 
prejudice this. "But your matter," as the defendant was assured, "you 
may cwisider disposed of." The plaintiff admits this meeting, and that 
the subject of the note was brought up, but denies having agreed to re- 
lease it, and| on the contrary, declares that the defendant wanted him 
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to do so, but he refused. At least twice before, however, he had vol- 
untarily made a similar oflfer, and, while the defendant in each case put 
it aside at the time, only a few days previously he had written to the 
plaintiff, expressing a willingness to accept, if he thought proper to 
renew it, which not unnaturally led up to what is claimed to have 
followed. Right afterwards, also, December 20th, the defendant wrote 
again, alluding to the point made by the plaintiff about retaining the 
note, but calling attention to the fact that the matter would be left in 
bad shape in case either of them died, and suggesting that something 
should be given to him to show that the note was eventually to be 
delivered up or canceled. And, while.it is true that the plaintiff did not 
answer favorably, that does not do away with the corroborative effect 
of this letter. All this, however, goes only to the probability of the de- 
fendant's story, and was for the jury. TIhe question 'which concerns 
us now is, whether, assuming the promise, there was anything to stand 
as a consideration so as to make it binding. 

As a mere gratuity, if that was all there was to it — ^the plaintiff not 
wishing the defendant to be at a loss, as he expressed it, in the earlier 
offers — the promise to release would not be enforceable; the gift not 
having been completed by a surrender. The same is true, also, if the 
stock which was pledged for the note and was demonstrably worthless, 
was to be taken and the note canceled, which would be merely another 
way of putting it. Neither was anything done or omitted by the 
defendant at the time, so as to furnish an inducement directly moving 
between the parties, although that is not essential ; a past transaction 
being sufficient, provided it actually enters into the bargain. A con- 
sideration, however, is claimed to be found in the services rendered by 
the defendant, to which reference has been made above, which, for- 
tunately for that contention, according to the testimony of the defend- 
ant, were expressly assigned by the plaintiff as the basis of his action. 
"He said he appreciated very much all I had done for him in connect 
tion with the receivership matter," is the statement. "He appreciated 
the heavy strain on my vitality and strength it had been to go through 
such an experience, and he appreciated what I had done for him in re- 
lation to his brother William and other things that I had done; and 
for these reasons, and all reasons, I might consider that the note 
was finally disposed of." As to the character and value of these serv- 
ices there can be no reasonable question ; nor that they were performed 
at the urgent solicitation of the plaintiff, for his own personal benefit, 
and to the marked inconvenience, if not disadvantage, of the defendant. 

It is said, however, that they were fully compensated at the time by 
the salary which he was to get, which was continued to be paid him, 
as guarantied by the plaintiff, even after the zinc company had gone 
out of business. But one of the inducements held out to him to leave 
his position with the Standard Oil Company was that he was to have 
an interest in the enterprise, which having failed, his salary did not 
altogether meet the situation. To its payment, moreover, the defend- 
ant himself contributed the $3,800, which he was allowed by the court 
for his services as receiver, which he turned over, at the suggestion 
of the plaintiff, to help reimburse the latter for the money advanced 
to the zinc company, out of which the plaintiff's salary was paid; as 
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the result of which, if his services to the company are held to have been 
met by his salary, it still leaves him uncompensated for what he did as 
receiver; and, while it may be that the plaintiff, having personally 
guarantied his salary, was entitled to command his, time in the one 
position or the other, as It suited him, and evfen though we disregard 
the contribution to this which the defendant made by giving up what 
the court had allowed him, which, after all, goes a long way to elimi- 
nate it, outside of and beyond all this there were other and extraordi- 
nary-services which made up a considerable tale, for which he ad- 
mittedly got nothing. It was no part of his duty as receiver, for in- 
stance, to solicit the $86,000 which was secured from the plaintiff's 
brother. This was undertaken solely in the interest and for the benefit 
of the plaintiff, to whom it was of the most supreme importance, the 
personal character of which he recognized by paying the defendant's 
expenses, and, if so, why not, also, for his services? And when, at 
the urgency of the plaintiff and his counsel, the defendant agreed to 
stay on in the receivership, giving up the position which he had secured 
elsewhere, it was as a sheer matter of favor to the plaintiff, and was in 
fact so pressed upon him. 

The only difficulty is that the acts of the defendant were apparently 
rendered without expectation of reward, for which neither then nor 
afterwards was any direct claim ever made. At the same time, they 
were in no sense voluntary, in view of which, and the assurances given 
by the plaintiff from time to time, particularly with regard to the note 
in controversy, the defendant might fairly anticipate that in some way 
they would eventually be made up to him. It is in the light of and with 
reference to all this that the promise to release is to be taken. Fifteen 
thousand dollars is not given away for nothing, nor is it to be explained 
in the present instance on the score of friendship, particularly as the 
plaintiff's regard, as he himself says, had begun to decidedly weaken. 
Based squarely, as it was by the express declaration of the plaintiff, 
on the extraordinary services which the defendant had rendered, it 
thus became at the same time a recognition of their value and of the 
obligation resting upon him to make compensation, an admission which 
put the defendant in a position to demand something substantial, even 
if the release set up were not supportable. It was not simply, as before, 
that the plaintiff did not want to see the defendant lose by the venture. 
That, also, may have actuated him. But what he proposed, as it was 
put, was to positively and directly remunerate him, according to what 
was acknowledged to be his actual due. Conceding, then, as we must, 
that a consideration for the promise to release, which is relied upon, 
must appear, and that consisting, as it did, of services already rendered, 
they must have been of such a character and performed under such cir- 
cumstances as entitled the defendant, not only to expect, but to enforce, 
compensation, there is enough, in our judg^ient, to meet these require- 
ments in what is found here. It may seem dangerous to hold, as we 
thus apparently do, that a money obligation of this magnitude can be 
discharged by a casual observation in an informal interview, without 
anything directly moving between the parties at the time, and with 
nothing but the say-so of the party released to sustain it. This is 
not, indeed, the whole case. But, giving full force to the circumstances 
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which are thus alluded to, they bear, as already stated, merely on 
the probabilities, and not on the legal principle involved, with which 
we are alone concerned at this time, which having been correctly de- 
clared at the trial, the judgment is affirmed. 



JAMBS ▼. EVANS. 
(Circolt Court of Appeals, Third Circuit December 17, 1906.) " 

No. 21. 

1. New Tbiai/— Obdek— TnoB. 

Where a verdict and Judgment were rendered for one of two Joint 
tort-feasors and against the other, an order granting a new trial at the 
same term was in time. 

2. TliiAii— Vebdict— CoNSTBUonoir. 

Where, in an action for conspiracy against two Joint defendants, the 
Jury returned a verdict finding in favor of plalntiiT for a specified sum 
and against F., "one of the defendants," the finding should be construed 
as a verdict in favor of the other defendant 

[Ed. Note.— 'For cases in point, see Cent. Dig. vol. 46, Trial, t 772.] 

8. Conspiracy— Pabties—Joint and SEvsBAii LxABUjar. 

Where plaintiff sued two defendants Jointly for conspiracy, and a ver- 
dict was rendered in plaintiff's favor against one of the defendants only, 
plaintiff was entitled to a Judgment as against him. 

[Ed. Note. — ^For cases in point see Cent Dig. vol. 10, Conspiracy, 8 24.]. 
4. Wbit of Ebrob— New Tbial— Discretion— Review. 

The rule that the allowance or refusal of a new trial rests in the dis- 
cretion of the trial court, and will not be Interfered with on a writ of 
error, has no application, where such allowance or refusal results firom 
a clear abuse of discretion. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 8, Appeal and Error, 
§§ 3860-3870.] 

6. Samo— Abuse of Discbetion. 

Where a new trial was awarded solely by reason of an erroneous opin- 
ion that, under the pleadings, the verdict could not by any possibility law- 
fully have been found, there was an abuse of discretion, which might be 
corrected by writ of error. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 3, Appeal and Error, 
S8 3860-3870.] 
Q. New Tbial—Obdeb— Effect. 

Plaintiff sued two defendants for conspiracy, and, a verdict hav- 
ing been rendered in favor of one of them and against the other. Judgment 
was rendered in favor of the defendant found not guilty, after which 
an order was made granting a new trial. Held, that such order operated 
to vacate the verdict and Judgment in favor of the defendant not charged. 

[Ed. Note.r-For cases in point see Cent Dig. vol. 37, New Trial, S 331.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 140 Fed. 419.' 

J. C. Swartley, for plaintiff in error. 

George T. Hunsicker, for defendant in error. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD. 
District Judge. 
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BRADFORD, District Judge. Regina Evans, the defendant in 
error, brought in December, 1904, an action of trespass in the circuit 
court of the United States for the eastern district of Pennsylvania 
against Wynne James, the plaintiff in error, and Henry G. Freeman, 
Jr. In her declaration she set forth in substance, among other things, 
that she was the owner of a farm of ninety-five acres in Bucks coun- 
ty, Pennsylvania, of the value of $5,400 above all incumbrances, and 
of live stock, crops and farming implements thereon of the value of 
$3,000; that Freeman was the owner of four old brick houses in 
Philadelphia assessed at the sum of $21,800, which was in excess 
of their value; that James was an attorney at law and was em- 
ployed by the plaintiff for the purpose of effecting a cash private 
sale of her farm and property thereon; that Freeman and James 
"did fraudulently, deceitfully, maliciously and unlawfully conspire, 
combine, confederate and agree together to cheat and deprive plain- 
tiff of her said real and personal property by effecting a fraudulent 
exchange thereof for a worthless equity in said houses" and by other 
deceitful and fraudulent devices particularly set forth in the declara- 
tion; and that the defendants succeeded in accomplishing the pur- 
pose of their conspiracy. The defendants severally having pleaded 
not guilty, the case went to trial and May 3, 1905, a sealed verdict was 
brought in and at the same time a written memorandum signed by 
all the jurors was handed to the clerk, which was in the following 
words and figures: 

''We, tbe undersigned, Jury in the above stated case, find in faror of tbe 
plaintiff for $7,273.38, and against Henry 6. Freeman, Jr., one of the defend- 
ants." 

The verdict was formally recorded as follows: 

"And afterwards, to wit, on the third day of May, A. D. 1906, the Jurors 
aforesaid upon their oaths and affirmations respectively do say that they 
And for plaintiff and against Henry G. Freeman, Jr., one of the defendants, 
and assess the damages, at seven thousand two hundred and seventy three 
and 33/100 dollars ($7,273.33)." 

Freeman, through his counsel, moved May 6, 1905, for a new trial 
and also in arrest of judgment. In support of the motion for a new 
trial he urged that the court erred, among other things, in charging 
the j'ury as follows : 

"It is charged in the declaration that there was a conspiracy between 
these two defendants for the purpose of making these false representations 
to her. In order to induce her to enter into this transaction whereby she was 
defrauded. Now in an action like this for deceit or fraudulent misr^resenta- 
tion, which results in damage, the matter of conspiracy is not the matter 
which entitles a plaintiff to a recovery. Whether there is a conspiracy char- 
ged or proven, or not, if the evidence shows that by false and fraudulent 
representations of both or one of them, this plaintiff has suffered a damage, 
she would be entitled to recover against the one perpetrating the wrong upon 
her ; or if both of them had done the wrong, together or separately, whether 
there was a conspiracy proven or not If you find that both or one of them 
perpetrated and have done this wrong, if any wrong was "done, the plaintiff 
would be entitled to recover for the amount of the damage suffered against 
either <«e or both, as you find the evidence to be, if you find In her favor, ftiul 
for such an amount as tbe evidence would warrant" 
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And further: 

"If, however, you find that there Is no conspiracy, and one or the other 
made false representations of material facts In regard to this transaction 
which resulted in damage, then you have a right to say that that one Is re- 
sponsible here." 

So, too, among the reasons in support of the motion in arrest of 
judgment substantially the same ground was taken, as follows : 

"2. The verdict «f the jury- having established that there was no fraud 
or conspiracy as alleged in the declaration, between the said Henry G. Free- 
man, Jr., and his co-defendant Wynne James, under the pleadings and issue in 
the case, no verdict could in law be found by the Jury against the defendant 
Freeman individually, and no Judgment should be entered on the same." 

The counsel for James filed May 10, 1905, with the clerk of the 
court below a praecipe for the entry of judgment in favor of his 
client upon the above mentioned verdict, and thereupon judgment was 
noted upon the record accordingly. The motion for a new trial was 
granted September 6, 1905, the court, among other things, saying: 

**Taking oral and documentary evidence t<«ether there was ample proof to 
sustain the plaintifTs claim, and the Jury found a iterdict for seven thousand 
two hundred and seventy-three and thirty-three hundredths dollars ($7,273.33) 
In favor of claimant but only against Freeman, one of the defendants. • • • 
The verdict against Freeman alone cannot be sustained in view of the fact 
that the statement claims for an unlawful combination between Freeman and 
plaintilTs attorney, James, and the evidence submitted by her tended to prove 
that allegation, and a new trial should therefore be granted, and it is so 
ordered." 

It is fairly inferable from this language that the court intended 
and ordered a new trial as to both James and Freeman. The plaintiff, 
after the expiration of the term in which the verdict was rendered 
and judgment entered in favor of James, filed a petition in the court 
below November 2, 1905, praying the court "to reinstate the motions 
for a new trial and in arrest of judgment, and grant a reargument 
thereof." The petition recited, among other * things, the rendition 
of the verdict, the filing of the motions for a new trial and in arrest 
of judgment, the judgment on verdict in favor of James and the order 
granting a new trial. It alleged in substance, among other things, 
that the plaintiff and her counsel had believed that a new trial had 
been awarded as to both defendants, and discovered only October 
27, 1905, that a judgment had been entered in favor of James; that 
owing to the condition of the record it might be contended by the 
defendants that the judgment in favor of James was a final judg- 
ment which could not be set aside by the court; that it might also 
be contended by them that such judgment "eliminates the element of 
conspiracy, and plaintiff, if entitled to proceed, can only do so in an 
action of deceit against Freeman, wherein evidence of declarations 
and conduct of James in the absence of Freeman will be inadmis- 
sible" ; that, as the plaintiff was advised and believed, the charge of 
the court to the jury was correct with respect to the right of the plain- 
tiff to recover against both or either of the defendants, as the facts 
should warrant, and, therefore, the motions for a new trial and in 
arrest of judgment should have been denied; that the then condition 
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of the record was such that "the plaintiff is deprived of all remedy 
against the defendants or either of them in her action of conspiracy" ; 
and that ''unless plaintiff's case, if re-tried, retains its original form 
of conspiracy against both defendants, and she have a new trial as to 
both, she is without redress." In disposing of the petition January 
8, 1906, the court below considered with some care the scope and effect 
of the order granting a new trial, which was made September 6, 
1905, as above mentioned, and the language used leaves no room 
for doubt that the order for a new trial related to both defendants. 
The court said: 

"The jury, by the finding for the plaintiff, established the existence of the 
conspiracy, and a verdict cannot be permitted to stand which seeks to make 
one defendant pay the total damage. To save Freeman from this injustice, 
a new trial was granted on a verdict which was as indivisible as the alleged 
joint wrong upon which it was based. It was a verdict that could only stand 
or fall as to both. It could not stand as to James and fall as to Freeman. 
When it was set aside, it was set aside as a whole or not at all. The language 
used In the opinion shows that both defendants were considered in discussing 
tlie reasons for a new trial, and because of their inseparable connection with 
the transaction the new trial was granted as to both. The action of James, 
by his counsel, after the term had expired, was a plain indication that he 
entertained grave doubt as to what the order for a new trial embraced, before 
the court had any knowledge of the entry of judgment for James, or that 
there existed any dispute as to the fact that the opinion awarded a new trial 
against both James and Freeman. Had it been known that judgment had been 
noted In favor of James at the time of filing the order for a new trial, there 
is no doubt but that this . judgment would' have been vacated, but under 
the decisions it Is plain that the awarding of a new trial vacated the judg- 
ment in favor of him. Motion to rescind order for a new trial refused. In 
order that the record may plainly show what was done on September 6th, 
1905, the following order will be entered : 

And now, to wit, January 8th, 190(5, judgment on the verdict as to Wynne 
James, entered May 10th, 1905, is hereby stricken from the record, and the 
docket entry made September 6, 190o, which reads 'opinion granting a new 
trial filed' be amended so as to read 'opinion filed awarding a new trial 
against Henry G. Freeman, Jr^ and Wynne James.' " 

The first and second assignments of error present the substantial 
questions in the case. The latter is that there was error in granting 
a new trial as to James, and the former, that there was error in 
making the order of January 8, 1906, striking from the record the 
judgment on verdict in favor of James, entered May 10, 1905. The 
order awarding a new trial was made during the term in which the 
verdict was rendered and the judgment in favor of James entered. 
It was, therefore, seasonably made, if time alone be considered. But 
the inquiry remains whether it was in other respects, involving, as it 
did, the vacation or setting aside of the judgment in favor of James, 
such an exercise of judicial discretion as cannot successfully be as- 
sailed on writ of error. The verdict rendered by the jury May 3, 
1905, was not only against Freeman, but in effect, though not in form, 
Was a verdict in favor of James. Girts v. Commonwealth, 22 Pa. 351 ; 
Wilderman v. Sandusky, 15 111. 60 ; Missouri Pac. Ry. Co. v. Kings- 
bury (Tex. Civ. App.) 25 S. W. 322. That such was its operation 
under the practice of the courts in Pennsylvania we have no reason 
to doubt. On this verdict, as above stated, judgment was entered 
in favor of James May 10, 1905. This wa6 a final judgment and its 
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entry appears to have been regular. Subject to possible reversal on 
writ of error, and to the power of the court, during the term in which 
it was entered, in the exercise of a sound discretion, to open or set it 
aside, it conclusively established immunity on the part of James with 
respect to all matters in controversy in the suit. The court below 
having charged the jury that, notwithstanding the fact that the 
plaintiff in her declaration set forth a conspiracy between James and 
Freeman to practice the deceit alleged, there could be a recovery on 
account of resultant damage from both or either of them as the evi- 
dence should warrant, a verdict was found, as above stated, against 
Freeman and in favor of James. The court subsequently changed its 
views on the subject of several liability, and declared, in tfie opinion on 
the motion for a new trial, that a "verdict against Freeman alone . 
could not be sustained in view of the fact that the statement claims 
for an unlawful combination between Freeman and plaintiff's at- 
torney, James," and, in the opinion on the petition for a re-instatement 
of the motions for a new trial and in arrest of judgment, that "the 
act charged could not have been committed by one" and the verdict 
was "as indivisible as the alleged joint wrong upon which it was 
based" and "could only stand or fall as to both." We are unable to 
concur in the opinion of the court below that the only verdict which 
legitimately could be rendered in this case would be either against 
or in favor of both defendants. This is in substance an action on 
the case in the nature of conspiracy. Being a civil remedy, the gist 
of the action is not the conspiracy charged, but the tort working dam- 
age to the plaintiff. The tort in its nature was capable of commission 
either by both defendants jointly or by Freeman alone. The jury by 
its verdict found against Freeman and in favor of James. Such a 
course has been warranted by the authorities from an early day. 
Skinner v. Gunton, 1 Saund. 228, 230, note ; Savile v. Roberts, 1 Ld. 
Raym. 374, 378, 379; Parker v. Huntington, 2 Gray (Mass.) 124, 
127; Laverty v. Vanarsdale, 65 Pa. 507; Collins v. Cronin, 117 Pa. 
35, 11 Atl. 869 ; Rundell v. Kalbfus, 125 Pa. 123, 17 Atl. 238 ; Fillman 
v. Ryon, 168 Pa. 484, 32 Atl. 89. It is true that in Wiest v. Traction 
Co., 200 Pa. 148, 49 Atl. 891, 68 L. R. A. 666, followed by Hart 
v. Allegheny Co. L. Co., 201 Pa. 234, 60 Atl. 1010, Rowland v. Phila- 
delphia, 202 Pa. 50, 51 Atl. 689, Minnich v. Electric Railway Co., 
203 Pa. 632, 63 Atl. 501, and Goodman v. Coal Township, 206 Pa. 
621, 56 Atl. 65, the court laid down the doctrine that where a suit is 
brought against a number of defendants jointly charging the com- 
mission of a tort, if no concert of action is shown and, therefore, no 
joint tort appears, there cannot be a verdict against any one of the 
defendants on proof of a tort comftiitted by him alone. All of these 
latter cases, however, were in trespass for injuries sustained through 
negligence; and in none of them was a conspiracy alleged. We can- 
not assume that the Supreme Court of Pennsylvania intended in decid- 
ing them to repudiate the ancient and well-established doctrine ap- 
plicable to civil actions charging conspiracy. Indeed, in Wiest v. 
Traction Co., the court evidentiy intended, without overruling or 
questioning diem, to distinguish its decisions in actions for con- 
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spiracy from the case of negligence then under consideration. For 
it said : 

**Iiayerty v. Yanarsdale, 65 Pa. 509, was an action of conspiracy, and that 
decision Is referable to that class of cases. CJollins t. Cronln, 117 Pa. 35, 
11 AU. 869, Rundell ▼. Kalbfus, 125 Pa. 123, 17 Atl. 288, and Fillman v. 
Ryon, 168 Pa. 484, 32 Atl. 89, are similar in character. These cases do not, 
we think, when rightly understood, justify the practice, of Joining as defend- 
ants, in suits for negligence, every one, against whom any ground of liability 
seems to exist, without regard to the question of whether the case is really 
one of Joint tort'* 

We think that under the pleadings the court below correctly charged 
the jury in such manner as to permit a verdict, should the evidence 
so warrant, against Freeman and in favor of James, and that, the jury 
having on the evidence found such a verdict, final judgment properly 
was entered thereon. The ground on which the verdict was set aside 
and a new trial awarded was, not that a verdict should not have been 
found against Freeman, but that it "could only stand or fall as to 
both." While it is a general rule that the allowance or refusal of a 
new trial rests in the sound discretion of the court and will not be 
interfered with on a writ of error, it is well settled that this rule has 
no application where such allowance or refusal results from a clear 
abuse of discretion. And where a new trial is awarded solely by 
reason of an erroneous opinion that under the pleadings the verdict 
could not by any possibility lawfully have been found, there is in legal 
contemplation an abuse of discretion which can be corrected by writ 
of error. In awarding a new trial, necessarily involving and effecting 
the vacation or setting aside of the verdict and judgment in favor of 
James, the court acted, we think, under a misapprehension of the law. 
and its action in this regard was not had in the exercise of a sound 
judicial discretion, but constituted reversible error. In view of the 
foregoing reasons it is unnecessary particularly to discuss the order of 
January 8, 1906, made, as before stated, after the expiration of the 
term in which the verdict was rendered, striking from the record 
the judgment in favor of James and awarding a new trial against 
both defendants. The orders awarding a new trial and striking from 
the record the judgment in favor of James should be reversed, with 
costs, and that judgment re-instated; and it is so ordered. 



McNICOL v. NEW TORK LIFE INS. CO. 
(Circuit Court of Appeals, Eighth Circuit November 16, 1906.) 

No. 2,369. 

iNsnaAHCB— Lnrs Iwsxtbawc*— Contract—Bxecutioit. 

Deceased' applied for insurance in defendant company, and In order 
to get a reduction in premium requested informally that his application 
be dated back. At the time of making the application he paid the locaf 
agent the premium for the first year, taking a receipt providing that the 
premium should be returned in case the application should not be ac- 
cepted. Defendant elected not to accept the application, unless the ap- 
plicant amended it, formally requesting that the insurance should take 
effect as of the prior date, and consenting to certain other conditions 
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and for this purpose submitted an amended application, with a policy 
based thereon, which was sent to its local af^nt with instructions not to 
deliver until the applicant signed the amended application and paid cer- 
tain interest on the first premium. The agent wrote the applicant that 
the policy had arrfVed "straight as a string" and that he hoped to de- 
liver the same the following Sunday, but insured died before that time 
without having received the policy, signed the amended application, or 
paid the additional premium. Held, there was no acceptance by do- 
ceased of the insurance company's counter proposition, contained in the 
amended application, sufficient to constitute a contract of insurance. 

2. Same— Receipt or Pbemium. 

The receipt of a first year's premium from an applicant for life insur- 
ance, with the qualification that it was conditional on the acceptance by 
the iusurer of the applicant's proposition for insurance as made in his ap- 
plication, and, if the proposition was not accepted, the money should be 
returned, did not constitute a contract of insurance. 

3. Same— Estoppel. 

Defendant insurance company rejected an application for Insurance as 
made, but filled out an amended application and the policy based thereon^ 
and sent the same to its local agent, with instructions not to deliver the 
policy until insured had signed the amended application and paid the 
necessary additional premium. The agent wrote the applicant that he 
had received the iwlicy "straight as a string" and hoped to deliver the 
same the following Simday; but the applicant died before signing the 
amended application or obtaining the; policy. Held, that the insurance 
company was not estopped by the letter of the local agent to deny that It 
had not accepted the applicant's original proposition. 

In Error to the Circuit Court of the United States for the District of 
Kansas. 

On December 14, 1903, one- McNicol, of Wichita, Kan., made an application 
to defendant company for a policy of $5,000 on his life, payable at his death 
to his son, William D. McNicol, the plaintiff In this action. The applicant 
was bom May 8, 1863, and his age on December 14, 1903, for insurance pur- 
poses as determined by his nearest birthday, was 41 years; but, to get a 
reduction In premium corresponding to a year's less age, he requested in- 
formally in his application that his policy be dated back to November 7th, 
which, if done, would secure for him the benefit of. a premium based on the 
age of 40, instead of 41, years. At the time of making the application he 
paid the local agent of defendant company at Wichita, in a manner satis- 
factory to him, the premium for the first year, taking a receipt therefor. 
with a proviso that, if the policy should not be issued by the company on his 
application, the amount of the payment should be returned to him by the 
agent. Pursuant to the usual practice, and as contemplated by him, his 
application was forwarded to the home oflice of the company in New York 
for Its approval and acceptance. In due time the company determined that 
it would not accept the application or issue a policy on it, unless the appli- 
cant would make a certain amendment to it, formally requesting that the 
insurance should take effect as of November 7, 1903, Instead of December 
14, 1903, the date of the application, and agreeing that the accumulation 
period and the loan and nonf or felting provisions of the policy should all 
relate back to November 7th. The company, finding the medical examination 
accompany log the application satisfactory, caused a policy of $5,000 to be 
prepared and executed in general conformity to the application, but attached, 
to it a formal amendment of the application, conforming to Its requirement 
as Just stated, and returned them both to its local agent with Instructions 
not to deliver the policy to the applicant until the amendment should be signed 
by the applicant and until he should pay the sum of $1.10 additional premium : 
the same being interest at the rate of 5 per cent, per anmmi on the amount 
of the first annual premium from November 7th, when the policy was to 
become effective and when the premium was due, to December 14th, when 
the application was made for the policy and when the premium was actually 
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paid. The local agent received the executed policy and the proposed amend- 
ment on January 7, 1904, and on that date wrote McNicol, who lived some 
distance away, that the policy had arrived "straight as a string" and that 
he hoped to place it in his hands the following Sunday. When McNlcol re- 
ceived this letter on Friday, January 8th, he was sick, and, without any 
change in the facts of the case from those already stated, he died on the morn- 
ing of Saturday, January 9th, without having received the policy or paid 
the additional premium or signed the amendment to his application. The 
beneficiary instituted suit on the policy in the Circuit Court The court made 
a special finding of facts, in substance as just stated, and rendered a judg- 
ment in favor of the defendant We are asked to reverse that judgment on 
this writ of error. 

Earl Blake (W. A. Ayres and B. F. Milton, on the brief), for plain- 
tiff in error. 

S. B. Amidon and James H. Mcintosh, for defendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge, after stating the facts as above, delivered 
the opinion of the court. The only question in this case is whether the 
facts as found support the judgment as rendered. The application 
made for the insurance was a proposition requiring acceptance as made 
before it became a contract. Travis v. Insurance Co., 43 C. C. A. 
653, 101 Fed. 486. This McNicol, not only presumptively, but actual- 
ly, knew. The receipt taken by him from the local agent when he paid 
the first year's premium informed him in effect that the payment was 
only provisionally received, that his application might not be accepted 
by the company, and, if it should not be accepted, that the agent would 
return the amount of the payment to him. The facts conclusively show 
that the application was not accepted. An amended application was 
prepared by the company, embodying several material modifications or 
additions to the one made by McNicol, and the same was forwarded 
to its local agent for submission to the applicant for his consideration 
and signature if satisfactory. This amounted to a rejection of the 
proposition as made by McNicol and a counter proposition by the 
company to him, which could not become a contract until it was ac- 
cepted by him. Mutual Life Ins. Co. v. Young, 23 Wall. 85, 23 L. 
Ed. 152; Minneapolis, &c., Ry. Co. v. Mill, 119 U. S. 149, 7 Sup. Ct. 
168, 30 L. Ed. 376. This McNicol never did. He unfortunately 
died before the counter proposition reached him. The minds of the 
parties never met and no contract was ever concluded between them. 

Plaintiff's counsel contend that, as the policy was actually made out 
as called for in the original application and delivered to the local agent 
of the company for the applicant, it thereby became a binding con- 
tract. If such were the only facts of the case, their contention might 
be right; but, as already seen, the. record contains much more. The 
proposition as made in the original application was rejected by the 
company, and a counter proposition made for the consideration of the 
applicant. The physical making out and sending of the policy to the 
local agent in themselves constituted no contract. By special direction 
of the company they were riot to be treated as a delivery of the policy. ; 
It was not to be delivered until McNicol complied with the terms 
and conditions specified in the counter proposition* 
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It is next urged that, as defendant's agent received the first year's 
premium from the applicant, the company thereby insured him. This 
contention overlooks important facts of tiie case, and particularly the 
qualification attending the act of receiving the money. It was distinct- 
ly understood at the time that the receipt of the premium was con- 
ditional on the acceptance by the company of the applicant's proposi- 
tion for insurance as made in his application. If the proposition 
should not be accepted, the money was to be returned; and that was 
the agreed limit and measure of the company's liability resulting from 
the receipt of the first year's premium, in case the policy was not is* 
sued. 

It was argued orally, but not presented in brief of plainttfTs coun- 
sel, that the letter of the local agent, written to McNicol after he had 
received the policy with special instructions not to deliver it until Mc- 
Nicol paid a. further premium and signed' a new application, estopped 
the defendant from denying the consummation of the contract. The 
company or any of its general ofiicers did not write the letter, and 
the local agent, as the facts of the case show and as McNicol well 
knew, had no authority to make a contract of insurance without the 
approval of the company, and a fortiori had no authority to conclude 
such a contract in express violation of his specific instructions from 
the company. Moreover, the letter, whether authorized or not, was 
not written with the intention that McNicol should regard it as an 
acceptance of his original proposition for insurance. It would have 
been gross bad faith on the part of the agent, in the light of his in- 
structions, to attempt to convey any such intention. Not only so, 
but the language of the letter did not justify reliance upon it by Mc- 
Nicol as an acceptance of his original proposition. It informed him 
that the agent hoped to place the policy in his hands Sunday. Whether 
he would do so or not depended as a matter of fact upon whether 
McNicol would comply with the terms and conditions upon wjiich 
alone he might deliver the policy or place it in his hands. The ex- 
pression that the agent hoped to deliver it Sunday is suggestive of a 
doubt as to his ability to do so ; and McNicol had no right to rely on 
the letter without recognizing the suggested doubt. Moreover, there 
is no showing that McNicol either refrained from acting or took 
any affirmative action upon the supposition that the letter concluded 
his contract with the company. It thus appears that several elements 
which necessarily enter into estoppel by conduct (Bigelow on Estoppel 
[6th Ed.] p. 26) are wanting in this case, and their absence effectually 
refutes the contention of counsel. The case, freed from the obscurities 
suggested by ingenious counsel is, in our opinion, clearly without 
merit. The fundamental requisite to the consummation of a con- 
tract, the aggregatio mentium, never existed. Before it could have 
been reached, according to the method of negotiation resorted to by 
the parties, one of them died, and this unfortunate fact put a stop to 
further negotiations which might or might not have resulted in a 
contract. 

The judgment of the trial court was clearly for the right party, and 
is accordingly affirmed. 
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In re THROCKMORTON. 

(Circuit Conrt of Appeals, Sixth Circuit December i» 1906.) 

Nos. 1,450, 1,522. 

L Bawkbuptot— Pbtition for Review. 

On petition to the Circuit Court of Appeals to review orders of the Dis- 
trict Court in. bankruptcy proceedings, only questions of law arising out 
of the facts found or conceded can be considered. 

[Ed. Note. — ^Appeal and review In bankruptcy proceedings, see note to 
In re E:ggert, 48 C. C. A. 9.] 

2. Same— Real Estate— Leasiwg— Acts of Tbustees. 

At the time of a bankrupt's adjudication, certain of her real estate had 
been advertised for sale under an order of the state court, and was pur- 
chased at the sheriff's sale b^ F., who immediately leased the farm for 
$1,200 for the succeeding year. The sheriff's sale was not confirmed, and 
the land was finally sold by the bankrupt's trustees. On the appointment 
of the trustees F. turned over to them the tenant's note for the year's 
rent, and tb^ ratified the lease, after which the tenant paid the note and 
raised a crop on the land of the value of $8,000. Held, that the trustees, 
after obtaining control of the land, properly ratified such lease as against 
the rights of the bankrupt. 

3. Same— Inteeest in Land— State Courts— Judgment. 

Where, prior to the institution of proceedings in bankruptcy, the high- 
est court of the state in which certain land belonging to the bankrupt was 
located, had held that W. had acquired title to an undivided one-fifth in- 
terest therein on foreclosure of a lien for attorney's fees, and the court 
in such action had Jurisdiction both of the parties and subject-matter, 
such adjudication could not, be collaterally attacked in the bankruptcy 
proceedings, and the trustees In bankruptcy therefore' properly recognized 
W.'s interest In the land. 

4. Sams— Sales— Prick— Adequacy. 

Where land in which a bankrupt owned an undivided four-fifths Inter- 
est was appraised at $6,000, and the bankrupt's interest was 'sold for 
$4,600, the price was not so inadequate as to entitle the bankrupt to have 
the sale set aside. 

5. Same— Duty op Trustees— Continuance op Suit. 

Prior to a bankrupt's adjudication, she had contracted to exchange cef- 
tain land free from incumbrances for 40 city lots. When the bankruptcy 
adjudication was made, the bankrupt's land was Incumbered by a mort- 
gage for $12,000 and a Judgment lien for the services of an attorney. 
The owner of the lots refused to make the exchange, and the bankrupt 
had sued him to compel specific performance, in which he had answered 
that he owned more than the 40 lots in question, and that the contract 
did not specify which 40 he was to oonvey. Held that, a demurrer to such 
defense having been overruled, the trustees properly refused to prosecute 
the suit further. 

6. Same— Sales— Acceptance op Bid. 

When certain of the bankrupt's real estate was offered for sale, she of- 
fered to bid $10,500, but, being unable to deposit $1,000 earnest money or 
pay ihff amount of her bid, the auctioneer did not receive or cry her bid, 
and finally sold the property to another for $10,864. Held, that such sale 
was properly confirmed nearly a month thereafter; the bankrupt having 
taken no steps in the meantime to make good her bid. 

Petitions to Review Orders of the District Court of the United 
States for the Eastern Division of the Southern District of Ohio, in 
Bankruptcy. 

140 F--. 10 
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John Logan, for petitioner. 
W. G. Hyde, for respondent. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. On January 7, 1904, Margaret Alice 
Throckmorton was adjudicated a bankrupt, and on January 27, 1904, 
Samuel T. Ruggles, Samuel W. Courtwright, and John Schleyer were 
appointed trustees of her estate. The principal property owned by 
the bankrupt was a farm in Pickaway county, Ohio, appraised at 
$17,000, free of dower, a farm in Ross county, Ohio, appraised at $10,- 
500, subject to dower and homestead, after the homestead had been 
assigned, and six parcels of real estate in Connecticut, appraised at 
$30,287.60, free o£ dower. The farms in Pickaway and Ross counties, 
Ohio, and one parcel of the real estate in Connecticut, have been 
sold. Each step taken by the trustees in the administration and dis- 
position of this property has been assailed by the bankrupt, first before 
the referee, and then before the court below, and vigorous efforts 
have been made to have the trustees removed. Numerous petitions 
have been laid before us to review the orders of the court below 
sustaining the referee and the refusals of the court below to remove 
the trustees. ^ In this connection, we have been urged, not only to 
consider questions of law not arising out of any facts either found 
or conceded, but also questions of fact involved in the finding or order 
sought to be reviewed. Obviously our jurisdiction is restricted to 
matters of law, and the legal questions we can examine are only those 
which arise out of the facts found or coAceded. In re Taft, 68 C. C. 
A. 385, 133 Fed. 511 ; First Nat. Bank v. Title & Trust Co., 198 U. 
S. 280, 291, 25 Sup. Ct. 693, 49 L. Ed. 1051. Bearing this in mind, 
we shall take up the matters sought to be presented so far as they seem 
to merit" consideration. 

1. At the time of the adjudication, January 7, 1904, the farm in 
Pickaway county was being advertised for sale upon an order issued 
by the common pleas court of that county. It was purchased at the 
sheriff's sale by a Mr. Foresman. Pending the action of the court 
on the report of the sale, Foresman leased the farm to one William 
Cross for $1,200 for a year, from March 1, 1904, to March 1, 1905. 
The sale by the sheriff was not confirmed, and the land was finally 
sold by the trustees on December 5, 1904. Upon the appointment of 
the trustees, Foresman turned over to them the note for $1,200 for the 
year's rent, and they ratified the lease to Cross. Cross paid the note 
and was permitted by the trustees to raise and harvest a crop on the 
farm. On November 17, 1904, before the crop was harvested, the 
bankrupt filed a petition setting forth the lease to Cross, averring 
that the crop was of the value of $8,000, that the farm had'^been ad- 
vertised for sale without the crop by the trustees, and asking that they 
be ordered to retake possession of the farm, take possession of the 
crop, and stop the sale until this should be done. It was charged that 
there was fraud and collusion between the trustees and Foresman 
and Cross. The matter came before the lower court, first on a, 
demurrer to the petition, which was sustained, and then, as the record, 
shows, on a consideration of the facts ; the entry being : 
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"On Gonslderation of the allegations of the petition, the facts shown by the 
record of said proceedings, the statements of the counsel for said parties, 
and facts relating to said petition and its allegations, within the knowledge 
of the court and by the court the court doth find the allegations of said peti- 
tion not true^ and doth dismiss said petition.'* 

There is nothing for us to review in this order. If the petition con- 
tained any facts entitling the petitioners to the relief sought, and we 
agree with the court below that it did not, we must conclude from 
the entry that the court below found them to be untrue. We have 
no power to review its action in that regard. Upon the merits, so far 
as tiie facts appear^ we think the trustees did the proper and prudent 
thing in renting the farm to Cross under the circumstaaces. If they 
had not, there would have been no crop raised and no rent paid. 

2. Prior to 1898, the Connecticut land, consisting of six tracts or 
parcels, belonged to John I. Throckmorton, the husband of the bank- 
rupt. He took advantage of the bankrupt act in 1899, but on March 5, 
1898, through one Bacon Wakeman, a member of the bar at Bridge- 
port, Conn., he conveyed the undivided four-fifths of this real estate 
to his wife, Margaret Alice Throckmorton. On March 12, 1898, the 
two, John I. Throckmorton and Margaret Alice Throckmorton, gave 
a mortgage on the real estate to the Bridgeport Savings Bank for 
$12,000. On March 24, 1898, Bacon Wakeman, claiming that John I. 
Throckmorton was indebted to him for Wgal services, sued out an 
attachment upon John I. Throckmorton's remaining interest in the 
land. It is out of this attachment, and the subsequent legal proceed- 
ings to enforce it, that the next question arises. 

On November 29, 1901, Wakeman recovered a judgment against 
John I. Throckmorton for $827.69, to be satisfied only out of the in- 
terest Throckmorton had at the time of the attachment in the real estate. 
On February 20, 1903, Wakeman began an action in the court of 
common pleas of Fairfield county, Conn., to foreclose his judgment 
lien on the premises attached, and on March 10, 1904, a judgment of 
foreclosure was entered, after a hearing upon the answers of John I. 
Throckmorton and the bankrupt. The bankrupt was given until July 
5, 1904, and John I. Throckmorton until July 7, 1904, to redeem the 
premises. But they did nothin|;. When the trustees attempted on 
December 14, 1904, to sell the Connecticut land, they found Wakeman 
insisting that by a strict foreclosure of his judgment lien he had se- 
cured title to the undivided one-fifth interest which John I. Throck- 
morton owned at the time of the attachment. As a result, while one 
of the tracts was sold at the first sale, a matter we shall refer to here- 
after in another connection, the order of sale was subsequently modi- 
fied so as to authorize the trustees to offer, not the whole, but only the 
undivided four-fifths interest, in the land. This modification was 
based upon the finding of the referee that Wakeman by his strict 
foreclosure had secured the one-fifth interest in the real estate. 

This order, the recognition of Wakeman's interest on which it was 
based, and the action of the trustees in giving it eflfect, arc vigorously 
assailed. The main assault is naturally made upon the. decision of the 
Supreme Court of Errors of Connecticut, in the case of Wakeman v. 
Throckmorton, .74 Conn. 616, 51 Atl. 554, decided March 5, 190?.. 
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A learned argument has been made designed to show that the highest 
court of Connecticut erred in deciding this case in favor of Wakeman. 
We are not disposed, under the circumstances, to enter into a discus- 
sion of the Connecticut law regulating the taking and foreclosure of 
liens of this character upon real estate in that state. It is enough to 
say that it appears in the case mentioned that the Connecticut courts 
had jurisdiction of the parties and the subject-matter of the action, and 
that the highest court in that state, in a well-considered opinion, de- 
cided the controversy in favor of the validity of Wakeman's claim. 
We have no authority in a collateral proceeding to set at naught this 
adjudication. We 'approve of the action of the court below sustaining 
the referee's recognition of Wakeman's interest in the Connecticut 
land, and find no cause to criticise the trustees for pursuing the course 
they did with reference to it. 

3. At the sale on December 14, 1904, the so-called ••first tract" of 
the Connecticut land was sold to D, Fairchild Wheeler at his bid of 
$4,600. This sale was set aside by the referee, but the court below, 
upon a petition for review, reversed the referee and confirmed the 
^ale for a four-fifths interest in the tract; that being all the trustees 
could sell in view of Wakeman's interest. We are now asked to 
review and reverse the court. We question whether, m this con- 
nection, there is any matter here for review; but, if there were, we 
would not interfere with the discretion exercised by the court below. 
The tract was appraised at $6,000, and four-fifths of it sold for $4,600. 
This was not a bad sale as such sales go, and it does not appear that 
any better offer has been made. 

4. Prior to the adjudication, Margaret Alice Throckmorton entered 
into a contract to exchange the first tract of the Connecticut land to 
Benjamin Mpnnett, of Columbus, Ohio, for 40 of the lots the latter 
had laid out in a suburb of that place. The contract provided that she 
should convey the Connecticut land in fee simple, free of incumbrance, 
and that Monnett should secure her a loan of $8,000 on the Columbus 
lots. When she became a bankrupt, this land was incuhibered by a 
mortgage of $12,000 to the Bridgeport Savings Bank and by the judg- 
ment lien of Wakeman. Before thi^ Monnett refused to make the 
exchange, and she had sued him to compel a specific performance. 
This suit was pending when the trustees were appointed. Monnett's 
answer set up three defenses ; the third being that he owned more than 
40 lots, and the contract did not specify which forty he was to con- 
vey. A demurrer to this defense was overruled. Afterwards the 
trustees declined to prosecute the suit further, because they did not 
believe they could successfully maintain it. We think in this they did 
right. Even if the contract could have been made certain, so as to 
ascertain which 40 lots Monnett had agreed to convey, still the Con- 
necticut tract was incumbered to such an extent, not only by the 
$12,000 mortgage to the Bridgeport Savings Bank, but also by the 
recognized claim of Wakeman to an undivided one-fifth interest, 
that it was impracticable for the trustees to comply with the terms of 
the contract on the part of the bankrupt. At any rate, under all 
the circumstances, they should have been allowed some discretion, and 
the decision they reached met with the approval of tfie court below. 
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5. When the Ross county farm was offered for sale the second 
time, the bankrupt offered to bid $10,600 for it. She did not at that 
time have the money to comply with the terms of the sale, by either 
making the deposit required by the trustees of $1,000 earnest money, 
or by paying the amount she bid. The auctioneer, not deeming her 
responsible, did not receive or cry her bid, and the property was 
knocked down to Milton S. Bartholomew for $10,354. This was 
on the 18th of September, 1905. The sale was reported on the 21st 
of September. On the 7th of October the referee confirmed the sale 
to Bartholomew, finding that neither at the time of the sale, nor 
since, had the bankrupt been able to comply with the tenr.s of the 
sale and make her bid good. We are at a loss to comprehend what 
reason can be g^ven for reversing the action of the referee or that of 
the court in sustaining it. The referee gave the bankrupt every op- 
portunity to make her bid good, and it was only when she failed to do 
so that the sale to Bartholomew was confirmed. 

6. The action of the court below in declining to remove the trustees 
meets with our hearty approval. The charges against them do not 
merit discussion. 

The orders and judgment of the lower court are affirmed. 



ROBINSON et al. ▼. BRAST et ah 

(Circuit Court of Appeals, Fourth Circuit Noveinber 8, 190G.) 

No. 656. 

EQnrrT--JuBi8oi0TioN— DETEBianiNo Legal Rights on Oboss-Bill. 

A bill In equity was filed by the lessors in an oil lease against the les- 
see for a discovery and an accounting with respect to royalties reserved 
by the lease, and for a specific performance of the contract as to delivery 
of such royalty oil. The defendant answered, and also filed a cross-bill, 
In whi<A it Insisted on its rights under the lease, and alleged that certain 
other persons who were made defendants thereto claimed ownership of 
portions of the land, and prayed that their rights be determined by the 
court. Such defendants appeared, and with the consent of all parties 
all questions raised by the pleadings were referred to a master who made 
findings with respect to the title to the lands, which were confirmed by 
the court and a decree entered. Held, that the bill filed by the original 
defendant was not a bill of interpleader, but a cross-bill In aid of its 
answeir, setting up matters necessary to be determined as preliminary to 
a decision on the original bill, and which as such the court had jurisdic- 
tion to determine, and that all parties having submitted their rights to 
such determination were bound by the decree, even If it did declare legal 
rights. 

Appeal from the Circuit Court of the United States for the Northern 
District of West Virginia, at Parkersburg. 

Dave D. Johnson, for appellants Robinson and Smith. 

V. B. Archer, for appellant John Stephens. 

Thomas P. Jacobs and R. E. Homer (S. Bruce Hall, on the briefs), 
for appellees. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 
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GOFF, Circuit Judge. From the decree of the court below, en- 
tered on the 23d day of August, 1905, this appeal has been sued out. 
The appellees A. E. Brast and M. A. Brast were complainants in 
the original bill filed in this controversy on the 31st day of January, 
1896, and the appellee the South Penn Oil Company was the sole de- 
fendant thereto, the object of which was to enforce the provisions of a 
contract, and to compel an accounting. Said complainants, claiming 
to be the owners in fee of a certain tract of 640 acres of land situated 
in the Northern District of West Virginia, on the 2d day of July, 1892, 
leased the same for oil and gas purposes to Ira De Witte, who assigned 
and transferred the lease to the South Penn Oil Company, which com- 
pany entered upon the land, developed the same, produced oil there- 
from, and deliyered it to the pipe line company for transportation, as 
was provided ifor in the lease. The complainants, who also claimed 
title to another tract of 347 acres of land, adjoining the one so men- 
tioned, on the 23d of July, 1894, leased the same to the South Penn Oil 
Company, and that company, proceeding with development, produced 
oil therefrom and delivered it to the pipe line company. Complainants 
claimed that they were entitled to one-eighth of the oil as royalty, and 
that they were also entitled, by usage as well as by law, to a division 
order from said oil company, by which the oil so delivered to the Pipe 
Line Company could have been apportioned preparatory to its sale. It 
was alleged in the bill that the South Penn Oil Company refused to 
deliver the oil from some of the wells it had drilled on the land, and 
that it declined to execute a proper division order concerning it. Be- 
cause of such refusal, and of complainants' inability to discover the 
quantity of oil that had been produced, and also because of the inade- 
quacy of the refnedies provided by law, the bill in equity was filed, 
by: which a discovery, an accounting, and a specific performance was 
asked for. In March, 1896, the South Penn Oil Company demurred 
to the bill, on consideration of which tlie court overruled the same, and 
appointed a receiver to take charge of the royalty oil. The answer of 
the South Penn Oil Company was then filed, in which it was set forth 
that the land, or the portion of it on which the wells were located, be- 
longed to John Blackshere, Charles E. Wells, N. S. Beatty, A. N. Prit- 
chard, and A. W. Pritchard, and that said complainants did not have 
title thereto, and that therefore some of the royalty oil had not been 
delivered to them. 

The South Penn Oil Company afterwards, in April, 1897, filed in 
said proceeding its bill, in effect a cross-bill, to which the original com- 
plainants and a number of persons who claimed title to different parts 
of the land included in the leases mentioned were made defendants. 
It was set out in said bill that the South Penn Oil Company was willing 
to deliver the oil due under the leases to those justly entitled to the 
same, and the court was asked to determine as between the various 
claimants to which of them the royalty oil should be given. A further 
history of the title to said lands and of the various conflicting claims 
connected therewith is not deemed essential to the proper disposition of 
this appeal. It will be sufficient to state that on motion the causes were 
consolidated, that answers wer^ duly filed, and the case regularly ma- 
tured for hearing; that the court below by decree disposed of many of 
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the questions at issue, to the satisfaction of the parties in interest, other 
than the appellants ; that it then appearing there were still conflicting 
claims to tfie residue of the oil in the hands of the receiver, and to the 
land mentioned in the pleadings, the case was referred to a master in 
chancery, with directions that, he report what lands claimed by the de- 
fendants to the bill of the South Penn Oil Company were included in 
the leases made by A. E. and M. A. Brast, the titles of such defend- 
ants to the separate tracts of land by them claimed, what amount of the 
oil had been produced from each of said tracts, and the royalty due to 
each, and the owner thereof, the quantity of oil in the possession of the 
receiver, and also a description and the location of each well, together 
with a special report on any matter required by any party in interest. 
The master was required to have the evidence taken down in short- 
hand, transcribed, arid returned with his report, and a surveyor was ap- 
pointed to do such surveying and make such plats as the master might 
direct, or any party to the litigation should require. 

The master, after due notice to all of the parties, proceeded to exe- 
cute said order of reference, heard all of the evidence offered, ex- 
amined the title papers submitted by the various claimants, had the 
necessary surveying and platting made, formulated, and returned his 
report, together with the evidence, exhibits and his findings. Much 
time was given by the master, by the attorneys of the various claiiri- 
ants, by the receiver, and by the surveyor, to the investigation and the 
report made under the decree referred to, and the court, after care- 
fully examining the exceptions taken thereto, by many of the parties 
in interest, ixicluding the appellants, made and entered the decree now 
complained of. 

The assignments of error, many in number, are, when considered in 
connection with the pleadings and the evidence, unusually technical 
and absolutely devoid of merit. They relate to the jurisdiction of the 
court below, and to the method of procedure therein under the rules of 
equity practice. 

The demurrer to the original bill was properly overruled. The case 
made by it was clearly of equitable cognizance, involving not only 
specific performance, but a discovery and an accounting. Equity juris- 
diction in such cases is elementary ; the authorities in support thereof 
suggesting themselves as the question is presented. But it is insisted, 
that granting the jurisdiction as to the original bill, nevertheless the 
court below did not have jurisdiction of the questions raised, nor of 
the defendants to the bill filed by the South Penn Oil Company. It 
is called by counsel for appellants a bill of "interpleader," and after they 
so designate it j;hey suggest that it should not be entertained because 
the complainant, instead of being a mere stakeholder, was interested in 
the subject-matter and claimed a decree in its favor. But why should 
we discuss in connection with this case the technical and elementary 
questions involved in a bill of interpleader, when a glance at the rec- 
ord submitted for our consideration shows that it was not filed as such 
a bill, was not so regarded by the parties, nor so treated by the court? 
The fact that parties claiming an interest in the lands in controversy 
are called on to produce their titles, and the evidence at their command 
to sustain their claims^-in other words, to interplead concerning those 
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matters — does not make it technically a bill of interpleader, especial- 
ly when it is disclosed by the bill itself that the complainant claims the 
exclusive right to develop and operate the lands in controversy, by vir- 
tue of the leases mentioned'; refers to the original bill filed by A. E- 
and M. A. Brast, and insists that it cannot be properly disposed of un- 
til other parties interested in the issues involved in it are before tlie 
court; prays that the bills be heard together; and asks that the inter- 
ests of the complainant therein, who was defendant to the original bill, 
be protected as to the royalty oil in controversy. 

This bill was really filed as a cross-bill, in aid of the answer of the 
sole original defendant, and it contained all of the elements of such a 
bill. Concede that it contained other features, and it does not follow 
that thereby it was deprived of the virtue that it clearly had, and that 
because thereof the court was prevented from decreeing concerning 
the matters set out by it directly bearing upon the questions presented 
by the original bill. It is quite clear that the South Penn Oil Com- 
pany could not have made good the defense set up in its answer to the 
original bill, except by bringing in other parties, which it did by the 
bill now under consideration. While it is true that by its bill the 
South Penn Oil Company prayed that the defendants be required to 
interplead, so that the question of title might be determined before the 
royalty oil was delivered, still at the same time it set up and claimed 
its own interests in and to said leases, and made it quite apparent that 
it was not filing what in equity practice is cajled a bill of interpleader. 
The court below, as well as counsel, including those now representing 
the appellants, regarded it as a cross-bill, and in all of the subsequent 
proceedings it was so treated. It was duly answered as a cross-bill 
by the defendants thereto, and, while an order of consolidation with 
the first bill filed was afterwards entered, such procedure was un- 
necessary, and was clearly an inadvertence, which will not now be 
construed to the prejudice of any of the parties, all of whom acquies- 
ced in such action, and in the decree referring the cause to a master 
before whom they appeared with their proofs, and concerning whose 
report they stipulated that it should be accepted by them as conclusive 
of their respective titles and rights, subject to such exceptions as tliey 
might in due time file to it. This court must look at the bills, plead- 
ings, and proceedings had in the cause in the light the record presents 
them in, and not in that technical manner that the exigencies of the 
situation confronting the appellants may suggest to them. It would 
be inequitable, cause great loss, unusual delay, and much confusion, to 
now change the character of the proceedings had in this litigation, 
proceedings taken in the court below with the assent of those now com- 
plaining. It was the intention of all the parties to avoid a multiplicity 
of suits, to completely determine their respective rights, and to secure 
full and final relief to all connected with the subject-matter set forth in 
both the original and the cross-bills. It was the endeavor of the court, 
below to proceed in the manner desired by those in interest, and in so 
doing we are unable to find error. The court had acquired jurisdiction 
of the cause upon well-established equitable grounds, and in its pro- 
ceedings and adjudications, in order to properly dispose of the con- 
troversy involved, even if it established legal rights and decreed legal 
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remedies, it did not go beyond the scope of its authority. In the course 
of the litigation the chancellor deemed it proper, for the purpose of 
aiding hiiii in reaching a just conclusion/ to refer the cause to a mas- 
ter, a right that was clearly his, and a discretion that he wisely exer- 
cised. He was not bound by the master's report, for he could have 
Ignored it, but, after considering all the exceptions to it, he confirmed 
it and decreed accordingly, a conclusion in which this court fully con- 
curs. He could have directed an issue out of chancery had he thought 
best, but he would not have been controlled by the verdict of the jury, 
had it not commended itself to his conscience. As a chancellor, the 
court below, having jurisdiction of the original cause, could have dis- 
posed of both legal and equitable questions, if such disposition had been 
found necessary to the proper determination of the issues raised by 
the pleadings. 

The assignments of error embrace other points, but they are with- 
out force, and as they are in effect included in the observations already 
given they are not specifically referred to. 

There was no decree against the appellant Robinson, and as to her 
the appeal was improvidently allowed. The errors assigned by appel- 
lants Smith and Stephens are without merit, and the decree appealed 
from is affirmed. 



JONES V. GOULD et al. 

(Circuit Court of Appeals, Sixth Circuit December 14, 1906.) 

Na 1,661. 

L Appeabaivcs— Oknksal ob Special Appeabancb— Motiok to Quash Seby- 

ICC. 

The filing in a federal court by the defendant who was a citizen and 
resident of another state and was there served, of a motion to quash the 
seryice on the ground that "it appears from the face of the bill of com- 
plaint that the relief sought is of such nature that he cannot lawfully be 
called upon to defend against the same in this district*' did not invoice the 
exercise of the jurisdiction of the court on the merits, so as to constitute a 
general appearance ; the question raised being whether the case made by 
the bill was one of a local nature within section 8, Judiciary Act March 3» 
1875, c. 137, 18 Stat 472 [U. S. Comp. St 1901, p. 513], so as to authorize 
the court to obtain jurisdict;ion of defendant by publication or by service 
of process without the district, which necessarily required the court to 
look into the bUl. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 3, Appearance, S 44.] 

2w CouBia-JuBiSDicnoN or Fedebal Coubts— Looai, Suits. 

A salt must be one which concerns the title to some sfpeciflc prop- 
erty within the district to come within the intent and meaning of 
Federal Judiciary Act March 3, 1875, c. 137. § 8, 18 Stat 472 [U. S. Comp. 
St 1901, p. 513], authorizing a circuit court to obtain jurisdiction of 
nonresident defendants by substituted service, and a suit by a member 
of a syndicate, which was in effect a partnership, to wind up its affairs 
and for the appointment of a receiver on the ground of mismanagement 
by the managers, is not such a suit, especially where the only allega- 
tion in the bill with respect to property within the district is that the syn- 
dicate is the owner of stodc in certain railroads therein. 
[Ed. Note^— For cases in point, see Cent Dig. vol. 18, Courts, § 809.] 
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3. Equity— Necessabt Pabties— Dismissai>-Want of Jubibdiotion, 

A bill in a federal court is properly dismissed, where the court cannot 
obtain Jurisdiction over nonresident defendants, who are necessary par- 
ties, by service of process in another state or by publication, a^d such de- 
fendants cannot be served within the district, and refuse to appear. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Southern District of Ohio. 
For opinion below, see 141 Fed. 698. 

C. B. Matthews, for appellant. 

J. H.- Doyle and W. M. Duncan, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

SEVERENS, Circuit Judge. In December, 1901, t;l?ree of the de- 
fendants, Gould, a citizen of New York, and Ramsey and Guy, citizens 
of Missouri, in the character of managers, entered into an agreement 
with other subscribers to form a "syndicate," as they called it, for the . 
purpose of acquiring and purchasing certain railroad properties in 
West Virginia and Ohio, and purchasing coal lands in the former state, 
and of improving, extending, merging, operating, controlling, and dis- 
posing of the properties, the railroads and lands, as the managers might 
determine, for the benefit of the syndicate. Each of the subscribers 
agreed to contribute from time to time when required, to the purposes 
of the syndicate ratably with the others to the extent of their sub- 
scriptions. Ample powers were given to the managers for the full 
control and management of all its affairs, and their appointment was 
made irrevocable. The profits and losses were to be shared by the 
subscribers ratably, and the net proceeds of the enterprise were finally 
to be distributed to them in the like proportion. Subscriptions to this 
agreement were obtained amounting to $7,000,000 or $8,000,000, of 
which the managers subscribed about one-half. The complainant in 
this suit subscribed for $100,000. The project was carried forward by 
the managers. Railroads were bought or built in each state, and 85,- 
000 acres of coal lands in West Virginia were also bought. For the 
building and operation of some of the railroads, the managers organized 
corporations in the states where they were severally located. In other 
cases, they purchased the capital stock of existing corporations thereby 
obtaining control. Of the corporations' organized by the managers, 
two were in Ohio, the Janesville, Marietta & Parkersburg Railroad 
Company and the Marietta, Columbus & Cleveland Railroad Company. 
Many details of the operations of the managers in the conduct of the 
business of the syndicate are stated in the bill which it is not now im- 
portant to enumerate. 

On September 26, 1905, the complainant, John S. Jones, of Chicago, 
and a citizen of Illinois, filed this bill in the Circuit Court for 3ie 
Southern District of Ohio, against the defendants, Gould as a citizen 
of New York, Ramsey and Guy as citizens of Missouri, The Union 
Trust Company, also a citizen of Missouri, and other persons and cor- 
porations, citizens of other states than Illinois, the corporations being 
the railroad companies in West Virginia and Ohio above mentioned, 
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and the other private parties being persons who had participated in 
the transactions complained of. The bill, after setting out the agree- 
ment of December, 1901, states that the managers, under color of the 
authority given them, have been guilty of many enumerated breaches 
of their trust By wrongful acts and negligences in the management 
of the syndicate's affairs, which have resulted in serious loss and dam- 
age to the other subscribers, himself among them. As we are not to 
decide the merits, it is necessary to do no more than to make this gen- 
eral statement of the charges made by th^ bill. The prayer is for an 
injunction to restrain the managers from doing certain specified things 
in their management of the affairs of the syndicate, which are charged 
to be prejudicial, for a receiver and for the sale of the assets, the pay- 
ment of its debts, and the distribution of the net proceeds to the sub- 
scribers. 

Upon the filing of the bill, the' complainant moved thereon for the 
appointment of a receiver; and the motion was set for hearing on Oc- 
tober 9, 1905. And the court made the further order that pending 
the hearing of the motion, the defendants Gould, Ramsey, and Guy, be 
restrained from disposing of certain property described in said order. 
The court also required that notice of the order should be served per- 
sonally upon the defendants last named, and Blair, another of the 
individual defendants described in the bill as a citizen of West Virginia. 
Notice of the hearing and a certified copy of the bill of complaint were 
served on Blair ; at what place is not shown by the affidavit of service, 
but as the affidavit was made and sworn to in West Virginia, and he 
is described as a citizen of that state, we infer that the notice was serv- 
ed there. We also infer from what follows that a like notice was also 
served on Gould, Ramsey, and Guy in the states of which they were, 
respectively, citizens. Ramsey, Guy, and Blair in one motion, and 
Gould in another, appearing specially for the purpose of the motions, 
and, protesting against the jurisdiction of the court, moved to quash 
the service of the^ notice of the order above mentioned. These motions 
were based upon the grounds as therein stated, in the motion of Gould t 

"First. That he is an Inhabitant and a citizen of the state of New Jersey. 
Second, It appears upon the face of the bill of complaint that the relief sought 
te of Buch nature that he can not lawfully be called upon to defend against the 
same in this district. Third. This court is without Jurisdiction to proceed 
against him/* 

And in the motion of the others: 

"First That said Joseph Ramsey, Jr., and W. B. Guy, and each of them, are 
inhabitants and citizens of the state of Missouri, and that B. D. Fultin and 
J. T. Blair, and each of them, are citizens and inhabitants of the state of Penn- 
sylvania/' 

The second and third grounds were, in substance, the same as 
the second and third of Gould's. On the day appointed for hearing, 
the court Richards, Circuit Judge, presiding, granted the motions to 
quash the service of notice and ordered as follows : 

"And the court being of the opinion that it is without jurisdiction of the 
said suit, and of its own motion, hereby orders, adjudges and decrees that the 
blU of complaint herein be and the same is hereby dismissed for want of juris- 
diction, and the restraining order heretofore granted is hereby dissolved." 
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Judge Richards* opinion is reported in 141 Fed, 6M. On this ap- 
peal the complainant assigns error as follows : 

"First. The court erred In granting the motion in this case made by Joseph 
Ramsey, Jr., William E, Guy, E. D. Fulton, and James T. Biair, defendants 
above named, to quash the service of an order of this court entered herein on 
September 26, 1905. 

•'Second. The court erred In granting a motion, filed on the day of 

October, 1905, by George J. Gould, one of the defendants above named, to 
quash the service of an order on said defendant made by this court herein on 
the 26th day of September, 1905. 

"Third. The court erred in h(Jlding that this suit, was not a suit in which 
service upon nonresident defendants could be made by publication or other* 
wise, in accordance with the orders of the court in that behalf, under section 
738 of the Revised Statutes of the United States. 

"Fourth. The court erred in holding that this suit was one over which the 
said Circuit Court Of the United States had no Jurisdiction, and dismissing the 
complainant's bill and amendment to the bill on its own motion, and dis- 
solving the injunction. 

"Fifth. This court erred in not retaining jurisdiction of said cause, and 
directing service by publication on the nonresident defendants, under section 
788 of the Revised Statutes of the United States. 

"SirtlL This court erred in not holding that the parties making the several 
motions specified In the first and second assignments of error, had entered their 
appearance in this cause, and submitted themselves to the Jurisdiction of this 
court." 

The principal questions which we are asked to review are : 

(1) Did the defendants in stating the second ground of their motion 
submit as respects their persons, to the jurisdiction of the court? 

(2) Was the nature of the case such that the court could obtain 
jurisdiction of the defendants by publication of notice, or service out- 
side of the territory of its jurisdiction? 

(3) Did the court err in dismissing the cause for lack of jurisdiction 
over persons whose presence was necessary to the prosecution of the 
suit? 

In respect to the first of these questions, it is urged by counsel for 
the appellant that the defendants invoked the exercise of the jurisdic- 
tion upon the merits, by requiring the court to pass upon the facts of 
the case in order to determine the nature of the relief demanded against 
each of the defendants. But we think this is a forced construction of 
the language employed. It was indeed necessary for the court to 
look into the bill and ascertain from its allegations and the prayer 
for relief whether the nature of the case was such as to authorize it 
under the provisions of section 738, Rev. St., and of section 8, Act 
March 3, 1876, c. 137, 18 Stat. 472 [U. S. Comp. St. 1901, p. 513], 
to obtain jurisdiction of the defendants by publication of notice or serv- 
ice of process outside of its territory, for service could not be had 
within it. Without such examination and consideration of the nature 
of the relief sought, the court could not know whether it was an "ac- 
tion to enforce any legal or equitable lien upon, or claim to, or to 
remove any incumbrance of lien, or cloud, upon the title to real or per- 
sonal property within the district where such suit is brought," to use 
the language of the statute, authorizing substituted service. The de- 
fendants, therefore, properly referred to the nature of the relief sought 
by the bill as a reason for denying the jurisdiction of the court over 
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their persons, for as they were neither citizens of the state nor resi- 
dents therein, personal service could not be had, and the question for 
the court would then be whether the nature of the case was such that 
the substituted service authorized by the statute could be resorted to. 

The second question is whether the case made by the bill and the 
nature of the relief asked would authorize the substituted service per- 
mitted by the statute. The provision is one similar to those in many 
of the states, perhaps all, enacted upon a sense of that public policy 
which requires that the status of its inhabitants and their rights of 
property localized in its dommion should be settled by its own tribunals, 
and that they should not be driven to foreign states to litigate such 
questions there with persons out of the state's jurisdiction. The terri- 
torial limitations of the power of the federal courts has respect to this 
policy, and aims as far as may be, consistently with the system of the 
Constitution and laws of the Union, to uphold it. This statute was 
enacted in that spirit. It did not intend to dispense with the time- 
honored requirement that personal service of process should be made 
within the jurisdiction in order to bring the party pursued under the 
authority of the court, further than is necessary to give the local court 
the power of decision concerning subjects fixed in its territory. The 
statute contemplates that the action in which substituted service of 
process may be made must be one which relates to "the title to real 
or personal property within the district," language which imports a 
localized subject Further, the action must he one to enforce some 
right in it, or to remove some obstruction to the enjoyment of it. It 
does not concern the rights to property which is intangible and transi- 
tory, choses in action and the like, adhering to the person of the own- 
er, who may be here to-day and abroad to-morrow. Such subjects are 
not localized, and have never been within the scope of that solicitude 
which the policy of the state exerts for its inhabitants and over the 
fixed and tangible objects of ownership within its dominion. 

Again, what is the legitimate subject of the kind of action to which 
the statute has reference ? Evidently it must be the title to some prop- 
erty. In strictness, the word "title" is applicable only to real estate. 
But it IS also sometimes used to denote a similar attribute of personal 
property. When so used, it has a kindred meaning, and contemplates 
some specific tangible thing, having some resemblance to real prop- 
erty in its characterictics which justifies the borrowing of the term. 
It is rarely, if ever, used to denote the ownership of transitory and 
intangible objects. It is singular that, although this statute has been 
in force for more than 30 years, there should be such a dearth of au- 
thority upon the matter of its construction. The validity of state legis- 
lation of this kind, so far as it affects titles to real estate, has been 
repeatedly affirmed ; and no doubt is now entertained upon that sub- 
ject Amdt V. Griggs, 134 U. S. 316, 10 Sup. Ct 667, 33 L. Ed. 918, 
and cases which have followed it. And it may be assumed that sim- 
ilar legislation for the judicial control o( localized personal property 
would also be sustained. But that is the extent, so far as we know, to 
which such legislation has been attempted. The only case where the 
question with which we are now concerned was directly involved to 
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which we are referred, or have found, is that of Shainwald v. Lewis 
(D. C.) 6 Fed. 510, where Judge Hillyer, of the District Court of 
Nevada held that this section was only intended to reach those suits 
in equity in which it was sought to enforce some pre-existing lien or 
claim, legal or equitable upon or to some specific property, real or 
personal, within the district. Of course he was referring to that lan- 
guage of the act which relates to actions for the enforcement of a 
claim, and not to that relating to the removal of obstructions. The sub- 
ject was discussed by Mr. Justice Brown in Greeley v. Lowe, 155 U. 
S. 58, 15 Sup. Ct. 24, 39 L. Ed. 69, and, although nothing particularly 
relevant here was actually decided, the language of the learned jus- 
tice seems to assume that the subject of controversy in order to justify 
obtaining jurisdiction by substituted service must be a res localized 
within the district. 

Now, the object sought by the bill in the present case was the ar- 
rest of the business and the winding up of the affairs of the partner- 
ship (for such it appears to have been) called the syndicate, on ac- 
count of the misfeasances and negligences of the managers, Gould, 
Ramsey, and Guy. These charges were the gravamen of the com- 
plaint. Those persons were indispensable parties to the suit. No re- 
lief was sought against the two Ohio corporations, and the propriety 
of making them parties is not apparent. The assets of the syndicate, 
which it is alleged it had in Ohio, consisted of the stock of the two 
Ohio railroad companies above mentioned; and it is upon the theory 
that this stock had a situs in that state which localized it there, and 
gave ground for a suit in the courts exercising jurisdiction in the state 
against those railroad companies, and the bringing in of the managers 
of the syndicate by the substituted service of process provided by the 
statute above mentioned. And the case of Jellenik v. Huron Copper 
Mining Company, 177 U. S. 1, 20 Sup. Ct. 559, 44 L. Ed. 647, is cited 
as authority for the proposition that the situs of these stocks was in 
Ohio and that therefore the court sitting in a district of the state 
would have jurisdiction of a suit in which the stock is involved in the 
controversy. But the question there decided is not involved. For 
here there was no controversy about the ownership of the stock, as 
in that case, or about any lien or claim to it, or about any cloud or in- 
cumbrance upon it. The controversy raised by the bill is over the 
management of the business and affairs of the railroad companies 
by the managers, such as their expenditure of large sums of money 
in grading parts of the road, and not completing them "whereby the 
grading is going to ruin ," the failure to effect proper and advantageous 
connection with other railroads, and the like. Upon allegations of 
such mismanagement it is charged that there is such a breach of the 
syndicate agreement and of the duties of the managers as justifies the 
dissolution of the compact and a closing up of the enterprises which 
the subscribers undertook. We are therefore of opinion that the case 
was not one in which the court could acquire jurisdiction of the de- 
fendants by the extraordinary service of process prescribed by the 
statute referred to; 

The third question is whether the court erred in dismissing the bill. 
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If, as we have held, the case was not one in which the court could 
obtain jurisdiction by service of process in another state or by pub- 
lication of notice, it had no power to proceed. The defendants, who 
were indispensable parties were citizens and residents of other states 
as the bill stated; and a suit could not be brought against them by a 
citizen of Illinois in the Southern District of Ohio without their con- 
sent. Section 1 Act March 3, 1887, c. 373, 24 Stat. 552 [U. S. Comp. 
St. 1901, p. 508] ; St Louis & San Francisco Ry. Co. v. McBride, 141 
U. S. 127, 11 Sup. Ct. 982, 35 L. Ed. 659. They did not waive their 
privi^ge, which is enough to say ; but they expressly dissented. 

The order and decree dismissing the bill for want of jurisdiction 
should be affirmed, with costs. 



BAST ST. iiOUIS RY. CO. ▼. LOUISVILLB & N. R. CO. 

(Circuit Court of Appeals. Seventh Circuit October 10, 1906.) 

No. 1317. 

1. Rah^boads— Use of Strebts-^Injunction to Prevent Cbosstno bt Street 

Railroad. 

Under the settled law of Illinois, authority giyen a railroad company by 
a city to cross a street with its tracks confers no exclusive rights in such 
street, but the right granted is subordinate to the use of the street for 
ordinary street purposes, which Include the operating of a street railroad 
thereon : and the railroad company cannot maintain a suit in equity to 
enjoin the building and operating of a street railroad upon such street, 
crossing its tracks at grade, on the ground that such crossing will cause 
inoouvenience to it in the operation of its trains, and add to the dangers 
of the street crossing. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 41, Railroads, f§ 
235, 195, 197.] 

2. MrNiciPAL Corporations— Power op City Council to Regulate Railroad 

Crossings in Streets— Illinois Statutes. 

The plenary powers given to city councils as governmental agencies of 
the state by City & Village Act 111. c. 24, § 62 (Hurd's Rev. St. 1905). 
to regulate the use of the streets of the city, to permit their use by street 
railroad.s, and regulate the crossing ot streets by railroads, includes power 
to authorize the crossing of a railroad track over a street by a street 
railroail; and such power is not taken away or affected by Act July 1, 
1889, p. 223, 3 Starr & C. Ann. St. 111. c. 114, par. 112, p. 3292, creating 
the State Railroad and Warehouse Commission, with power to pre- 
scribe the place where, and the manner in which, one railroad company 
may cross with its tracks the tracks of another company. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 36, Municipal Corpora- 
tions, S§ 14C4, 1465 ; vol. 41, RaUroads, §§ 255, 256.] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Illinois. 

The appellee, organized under the laws of Kentucky, and lessee of a rail- 
road corporation organized under the laws of Illinois, had constructed and 
operated, long before the time of the controversy in question, its railway tracks 
across Seventh Street, hi the City of East Sft Louis, at the point in dispute. 

The appellant is a corporation organized under the laws of Illinois, authoriz- 
hig the organization of street railroads, and is operating its street railway in 
the city of East St Louis, for the carriage of passengers and their hand bag- 
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gage; never haying done, and never having been authorized hy Its charter to 
do, a general railroad business. 

October 24tii, 1904, the city council of East St Lonis authorized appellant 
to construct and operate its street railroad upon Seventh Street, across the 
tracks of appellee; expressly providing that sach crossing he at grade, and 
f^ecifyhig the manner of construction and operation, tneluding gates and sach 
other safety precautions as were deoned necessary by the council. 

This crossing of its tracks at grade by the street railway, was resisted by the 
appellee — a petition Invoking the Jurisdiction of the Railroad and Warehouse 
Commission of the State of Illinois, to prevent such crossing, being filed October 
22nd, 1901 ; to which petition appellant filed its answer, denying that the Com- 
mission had jurisdiction of the subject matter of the crossing. Notwithstanding 
this challenge of its jurisdiction, the Commission, December 16th, 1904, en- 
tered an order that denied the motion to dismiss, and forbade the construction 
and operation of the street railway as authorized in the ordinance granted by 
the city council, unless such crossing was effected by an over head bridge. 

Certain correspondence ensued between the vice-president of appellant, and 
the general manager of the appellee — ^a correspondence that appellee construed 
as a threat that the appellee would, notwithstanding the order of the Com- 
mission comt)lete its crossing at grade — ^whereupon a bill was filed, upon 
which, at final hearing, the decree appealed from was entered, restraining 
apx)ellant from entering upon the right of way and railroad tracks Qf appellee 
at the point In dispute, or any point immediately adjacent thereto, except 
for the sole purpose of constructing and maintaining an over head bridge 
as prescribed by the Railroad and Warehouse* Commission. 

The further facts are stated in the opinion. 

M. W. Schaefer and W. M. Warnock, for appellant 
J. M. Hamill, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges, 

GROSSCUP, Circuit Judge. The bill set forth, and the decree 
found, facts tending to show that a crossing at grade, at the point 
named, owing to the curvature and grade of appellee's tracks, would 
increase the inconvenience of appellee in the operation of its road, and 
would add to the dangers to life at such crossing. But these facts, 
standing alone, do not constitute a ground for the injunction. Atchi- 
son, Topeka & Santa Fe Ry. Co. v. General Electric Co. (Circuit 
Court of Appeals, Seventh Circuit) 112 Fed. 689, 50 C. C. A. 424. 

The bill also avers, and the decree finds, that a certain other elec- 
tric railroad, organized under the street railway act of the State of 
Illinois, running between the city of East St. Louis and Alton, had 
an agreement with appellant, by which appellant was under contract 
to take its cars at the city limits — operating them, from that point, over 
the tracks of appellant on Seventh Street, to their destination in East 
St. Louis, for a certain annual rental ; and that certain other electric 
roads, organized under the railroad act of the state of Illinois, had been 
theretofore permitted by appellant to run their cars over appellant's 
tracks into the City of East St. Louis; from which it is argued that 
the crossing in dispute will become, in fact, a crossing between com- 
panies doing a general railroad business, and is therefore within the 
jurisdiction of the Railroad and Warehouse Commission. But if, in- 
dependently of these facts, the crossing in dispute is not within the 
jurisdiction of the Commission, we need not pursue .the inquiry as to 
what would be the effect in case such crossing is used by these other 
roads; for the charter of appellant does not cover such case, and the 
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injunction appealed from does not limit itself to any threatened abuse 
of appellant's charter in that respect. Should such use be attempted, 
appellee would have its appropriate remedy to prevent injury. 

The single inquiry presented to us, therefore, is this: The city 
council having granted to a street railway company, doing only a street 
railway business, the right to cross at grade the tracks of a railroad 
theretofore laid across such street, the crossing to be at a point within 
the street, has the Railroad and Warehouse Commission of Illinois 
jurisdiction either to prevent such crossing or prescribe the terms upon 
which such crossing shall be made? 

Section 62, chapter 24, of the City and Village Act of Illinois (passed 
originally in 1872; Hurd's Rev. St. 1905), provides that the city coun- 
cil shall have power to establish, alter, grade, and otherwise improve 
streets and alleys ; to regulate the use of the same ; to permit, regulate, 
or prohibit the locating and construction of any horse railroad, such 
permission not to be for longer than twenty years ; to provide for and 
change the location, grade, and crossing of any railroad ; and to com- 
pel railroads to raise or lower their tracks, to conform to any grade 
which may be established by the city. 

In Robey v. City of Chicago,*216 111. 608, 74 N. E. 770 (decided 
June 23rd, 1905), it was said: 

**Tbe City CouneU, under tbe General Incorporation Act, which is in force 
In the City of Chicago, has full power to pass an ordinance granting to a 
street railway company the right to operate its street railroad in the streets 
of the city, subject to such limitations as have been imposed upon such munic- 
ipalities by tbe Legislature, and in so doing may prescribe the terms and 
conditions upon which said company may occupy the streets of the city with 
its tracks, cars, etc. The city, in passing such ordinance, performs a legis- 
lative function, and in so doing acts as a governmental agency of the state, 
and the ordinance, when passed, had the force and eCTect of a law of the 
state. In People r. Suburban Railroad Company, 178 111. 594, on page G05, 
53 N. B. 349, on page 352, 49 L. R. A. 650, it is said : 'The state does not, 
however, exercise directly that full paramount power which It possesses 
over streets, alleys,' etc., but In the distribution of governmental powers the 
General Assembly adopted the policy of selecting the cities and vlllajjes of the 
state as governmental agencies and delegating to such municipalities the 
power to regulate and control the use of the streets, alleys, etc., within their 
respective limits. Such power thus delegated is exercised by the munic- 
ipal authorities acting in behalf of the state for the benefit of the public." 

In Atchison, T. & S. F. Ry. Co. v. the General Electric Railway 
Company, supra, it was said: 

**The doctrine is firmly established in the state of Illinois, in accordance 
with the general weight of authority, that by the construction and use of 
street railway tracks no additional burden is imposed upon the easement, 
as such use 'falls within the purposes for which streets are dedicated or 
acquired,' (2 Dillon Municipal Corporations [4th Ed.] § 722,) but that the 
use for steam railway purposes is beyond the general public easement and 
imposes an additional servitude. C, B. & Q. R. R. Co. v. Street Railroad 
Co., 156 111. 255, 267, 273, 40 N. B. 1008, 29 L. R. A. 485. and cases cited ; 
Bond V. Pa. Ry. Co.. 171 111. 508, 518, 49 N. B. 545; General Electric Rail- 
way Co. V. Chicago & W. I. R. R. Co., 184 111. 588, 56 N. B. 963. It is equally 
well settled by the uniform line of decisions in the same state, that the use 
of a street by a steam railway is legitimate when duly authorized but that 
no exclusive use Is conferred by the permit and it can 'only be enjoyed In 
common with tbe use of the avenue by tbe public as an ordinary highway, 
and without materially impairing Its usefulness as such.' Pittsburg, Ft 
149 F.— 11 
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Wayne v. Chicago IL R. Co. v. Reich, 101 111. 157, 173; Ligare v. City of 
Chicago, 139 111. 46, 62, 28 N. E. 934, 32 Am. St. Rep. 179 ; C. B. & Q. R. R. 
Co. V. Street R. R, Co., 156 111. 255, 265, 267, 273, 40 N. E. 1008, 29 L. R. A. 
485; Pennsylvania Co. v. City of Chicago, 181 111. 289, 296, 54 N. E. 825, 
53 L. R. A. 223 ; General Electric Railroad Co. v. Chicago & W. I. R. R. Co., 
184 111. 588, 56 N. E. 963. With the rights of the appellant In this street 
crossing thns defined they are in subordination to the nse for street pur- 
poses, which includes use for a street railway; the right is held in common, 
is *Joint and mutual, not exclusive,' (Reich Case, 101 111. 157, 175) and the 
primary object of the street is for ordinary pal^sage and travel of which 
the public and individuals cannot rightfully be deprived. Ligare Case, 139 
111. 46, 52, 28 N. E. 934, 32 Am. St. Repw 179 ; General Electric Ry. Case, 184 
111. 588, 595, 56 N. E. 963." 

Other decisions in line with these holdings are : C, B. & Q. R. R. 
Co. V. Street R. R. Co., 156 111. 256, 40 N. E. 1008, 29 L. R. A. 485 ; 
Ry. Co. V. Street Railroad Co., 156 111. 385, 386, 40 N. E. 1014 ; Doane 
V. Lake Street El. R. R. Co., 165 111. 517, 46 N. E. 520, 36 L. R. A. 
97, 56 Am. St. Rep. 265; Harvey v. Aurora & G. Ry. Co., 174 111. 
295, 51 N. E. 163; Harvey v. Aurora & G. Ry. Co., 186 111. 283, 57 
N. E. 857; Gen'l Elec. Ry. Co. v. C. & W. I. R. R. Co., 184 111. 588, 
56 N. E. 963; Hartshorn v. I. V. Tr. Co., 210 111. 609, 71 N. E. 612; 
Wilder V. Aurora, etc., Tr. Co., 216 111. 493, 75 N. E. 194— from which 
it is plain that unless the power of the city to regulate crossings of rail- 
road tracks by street railways, such crossing being in the streets of 
the city, is meant by the act of 1889, creating the Railroad and Ware- 
house Commission, to be subject to the jurisdiction of that commis- 
sion, when its jurisdiction is invoked, the power of the city, over the 
subject here in dispute, remains plenary and exclusive. 

The act creating the Railroad and Warehouse Commission (Act 
July 1, 1889, p. 223) is entitled "An Act in relation to the crossing of 
one railway by another, and to prevent danger to life and property 
from grade crossings," and reads as follows: 

"That hereafter any railroad company desirinj? to cross with its tracks 
the main line of another railroad company, shall construct the crossing 
at such place and in such manner as will not unnecessarily impede or en- 
danger the travel or transpoii;ation upon the railway so crossed. If In any 
case objection be made to the place or mode of crossing proposed by the 
company desiring the same, either party may apply to the board of railroad 
and warehouse commissioners, and it shall be their duty to view the gi'ound, 
and give all parties interested an opportunity to be heard. After full in- 
vestigation, and with due regard to safety of life and property, said board 
shall give a decision, prescribing the place where and the manner in which 
said crossing shall be made, but in all cases the compensation to be paid for 
property actually required for the crossing and all damages resulting there- 
from shall be determined in the manner provided by law in case the parties 
faU to agree." Starr & C. Ann. St. vol. 3, c. 114, par. 112, p. 3292. 

It will be noted, first that the title to the act is *'In relation to the 
crossings of one railway by another." This does not necessarily in- 
clude, in terms at least, street railways. 

It will be noted, also, that the act of 1889 leaves to condemnation 
proceedings, "in manner prescribed by law in case the parties fail to 
agree," all question of compensation or damages, growing out of the 
property actually required for the crossing, or the nature of the cross- 
ing prescribed. Now no land is required to be taken for the grade 
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crossing of a street railway over a railroad in the streets; and it is 
doubtful if condemnation proceedings are open to a street railway to 
ascertain its damage, in case the street railway is compelled to go over 
head by bridge. 

It will be noted, also, that in no case decided in the Supreme Court 
of Illinois, or in the United States Courts sitting within Illinois, has 
the plenary and exclusive power of cities and villages over the loca- 
tion of street railway crossings been denied or abated. Indeed, it 
would come as a surprise, both to the bar and to the people, were it 
to be held, that in the location of street railways crossing each other, 
or other railroads, and the manner of such crossing, within the streets, 
the final power no longer resided in the local authorities, but was re- 
movable, under the act of 1889, to the Railroad and Warehouse Com- 
mission of the state. 

We think that no such interpretation was meant to be given to the 
act by the Legislature that passed the act. A survey of the occasion 
that gave birth to the act seems to us to be against such an interpre- 
tation. When the act was passed, the local authorities of Illinois 
had full power, as the governmental hand of the state, to regulate 
street railway crossings. There was, therefore, unless the wisdom of 
retaining that power in the municipal authorities was questioned, no 
occasion to confer it upon some other governmental hand; and it is 
not shown that the wisdom of continuing such power in the local aur 
thorities was even questioned. But to regulate the crossings of rail- 
ways, outside of streets and highways, there was, until the act of 1889 
was passed, no governmental hand. Any railroad already located 
could, at its own caprice, prevent a projected road from crossings its 
track, unless the projected road resorted to proceedings in eminent 
domain; and when such proceedings were resorted to, (the shoe there- 
upon being shifted to the other foot) the projected road could, at its 
caprice, cross where, and in the manner, it pleased, provided it was 
willing to pay such damages as such crossing entailed — ^a state of the 
law that left the interests of public life and safety wholly unprovided 
for. 

The act of 1889 was meant to fill this hiatus. It created the Commis- 
sion — an independent tribunal, that in the case of dispute, would leave 
it to the interest and caprice of neither railroad to determine where, or 
what, the crossing should be ; but in the interest of the public, would 
prescribe the place and manner of the crossing. It fulfilled, in this 
respect, a clearly defined want — fulfilled it, too, in a way that did not 
interfere with railways responding to each other under the old prin- 
ciples governing eminent domain, or, with local authorities controlling 
their streets under the old principles of local rule. And this it seems 
tp us must have been its purpose, its sole purpose, in that respect. In- 
deed to give to the act a wider scope would, we fear, be to substitute 
judicial legislation for interpretation. 

The decree appealed from is reversed with instructions to dismiss 
the bill for want of equity. 
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RIDER ▼. UNITED STATES. 

(Circuit Ck>urt of Appeals, Eighth Circuit Kovember 5, lOOG.) 

No. 2,395. 

1. Statutes— CoNffTBUonow—TiTLE. 

The title of a legislative acU cannot be so read into the body of It as 
to supply the absence of a substantive provisiou essential to the con- 
ferring of power and authority. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 44, Statutes, § 288.] 

Z Criminal Law— Offenses on Hot Spbings Resebvation— Jurisdiction of 
Commissioner. 

Act April 20, 1904, 33 Stat 187 [U. S. Comp. St Supp. 1905, p. 365] 
entitled "An act conferring jurisdiction upon United States Commis- 
sioners over offenses committed in a portion of the permanent Hot Sprlngsi 
Mountain reservation, Ark.," clearly cont^nplates the creation of a new 
office of commissioner clothed with special Jurisdiction over offenses 
committed on the reservation, prescribing the fees, that rules of pro- 
cedure and practice for "said commissioner" shall be prescribed by the 
District Court, for. appeals to such court, etc., but in the absence of any 
provision therein for the appointment of such commissioner is ineffective 
and the Jurisdiction so conferred to try offenses cannot be exercised by 
any United States Commissioner within the district or elsewhere. 

8. Same— Jurisdiction of District Court— Appeal From Judgment Void for 
Want of Jurisdiction. 

A United States District Court although having original Jurisdiction 
of a criminal offense and also Jurisdiction on appeal from the Judg- 
ment of a commissioner cannot render a valid Judgment of conviction on 
an appeal where the commissioner before whom the case was tried be- 
low on a complaint filed by a private individual was without Juirisdiction 
of the subject-matter of the offense even though the defend&nt toolc 
the appeal and appeared and submitted to trial. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 15, Criminal Law, 
8 2573.] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas. 

R. G. Davies (G. W. Murphy, on the brief), for plaintiff in error. 
William G. Whipple, U. S. Atty., for defendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. Upon a sworn complaint by the United 
States District Attorney for the Eastern District of Arkansas, made 
before J. T. O'Hair, United States Commissioner for said district, 
the plaintiff in error, Dr. Thomas B. Rider, was arrested on the 18th 
day of May, 1905. This affidavit charged upon information and be- 
lief that said Rider, on the 16th day of May, 1905, was a practicing 
physician at Hot Springs, Ark., in the Western Division of said dis*- 
trict; that he was not then and there a registered physician as pro- 
vided by the act of Congress entitled "An act conferring jurisdiction 
upon United States Commissioners over offenses committed on a por- 
tion of the Hbt Springs Mountain reservation, approved April 20, 
1904" 33 Stat. 187, c. 1400 [U. S. Comp. St. Supp. 1905, p. 365], and 
was not then and there authorized to issue a permit to any patient or 
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person to take a bath in any of the bathhouses on said reservation; 
and that said Rider knowingly, willfully, and unlawfully issued a per- 
mit to one Mattie Hancock, setting out the permit in hsec verba ; that 
said permit consisted of directions to the said Mattie Hancock for tak- 
ing a bath at the Superior Bath House ; that in pursuance thereof she 
applied to said bathhouse and attempted to bathe therein ; which bath- 
house was then and there situated on said reservation. 

The warrant issued by said O'Hair commanded the marshal to arrest 
and bring before him the said Rider. Instead of the marshal taking 
the prisoner before said O'Hair he took him before Edgar A. Nickels, 
who styled himself "a United States Commissioner for said district" ; 
Ity whom he was tried and sentenced, the language of the judgment 
being: 

"From the evidence of the said witnesses, it appearing to me, the com- 
missioner, that the laws of the United States have been violated as charged 
in the complaint, and that there is a probable cause shown to believe the de- 
fendant guilty of the allied offense, it was ordered that he pay a fine of f 25." 

From this judgment Rider appealed to the United States District 
Court for said district, where, on rehearing, he was again found guilty, 
and sentenced to pay a fine of $100 and costs. To reverse this judg- 
ment. Rider prosecuted his writ of error to this court. 

At the threshold of every judicial proceeding arises the question of 
jurisdiction of the tribunal taking cognizance of the cause to proceed 
to judgment. "The question of jurisdiction is self-asserting in every 
case. It arises although the litigants are silent. Even their consent 
cannot authorize cognizance if fundamental grounds of jurisdiction 
are absent" Yocum v. Parker, 130 Fed. 771, ee C. C. A. 80. The 
jurisdiction of said Nickels, before whom Rider was tried, is challenged 
by him in this court. Authority for his action is predicated by the 
United States Attorney, on the act of Congress approved April 20,- 
1904, c. 1400, 33 Stat. 187 [U. S. Comp. St. Supp. 1906, p. 365], 
entitled "An act conferring jurisdiction upon United States Commis- 
sioners over offenses committed in a portion of the permanent Hot 
Springs Mountain reservation, Ark." The first section of this act 
designates and defines the Hot Springs Mountain reservation, and 
limitations. The second section declares that said reservation "shall con- 
stitute a part of the Eastern United States Judicial District of Arkan- 
sas, and tiie District and Circuit Courts of the United States in and for 
said district shall have jurisdiction of all offenses committed within 
said boundaries." The third section makes provision for the protec- 
tion of property, etc., within this reservation. The fourth section 
declares : 

"That any person wbo shall, except In compliance with such rules and 
regulations as the Secretary of the Interior may deem necessary, and which 
he is hereby autitiorlzed and directed to malce, enter or attempt to enter upon 
said described tract, take, or attempt to take, use or attempt to use, bathe 
In, or attempt to bathe in water of any spring located thereon, or without 
pnisenting satisfactory evidence that he or she (provided he or she is under 
medical treatment) is the patient of a physician duly registered at the office 
of the superintendent of the Hot Springs reservation as one qualified, under 
sach rules which the Secretary of the Interior may have made or shall make, 
to prescribe the waters of the Hot Springs, shall be deemed guilty of a mis- 
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demeanor, and, upon conviction thereof, shall be subject to a fine of not more 
than one hundred dollars, and be adjudged to pay all costs of the proceedings : 
Provided, That no physician who shall engage In the solicitation of patronage 
through the medium of drummers, or otherwise, shall be or remain thuB 
registered : And provided further, that if any person so bathing, or attempt- 
ing to bathe, or so entering, or attempting to enter upon the described tract, 
shall have the permit of a physician, such physician shall be liable to the 
penalties of this section, unless he be regularly registered; and such person 
shall not be liable to the penalties of this section, unless it shall be made to 
appear tiiat he knew, or had reason to believe, that the physician giving him 
such permit was not regularly registered." 

The fifth section (33 Stat. 188 [U. S. Comp. St. Siipp. p. .367]) ap- 
pHes to the punishment of offenses under municipal ordinances of the 
city of Hot Springs and the laws of the state of Arkansas. Section 6 
of the act, which presents the principal controversy in this case, is as 
follows : 

"That such comYnissIoner shall have power, upon sworn complaint, to 
issue process in the name of the United States for the arrest of any person 
charged with the doing, otherwise than in compliance with the rules and 
regulations of the Secretary of the Interior, of any act with reference to the 
matters which the Secretary of the Interior in section four of this act is 
authorized to regulate, or In violation of such rules and regulations, or In 
violation of any provision of this act, or with any misdemeanor or other like 
offense the punishment provided for which does not exceed a fine of one 
hundred dollars to try the person thus charged, and if found guilty, to 
Impose the penalty prescribed. In all cases of conviction an appeal shall 
lie from the judgment of said commissioner to the United States District Court 
for the Eastern District of Arkansas. The said United States District Court 
shall prescribe rules of procedure and practice for said commissioner in the 
trial of cases and with reference to said appeals." 

As this section does not designate or create "such commissioner," 
naturally enough the word "such" would refer to some preceding sec- 
tion of the act defining the commissioner and prescribing -the manner 
of his creation and the extent of his authority. There is not a refer- 
ence to him or his office in any creative provision of the statute. It 
is conceded in the brief of counsel for the government that unless this 
casus omissus in the active power of the provisions of the act can be 
aided and eked out by reference to its title, there is nothing to desig- 
nate who "such commissioner" is or how he derives his authority. 
Conceding that the American doctrine is that the title may constitute 
a part of the legislative act, and that preambles may be referred to to 
discover the mind of the Legislature, where the statute is obscure or 
ambiguous, it is as correct law to-day as when uttered by Mr. Justice 
Field, in Hadden v. Collector, 5 Wall. (U. S.) 107, 18 L. Ed. 518, 
that the title "is still considered as only a formal part ; it cannot be used 
to extend or to restrain any positive provisions contained in the body 
of the act. It is only when the meaning of these is doubtful that resort 
may be had to the title, and even then it has little weight. It is seldom 
the subject of special consideration by the Legislature." 

There is no authority to support the broad proposition that the title 
may be so read into the body of the act as to supply the absence of a 
substantive declaration essential to the creation of power and authori- 
ty. Most certainly the title of this act cannot be resorted to for the 
purpose of showing that "such commissioner" is any United States 
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Commissioner, regardless of where located, when the whole trend of 
the enactment plainly indicates that it was the mind and purpose of 
Congress that this special jurisdiction was to be exercised by a special 
commissioner, who, from the inception to the close of the proceeding, 
was to exercise functions and powers quite apart from those conferred 
upon the well-known class of United States Commissioners. As the 
subject-matter is purely local, confined to the small territory reserva- 
tion, and to a new and singular character of offenses, in the absence 
of express language to that effect in the enacting provisions it is in- 
credible that Congress contemplated that this extraordinary and re- 
sponsible jurisdiction might be exercised by any United States Com- 
missioner in the District of Arkansas or elsewhere. A careful analy- 
sis of the whole act contradicts such contention. 

In the latter part of said section 6 it is declared that: 

"The said United States District Court shall prescribe niles of procedure and 
practice for said commissioner in the trial of cases and with reference to 
said appeals." 

Evidently the framer of the statute did not have in mind the existing 
United States Commissioners in said district. If he had, what was 
the occasion or necessity for the District Court prescribing rules of 
procedure and practice for "said commissioner" in the trial of cases? 
The existing statutes, as well as the decisions of the courts, already de- 
fined tlie procedure and practice for the well known United States 
Commissioners. But as evidence that it was the purpose to create 
a new office, clothed with a special jurisdiction hitherto unknown to 
the law, it was provided that the District Court should first prescribe 
for him rules of procedure and practice in the conduct of trials. It 
is not shown affirmatively in this case that the District Court had ever 
formulated or prescribed any such rules for the government and direc- 
tion of "such commissioner." On the contrary, it is the contention 
of the government that the functions of such commissioner were to be 
performed by a United States Commissioner, and, therefore, it would 
not be necessary that the court should prescribe any rules of procedure 
and practice for him. The seventh section (33 Stat. 188 [U. S. Comp. 
St, Supp. 1905, p. 368]) confers power on "said commissioner" to issue 
process for the arrest of any person charged with the commission of 
any criminal offense within said boundaries not covered by the pro- 
visions of section 6 of the act. It confers on him authority to bind 
over the defendant for trial to the District Court; provides how the 
offender may be bailed, and where committed in default of bail — 
provisions which would have been quite unnecessary in respect of 
United States Commissioners, whose duties in this respect are well 
defined by existing law and well-known practice. The eighth section, 
having in view the creation of a new office, with hitherto undefined 
powers and modes of procedure, directs that -all process issued by the 
commissioner shall be directed to the marshal of the United States for 
the Eastern District of Arkansas. The ninth section directs: 

••That the commissioner referred to In this act and the marshal of the 
United States and his deputies In the eastern district of Arkansas shall be 
I>flid the same fees and compensation as are now provided by law for like 
services in said district" 
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W&y make such provision if it were contemplated tliat the existing- 
United States Commissioners should exercise the jurisdictiwi, when the 
general statute specifically fixes the fees for like services in the 
district? Section 10 directs that all fees, costs, and expenses aris- 
ing in cases under this act, and properly chargeable to the United 
States shall be certified, approved, and paid as are like fees, costs, and 
expenses in the courts of the United States. Why direct especially 
how such fees, etc., shall be certified, approved and paid, when im- 
memorially the general statutes have provided how the fees, costs and 
expenses of United States Commissioners shall be certified and paid? 

The United States Attorney invokes the aid of the act of August 
18, 1894, c. 301, 28 Stat 416 [U. S. Comp. St. 1901, p. 717], which 
directs that United States marshals upon the arrest of a person under 
criminal charge shall take him before the nearest United States Com- 
missioner for hearing, as tending to show that any commissioner near- 
est the place of arrest was intended as "such commissioner." This very 
contention demonstrates that Congress had in mind a special, local 
commissioner, to be created for this especial office. Under said act of 
August 18, 1894, an offender if arrested in the most remote state or 
territory and taken before the nearest United States Commissioner 
would be entitled to a speedy hearing before such commissioner. Can 
it for one moment be entertained that the Hot Springs act contem- 
plates that Dr. Rider, if arrested in the territory of Alaska, could be 
taken before a United States Commissioner there, and by him, not 
bound over for his appearance before the United States District Court 
for the Eastern District of Arkansas where the offense was com- 
mitted for final trial, but tried, convicted, and fined by the United 
States Commissioner for Alaska, outside of the vicinage where the 
offense was committed ? The act of August 18, 1894, has to do alone 
with matters of fees — the lessening of costs in mere preliminary hear- 
ings before United States Commissioners. The act contemplates the 
issuing of a warrant of arrest by one commissioner and the hearing 
by another ; while it is manifest by section 6 of the Hot Springs act that 
it contemplates the issuance of a warrant, the trial, and imposition 
of the fine shall be by one and the same commissioner. It Is apparent 
on the face of the Hot Springs act that the f ramer attempted to model 
it after that of the Yellowstone Park act, approved May 7, 1894. 28 
Stat. 73, c. 72 [U. S. Comp. St. 1901, p. 1562] . The confusion or over- " 
sight arose when it came to making the distinction between the charac- 
ter of trespasses and offenses peculiar to the Yellowstone Park and 
those of the Hot Springs reservation. After constructing section 4 
of the Hot Springs act, corresponding with the same section in the 
Yellowstone Park act, as to offenses, in order to extend the jurisdic- 
tion to a different character of offenses than those respecting bathing, 
the framer of the Hot Springs act divided the matter into two sec- 
tions — four and five. So while section 6 of the Yellowstone Park act 
designated the commissioner who was to exercise the primary juris- 
diction, and directed the manner of his appointment, and then proceed- 
ed to say: "Such commissioner shall have power, upon sworn in- 
formation, to issue process in the name of the United States for the 
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arrest of any person charged with the commission," etc. ; the framer 
of the Hot Springs act, when he came to the corresponding provision, 
began with the clause that "Such commissioner shall have power, 
upon sworn information," etc. It is not the province of the courts by 
judicial construction to supply flagrant omissions of essential positive 
provisions in a statute. The remedy, as well as the responsibility for 
an abortive act, must rest with the legislative branch of government 

It is suggested by the United States Attorney that tlae conviction 
in this case may be sustained upon the theory that as section 2 of the act 
confers jurisdiction upon the United States District Court for the East- 
em District of Arkansas of all offenses committed within the bound- 
aries of said reservation, it was sufficient that such jurisdiction was 
exercised on appeal from the judgment of the commissioner Nickels. 
There is some authority for the proposition that where a court has 
both appellate and original jurisdiction over the subject-matter, and 
the case reaches such court on appeal from a tribunal which did not 
have jurisdiction over the subject-matter, if the parties appear in 
the appellate court and submit to trial, the judgment thereon is valid. 
Randolph County v. Ralls, 18 111. 29. But this proposition is contro- 
verted even in civil cases. In Osgood v. Thurston, 23 Pick. (Mass.) 
110, a scire facias was issued from the court of common pleas on a 
judgment rendered in the Supreme Judicial Court. On appeal from 
the judgment thereon from the court of common pleas to the Supreme 
Judicial Court, Shaw, C. J., held that the common pleas court did not 
have jurisdiction over the subject-matter; and notwithstanding the 
defendant below appeared to the action in the Appellate Court by inter- 
posing a general demurrer, it was held that the court only took cog- 
nizance by appeal, and, therefore, it was without jurisdiction. There- 
upon the plaintiff moved that as the cause was before the court in- 
vested with original jurisdiction for leave to amend the original writ 
so as to make it appear as a writ issued out of the Supreme Court. 
To this the Chief Justice said: 

"But with all the latitude of Indnljarence with which araendments are al- 
lowed, the court are of opinion that this is Impossible. It is to be recollected, 
that the papers now before us, are copies of the writ and judgment of the 
court of common pleas, as they there nppear of record. An alteration of the 
copy of that writ, would not only falsify the exemplification of the record 
as It Is certified by the clerk of that court, but would make it a bad writ as 
a writ of the court of common pleas. If, after amendment, it were deemed 
an original writ issuing from this court then it has never been served 
or returned, and the court could not proceed upon It^' 

In Dillard et al. v. St. Louis, K. C. & N. R. Co., 58 Mo. 69, Juris- 
diction was assumed by a justice of the peace over a subject-matter 
for the recovery of damages to an extent beyond his jurisdiction. 
The action might have been originally instituted in the Circuit Court 
On appeal to the latter court, it was held that although no motion was 
made to dismiss the action for want of jurisdiction in the justice court, 
the judgment was reversed, and the cause dismissed, "as the want of 
jurisdiction in the court over the cause of action cannot be waived, but 
may be insisted on at any stage of the proceedings." Citing Webb v. 
Tweedie, 30 Mo. 488. Without deciding that this prosecution could 
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be instituted in the first instance in the District Court, it is sufficient 
to say that we are unable to find any precedent or authority in a crim- 
inal proceeding for treating a cause on appeal, where the prosecution 
might have been originally instituted in the Appellate Court, as if it had 
been so instituted, the defendant appearing and going to trial. On 
principle this contention cannot be sustained. It is indispensably es- 
sential to confer jurisdiction upon the United States District Court to 
proceed in a criminal cause, that either a true bill of indictment, found 
by a grand jury, or information in due form by the United States At- 
torney, should first be presented to the court. There is no such prac- 
tice recognized in criminal procedure as a voluntary appearance by the 
accused and the making up of an issue on an agreed statement of facts, 
as might be done in a civil action. A judgment of sentence without 
indictment or information would be both a novelty and a nullity. 

This proceeding was instituted under section 6 of the Hot Springs 
act "upon sworn complaint," which might have been made by any per- 
son. Such complaint is adapted alone to a proceeding before "such 
commissioner." The mere transcript of this proceeding was brought 
into the District Court by appeal. An original proceeding in the Ks- 
trict Court could not be instituted on a mere sworn complaint. It 
would require an information in due form, lodged by the United States 
District Attorney, on leave first had from the court, showing probable 
cause, and not based on mere information and belief. United States 
V. Baugh (C. C.) 1 Fed. 788; United States v. Tureaud (C. C.) 20 Fed. 
621; United States v. Polite et al. (D. C.) 35 Fed. 58; United States 
V. Smith (C. C.) 40 Fed. 755. The plaintiff in error was not brought 
before the District Court on such an information, and was not tried 
on plea thereto; but the District Court acquired jurisdiction only by 
virtue of the appeal from the judgment of conviction and sentence 
by an officer who had no jurisdiction. The case before the commis- 
sioner, as before the District Court, stood as on a plea of not guilty, 
under which every defense, whether to the jurisdiction or to the 
merits, was open to the accused. Had he never appealed from that 
judgment, as it was coram non judice, the sentence could not lawfully 
have been enforced. As this case does not depend solely upon any 
construction and application of. the federal Constitution, but turns upon 
the proper construction of an act of Congress and the authority of 
the United States Commissioner to try and sentence the person there- 
under, the writ of error was properly prosecuted to this court. Spreck- 
els Sugar Refining Company v. McClain, 192 U. S. 407, 24 Sup. Ct. 
376, 48 L. Ed. 496; Harris v. Rosenberger, 145 Fed. 449. 

It results that the judgment of the District Court is reversed, and 
the cause is remanded, with directions to the iJistrict Court to vacate 
its judgment, and to discharge the defendant for lack of jurisdiction. 
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THB JUMNA. THD McOALDIN BROTHEES. THB JAMES S. T. 8TRA- 

NAHAN. THE GYPSUM KING. THB W. FREBLAND DALZELU 

THB J. B. KING CO. NO. 19. THB GYPSUM EMPEROR. 

(Circuit Court of Appeals, Second Circuit November 14, 1906.) 

Noa. 37-39. 

1. CoixisioN— Inevitable Accideivt. 

In the admiralty law the phrase "inevitable accident^ has a compie- 
hensive meaning, and it is not necessary that the accident should be the 
result of a vis major. If no negligence can be imputed to either vessel 
in a collision, there is a presumption that they were navigating in a lawful 
manner and the accident may be said to be inevitable; the test being 
whether the collision could have been prevented by the exercise of ordinary 
care, caution, and maritime skill. 

[Ed. Note.— For cases in point, see Cent Dig. voL 10, Collision, S 19.] 

2. Same— INSORUTABLB Cause. 

Where the evidence is so conflicting that it is Impossible to determine to 
what direct or specific acts a collision is attributable, it is a case of dam- 
age arising from a cause that is inscrutable, and under the settled modern 
rule in this country thei-e can be no re«yvery or partial recovery therefor. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 10, Collision, S 20.] 

8. Sahb—Evidencb Considebed. 

Evidence held to sustain the finding of a court of admiralty that it did 
not establish negligence or fault on the part of any of the vessels con- 
cerned in a series of collisions In East river, following the parting of a 
tug*s hawser, and to exonerate all from liability on the ground that thfi 
collisions were due to inevitable accident or to an inscrutable cause. 

Appeal from the District Court of the United States for the Southern 
District of New York. 

On appeal and cross-appeal from a decree of the District Court for 
the Southern District of New Yorlc dismissing the libel and cross-libels 
and deciding that the collision between barge No. 19, in tow of the 
tug Gypsum King, and the steamship Jumna, and the subsequent col- 
lision of said barge and the schooner Gypsum Emperor with the New 
Haven Railroad's pier No. 38, East river, was the result of inevitable 
accident 

The opinion of Judge Holt in the District Cpurt is reported in 140 
Fed. 743. 

Charles C. Burlingham, for J. B. King Transp. Co. 

La Roy S. Gove, for McCaldin Bros. Co. 

Wilhelmus Mynderse, for the DalzeU. 

J. Parker Kirlin, for the. Jumna. 

Joseph H. Choate, Jr., for New York, N. H, & H. R. Co. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. It is conceded on all hands that, except in a 
few unimportant details, the facts are fully and accurately stated in the 
opinion of the district judge. He has carefully considered the con- 
flicting theories of fault and has* reached the conclusion that negli- 
gence has not been established as to any of the vessels participating in 
the collision. To arrive at this result it was necessary* for him to de- 
termine several disputed questions of fact regarding which it is suf- 
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ficient to say that in many instances he was unquestionably rig^ht and 
in no instance is the finding so clearly against the preponderance of 
proof as to warrant us in setting it aside. 

For instance, was the Jumna's hawser sufficient and in proper condi- 
tion ? Was the tow of the Gypsum King properly made up? Did the 
McCaldin Brothers make proper effort to reach the port side of the 
Jumna? Did the Dalzell put a sudden strain on the hawser? 

In each of these instances the district judge found against the as- 
serted negligence and we think the weight of testimony sustains these 
findings. Like him we are unable to localize the blame for the col- 
lision. We had some doubt as to whether the tugs in charge of the 
Jumna, and particularly the McCaldin Brothers, can be exculpated but, 
after an examination of the testimony, we incline to the opinion that 
they did everything which could be reasonably expected of them and 
that the McCaldin Brothers started to make fast to the port quarter 
of tlie Jumna as soon as the latter cleared the pier and it was possible 
to get around her stern. 

The judge of the District Court has found that the collision was the 
result of an inevitable accident. Such an accident usually happens 
when it is not possible to prevent it by the exercise of due care, caution 
and nautical skill. It is generally, though not invariably, attributed 
to an act of God, as where a tremendous tempest arises, such as 
devastated Galveston a few years ago, or more recently destroyed 
the shipping in the harbor of Havana. So, where a dense fog or 
falling snow obstructs the vision, where a gale and high seas unite 
to make navigation difficult, or where a severe storm is prevailing 
upon a dark night, a collision happening in such circumstances, the 
colliding vessels exercising the care, skill and caution required 
by prudent navigation, would be attributed to inevitable accident. 
Such accidents usually occur when safe navigation is rendered im- 
possible from causes which no human foresight can prevent; when 
the forces of nature burst forth in unforeseen and uncontrollable fury 
so that man is helpless, and the stoutest ship and the most experienced 
mariner are at the mercy of the winds and waves. 

In admiralty law, however, the phrase has a more comprehensive 
meaning. It is not necessary that the accident should be the result of 
a vis major. If no negligence can be imputed to either vessel there is 
a presumption that they are navigating in a lawful manner and where 
no fault can be shown the accident may be said to be inevitable. 

In the case of The Morning Light, 2 Wall. 550, 17 L. Ed. 862, Mr. 
Justice Clifford, quoting Dr. Lushington, says (page 661 of 2 Wall. 
[17L. Ed. 862]): 

"Inevitable accident must be considered as a relative term, and must be 
construed not absolutely but reasonably with regard to the circumstances of 
each particular case. Viewed in that light, inevitable accident may be re- 
garded as an occurrence which the party charged with the collision could not 
possibly prevoit by the exercise of ordinary care, caution, and maritime sklll.*^ 

In the case of The Grace Girdler, 7 WaU. 196, 19 L. Ed 113, the 
Supreme Court say: 

"Inevitable accident is where a vessel Is pursuing a lawful avocation in a 
lawful manner, using the prosper precautions against danger, and an aocidieiit 
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occurs. The highest degree of caution that can be used la not required. It is 
enough that it Is reasonable under the circumstances.*' 

The test is, could the collision have been prevented by the exercise 
of ordinary care, caution and maritime skill? In the case at bar we 
are unable upon the testimony before us to specify any particular fault, 
to put our finger upon any act or omission and assert that to it the ac- 
cident was attributable. Fault may exist, but we are unable to d's- 
coyer it; it is inscrutable. Where the evidence is so conflicting that 
it is impossible to determine to what direct and specific acts the collision 
is attributable, it is a case of damage arising from a cause that is in- 
scrutable. The Fern and The Swann, Newb. 158, Fed. Cas. No. S,- 
588. Whether the case at bar be thus classified, or whether it be held 
to come within the admiralty definition of inevitable accident is not 
material ; in either event the loss must be borne by the party on whom 
it faUs. 

In the early administration of the maritime law in this country the 
damages were divided in cases of inscrutable fault precisely as in cases 
where both vessels were in fault. The John Henry, 3 Ware, 264, Fed. 
Cas. No. 7,350; The Sciota, 2 Ware (Dar. 359) 360, Fed. Cas. No, 12,- 
508 ; The Fern and The Swann, supra. The question has now been 
definitely decided by a vast preponderance of authority that there can 
be no recovery or partial recovery unless fault be affirmatively shown. 
The Clara, 102 U. S. 200, 26 L. Ed. 146 ; The Breeze, 6 Ben, 14, Fed. 
Cas. No. 1,829; The Grace Girdler, supra; The Sunnyside, 91 U. S. 
208, 215-216, 23 L. Ed. 302. 

As we all concur in the conclusion that the case at bar falls within 
one of these categories, the decree should be affirmed with costs. 



BROCK v. UNITED STATES. 

(Clrcnlt Court of Appeals, Third Circuit Norembep 6, 190C.) 

No. 29. 

Banks and Bahki no— National Banks-^Pbosecution of Officeb fob Mis- 
application OF Funds. 

Evidence that the cashier of a national bank overdrew his account, by 
means of checks which were not charged to his account, but carried in 
the drawer as cash and afterwards taken ap by his note, all without the 
knowledge or consent of the board, is sufllcient to warrant his conviction 
by a jury of misapplication of the bank's funds, in violation of Rev. St. 
f 6209 [U. S. Comp. St 1901, p. 3497}. 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania. 

George S. Graham, for plaintiff in error. 
Henry P. Brown, for the United States. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is a writ of error sued out 
by George P. Brock to the District Court for the Eastern District of 
Pennsylvania. Brock, who had been cashier of the Doylestown Na- 
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tional Bank, was indicted in that court under Rev. St. § 5209 [U. S. 
Comp. St. 1901, p. 3497], for willful misapplication of the moneys, 
funds, and credits of that institution. The jury found him guilty of 
this offense, and on entry of judgment and sentence he sued out this 
writ. The assigned errors now insisted upon are the court's refusal 
to admit a certain account in evidence and to give binding instructions 
for a verdict for defendant. 

Apart from all other cases of alleged overdraft, we are of opinion the 
proofs bearing on five certain checks to which we now refer made tlie 
duty of the court clear to submit the case to the jury. On Augfust 20, 
J.902, the defendant drew a check for $2,000 against his account in the 
Doylestown National Bank, of which he was then cashier, to the order 
of the First National Bank of Philadelphia (where he kept a personal 
account): This check was paid by the Doylestown Bank August 22. 
1902, but was not charged to Brock's account. Had it been, it would 
have made an overdraft of $1,370.56. On September 2, 1902, he drew 
another check against his account to the order of the Consolidated 
Lake Superior Trustees (of some of whose stock he was an under- 
writer) for $4,000, and one to C. E. Wolbert, Treas. (who was treas- 
urer of a silk company in which defendant was interested), for $6,400, 
which checks were paid by the bank September 4, 1902, but were not 
charged to his account. Had they, as well as the preceding check, been 
charged, they would have made an overdraft of $7,011.37. On Septem- 
ber 15, 1902, he drew another check against his account to the order 
of C. E. Wolbert, Treas., for $1,250, which was paid by the bank 
September 17, 1902, but was not charged to his account. Had it, as 
well as the preceding checks, been charged, they would have made an 
overdraft of $8,351.25. On December 13, 1902, he drew a check for 
$2,000 against his account to the order of Ross, Morgan & Co. (a 
brokerage firm with which he had an account) , which was paid by the 
bank December 16, 1902. It was not charged to his account. Had it, 
as well as the preceding checks, been so charged, they would have made 
defendant's overdraft $15,415.43. 

On the part of defendant it was contended these checks were mere 
temporary advances made by him for bank customers who ordered se- 
curities bought ; that as soon as the securities came the customers paid 
for them, and tlie money thus paid took up the checks, which had mean- 
while been carried in the drawer as cash. When cross-examined, the 
defendant did not give the name of such customers or the amount paid 
by them, or specify any particular transactions. On the part of the 
government there was testimony tending to show that defendant was 
largely indebted to the bank on other loans, and that these check over- 
drafts were not known to or sanctioned by the board. Its contention 
was that these checks were not paid by customers as above stated, but 
were carried for several months in the drawer as cash, and that finally, 
on February 3, 1903, they were taken up by the defendant, giving his 
own note for them to the bank, without the knowledge or consent of the 
board. The defendant contended the note thus given was not for these 
• checkS) but was for an actual discount, the proceeds of which he re- 
ceived, but how he did not show, and that such note was discounted, 
and afterwards renewed, with the knowledge and consent of the board. 
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In corroboration of the government's contention, it was shown that 
the aggregate of these five overdraft checks, viz., $15,650, less a check 
for $4,650, dated January 31, 1903, given by Brock to the bank, made 
(making allowance for $90 discount) the exact amount of the note, 
viz., $11,090. It was also shown that on the stub of defendant's check 
book, opposite his check of $4,650, so given as above, the defendant had 
entered, "On ac. checks in drawer. Silk Lk. Sup. and 1st Ph. $4,650," 
which entries were alleged to refer to the overdraft checks above noted. 
Now, it is apparent that if the jury found these checks were not tem- 
porary advances for customers, but were overdrafts by the defendant 
himself and made without sanction, that they were carried as cash in the 
drawer and were finally taken up by the discount of an unauthorized 
note, they were warranted in finding that in making these -overdrafts 
defendant had willfully misapplied the funds of the bank of which he 
was cashier. This the jury has done, and we are clear it was the duty 
of the court below, under the proofs, to deny the request of the de- 
fendant for a peremptory entry of a verdict of not guilty. 

Further, we find no error in the action of the court in excluding the 
account of Ross, Morgan & Co. From the colloquy that followed its 
offer, it appears defendant desired its introduction for the twofold pur- 
pose of showing his account with that firm was not a speculative one 
and that he was a man of means, the owner of the collateral stocks 
which the account embraced. It will be noted that the objection made 
was to the account, standing alone, but not if properly proven. This 
we may fairly infer from the statement of the district attorney : 

"If my friend wanted to make nse of it [the account], let him call the wit- 
ness, and ask questions, and identify it in the proper and regular way, so that 
we should have an opportunity to cross-examine." 

There was no oflFer to do this, and the court then held the account 
was not competent, and added : 

"I want it distinctly understood that I am ruling on the account itself, 
considered as an instrument of evidence offered now as a piece of paper." 

There was no error in this ruling. There was no offer to further 
prove it, to show that defendant was the owner of the securities 
which it embraced, or even that they still remained in the broker's 
hands. But, apart from this, the court in its charge forcibly and clear- 
ly placed before the jury as uncontroverted facts all that defendant now 
contends they might have inferred from this account In other words, 
^ile it excluded the account as not sufficiently proven, it gave the 
defendant the benefit of all and more than all that was offered to be 
proved by it. In charging, the court said: 

"It is quite clear from the testimony that the defendant was not engaged in 
speculative purchases of stock during this period. There is no evidence that 
he was buying or selling any stocks at that time. He bad an account with the 
brokers, Robs, Morgan & Co.. which he was protecting. I do not clearly under- 
stand what the nature of that account was, but, as near as I can make out, 
he owed this firm some money ; upon what account does not appear, as I recall 
the testimony ; that he had put up with them a certain amount of collateral for 
the protection of that loan, and from time to time, on two or three occasions — 
I do not remember exactly how many, but two or three occasions — these securl- 
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ties that were up as collateral depreciated, some of tliem at least, and h€ 
was called upoii to put up some money in order to protect the loan. There 
were no specuiatire purchases or sales of stocks during this period. That is 
quite clear.*' 

After careful consideraficn, we find no error, and the judgment of 
the District Court must be affirmed. 



In re JACOB BERRY & CO. 

(Circuit Court of Appeals, Second Circuit October 11, 1006.) 

No. 274. 

Bankbuptcy— Rkcovkbt of Pledge— Tbansaotions Between Stookbbokeb 
AI7D Customeb. 

A deposit of securities with a stockbroker by a customer as margin, and 
as security against losses In stock transactions, under an agreement which 
does not contemplate a sale or disposition of such securities by the broker 
except in the event of losses, constitutes a pledge, and does not create the 
relation of debtor and creditor, and where the securities have not been 
sold by the broker to meet marginal requirements prior to his bankrupt- 
cy, they may be recovered by the pledgor from the bankrupt's trustee. 

Petition for Revision of Proceedings of the District Court of the 
United States for the Southern District of New York. 
See 147 Fed. 208; 146 Fed. 623. 

J. M. Rosenberg, for petitioners. 

R. L. Sweezey, Graham Sumner, and A. W. Putnam, for respond* 
ents. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

WALLACE, Circuit Judge. This is a petition by the trustees in 
bankruptcy of Jacob Berry & Co. to review an order of the bankruptcy 
court, awarding to various claimants of the bankrupts certain securi- 
ties, or the proceeds thereof, in the possession of the trustees. Jacob 
Berry & Co. were stockbrokers, and the claimants were severally cus- 
tomers of the firm. 

Upon the general question whether the relation between customer 
and stockbroker under the ordinary contract for a speculative pur- 
chase of stock is that of pledgor or pledgee, we are in accord with the 
decision of the court below, and have recently decided that such a re- 
lation does exist in Richardson, Trustee, v. Shaw et al. (C. C. A.) 147 
Fed. 659. 

The claimants of the pledged stock in this case are not seeking to f ol^ 
low into the hands of the trustees in bankruptcy the proceeds of stock 
purchased for them by the brokers; but z^re seeking the proceeds of 
stocks which they had deposited with the brokers upon opening an ac- 
count, or in the course of dealings, for speculative purposes. The con- 
tract between them and the brokers is found in the receipt delivered to 
each one of them by the brokers at the time of deposit, and is illustrat- 
ed by the receipt of Mrs. Taggart, which reads as follows : 

• "Sep. 14, 1904- 

"Received from Anna D. Taggart 83 sbs U. S. Steel pfd No. A3056&O15546. 
The same to be a general deposit, and this receipt is given and received wltb 
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the mutual understanding that Jacob Berry & Co. may hold the same as mar- 
gin and as security for or apply the deposit in part payment of or on account 
of losses or any other transactions in the purchase or sale of stocks, bonds, se- 
curities, or commodities made by them for your account 

'This receipt Is given and received upon the further understanding and 
agreement in consideration of Jacob Berry & Co. executing such orders for 
the purchase or sale of stocks, bonds, securities or commodities as may be 
given to them in writing, orally, by telegraph or telephone; that the' said 
Jacob Berry & Co. may repledge, rehypothecate or loan any or all of said 
stocks, bonds, securities or commodities held by them on account thereof as 
margin or otherwise ; may substitute similar stock, bonds, securities or com- 
modities therefor, and that said Jacob Berry & Co. may, without notice upon 
the aiH?roximate exhaustion of margin sell, or buy as the case may be, any. 
stocks, bonds, securities of commodities bought and sold or held by them as 
collateral, or margin, or otherwise, and that in case of contracts for future 
delivery that said Jacob Berry & Co. may close the same by purchase or sale, 
as the case may be, without notice, provided however, that such purchases or 
sales may be made upon the c<«solidatpd Stock and Petroleum Exchange of 
New York, the New York Stock Elzchange, the Ch^pago Board of Trade, or in 
any other Exchange in the city of New York where such stocks, bonds, securi- 
ties, or commodities are dealt ln« 

"No. A30563-33 Shs. 

"No. C15546-60 Shs. 

••Geo. M. Davis, Mgr." 

The question upon which the rights of the parties really depends is 
I whether the relation of pledgor and pledgee is created between client 

and stockbroker by a deposit of this character, or whether such a de- 
I posit is not in effect a release of the client's title to the security to 

I the broker which creates the relation of creditor and debtor. If the 

deposit is to be regarded as a. deposit of money, the broker is implied- 
ly authorized to sell the stock and credit the proceeds to the client in 
account. If it is deposited merely as security, the relation of pledgor 
and pledgee certainly continues until losses arise which justify a sale 
of the stock. In the present case the brokers did not sell the securities 
deposited by the several claimants to meet marginal requirements on 
account of losses, but hypothecated them in a lump to obtain a loan to 
themselves. 

It will be observed that the contract contains two distinct provisions : 
One relating to the deposited stock, and the other relating to the stocks, 
securities, etc.', which the brokers are to purchase or sell for the client. 
It is the latter alone that the brokers "may repledge, rehypothecate, or 
loan," when held by them as margin or otherwise. As to the deposited 
stock, they "may hold the same as margin and as security" for losses 
on any transaction, or may apply it in part payment of or on account of 
such losses. If money had been deposited instead of the securities, it 
would ordinarily have been credited on account to the clients and stood 
as a margin against losses ; and as to any balance in the brokers* hands 
at any time the clients would have been merely creditors. If the securi- 
ties had been deposited under a stipulation in the contract that they 
should stand as a margin for a specific sum, perhaps the same legal 
consequences would have attended the transaction. But there is noth- 
ing in terms, nor as we think by implication, which suggests that the 
parties contemplated any sale of the deposited stock to the brokeis, 
or any sale or disposition of it by the brokers except in the event of 
140 F.— 12 
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losses of the client, approximately exhausting the marginal require- 
ment. 

The order under review is affirmed, with costs to the claimants 
severally. 



In re GARRISON, 
(Circuit Conrt of Appeals, Second Circuit December 4, 1900.) 

No. 53. 

1. Bankbuptoy— Dibcharqe—Destruction of Books-Burden of Proof. 

Act Feb. 5, 1903, c 487, § 4, 32 Stat 797 [U. S. Comp. St Supp. 1905, p. 
684] provides that a bankrupt sball be discharged unless he has. with 
intent to conceal his financial condition, destroyed, concealed or failed to 
keep books of account or records from which such oondltion mij^ht be 
ascertained. Held, that, where a creditor seeks to prevent a discharge 
on such ground, the bilrden is on him, not only to show that the bank- 
rupt failed to keep books of account, but that his omission was with in- 
tent to conceal his financial condition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy', § 720.] 

2. Same— Evidence. 

Wliere a bankrupt residing in New York was a member of a firm doing 
business in Port Huron, Michigan, the failure of such firm to keep proper 
books of account, and the bankrupt's failure, for a period of a year, dur- 
ing which the firm did business, to see that proper books were kept, 
did not preclude him from obtaining a discharge for failure to keep proper 
books, as provided by Act Feb. 5, 1903. c. 487, § 4, 32 Stat 797 [U. S. 
Comp. St Supp. 1905, p. 684]. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from an order of the District Court for the Southern District 
of New York conUrming the report of a referee in bankruptcy, sitting as 
special master, which recommended that the bankrupt's discharge be denied 
for the reason that the creditor who opposed his discharge had established 
the truth of the second speclflcation filed by him, which Is as follows : "Sec- 
ond, that (the bankrupt) as a partner and a member of the firm of T. W. 
Brown & Co., of Port Huron, Michigan, with fraudulent intent to conceal his 
true financial condition and in contemplation of bankruptcy failed to keep any 
books of account, records or papers from which his true financial condition 
or interest in said business might be ascertained." The petition in bankruptcy 
was filed and the petitioner was adjudged a bankrupt August 12, 1904. The 
order appealed from confirming the second specification, and refusing a dis- 
charge was entered December 1, 1905. 

J. E. Melick, for appellant. 
W. L. McCorkle, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, C. J. (after stating the facts). The section of the bank- 
ruptcy act under which the specification was filed is, as amended by 
the act of 1903, as follows : 

"The judge shall hear the application for a discharge, and such proof 
and pleas as may be made in opposition thereto by parties in interest, * * • 
and discharge the applicant unless he has * * * with intent to conceal 
his financial condition, destroyed, concealed, or failed to keep books of ac- 
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ooant or recordB from which such condition might be ascertained.'* Act Feb. 
5, 1903. c. 487, § 4. 32 Stat 797 [U. S. Ck)mp. St. Supp. 1905, p. 684]. 

It will b| observed that in order to establish the second specifica- 
tion it was necessary, under the amended law, to prove two proposi- 
tions: First, that the bankrupt had failed to keep books of account, 
and, second, that his omission to do so was with intent to conceal 
his financial condition. Upon both of these propositions the burden was 
upon the opposing creditor to prove his allegations by convincing 
proof. In re Com (D. C.) 106 Fed. 143; In re Gaylord (D. C.) 
Id. 833; In re McGum (D. C.) 102 Fed. 743. 

The finding against the bankrupt is based principally upon his 
answer that it was impossible to get at a correct statement of the 
condition of T. W. Brown & Co., for the reason that the books kept 
by Brown and his bookkeeper at Durand and Port Huron, .Michigan, 
are so "unintelligent" that they do not give the necessary informa- 
tion regarding the status of the firm. 

The brief of the opposing creditor contains many accusations of 
fraud and misconduct on the part of the bankrupt which cannot be 
considered here, for the reason that they were presented by twelve 
specifications, other than the second, which were all found in favor of 
the bankrupt, no appeal having been taken by the creditor. 

We are now concerned with the single proposition, should the 
bankrupt, who resided and transacted business in the city of New 
York, be refused a discharge because the books of the firm of T. W. 
Brown & Co., of which the bankrupt was a partner, were improperly 
kept at Durand and Port Huron, Michigan, by Brown and his book- 
keeper? The firm of T. W. Brown & Co. was formed in 1902 and 
continued about a year, the partners being Brown, Jean, and the 
bankrupt, who was to have one-third of the profits if the business 
succeeded; in fact it was conducted at a loss. The firm was trans- 
acting a small business in buying butter, eggs and poultry in Michigan 
and shipping them to Jean, Garrison & Co., in New York, When 
the firm was dissolved its liabilities were about $2,700, part of which 
was paid. The books were kept by Brown and by his bookkeeper at 
Port Huron. Three or four of the books were sent to the bankrupt 
and the ledger was produced in court. He never saw it until it was 
shipped to New York and had nothing to do with it or any of the 
books of Brown & Co. When asked why it was that he did not 
have some knowledge of the manner in which the books were kept 
the bankrupt answered : 

-*Slmply because this concern was operating* in Michigan a thousand miles 
away, and I trusted to the honesty of T. W. Brown to handle the books and 
the affairs of the oompany out there right and make us money out of it." 

Granting that his conduct in not keeping a Closer watch upon the 
business at Port Huron was careless and even reprehensible, we fail 
to see how it can be said that he failed to keep proper books showing 
the condition of a firm whose business was conducted by one of the 
partners in a distant state and whose books were never under his 
control during the short life of the partnership. It would seem a suf- 
ficient answer to the charge ft^ainst him to show that he never saw the 
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books, did not keep them or direct their keeping and, having con- 
fidence in his partner, supposed that the business was being properly . 
conducted. • * 

But there is still greater difficulty in establishing the second in- 

fredient of the charge, viz., the intent to conceal the bankrupt's 
nancial condition. Conceding, for the moment, that he knew of the 
inadequate and improper bookkeeping at Port Huron it is not easy to 
perceive how the bankrupt's interests were in any manner subserved 
by such bookkeeping. The bankrupt would hardly connive at a 
system, or lack of system, which threw his affairs into inextricable 
confusion and concealed the true state of affairs not from his creditors 
but from himself. If any one were to be benefited by imperfect books 
it would be Brown and not the bankrupt. 

Furthermore, the character of the business, the bankrupt's small 
interest, if, indeed, he had any individual interest therein, the short 
duration of the partnership, the difficulty of personal supervision of 
its affairs, the improbability that the bankrupt, residing in New York, 
would attempt to conceal the deftails of the comparatively insig- 
nificant branch of the business transacted in Michigan and the seem- 
ing lack of motive for the fraudulent conduct attributed to him, lead 
us to the conclusion that the charge against him has not been sus- 
tained. 

The order is reversed, with costs, and the cause is remanded to the 
District Court with instructions to grant the discharge. 



INTERNATIONAL & G. N, R. CO. et al. v. fiOTLB. 

(Circuit Court of Appeals, Fifth Circuit November 29, 190a) 

No. 1,575. 

Removal of Causes— Want op Jubisdiotion of Federai. Coubt— Duty to 
Remand. 

Tlie removal by one of two Joint defendants of a cause which was not 
removable because of the absence of a separable controversy does not 
give the federal court jurisdiction, and the cause should be remanded 
at any stage, at the instance of any party or on the court^s own motion, 
whenever such fact appears. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 42, Removal of Causes, 
§S 218, 219.] 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

J. D. Guinn and Waller S. Baker, for plaintiffs in erron 
Allan D. Sanford, for defendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The defendant in error, S. C. Hoyle, a resident 
citizen of San Antonio, Bexar county, Tex., filed this suit in the dis- 
trict court of Robertson county, Tex., against the plaintiffs in error, 
the International & Great Northern Railroad Company and the Pull- 
man Palace Car Company, to recover $6,000 on account of alleged 
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personal injuries inflicted upon his wife, Mabel A. Hoyle, on or about 
the 19th day of October, 1903, resulting from the alleged negligence 
of the plaintiffs in error in failing to stop their train at the regular 
stopping place in Hearne, Tex., and causing her to disembark and 
walk to the depot at Hearne, an alleged distance of about half a mile. 
The plaintiff in error the International & Great Northern Railroad 
Company answered in the district court of Robertson county by gen- 
eral exception, general denial, contributory negligence upon the part 
of Mabel A. Hoyle; and answered, further, that it was not guilty of 
negligence, and that, if any one was, the employes of the Pullman 
Company were, and prayed for a recovery over against the Pullman 
Company if judgment should be rendered against it. The plaintiff 
in error the Pullman Company answered by general exception and 
general denial, and thereafter, by petition and bond duly filed, removed 
this cause to the Circuit Court of the United States for the Western 
District of Texas, at Waco, Tex. Both plaintiffs in error repleaded 
in the Circuit Court, but there was no material change in the answer 
of the International & Great Northern Railroad Company. Judgment 
was rendered in favor of the defendant in error against both plaintiffs 
in error on the 18th day of November, A. D. 1905, for $2,300, interest 
and costs. 

Plaintiffs in error filed separate motions for a new trial. The mo- 
tion for new trial as filed by the plaintiff in error the International & 
Great Northern Railroad Company raises succinctly the sole question 
raised by this plaintiflF in error — that is, that the petition filed in the 
state court by S. C. Hoyle, the defendant in error, against the plain- 
tiffs in error, did not present distinct and separate, causes of action, 
one of which was against the railroad company and the other against 
the Pullman Company, but embraced a single cause of action and a 
single ground of relief — and it is urged in this motion for a new trial 
that the judgment be vacated and the cause be dismissed or remanded 
to the state court for the want of jurisdiction in the honorable Circuit 
Court. The court overruled the motion of plaintiff in error the Inter- 
national & Great Northern Railroad Company, and it duly excepted 
in open court, and tendered its bill of exception to the court, which 
was signed and sealed by the court. The judge signing the bill said 
in explanation: 

"When the cause was called for trial, the court remarked to counsel that 
the cause was not removable, and suggested that a motion to remand be 
made. Counsel for plaintiff retired to consult and determined that they 
would not make the motion. Ck>unsel for railroad company was also pres- 
ent and failed to make a motk>n to remand. The cause went to trial and 
Judgment, and after Judgment the railroad company submitted a motion to 
remand to the state court, which, under the circumstances, the court over- 
ruled." 

. The suit as originally brought in the state court presented only one 
cause of action, and there was no separable controversy of which either 
defendant could avail itself for purposes of removal. See Wilson v. 
Oswego Township, 151 U. S. 56, 14 Sup. Ct. 259, 38 L. Ed. 70; 
Brown v. Trousdale, 138 U. S. 396, 11 Sup. Ct. 308, ?4 L. Ed. 987 ; 
Torrence v. Shedd, 144 U. S. 530, 12 Sup. Ct 726, 36 I^ Ed. 628 ; Pow- 
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ers V. Chesapeake & Ohio Ry. Co., 169 U. S. 97, 18 Sup. Ct. 264, 42 
L. Ed. 673. It follows that the suit was not removable to the United 
States Circuit Court and that court acquired no jurisdiction. 

The want of jurisdiction of the court below can be assigned as error 
by any plaintiff in error, although he provoked the removal in question. 
See Capron v. Van Noorden, 2 Cranch, 126, 2 L. Ed. 229 ; The Dred 
Scott Case, 19 How. 393^40, 15 L. Ed. 691 ; Railwav Co. v. Swan, 
111 U. S. 379-383, 4 Sup. Ct. 510, 28 L. Ed. 462. And this court will 
on its own motion notice the absence of jurisdiction in the court be- 
low. Jackson v. Ashton, 8 Pet. 146, 8 L. Ed. 898 ; Chapman v. Barney, 
129 U. S. 681, 9 Sup. Ct. 426, 32 L. Ed. 800; Mattingly v. N. W. 
Virginia Railroad, 158 U. S. 57, 15 Sup. Ct. 725, 39 L. Ed. 894, and 
cases there cited. 

The judgment of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to set aside the verdict and remand the 
cause to the state court from which it was removed, the costs of this 
court to be paid by the Pullman Palace Car Company. 



PRESSED STEEL CAR CO. v. STEEL CAR FORGE CO. 
(Circuit Court of Appeals. Third Circuit December 31, 1906.) 

No. 38. 

1. Tbial— Verdict— Form. 

A verdict that "we the jury in the above case sustain the validity of the 
contract sued upon, and fix the damages at ten dollars," was fatally de- 
fective and insufficient to sustain a Judgment 

2. Same— Amendment. 

Such verdict was incapable of amendment after the separation of the 
jury. 

3. Judgment— Entry Nunc Pro Tunc— Power of Clerk. 

Where the clerk neglected to enter Judgment pursuant to the direction 
of the court during the term, he had no power thereafter to enter Judg- 
ment nunc pro tunc. 

4. Same— Entry— Omission— Court Rules. 

Circuit Court rule 16, providing that, where Judgment shall be omitted 
to be entered on a verdict, it shall be considered as entered on the last 
day of the term. Is applicable only to a verdict which is sufficient to sup* 
port a Judgment. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Charles Gibbs Carter and James H. Beal, for plaintiff in error. 
George B. Gordon, for defendant in error. 

Before DALLAS, Circuit Judge, and BRADFORD and LAN- 
NING, District Judges. 

BRADFORD, District Judge. It appears from the transcript of 
record that the Steel Car Forge Company, the defendant in error, 
brought an action of assumpsit in the circuit court of the United States 
for the Western district of Pennsylvania against the Pressed Steel 
Car Company, the plaintiff in error, to recover damages for alleged 
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breach of contract. There was a jury trial, resulting in the following 
finding, June 15, 1905 : 

"We the jary in tbe above case sustain the validity of the contract sued 
upon and fix tbe damages at ten dollars.*' 

A motion for a new trial was made by the defendant, June 20, 1905, 
and was denied as appears from the following record entry: 

**And now, to wit, June 30th, 1906, no reasons having been filed in support 
of tbe motion for a new trial, tbe motion is overruled and the clerk is directed 
to enter Judgment Per Curiam." 

Notwithstanding the direction of the court below, the transcript 
of record does not disclose that any judgment was entered in the 
case, and during the hearing in thi? court the attention of counsel was 
called to that fact. Since that tinie both parties through their coun- 
sel of record have presented a petition to this court setting forth in 
substance, among other things, that the clerk of the court below did 
not enter judgment as he had been directed to do; that judgment 
customarily is entered in the western district of Pennsylvania after 
the denial of a motion for a new trial by adding the words "and 
judgment on the verdict"; that the neglect of the clerk to "enter 
judgment on the verdict was not known to either of the parties in this 
case until attention was called thereto by this court during the argu- 
ment of the case"; that according to the niles and practice of the 
court below the "verdict in this case has the same force and effect as 
though judgment had been entered as of the last day of the term"; 
that the clerk of the court below, when his attention was called to the 
omission to enter judgment, made a minute upon the court docket 
as set forth in his certificate attached to the petition; and that it was 
within the power of the court below "to enter judgment nunc pro tunc, 
even after the expiration of the term". The certificate of the clerk, 
entitled in the case, under the seal of the court and dated 'December 
5, 1906, is to the effect that the following is a true and correct copy 
from the record, namely : 

"And now, December 5th, 1906, Judgment is hereby entered upon the ver- 
dict nunc pro tunc as of November 11th, 1905, being the last day of the term 
in which the verdict was rendered, in accordance with the opinion of the 
Court filed on the 30th day of June, 1905, and Rule 16 of this Court, and the 
stipulation of counsel for plaintiff and defendant duly filed/' 

Rule 16 of the court below is stated in the petition to be as follows : 

''Motions for new trials and in arrest of judgment and to take off a non- 
suit must be made within four days after the verdict or entry of nonsuit, 
and motions for new trials must be made notwithstanding points have been 
reserved within the time limited above. In all these cases, the reasons reduced 
to writing, shall be filed of record. Where Judgment shall be omitted to be 
entered upon a verdict It shall be considered as entered upon the last day 
of the term." 

The prayer of the petition is as follows: 

"Your petitioners therefore pray this Honorable Court to make an order 
amending the record In this Court in accordance with the minute made in the 
court below, as is set forth in the certificate of the clerk attached hereto, 
and that your Honors will direct a writ of certiorari to bring up the record 
of the Judgment in fbe court below, or, if necessary, issue a special remit- 
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tltur sending the record down to the court below for amendment, and then 
a special certiorari bringing It back to this Ck)urt, or that this Court should 
take such other action as may to this Court seem the proper practice, and 
that your Honorable Court should then proceed to determine and dispose of 
this case." 

The prayer of the petition clearly must be denied. The finding that 
"we the jury in the above case sustain the validity of the contract 
sued upon and fix the damages at ten dollars" was fatally defective and 
after the separation of the jury incapable of amendment. It was an 
anomaly in an action at law. It could not by any possibility warrant 
the entry of judgment upon it; for it was a mere nullity. Nor does 
the petition show that any judgment was entered upon it It admits 
that the derk neglected to enter judgment pursuant to the direction 
of the court given June 30, 1905. In undertaking "of his own motion" 
to enter judgment nunc pro tunc December 5, 1906, on the finding of 
the jury, the clerk transcended his authority, and what purports to be 
a judgment is without effect and absolutely void. The claim that 
by virtue of rule 16 "the verdict in this case has the same force and 
effect as though judgment had been entered as of the last day of the 
term" does not help the petitioners. Certainly if judgment had been 
entered on the last day of the term on the "verdict" it would have 
had nothing to support it. But, further, rule 16 is either self-execut- 
ing or not. If it be not self-executing admittedly no judgment was 
entered or to be considered as entered during the term when the jury 
made its finding. If, on the other hand, the rule be self-executing it 
can have application only to verdicts capable of supporting judg- 
ments. This conclusion necessarily results from the provision that 
"where judgment shall be omitted to be entered upon a verdict, it 
shall be considered as entered upon the last day of the term." There 
is thus no ground on which it would be proper to grant the prayer 
of the petition ; and, as no judgment is disclosed, this court is without 
authority on this writ of error to consider the merits. The dismissal 
of the writ of error may not, in view of the fact that in legal con- 
templation there is neither judgment nor verdict in the court below, 
necessarily prevent the doing of justice between the parties through a 
new trial. Of course, we are not to be understood as expressing a 
definite opinion on this point, as it is properly cognizable by the court 
below. For the reasons given this writ of error must be dismissed, 
with costs, and it is so ordered. 



STA'NDARD PLUNGER ELEVATOR CO. v. BRUMLEY et al. 

(Circuit Court of Appeals, Third Circuit December 6^ 1906.) 

No. 83. 

L Principal and Agent— Compensatoon— Actions— Value of Sebvtces— Ev- 
idence. 

Where, in an action for services under an alleged express contract to 
pay 10 per cent, of the price of certain sales of machinery made by plain- 
tiff, defendant denied the contract as alleged, and averred that the agree- 
ment provided for a muoh smaller compensation, evidence as to the rea* 
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flonable value of plalntilTa serrices was admissible as bearing on the 
qaestion as to which agreement was made. 
2L Samk— Payment— TnoB. 

Where, in an action for agents' commissions on sales of machinery, the 
oral contract sned on did not provide as to the time when the amounts 
claimed should be payable, evidence as to the time usually fixed for the 
payment of siinilar commissions was admissible. 

8. SAHK— QUBSTION FOB JUBT. 

Where, in an action for agents' services in the sale of certain machin- 
ery, plaintiffs claimed for additional services rendered to defendants in 
the performance of certain contracts outside their general oral contract 
of agency, whether such extra services were Incident to such contract or 
whether they were ind^p^ident thereof was for the Jury. 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 
See 144 Fed. 713. 

William Metcalf, Jr., for plaintiff in error. 
Joseph A. Langfitt, for defendants in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, Dis- 
trict Judge. 

GRAY, Circuit Judge. The original suit in this case was brought 
in the court of common pleas for Allegheny county, in the state of 
Pennsylvania, and removed upon petition of the defendant, on the 
ground of diverse citizenship, to the Circuit Court of the United States 
for the Western district of Pennsylvania. 

The cause of action was the alleged violation of a certain oral con- 
tract, the terms of which, as set out in plaintiffs* statement of claim, may 
be summarized as follows: 

Plaintiffs were engaged in the business of constructing and repair- 
ing elevators, and acting as agents for the sale of elevator machinery. 
The defendant was also engaged in the manufacture and sale of eleva- 
tors, and in February, 1903, entered into a contract with the plaintiffs, 
by which the plaintiffs undertook to sell elevator machinery produced 
by the defendant, and were to receive for such agency and sales a ten 
per cent, commission on the amount of any contracts secured by said 
plaintiffs for said defendant. The plaintiffs aver that, in pursuance of 
said contract, four specific sales of defendant's machinery were made by 
them to four different purchasers, aggregating in amount $133,450, 
and that thereby the defendant became indebted to the plaintiffs for 
their commission of ten per cent., as aforesaid, or $13,346. The plain- 
tiffs aver further that the defendant arranged with them to use their 
place of business as headquarters in the city of Pittsburgh, and induced 
and employed the plaintiffs to assist defendant in carrying out its con- 
tracts, including contracts other than those pertaining to the sales made 
by plaintiffs, and that said contract for the use of office, and for assist- 
ance in carrying on defendant's general business, was duly performed 
by said plaintiffs during the period of one and a half years ; and that 
said services "were fully worth the sum of $2,000 per annum, or $3,000 
for said period." This latter sum, added to the commissions claimed, 
less certain credits, aggregated $13,960.30, which, with interest from 
January 1st, 1904, is the amount sought to be recovered in the suit. 
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Defendant, in its affidavit of defense, denies that there was any 
contract to pay plaintiffs a ten per cent, commission on all sales secured 
by them, but avers that the agreement as to compensation for plaintiffs' 
services was, that the same should be. arranged between the parties as 
to each particular contract which plaintiffs might obtain, until a written 
contract could be agreed upon between plaintiffs and defendant ; that 
defendant proposed a written contract to plaintiffs, but they refused to 
accept or execute the same, and no written contract was ever entered 
into between the parties. Defendant denies that the work or business 
of the agency was diligently prosecuted by plaintiffs, and especially 
denies that a certain one of the sales, specified by plaintiffs in their 
statement of claim, was ever made by said plaintiffs, but was in fact 
made by the defendant itself, and that as to the other three sales for 
which commission is claimed by the plaintiffs, specific agreements were 
made by which a much smaller aggregate amount was to be paid to 
plaintiffs, a part of which had been paid, and the balance, by the terms 
of said contracts, had not, at the time of the bringing of suit, become 
due. 

On the issues thus made under the pleadings, the case was tried 
and submitted to the jury, and a verdict rendered for about one half 
of the amount claimed. Bills of exception were allowed and signed by 
the trial judge, as to th^ admission of certain evidence, and three of 
the six assignments of error are directed to such admissions. The first 
and third assignments of error relate to the admission of the testimony 
of witnesses, alleging themselves familiar with the elevator business, 
to the effect that the customary compensation for tlie sale of elevator 
machinery by an agent, was ten per cent. The objection made to this 
testimony is that, the suit being one on an express contract, evidence 
as to the quantum meruit was irrelevant,' it being assumed that no 
count to that effect was contained in the statement of claim. This ob- 
jection would be good, if the special agreement as to the compensation 
for, or value of, the services rendered, were not controverted by the 
defendant. But in this case it is controverted, and a different special 
agreement is alleged, providing for a much smaller compensation than 
that claimed under the contract as set up by the plaintiff. In such 
cases, it is proper for either party to prove the value of such services, 
as bearing upon the issue between them, and the probability that the one 
or the other agreement was made. Barney v. Fuller, 133 N. Y. 605, 30 
N. E. 1007; Allison v. Homing, 22 Ohio State, 138. Upon this 
ground, the testimony objected to was admitted by the trial judge. 
We incline to think, too, that the statement of claim contains what, 
under the informal pleading sanctioned by the Pennsylvania practice, 
may be considered a quantum meruit count, under which, of course, 
the testimony would be admissible. 

The second assignment covers an objection made to the admission 
of testimony, as to the time usually fixed for the payment of commis- 
sions in the matter of contracts made by agents. As the oral contract 
set out in the statement of claim covers no agreement as to the time 
when the commissions claimed should be payable, evidence on this 
point was clearly admissible, and was a matter of fact to be dealt with 
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by the jury upon the evidence, and not a question of law to be deter- 
mined by the court 

The fourth assignment of error objects to that part of the charge of 

the court submitting to the jury the question as to the propriety of the 

I charge of $3,000 for the use of plaintiffs' office in Pittsburgh, and com- 

I pensation for services outside of their agency, rendered during the peri- 

I od stated. We think the court, with perfect fairness, submitted it 

I to the jury, to determine whether these services were incident to the 

I general employment, as a|fent, or were so independent thereof as to 

entitle the plaintiffs to daun, under a quantum meruit, separate comr 

pensation therefor. It is to be remembered that the contract here de- 

, dared on is not in writing, and so to be construed by the court, but is 

: an oral contract, to be established out of the mouths of witnesses, and 

its existence, scope and extent are facts to be determined by the jury. 

So the question, whether the so-called outside services of plaintiffs 

were incident to their general contract of agency, or were rendered 

independently thereof, was primarily a question for the jury, and a 

careful reading of the evidence, as disclosed in the record, does not 

convince us that the jury would not be justified in finding this point 

in favor of the plaintiffs. It is to be noted, too, that the record dis- 

doses no request to the court for binding instructions to the jury, and 

consequently no exception pr assignment of error in that respect 

The fifth and sixtfi assignments of error are without merit, and 
reouire no discussion. 

The charge of the court, on the whole, was entirely fair to the de- 
fendant, and we find no error in the matters referred to in the specifica- 
tions. 
The judgment below is therefore affirmed. 



BOYD T. AHNOLD, LOUCHEIM ft GO. et al.» 

(GIrcnit Gonrt of Appeals, Flftb Olrcnit December 15^ 190&) 

No.l,6d4. 

Barkbuftot— AppsAir->REnsKB'B Findings— Rcvnew. ' 

Where an application for a bankrupt's discbarge was heard on briefto 
and tbe report of a referee OTerraling the speeiflcations of objection, and 
the referee's findings, so far as they were disputed, were amply supported 
by the testimony, an order denying the application will be reversed on ap- 
peal. 

[Ed. Note.— Appeal and rerlew In bankmptey cases, see note to In re 
Eggert, 43 a a A. 9.] 

Appeal from the District Court of the United States for the Western 
District of Texas. 

D, A. Kelley, for appellant 

J. D. Williamson, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The ai>pellant was adjudged bank- 
rupt on his vpluntary petition. In due time he made his application 

* Rehearhig denied January 16, 1907« 
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for a discharge. Pursuant to a general order of the bankruptcy court 
authorizing the clerk to set down applications for discharge for hear- 
ing before the referee, this application was set to be so heard. Notices 
were sent out to all known creditors, and in due time certain of 
them filed objections to the granting of the discharge, specifying 
several grounds, originally presented and afterwards amended, which 
sufficiently appear, without specification at this place, in the extracts 
hereinafter given from the referee's report. Issues thus presented 
were strenuously litigated before, and examined fully by, the referee; 
the respective parties being represented by able counsel. The evi- 
dence, both documentary and oral, in full compass and minuteness, 
was taken and brought up in the transcript now before us. We do not 
deem it necessary to review it in detail. It is accurately summarized 
in the report of the referee, and thereupon he made his findings as 
follows: 

"From the foregoing facts, I find that It Is true, as stated In specification 
of objection No. 1, that J. W. Boyd, the bankrupt, has an Interest In 1,579 
acres of land in the name of his wife, A. F. Boyd, in Ck)ryell county, Tex., but 
that the affidavit to the schedules in which this is not set out as a part of his 
property was not made willfully and fraudul^tly, nor with the intention of 
concealing such interest from his creditors. It Is true, as stated In specifica- 
tion of objection No. 2, that the said J. W. Boyd has an interest In 1,579 acres 
of land in the name of his wife, A. F. Boyd, but that the same was not trans- 
ferred to his wife, nor procured to be transferred to his wife, for the purpose 
of defrauding, hindering, or delaying his creditors. I find that It is true, as 
charged in specification of objection No. 3, that the said James W. Boyd has 
an interest in the said 1,579 acres of land in the name of his wife, A. F. Boyd, 
but that It is not true that said property was willfully and fraudulently con- 
cealed from his trustee in bankruptcy after his adjudication herein. I further 
find that It Is true, as stated in specification of objection in the amended 
specification filed herein, that the said James W. Boyd took $85 from the cash 
drawer of the Boyd Mercantile Company, a bankrupt, and had same charged 
to his personal account, but that such taking was not done for the purpose of 
appropriating the property to his own use, or for the purpose of defeating the 
bankruptcy act, and was not taken from the property, nor was It a conceal- 
ment of the property in this proceeding, which is No. 496, James Watson Boyd, 
Bankrupt: that it otherwise appears that said bankrupt has fully ct)mplled 
with the requirements of the acts of Congress relating to bankruptcy, and the 
orders of court touching his said bankruptcy; and that it appears that all 
notices, wherever required, have been given in the manner, for the length 
of time, and in the terms required by the bankruptcy acts and rules of court 
Wherefore I recommend that the prayer of said petitioner be granted." 

This report was filed in the bankruptcy court the 17th day of May, 
1906, and on the 30th day of that month the district judge entered the 
following order: 

"The petition for discharge filed by James Watson Boyd, bankrupt, in the 
above-entitled cause, coming on to be heard, and the same, together with the 
specifications of objection thereto filed by creditors, the certificate of the ref- 
eree, the evidence In the cause, and the briefs of counsel, having been care- 
fully examined and duly considered, the court is of the opinion that a dis- 
charge should not be granted. It is therefore ordered and adjudged that the 
prayer of the petition for discharge be, and the same is, hereby denied." 

It clearly appears, from the recitations contained in the foregoing 
order, that the matter was submitted to the court on briefs of counsel. 
We have carefully examined and duly considered all the matters 
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shown in the record which appear to have been before the trial judge, 
and have reached a different conclusion from that expressed in his 
order. The referee specifies the four grounds of objection that were 
made by the creditors to the application for discharge, and distinctly 
finds that the mistake, if any, that was made in the verified schedules, 
was not made willfully and fraudulently, nor with the intention of 
concealing any interests from his creditors; that the 1,679 acres of 
land was not transferred to his wife, nor procured to be transferred to 
her, for the purpose of defrauding, hindering, or delaying his cred- 
itors; that the indefinite interest which the bankrupt (in 3ie opinion 
of the referee) had in the 1,579 acres of land was not willfully and 
fraudulently concealed from his trustee; that the $85 referred to in 
the fourth objection, which the bankrupt drew from the Boyd Mer- 
cantile Company, another bankrupt, and had same charged to his 
personal account, was not done by him for the purpose of defeating 
the bankruptcy act ; that the bankrupt ha^ fully complied with the re- 
quirements of Congress and the orders of court touching his bank- 
ruptcy ; and that all notices, wherever required, have been given in the 
manner and length of time required by the bankruptcy act and the rules 
of court. These findings of the referee, so far as they are disputed 
by the appellees, are, in our opinion, amply supported by the testimony. 
It is therefore ordered that the decree of the District Court be re- 
versed, and the decree now rendered here that the prayer of the 
petition for discharge be, and the same is, hereby granted. 



CHAPMAN DECORATIVE CO. v. SECURITY MUT. LIFE INS. CO. 
(Circuit Court of Appeals, Third Circuit November 20, 1906.) 

No. 17. 

1 DAMAGEa--BcnLDINO CONTBACT— StIPULATIOIT TOB LIQUIDATED DAUAGES FOB 

Delay. 

A provision of a building contract, reciting tbat In case of delay in the 
completion of the building the damages to the owner will be difficult of 
computation, and that It is therefore agreed tbat in case of delay beyond 
the time fixed the contractor shall pay a stated sum per day from that time 
until completion as liquidated damages, where it is shown that in fact the 
damages actually sustained by the owner could not be accurately com- 
puted, is conclusive upon the parties in the absence of fraud or mutual mis- 
take. 

[Ed. Note. — ^For cases in point see Cent Dig. vol. 15, Damages, § 164.] 

2. CoNTBACTS—CoiiSTBUonoN— Damages fqb Delay. 

Where a building contract which contained a stipulation for the payment 
of liquidated damages by the contractor tn case of delay in the completion 
of the work also provided that If such delay should be caused by the de- 
fault of the owner, architect, or other contractors, the time of such delay 
should be allowed him, but that no such allowance should be made unless 
a claim therefor should be made to the owner or architect within 24 
hours, the latter clause Is enforceable and binding on the contractor. 

In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 145 Fed. 434. 
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Reynolds D. Brown, for plaintiff in error, 
Joseph H. Taulane, for defendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is a writ of error to the 
Circuit Court for the Eastern District of Pennsylvania. In that court 
the Chapman Decorative Company brought suit against the Security 
Mutual Life Insurance Company to recover on a contract for decora- 
tive work done for the latter in its office building. The plaintiff as- 
signs for error certain rulings of the court by reason whereof the ver- 
dict rendered by the jury in its favor was for a less amount than it is 
alleged should have been returned. There was no dispute as to the 
amount of work done or the price therefor, but the instructions com- 
plained of were : 

First, that defendant was entitled to an allowance of $50 per day for 
stipulated damages agreed to in the contract as follows : 

"It Is mutually agreed and understood that In the event of said interior 
finish herein contracted for not being entirely finished on or before the 15th 
day of March, 1905, that the actual damages sustained by the owner will be 
difiacult of computation, therefore it has been agreed and hereby is agreed 
by and between the parties hereto that in the event of the failure of said con- 
tractor to have all of said interior finish of main entrance and eighth fioor 
completed on or before the 15thi day of March, 1905, there shall be due and 
payable, and said contractor shall pay to the said owner the just and full 
sum of $50.00 per day for each and every day after March 15th, 1905, that 
the same or any part thereof, remains unfinished and incomplete, and that 
said sum is hereby agreed upon as liquidated damages." 

And, secondly, that plaintiff, having failed to make any request to 
the architect for allowance for delay, was precluded from defending 
on that ground by virtue of the contract provision following, viz. : 

"That should the contractor be obstructed or delayed in the prosecution or 
completion of his work by the act, neglect, default or delay of the owner or 
architect, or of any other contractor, employed by the owner, or Robinson 
Company upon the work, or by any damage which may happen by fire, light- 
ning, earthquake or cyclone, or by strikes or lockouts, through no default 
of the contractor, then the time herein fixed for the completion of the work 
shall be extended for a period equivalent to the time loet by reason of any 
or all of the causes aforesaid, but no such allowance shall be claimed or made 
unless a claim therefor shall be presented in writing to the owner, or Andrew 
J. Robinson Company, within twenty-four hours after the occurrence of such 
delay. The duration of such extension shall be certified to by the architect 
but appeal from his decision may be made by arbitration as provided in 
article III of this contract" 

Manifestly, there was no error in the court so ruling. In the Sun, 
etc., Association v. Moore, 183 U. S. 643, 22 Sup. Ct. 240, 46 L. Ed. 
366, it was held: 

'Tarties may, in a case where the damages are of an uncertain nature, esti- 
mate and agree upon the measure of damages which may be sustained from 
the breach of an agreement The naming of a stipulated sum to be paid 
upon the nonperformance of a contract is conclusive ui>on the parties in the 
absence of fraud or mutual mistake." 

In Stephens v. Essex, etc. (C. C. A.) 143 Fed. 845, this court ap- 
plied that principle. We think the facts in the present case likewise 
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call for its application. The defendant, an insurance company, was 
erecting a large office building. It arranged to vacate its then present 
xjuarters, and itself occupy three stories of the new building on April 
1st following the contract. These stories, as well as the main en- 
trance and lobby, plaintiff was to decorate and complete in every detail 
by March loth. The other seven stories were to be rented to tenants. 
The renting term in that vicinity began April 1st. This building was 
one of the only two large office buildings in that locality, both of which 
were to be finished at the same time, and were in competition for ten- 
ants. In point of fact, the plaintiff did not finish the work until midr 
summer, and, prior to such completion, defendant was unable to charge 
rent to the tenants it did obtain under the conditions existing when 
this contract was made, and, in view of the difficulty of ascertaining 
all and the impossibility of ascertaining some of the loss sustained by 
the defendant by reason of delay, the case was a proper one in which 
to fix such damages in advance by stipulation. Moreover, in view 
of the large amount of rentals involved, we think the price of $50 per . 
day agreed upon was reasonable. Such being the case, we are of 
opinion the court was justified in instructing the jury that the amount 
thus agreed upon by the parties was not a penalty, but stipulated 
damages. 

So, also, in enforcing the provision in regard to delays, the court com- 
mitted no error. During the progress of the work, the defendant 
made no claim to the architect, either in writing or otherwise, for al- 
lowance for delay in accordance with the provision quoted, and in the 
answer to the -defendant's tenth point, the court instructed the jury that 
no claim for obstruction or delay could be allowed. No reason is 
now shown why this clause of the contract should not be enforced. 
The parties made such an agreement, and thereby made it a law' for 
themselves. Its purpose evidently was to avoid just such a contest as 
the plaintiff here seeks to raise. In the absence of a claim for ex- 
tension for delay, the defendant had a right to presume, either that no 
valid ground to ask an allowance existed ; or, if it existed, it was not 
serious enough to call for an extension. These provisions in build- 
ing contracts have been enforced in courts. Feeney v. Bardsley, 66 
N. J. Law, 240, 49 Atl. 443; Curry v. Olmstead (R. I.) 59 Atl. 392; 
Davis V. La Crosse Hospital Ass'n (Wis.) 99 N. W. 351 ; and, as we 
have said, no reason is shown why it should not be enforced here. 

The judgment of the court below is affirmed. 



BAI/nMORE & 0. St W. B. CO. ▼. DAVIS. 
I (Circuit Court of Appeals, Seventh Circuit October 25, 1906.) 

j No. 1,316. 

h Courts— JuBiSDicTioN of Fbdebal Coubts— AixEOATions and Pkoof of 

I Citizenship. 

! The testUnony of a plalutlff that he was at "home" In a certain town 

and that he lived there is sufficient proof of his citizenship iu the state 
1a which such town is situated to sustain the Jurisdiction of a federal 
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court In a suit against a corporation of another state, although the aver- 
ment of citizenship in his declaration is defective. 
[Ed. Note.—For cases In point, see Cent Dig. voL 13, Courts, | 885.] 

2. Masteb and Sebvan-f-Injuby to Servant— Contbibutobt Nsouobnck. 
.PlaintlfT was a brakeman in the service of defendant railroad company, 
and while engaged in coupling a car on a side track to a train, at night, 
took bold of the coupling lever of such standing car with one hand while 
he reached with the other between such car and the approaching car to 
open the knuckle as was necessary. He then discovered that the chain 
connecting the pin to the lever was broken so that the pin must be raised 
by hand which necessitated the use of both hands between the cars. 
Before he could raise the pin and open the knuckle in that way the cars 
came together and one hand was crushed. Plaintiff had no previous 
knowledge of the defect which was due to the negligence of defendant's 
inspector. Held, that the question whether or not plaintiff was charge- 
able with contributory negligence was one for the jury. 

[Ed. Note. — ^For cases in point, see Cent i>Ig. vol. 34^ Master and 
Servant, fi 1125.] 

In Error to the Circuit Court of the United States for the Eastern 
District of Illinois. 

The plaintiff in error was the defendant below in suit of Thomas R. Davis 
to recover for personal injuries, and this writ is prosecuted from a judg- 
ment in favor of the latter. The parties are hereinafter referred to as plain- 
tiff and defendant respectively, in such suit below. Jurisdiction is challenged , 
for want of declaration or proof of diversity of citizenship. All other assign- 
ments of error rest upon the plaintiff's version of facts, refusal of the court 
thereupon to direct a verdict in favor of the defendant and instructions 
which were given ; but each question for review is free from complication. 

The plaintiff was a brakeman, in the service of the defendant railway 
company, and was injured while coupling freight cars, in making up a train 
in the railroad yards at Flora, 111., where the defendant inspected and re- 
paired its cars. The work was under his direction, to signal the enghieer 
for moving the cars, with the cars standing on a **coach track," extending 
north and south. In four partings or "cuts/* before daylight in the morning — 
the train having been made up the previous day, with opportunity for In- 
spection and repair. The plaintiff had taken the car numbers, in readiness 
for coupling, and the engine was at the south end of the south '*cut" which 
embraced five or six cars, with the north one a refrigerator car; .this was 
equipped with automatic couplers, having a lift lever w^hich extended out on 
the east side of the car. An ordinary freight car similarly equipped, was 
next north of It, and they were not coupled, as the plaintiff discovered on at- 
tempting to couple the air hose; so upon his signals the engine pulled up 
the first cut a few feet and then backed tcTmake the coupling. When the 
i-eturn movement commenced, the plaintiff stepped in between the cars 
to open the knuckle of the coupler on the refrigerator car, which was liable 
to be closed by movement of the car and does not open automatically. These 
couplers are provided with a lug pin to hold them in place when coupled, 
and a chain connects the lug pin to the lever, so that movement of the 
lever raises the lug pin ; until raised the knuckle is locked by the pin and will 
not couple. To make the coupling, when the equipment is in order, the lever 
to raise the pin can be operated with one hand from the side of the car, but 
it is necessary to enter between the cars to open the knuckle by hand, if 
closed. For this purpose, the plaintiff took hold of the lever on the re- 
frigerator car with his left hand to raise the pin, and reached with his 
right hand to open the knuckle; but then discovered that the chain was 
broken so that the pin must be raised by hand instead of lever, to release the 
knuckle. In his position, this required instantaneous change of hands, to 
remove the phi with the right and open the knuckle with the left hand; he 
attempted this, but the cars came together before he could accomplish both 
operations and his left hand was crushed. The defect, opportunity for inspec- 
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tlon b7 the car Inspector, and neglect therein chargeable to the defendant, 
are nndispnted facts ; and it is undisputed that the plaintiff was not charge* 
able with duty as inspector, nor with notice of the defect. Upon sub- 
mission of the several issues to a Jury the verdict was for the plalntifT and 
judgment was recovered accordingly. 

Rudolph J. Kramer, for plaintiff in error. 
George M. Morgan, for defendant in error. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). The questions 
raised by the various assignments of error are these: (1) Is the proof 
sufficient to establish jurisdiction, resting on diversity of citizenship? 
(2) Is the plaintiff chargeable under his testimony with contributory 
negligence as a conclusion of law? (3) Whether error appears in 
the instructions to the jury covered by exception. 

1. The jurisdictional allegation in the declaration of citizenship on 
the part of the plaintiff is plainly defective, as it states that he is "a 
resident of the state of Illinois," but does not state his place of citizen- 
ship. In his testimony, however, preserved of record in a bill of ex- 
ceptions, the plaintiff says, in reference to occurrences both before 
and after the commencement of the suit, that he was at "home" in 
Flora, 111.; that 'T live there." This proof is sufficient, under the 
authority of Sun Printing & Publishing Ass'n v. Edwards, 194 U. S. 
377, 383, 24 Sup. Ct. 696, 48 L. Ed. 1027, to cure the defective aver- 
ment. In that case the question of jurisdiction was certified, under 
like incidental statement by the plaintiff that he "lived in Delaware" 
and his family were there, and the sufficiency was upheld, where the 
averment was alike defective. The declaration mentions the defend- 
ant as "a foreign corporation and nonresident of the state of Illinois," 
so that diversity of citizenship appears, and the assignment for want 
of jurisdiction is overruled accordingly. 

2. On behalf of the defendant, instructions were requested direct- 
ing a verdict of not guilty, on the theory that negligence on the part 
of the plaintiff conclusively appeared as contributory cause of the 
injury ; and error is assigned for denial of the several motions to that 
end. We are satisfied that the contention upon which they rest is un- 
tenable, and that the issue of contributory negligence was rightly sub- 
mitted to the jury. True, the facts were undisputed, but the infer- 
ences to be drawn from them — whether the plaintiff exercised ordinary 
care and prudence in attempting to make the coupling under the 
circumstances — were clearly within the province of the jury. Under 
the testimony, the effort of the brakeman to open the knuckle with one 
hand (as needful), while the other hand engaged the lever to raise 
the pin, is surely not conclusive of want of ordinary care, when it ap- 
pears that he was unaware of the broken chain, which prevented ac- 
tion of the lever. In so far as appears, the coupling would have been 
safely made, except for the defect referred to, and the attempt was no 
departure from the ordinary method, where the knuckle was either 
closed or not observed to be open. With the defendant chargeable 
with negligence for sending in the car with the broken chain, after 

149 F.— 13 
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opportunity for inspection and rq)air, and the plaintiff not chargeable 
with notice, but entitled to assume that it was in order, the defend- 
ant is without ground for complaint in the submission. So in respect 
of the contention that the broken chain was not the proximate cause 
of injury, we are of opinion that no error appears in the submission 
or instructions thereupon. 

3. The entire charge to the jury is preserved in the record, and er- 
ror is assigned upon portions of the instructions as not fully stating 
the issues and the rule to be applied under the evidence. Reading the 
instructions as a whole, we are satisfied that each of these objections 
to the instruction is without merit. All the issues were clearly defined 
and correctly submitted, as we believe, in the course of the charge; 
and if the portions referred to omit repetition of all the elements to be 
considered, the context supplies it in clear terms, witliout room for 
misunderstanding upon either issue. 

No reversible error appears in the assig:nments, and the judgment of 
the Circuit Court is affirmed. 



PAGE et al. t. ROGERS. 
^Circuit CJoort of Appeals, Sixth Circuit December 4, 1000.) 

No. 1.570. 

1. APPEAI/—MANDATB— GONSTBUCTION. 

Where the mandate on a former appeal provided that appellants werii 
liable for. a sum sufficient to "pay all debts of eyery class which had or 
might be proved against the bankrupt, and the expenses of the trustee, 
his fee, and costs/' provided the aggregate did not exceed the amount of 
the preference received by appellants' testator, appellants were properly 
charged with a reasonable counsel fee to the trustee*B attorney. 

2. Bankbuptgt — Pbefebential Payments — Expbkses or Administbation— 

Counsel Fees. 

The reasonable fee of counsel employed by a bankrupt's trustee to re- 
cover a voidable or fraudulent preference made by the bankrupt consti- 
tutes a part of the trustee's expenses, and, as such, a part of the costs 
and expenses of administration, entitled to preferential payment. 

3. Saue—Excessive Allowance. 

Executors were held liable to repay to a bankrupt's trustee, of an al- 
leged preference, a sum sufficient to pay all debts of every class proved 
against the bankrupt, and the expenses of the trustee, his fee, and costs. 
A fee of $15,000 was allowed to the thistee's attorney, but the executors^ 
total liability was more than $7,000 less than the aggregate of the debts 
and expenses, including the allowance to counsel. Held, that such allow- 
ance was not excessive, in so far as such executors were concerned. 

Appeal from the District Court of the United States for the Eastern 
District of Tennessee. 

King, Waters & Page and_ Brown & Spurlock, for appellants, 
Williams & 'Lancaster and Pritchard & Sizer, for appellees. 
Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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PER CURIAM. This is a second appeal. The opinion upon the 
first appeal states the case. 140 Fed. 596. In pursuance of our decree 
modifying the decree of the court below, the district judge directed a 
special master to report the amount of claims proved or provable 
against the bankrupt, and the costs anftexpenses of the administration 
of the bankrupt estate, including fees of counsel for the bankrupt's trus- 
tee in this case. The master reported that the total amount of claims 
and costs and expenses, including trustee's counsel fees, was $78,086.- 
78. The total liability of the estate of Thomas Merriam to the bank- 
rupt's trustee he reported at $70,891.54, including interest to January 
15, 1906. Upon this basis there was no surplus over and above the 
liabilities of the bankrupt's estate, and no room for a refusal to direct 
the payment of any sum less than the full liability of Thomas Merriam 
to the trustee. 

But the appellants assign as error the allowance of $15,000 as coun- 
sel fees to the counsel employed by the trustee, first, because they say 
that under the mandate of this court no counsel fees were allowed. 
This is a mistake. We expressly held that the appellants were liable 
for a sum suflScient to "pay all .debts of every class which have been 
or may be proven against the bankrupt and the expenses of the trus- 
tee, his fee, and the costs,'' provided the aggregate did not exceed 
the amount of the preference received by the testator, Thomas Mer- 
riam. The reasonable fee of counsel employed by the trustee to rer 
cover a voidable or fraudulent preference made by the bankrupt con- 
stitutes a part of the trustee's expenses, and as such a part of the costs 
and expenses of administration, entitled to preferential payment. Da- 
vidson V. Friedman, 140 Fed. 853, 72 C. C. A. 553. These counsel fees 
were, therefore, a part of the trustee's expenses, and allowable under 
our mandate. • 

It is next objected that this allowance was excessive. We are not 
altogether prepared to approve of the large compensation allowed 
counsel, in view of the strong admonition in the direction of economy 
found in the bankrupt law. But if we assume that, under the peculiar 
mandate of this court, the district judge was authorized to refer the 
question of the aggregate sum necessary to pay all probable claims, 
costs, and expenses to a special master for a report, and that we would 
be authorized to consider an exception to an allowance for the counsel 
fees for the attorneys employed by the bankrupt's trustee upon the 
ground that it was so grossly excessive as to be an abuse of the sound 
discretion of the court below, we see no sufficient reason under the 
facts of this case for doing so. The total liability of the appellants 
is more than $7,000 less than the aggregate of the debts and expenses, 
including this allowance to counsel. The result is that about one-half 
of this allowance is paid by the creditors, who are not complaining. 
Unless, therefore, we should hold that this allowance was excessive 
to the extent of more than one-half, it would not benefit appellants. 
That we are not willing to do. 
All of the assignments are overruled, and decree affirmed. 
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BOSS ▼. CORNBIX STEAMBOAT CO. 

(Circuit Court of Appeals, Third Circuit November 2, lOOa Rebearlng 
Denied December 31» 1906.) 

%ro. 32. 

Collision— Tuo with Tow and Anchored Dredge— Mutual Faults. 

A tug coming down the Hudson river at night with a long tow held In 
fault for a collision betwe^i her tow and a dredge anchored at the side 
of the channel in a position known to the tug, and the dredge also held 
in fault for remaining at night in a place where by reason of a bend in 
the river it was difficult for vessels with long tows to pass her in safety. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 10, Collision, § 79.1 

Appeal from District Court of the United States for the District 
of New Jersey. 

For opinion below, see 143 Fed. 166. 

Charles D. Thompson, for P. Sanford Ross. 
J. Parker Kirlin, for Cornell Steamboat Co., 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

PER CURIAM. These are cross-appeals from a final decree of the 
District Court for the District of New Jersey in a cause civil and mari- 
time. 

The libelant was th^owner of a dredge, and in his libel he sought to 
recover damages from the resjKDndent for a collision between the 
dredge, which was anchored in the Hudson river, and one or more of 
a string of barges in tow of the respondent's steamboat. The court 
below found both parties at fault, and divided the damages between 
them. In approving this decision, we adopt the reasoning of the 
learned judge upon which it is founded, as set forth in the full and 
satisfactory opinion filed by him and to be found in 143 Fed. 166. 

The decree of the court below is affirmed. 



UNITYPB CO. V. LONG. 

(Circuit Court of Appeals, Sixth Circuit November 22, 1906.) 

No. 3,4G2. 

Appeal and E!bbob— Reheabino— Time fob Fiuwa PErmow. 

The rule of the Circuit Court of Appeals which requires a petition for re- 
hearing to be filed within 30 days after the filing of an opinion is one of 
convenience, and should not be enforced where the point on which a re- 
hearing is asked is a reversal of the authority upon which the decision was 
based after the time for filing of the petition had expired, but before the 
court had lost jurisdiction over the judgment by the expiration of the 
term. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 8, Appeal and Error, 
§ 3232.] 

On Petition for Rehearing. 

For former opinion, see 143 Fed. 315. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 
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LURTON, Circuit Judge. A-J)etition to rehear was filed in this 
case before the close of the last term, and our mandate recalled, atid a 
rehearing ordered for the first week of the present term. We held in 
the opinion filed herein, upon the authority of DoUe v. Cassell, 135 
Fed. 52, 67 C. C. A. 526 (a case decided by this court), that a condi- 
tional sale of personal property, retaining the title until the purchase 
price was paid, was a void agreement as against the creditors of the 
buyer and his trustee in. bankruptcy when not filed as required by sec- 
tion 4155-2, Rev. St. Ohio, 1906. Our opinion was subsequently 
overruled by the Supreme Court, and ovr judgment reversed, and the 
agreement retaining title to secure the price held valid and enforce- 
able against the bankrupt's trustee. 

It follows that the order of affirmance heretofore made will be set 
aside, and the judgment of the bankruptcy court reversed. The peti- 
tion to rehear was filed after the time within which rule 29 (90 Fed. 
lix, 31 C. C. A. cvi) requires it to be filed. But the case is one which 
could be carried to the Supreme Court. That our judgment would be 
there reversed, there can be no doubt. The rule which requires a peti- 
tion to rehear to be filed within 30 days after the filing of an opinion is 
a rule of convenience, and should not be enforced where the point up- 
on which a rehearing is asked is a reversal of the authority upon which 
our decision was made after the time for a petition to rehear, but be- 
fore we had lost jurisdiction over the judgment by the expiration of 
the term. 



B. EPPSTEIN & CO. ▼. WILSON. 
(Circuit Court of Appeals, Fifth Circuit November 29, 190a) 

No. 1,522. 

BAIVKBXTPTCT— lilSlVS— UlTBKCOBDkD CHATTEL MOBTOAGB. 

The failure to record a chattel mortgage under the prdrisions of Rev. 
St Tex. 1895, art S328, which, under the state decisions, does not af- 
fect its yalidit/ as l>etween the parties or as against general creditors, 
does not render it invalid as against the trustee in bankruptcy of the 
mortgagor by virtue of Bankr. Act July 1, 1898, c. 541, | 67a, 80 Stat* 
564 [U. S. Comp. St 1901, p. 8449]. 

Petition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Texas. 

F. M. Etheridge and Rhodes S. Baker, for petitioner^ 
J. W. Stitt, for respondents. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. On the 4th day of May, 1905, one Cleve McNeil, 
being indebted to E. Eppstein & Co. in the sum of $2,822.85, balance 
due on a previous chattel mortgage, and $1,661.47 on an open account 
and $60 for rent, executed and delivered to E. Eppstein & Co. his note 
for $4,544.32 with interest from date at 10 per cent.; and, to secure 
said note he executed on the same day a chattel mortgage, biearing no 
date upon its face, upon certain bar fixtures in a certain saloon in 
Quanah, Hardeman county, Tex, Six days afterwards, Cleve McNeil 
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was, on his own petition, adjudgecHi bankrupt. E. Eppstein & Co. 
proved the execution of the aforesaid note and mortgage, and asked to 
have the same allowed with full recognition of the mortgage lien. To 
the allowance of the claim the trustee made objection as follows: 

''(1) That the aUeged lien attempted to be asserted by claimant is void, 
because when given bankrupt was insolvent. (2) Because the alleged lien 
was given within four months next preceding the filing of bankrupt's peti- 
tion herein. (3) Because neither of the mortgages on which claimant relies 
were registered as required by law, and are therefore void as against creditors 
and against the trustee of this estate. (4) That the trustee reduced the prop- 
erty on which the lien is asserted to his possession immediately on bis qual- 
ification as such trustee of this estate and prior to the filing of the claim 
herein contested as a secured claim. (5) That claimants by withholding said 
alleged mortgages from proper registration and record aided said bankrupt 
in practicing a fraud on his other creditors, by making it appear that his 
assets were unencumbered, thereby Inducing credit from creditors other 
than claimants, which would not have been extended had said mortgages 
been legally registered." 

The finding of the referee was that the claim of indebtedness un- 
der the note was a lawful, just, and valid indebtedness of the bankrupt, 
and lawfully provable therein ; that the chattel mortgage, though other- 
wise valid, was not duly registered as a chattel mortgage in Hardeman 
county prior to the institution of proceedings in bankruptcy, and there- 
fore the claim of lien thereunder should not be allowed. On review 
before the, District Court, the finding of the referee was sustained. In 
due time E, Eppstein & Co., filed this petition for revision. If the only 
question below was as to the validity of the mortgage lien because it 
was not registered in Hardeman county, the decision of the court was 
erroneous. See Meyer Bros. Drug Co. v. Pipkin Drug Co., 136 Fed. 
396, 69 C. C. A. 240 ; York Manufacturing Co. v. Cassel, 201 U. S. 
344, 26 Sup. Ct. 481, 50 L. Ed. 782. Counsel for respondent argue in 
this court that the mortgage lien was and is invalid, because it was 
given for a pre-existing indebtedness when the grantor was insolvent 
and within six days before the bankruptcy. The referee does not find 
that the bankrupt was insolvent at the time the mortgage was executed 
or that there was any fraud in the inception or execution of the mort- 
gage. 

Under the facts as presented, we are constrained to reverse the de- 
cree of the bankruptcy court, and direct the allowance of the lien 
claimed by the petitioner, and it is so ordered. 



HERDIC v. MARYLAND CASUALTY CO. 

(Circuit Court of Appeals, Third Circuit December 3, 1006.) 

No. 22. 

iNSUBAWCE—AOCIDirNT POLICT— CONSTBUOTION. 

An accident policy recited that It insured against bodily Injuries sus- 
tained through external, violent, and accidental means, and In a subse- 
quent clause provided that it did not cover death from' disability result- 
ing from mineral, animal, vegetable, gaseous, or any other kind of poison, 
but, subject to its conditions, covered death or disability resulting from 
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Mptlcsmla, etc. Eeld^ that the policy did not cover death from aepticeinla 
ensuing from a snrglcal operation for appendicitis. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 28^ Insurance* 1 1175.] 

Buffington, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Middle 
District ot Pennsylvania. 
For opinion below, see 146 Fed. 396, 
Seth T. McCormick, for plaintiff in error. 
C. E. Sprout and John E. Cupp, for defendant in error. 
Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. The Circuit Court sustained the demur- 
rer of the defendant in that court (and here) to the statement of claim 
of the plaintiff below, wherein she alleged that the defendant, on the 
application of Carl Herdic (her husband), had issued a policy of in- 
surance,, made part of her statement, by which, as she averred, the de- 
fendant "did insure Carl Herdic in the sum of $5,000 against death 
resulting from septicaemia" ; and the question was, and is, whether the 
policy sued on did insure against death resulting from septicaemia not 
caused by "accidental means," but ensuing upon a surgical operation 
for appendicitis. 

The policy is an accident policy, and Carl Herdic could not have 
conceived it to be anything else. The company he applied to was a 
"casualty company." His application was for an "accident policy,*' 
and the policy itself was so designated, both on its face and by indorse- 
ment. Presumably such a policy would be intended, and understood, 
to insure against bodily injuries through accidental means, not against 
death from disease ; and accordingly we find at the outset of this one, 
and in what may be called its cardinal clause, the statement that the 
company issuing it did thereby insure against "bodily injuries * * * 
sustained * * * through external, violent and accidental means." 
This language, of course, is not inclusive of death from septicaemia, 
when not resulting from accident; and in our opinion the subsequent 
clause upon which the plaintiff in error relies should be construed in 
harmony with it, and with the general character of the entire instru- 
ment as a policy of accident, and not of life, insurance. That subse- 
quent clause is: 

"(4) This policy does not cover death nor disability resulting from mineral, 
animal, vegetable, gaseous, or any other kind of poisoning, except as herein- 
after stated ; but, subje^^ to its conditions, covers death or disability resulting 
from septicjcmla, freezing, sun stroke, drowning, hydrophobia, choking in swal- 
lowing, and death only, as the result of an anesthetic, whUe actually under- 
going a surgical operation at the hands of a duly qualified regular physician." 

This clause is not to be so interpreted (in the event of death from 
septicccmia) as to render inoperative the previously expressed and 
broadly characterizing limitation of the entire insurance to bodily in- 
juries sustained "through external, violent and accidental means." It 
was not designed to transform the policy from an accident one into one 
of restricted life insurance ; and we do not believe that Mr. Herdic was, 
or could have been, misled into supposing that it had that effect 
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This, however, has been so satisfactorily shown by the learned judge of 
the court below as to render any more extended discussion of the sub- 
ject by us unnecessary. See Hefdic v. Maryland Casualty Coinpany 
(C. C.) 146 Fed. 396. 
The judgment is affirmed. 

BUFFINGTON, Circuit Judge, dissents. 



AMSRIOAN OAN CO. T. WILLIAMS. 

(Clrcalt Oourt of Appeals, Second Circuit ^oyember 24 190(1) 

No. 176. 

Injunction— Rboxivxb of Nationai. Bank— DiBBonoN to Bbtain Funds 
Finding Suit. 

It is a proper exercise of discretion on the part of a' Circait Court to 
enjoin a receiver of a national bank from transmitting a fund in his hands 
to the treasurer of the United States pendiug the determinati<xi by the 
court of a preferential claim thereto. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 27, Injunction, {{ 
86-90.) 

Townsend, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Western 
District of New York. 

F. F. Oldham and F. W. Stevens, for appellant. 
J. M. Mitchell, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The majority of the court are satisfied that it 
was a proper exercise of discretion on the part of the Circuit Court 
to retain the fund within the jurisdiction until it shall have been deter- 
mined, at final hearing, to whom it belongs. 

TOWNSEND, Circuit Judge. I dissent from the opinion of the 
majority of the court. The order in question enjoins the receiver 
"from disposing in any manner of any funds in his hands as receiver 
of the Fredonia National Bank by transmission to the Treasurer of the 
United States or otherwise, so as to reduce" the amount claimed by 
the plaintiff as a preference in the pending suit. 

The federal statute makes it the duty of the defendant to take pos- 
session of the assets of the insolvent institution, and to pay over all 
moneys resulting therefrom to the Treasurer of the United States, sub- 
ject to the order of the Comptroller. There is no evidence that the de- 
fendant is doing or threatens to do any act in violation of the plaintiff's 
right It would seem from the language of section 5236 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3508] that the comptroller, and 
not the defendant, would be the proper person to pay the plaintiff's 
claim if it were finally sustained. In the absence of evidence that 
tinless the injunction issue there will be an invasion of the plaintiff's 
rights, tiiere is no sufficient justification therefor. The right to a pre- 
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Imiinary injunction is not granted ex debito justitiae, but the applica- 
tioh is addressed to the sound discretion of the court. The discretion is 
not an arbitrary one, but is to be exercised subject to the established 
principles of law. High on Injunctions, §§ 11, 13. 

It is to be assumed that the receiver, the Treasurer and the Comp- 
troller will execute their duties according to law. I am of the opinion, 
therefore, that no adequate ground has l^en shown to justify the inter- 
ference by injunction with the executive officers of the Government in 
the discharge of their duties in accordance with the statute* r 



WILDMAN MFG. CO. ▼. ADAMS TOP CUTTING MACH. CO. 

(Circuit Court of Appeals, Third Circuit November 20, 1900.) 

No. la 

Contraots—Bbjbaoh— Implied Condition. 

A contract by wblcli one party was constituted the sole manufacturer 
and the sole sales agent for a machine under a patent owned by the 
other, and required to manufacture and have ready for delivery at 
least 50 machines each year, provided there was sale for such number, 
placed upon such agent by implication the duty of exercising reasonable 
diligence in endeavoring to market the machines, and rendered it liable 
for a breach of the contract if by reason of its failure to do so the required 
50 machines were not manufactured and sold each year. 

In Error to the Circuit Court of the. United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 145 Fed. 576. 

Dimner Beeber, for plaintiff in error. 
Ellis Ames Ballard, for defendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. This is a writ of error to the 
Circuit Court for the Eastern District of Pennsylvania. In that court 
the Adams Top Cutting Machine Company brought suit against the 
Wildman Manufacturing Company to recover, first, the value of cer- 
tain jigs, patterns, and designs, and, secondly, damages for breach 
by the Wildman Company of its duty as selling agent of certain knit- 
ting machines for the Adams Company. The Adams Company, being 
the patentee of a certain machine for "cutting the tops of knit hosiery, 
entered into a contract with the Wildman Company on June 14, 1891, 
whereby the Wildman Company agreed to manufacture and sell such 
machines for five years. In consideration of $3,600 paid by the Adams 
Company, the Wildman Company agreed to make for it all the jigs, 
patterns, and designs required to build this machine. The money was 
paid and the articles manufactured. In that respect the contract pro- 
vided : 

"It Is further agreed that said Jigs, patterns, designs, etc., shall be the proi^- 
erty of the party of the second part, but shall oever be delivered to the party 
of the second part, and shall always be and remain in the possession of the 
said party of the first part, excepting, first. In the event of the voluntary 
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abandonment of this contract by the party of the first part within three 
years from the date hereof, and, second, in the event that the party of the 
first part shall fail to manufacture and furnish, provided there be sale for 
the same, fifty (50) machines each year for the first two years, unless pre- 
vented by circumstances over which it has no control. In either of the above 
circumstances the said Jigs, patterns, designs, etc., shall be delivered over to 
the party of the second part." 

The Adams Company averred the Wildman Company, although 
there was sale for the same, failed to manufacture and furnish such 
50 machirifes yearly for each of said years, and by reason thereof it 
was entitled to demand, and had demanded, possession of said jigs, 
etc., or payment of $3,500 therefor, but the defendant refuses delivery 
or payment. This constitutes the first claim for damages. 

As pertinent to the second claim, viz., to recover damages for breach 
of duty as selling agent, the contract provides : 

"The party of the first part agrees to manufacture the Adams Top Cutting 
Machines for the .party of the second part and become their sole manufac- 
turers and sole selling agents for a period of five years, with the privileges 
of the party of the first part to renew this contract and extend the same for 
a further period of five years. ♦ ♦ • The party of the first part agrees 
to sell as agents of the party of the second part said machines, when so 
manufactured, at the price of seven hundred and fifty dollars ($750) f. o. b. 
cars at Norristown Pennsylvania, or for a price to be fixed by the party of 
the second part. All billheads shall contain the name of the party of the 
first part as sole manufacturers and sole agents for the party of the 
second part. ♦ ♦ ♦ All selling expenses which the party of the first part 
may have to be borne by the party of the first part ♦ ♦ ♦ The party of 
the first part agrees to furnish and haVe made for sale, unless prevented by 
circumstances over which said party has no control, at least fifty (50) ma- 
chines each year, provided there be sale for said number of machines. Should 
the party of the first part fail to manufacture and deliver one himdred ma- 
chines sold or leased, unless prevented by circumstances over which said 
party fiad no control, in the first two years, then the party of the second part 
shall have the privilege to cancel the agreement, or take steps to place agents 
for the purpose of trying to Increase the manufacture and sale of the ma- 
chines, at their option. The party of the first part agrees to use the customary 
prudence and discretion in making sales, but shall not guaranty any sales, 
and should any losses be Incurred the party of the second part agrees to pay 
to the party of the first part the price of manufacture, as above provided 
for. The party of the second part shall have the right to reject all orders 
of intended purchasers whose financial responsibility may be doubtful in 
the opinion of the party of the first part. The party of the first part agrees 
to make monthly reports and returns for all sales made, and liquidate monthly 
on the basis of such returns, and in so liquidating the party of the second 
part agrees to allow the party of the first part to deduct the price of manufac- 
ture and commissions, as aforesaid, on payments made on consummated sales." 

The contention of the Adams Company was that defendant failed 
to discharge its duty as manufacturer and as selling agent, in that it 
did not, with due diligence and promptness, either manufacture the 
machines needed for sales, or sell the machines it could have sold. 

It will be seen that the underlying question affecting the right of 
the plaintiff to recover on both these claims was the defendant's ob- 
ligation as selling agent. In that respect the court said : 

**Without any special provision in the contract to that elTect, it is implied 
that the Wildman Company, having accepted the position of selling agent 
and especially as being the sole selling agent, so that nobody «lse could put this 
machine on the market but itself, and to exercise reasonable diligence and 
care in endeavoring to market this machine." 
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In view of the foregoing provisions, we agree with the court below 
that the contract constituted the Wildman Company' the selling agent 
of the Adams Company, and the obligation to reasonably perform all 
the duties incident to such a relation rested upon it. We are also of 
opinion the defendant had no cause to complain of the court's instruc- 
tions as to its liability for damages for failure to perform its duty as 
such agent. Not only did the judge carefully call the jury's attention 
to the necessary delay in perfecting and manufacturing the device, 
to the difficulties incident to the introduction of a new and untried 
article (elements that were in defendant's favor), but he referred to 
the fact that, while 50 machines was the maximum which defendant 
could be required to make, it was not bound to manufacture any for 
which there was no sale. The language of the charge was : 

"Their contract was that they would provide, manufacture, and have ready 
for delivery fifty machines a year for the first two years, provided there was 
a sale for the same, and that Is an exceedingly important matter for the 
jury to consider. Taking all these matters Into consideration, was there a 
sale for as many machines as that? Can it be said reasonably and fairly, 
and in view of all the evidence, that there was a marlcet for as many ma- 
chines as that? If there was, then the duty of the defendant was to supply 
that market. If there was no such market their contract is not broken by 
their failure to furnish those machines. They were only bound to furnish 
I the market up to that maximum. They were only bound to furnish up to 

I a certain number of machines in case there was a sale for them. If there was 

only siile for twenty-five machines, they were only bound to furnish twenty- 
five. They were not comi)elled to pile up a lot of machines on their hands 
for which there was no sale, and which would only have to be stored in 
their plant That was the reason, no doubt; that this provision was put In, 
that unless there was a sale for this machine, they were not compelled to 
market them." 

So, also, in regard to the other branch of the case, viz., the right of 
the plaintiff to recover the value of its jigs, etc., which were in the 
defendant's possession. In that regard the court instructed the jury 
the plaintiff was not entitled to recover possession of them, or their 
value if possession was denied, unless there was sale for 50 machines, 
and the defendant failed to make them. In that respect the court said : 

"It is said that the Wildman Company has failed to manufacture those 

fifty machines each year for the first two years, and about this there is no 
\ dispute. However, it is also said that there was a sale for these machines, 

and that therefore this second contingency has come to pass. You will have 
! to determine how that is, in the light of the instructions that I shall give 

I you hereafter upon this clause, and if you find that there was a sale for those 

machines, that fifty of them could have been sold for the first two years, and 
' that the Wildman Company failed to manufacture them and furnish them as 

their contract called for, then this second contingency may have to come 
I into operation, and the plaintiff may be entitled to recover the fair value of 

I ' those jigs, patterns, designs, and so forth. That is the first branch of the 

plaintiff's claim." 

We are of opinion that the construction thus placed upon this con- 
tract by the court was correct, and presumably the jury acted upon it 
in reaching thelf verdict. 

I The assignments of error not being sustained, the judgment of the 

! court below is affirmed. 

I 
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WARD et al. ▼. WARD et al. (two cases). 

(Circuit Court of Appeals, Second Circuit August 11, 1000.) 

Nos. 61. G2. 

Bquitt— Rbheabing— Newlt Disgovebed Evioekcb. 

A party will not be given leave to file a bill of review and for a rehear- 
ing on the ground of newly discovered evidence, where such evidence is 
hearsay or otherwise inadmissibla 

[Ed. Note.-*For cases in point, see Cent Dig. vol. 19, Equity, {$ 1091- 
1091.] 

On Motion for Stay and for Rehearing. 
For former opinion, see 145 Fed. 1023. 

Henry M. Ward and Austin G. Fox, for appellants. 

Before WALLACE and TOWNSEND, Circuit Judges, and HOLT, 
District Judge. 

PER CURIAM. The motion of the appellant to stay the entry of 
the decree affirming the decree of the Circuit Court and withhold the 
issuance of a mandate pending an application by the complainant to 
the Circuit Court for leave to file a bill of review and for a rehearing 
upon the ground of newly discovered evidence should be denied, if 
for no other reason because the alleged newly discovered evidence is 
merely hearsay testimony, and would be inadmissible if objected to, 
and entitled to no weight if received without objection. The declara- 
tion of the deceased witness was not made in the course of the proceed- 
ing to which his agency extended, but was made many years after 
his relation to the proceeding had terminated. 

Motion denied. 



FIRST NAT. BANK OF BEAUMONT v. BASON. 

(Circuit Court of Appeals, Fiftli Circuit NoTember 29, 1906.) 

No. 1,597. 

Bawkbuptct— Provable Claims— Amount op Debt. 

A creditor liolding tbe uote of a banlcrupt, and, as collateral security 
therefor, another note on which the banlsrupt is also liable, is not entitled 
to prove his claim against the estate In bankruptcy for both, but only for 
the amount of the actual Indebtedness to him. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 6, Bankruptcy, § 513.] 

Appeal from the District Court of tlie United States for tlie Eastern 
District of Texas. 

Cone Jolinson and Jas. M. Edwards, for appellant. 
Ben B. Cain and W. Frank Knox, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The appellant has two obligations of the banlc- 
rupt, one is on a note of $15,000, of which the bankrupt was maker, 
the other is on an indorsement on a forged note for $15,000, given as 
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collateral to secure the first-mentioned note. The appellant seeks to 
prove both obligations against the bankrupt's estate. There was only 
one consideration, really only one debt, and the appellant is entitled 
to only one satisfaction. The payment of either obligation would ex- 
tinguish the other. The District Court held that the appellant could 
not prove both and thus establish a double liability against the bank- 
rupt's estate. 
The decree appealed from is affirmed. 



BELL T. MacKINNON et aL 
(Circuit Court ot Appeals, Second Circuit November 7, lOOd.) 

No. 138. 

1. Patewts— Suit fob Inpringiment— Defewot op Anticipation. 

The defense of anticipation will not be considered in a suit for infringe- 
ment of a patent where it is supported by the Introdnction of a number 
of prior patents for complicated macHinety without any explanatory tes- 
timony. 

2. Same— Infbinoekeni^Kniited Fabric. 

The Bell patent. No. 599,438, for a knitted fabric, if conceded patenta- 
ble novelty, is of very narrow scope, and is not infringed by a fabric 
which has neither the groups of short and long loops of plush thread of 
the specification, nor the short and long loop^ of the claim. 

Appeal from the Circuit Court of the United States for the Northern 
District of New York. 

Appeal from decree, sustaining the validity of the second claim of 
complainant's patent, No. 699,438, granted February 22, 1898, to 
Winslow M. Bell, for improvement in knitted fabrics, and finding in- 
fringement and granting an injunction. 

Milton E. Robinson, for appellants, 
J. E. H. Hyde, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

TOWNSEND, Circuit Judge. The specifications and drawings *of 
the patent in suit are indefinite and incomplete, anticipation is claimed, 
but the defense is only suggested by injecting a large number of prior 
patents into the record without any explanatory testimony, and, ap- 
parently for this reason, the court below has filed no opinion, except 
a statement that the claim in suit is valid and infringed. If an ex- 
amination of the prior art were necessary to the decision of the case, 
we should not sustain the defense of anticipation upon such mere pro- 
duction of patents for complicated combinations of machinery. It is 
evident, however, from the file wrapper, the language of the specifica- 
tions, hereafter quoted, and the testimony, that the patent is a narrow 
one. It coAcems knitted fabrics having diversified patterns. The 31 
claims in the original application were divided between claims for 
methods for forming knitted fabric and for the fabric itself. After 
repeated rejections and amendments, the claim in suit was inserted and 
^wed for a spteial construction of fabric. 
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The patent is printed with ttvo claims. The court below held the 
first of these claims void. This claim was, in fact, erased by the ap- 
plicant before the issue of the patent, so that the patent contains but 
one claim — the claim in suit 

Said claim is as follows: 

"A fabric consisting of body-threads, and -two or more plush-threiads, said 
plush-threads engaging with the body-threads in alternately short and long 
loops, the long loops of one plush-thread lying over the short loops of th? 
other plush-thread and vice versa, and all of said long loops lying higher than 
the short loops above the body portion of the fabric, substantially as de- 
scribed." 

The specification states, inter alia, as follows : 

**My Invention relates to improvements in knitted fabrics. In which certain 
cords or threads, hereinafter designated *plush-threads,' are so knitted into 
the body of the fabric as to form definite contrasts, figures, or designs, either 
In color, shape, relief, material, or all four, and allow of being suitably nap- 
ped thereafter, if desired, without injury to the body fabric. * • • Some 
patterns, such as straight and diagonal stripes, can be produced by a slight 
alteration in the arrangement of parts of the present plush-machines.. 1 at- 
tain these objects in the following manner : * * ♦ My improved fabric dif- 
fers from those previously used in having a plush-thread surface, which con- 
sists of alternating groups or series of loops of said plush-threads, some of 
which loops are shorter than the others, such groups being arranged so a^ to 
be intermittently and recurrently visible and invisible, the relation of such 
groups to each other and the number of loops In each group being varied at 
pleasure, whereby various patterns or designs may be formed upon the sur- 
face, as deslr^. My new method of . making such, a fabric consists- in inter- 
lacing plush-threads through loops of the binding-threads of said fabric and 
in so arranging the plush-threads that they will appear above the surface of 
the fabric in groups or 'series of loops, each group alternating with another 
group of a different height or length ; for instance, one group, Z, composed of 
long high loops and a neighboring group, Y, composed of short low loops, and 
the groups being separated from each other by short loops of plush- threads 
tightly interlaced with the body fabric. 

"Referring to Fig. 1, A represents the binding- thread composing the' founda- 
tion texture or body of the fabric, such as knit shirting or hosiery, for ex- 
ample, and which may be of any suitable material. Into this the plush-thread, 
B, which niay be of any suitable material and color, is interlaced or knit, as 
at e. In such a manner as to form a long loop raised considerably above the 
general surface of the fabric. These loops may be knit In series or groups of 
two or more, as may be desired. At E this plush-thread is interlaced or knit 
in such a manner as to form a short loop, B', raised only slightly above the 
body as compared with the long loop. These short loops may be also knit in 
series or groups. In this figure there is a group of three long high loops and 
one of four short loops of medium height and short loops, E". tightly inter- 
laced with the body fabric, and between each of the long or short loops. It 
will be seen that this method of knitting will permit of infinite varieties of 
design as regards the outline of the figure thus formed in relief by the differ- 
ence in height of the respective loops or series of loops. At the same time. If 
desired, a second plush-thread, C, which may be of different color or material, 
or both, may in the same way be interlaced or knit into the body. A, and 
loops, BB', so as to form a similar series or group of short loops, C, under the 
long loops formed by the plush-thread, B, and in a similar manner several 
such threads may be knit so as to produce several series or groups of differ- 
ent colors and materials/* 

The patentee proposed to produce his fabrics "by a slight alteration 
in the arrangement of parts of the present plush-machines." The lan- 
guage of the specifications indicates that he thought that the novel fea- 
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ture of his invention consisted in the formation of an improved fabric 
with a novel pattern surface by means- of groups of floated loops sep- 
arated from each other by short loops, not floated, but "tightly inter- 
laced with the body of the fabric ;" and the patentee evidently intend- 
ed that this fabric should comprise groups of long loops followed bv 
groups of shorter loops extending transversely across the fabric, end 
to end; that is, in the lines formed by the loops themselves. This is 
made clearer by the patent drawings, which show a group of long, 
high floated loops thus alternating with a group of short, lower floated 
loops and separated by tying-in loops. The alternative construction, 
whereby an additional thread of different color might be introduced, 
need not be here considered. The claim in suit, however, does not an- 
swer to the group invention as described in the specifications. It is 
confined to "short and long loops ; the long loops of one plush-thread 
lying over the short loops of the other plush-thread," etc. In view 
of the patentee's admission that his fabric differed from those of the 
prior art in a "surface which consists of alternating groups," etc., and 
of the references cited by the Patent Office, as shown by the file wrap- 
per, and of the holding of the examiner that fabrics having alternating 
long and short loops were common in the art, it is doubtful whether 
any novelty could be claimed for the patented construction, except 
when combined in groups. But even if the claim as allowed be sus- 
tained for the precise construction shown, and even if, in violation of 
the language of the specification and of the constructions sho^^^l in 
the drawings, it be extended to embrace a fabric wherein there are no 
groups, and if, as claimed by complainant, the single long loop in one 
row of the fabric is to be understood as lying over or above the short 
loop in another row, we are unable to see how infringement by de- 
fendants could be predicated thereon. 

In complainant's patent, the loops of plush-threads where shown in 
the drawings as floated over eight chains of body stitches before en- 
gaging the body-threads, are called "long loops;" where thus floated 
over four chains of stitches they are called "short loops;" while the 
tying-in loops are shown as not floated at all, and are described as 
"tightly interlaced with the body fabric." The patentee, in his tes- 
timony, defines these tying-in loops as "the small stitch * * * 
being the part of the plush-thread which is attached to the body- 
thread." 

Complainant's witness, Wood, testifies as follows: 

"X-Q. 79. In complainant's patent, as you look at it, the novelty Is the ar- 
rangement of the long and short floated plush thread loops, and the short 
floated plush thread loops are Just as material and important In the construc- 
tion as the long loops, are they not? A. They are. * * * 

"X-Q. 117. The tying-ln loops, E, of Fig. 5 of the drawings of the patent 
show loops that lie down the fabric instead of up the fabric, do they not? 
A. We don't call that a loop. The yam has to go around the needle to be tied 
in, and that Is the place where It goes around the needle. 

"X-Q. 118. The patent says *short loops, E.' Where do these appear in the 
drawings of the patent? A. This D in Tig. 5 that you speak of, lu the pat- 
ent It Is called a loop, but It has no bearing on the face; It simply shows 
where it goes around the needle and is tied in the body thread. It would show 
more on the back of the body thread than It would on the face. 

"X-Q. 119. Then, as you understand it, 'short loops E' tightly Interlace with 
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the body fabric and between each of the long or short loops in the specification 
refers to loops, *E/ there being no 'E* to be found on the drawings. Is that 
right? A. That Is the way I understand it • • ♦ 

*'X-Q. 168. If the long loops lop over and lie on top of the short loops, as 
you have stated, the short loops serve to act as a padding to give greater ele« 
vation to the long loops, do they not? A. Yes. 

"X-Q. 169. The loops that are tightly interlaced with the body fabric do 
not serve that end to much purpose, do they? A- They do not" 

Defendants* fabric is composed solely of loops which correspond to 
complainant's short loops and tying-in loops. Or, if the short loops 
be considered as the equivalent of complainant's long elevated loops, 
then there are no short loops whatever, in the sense of the patent, be- 
cause none of the remaining loops are "raised above the body fabric" 
or floated on any chains of stitches. They are merely "tightly inter- 
laced with the body of the fabric." 

In order to support his contention complainant is forced to dif- 
ferentiate two such tying-in loops lying side by side and identical in 
size, construction, and location, and to call one a short loop and the 
other a tying-in loop, and to further designate what corresponds to 
complainant's short loop as a long loop. Inasmuch, therefore, as de- 
fendants have neither the groups of short and long loops of the speci- 
fications, or the short and long loops of the claim in suit, it must be , 
held that there is no infringement. 

The decree is reversed, with costs, and the cause is remanded to the 
court below, with instructions to dismiss the bill. 



SMYTH MFG. CO. v. SHERIDAN et al. 

(Circuit' Court of Appeals, Second Circuit November 7, 1906. On Rehear- 
ing, November 21, 1906.) 

No. 145. 

1. Patents— Invention— Adjustability of Pabts. 

Merely making the parts of a machine adjustable with respect to 
each other does not (Constitute invention, but is within the ordinary in- 
genuity of a skilled mechanic. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 38, Patents, t 17.] 

2. Sami>—Noveltt— Book- Sewing Machine. 

The Reynolds & Jacobs patent, No. 435,613, for a book-sewing machine 
for sewing the signatures of books together, claims 3 and 15, which are 
broad claims, covering a combination of detail parts not specifically de- 
scribed, except that they are adjustable, and the sewing devices generally 
arranged In groups, if given the broad construction imported by their 
terms, are void for lack of patentable* novelty, in view of the prior t; 
the only novel feature being such adjustabili^. 

3. Same— Suit fob Infbingement— Appeal. 

Patents set up in the answer in a suit for infringement as a part 
of the prior art, printed and indexed in the record on appeal, and refer- 
red to in the briefs, and in relation to which witnesses were examined, 
all without objection, will not be excluded from consideration by the 
Appellate Court because they were not formally marked as exhibits 
by the examiner. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
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This cause comet here npon appeal from a decree of the Circait Court, 
Bonthem District of New York, holding defendants guilty of infringement of 
dalma 8 and 16 of United States letters patent Mo. 485,618, dated Septem- 
ber 2» 1880, to Reynolds and Jacobs for book-sewing machines, and order- 
ing injunction and accounting. The decision of the Circuit Court is found 
In 144 Fed. 423, and the following excerpt therefrom ezhaustlTely and clear- 
^ describes the machine of the patent "This patent relates to a book- 
sewing machine by which the separate signatures of which the book is fonned 
are stitched together prior to binding. In the machine in question each 
signature Is placed astride a swinging sheet-holdw or bar, the upper edge 
of which aiten the fold of the signature. The sheet-holder is swung for- 
ward and down into such a position as will enable the operator to place a 
signature upon It The holder Is then swung up, bringing the signature Into 
proper position to be operated upon by the sewing devices. These sewing 
deylces are arranged in groups, and the instrumentalities of each group co- 
operate to form a line of stitches. These lines of stitches are independent 
of each other. When each group of these sewing derlces has formed a stitch 
in a signature, and secured it to the preceding signature, the sewn signature 
Is trashed back, and another brought into position. The sewing is done by 
a series of semicircular needles, which pass through perforations in the back 
of the signatures, which are made by perforators mounted on the sheet- 
bolder bar. The perforators move in guldeways in blocks on the bar, and 
are lifted and retracted when necessary for the performance of the work 
by suitable mechanism. Loopers are carried by a bar, and employed to 
take the loops of thread ftom the needles. These loopers at each operation 
cast oft the loops previously taken from the needles, and take other loops 
In a manner unnecessary to describe, but which is well known in the art 
for making the chain stitch. The shafts of the circular needles are mounted 
in needle blodcs adjustable along a stationary bar, the face of which is 
provided with a row of cavities engaged by screws. Each needle block is 
provided with a screw, and each block may thereby be adjusted and held in 
any desired position. The blocks in Which the perforators are guided, as 
well as the p^fbrators, *are adjustable along the sheet-holder bar, and may be 
moved Into positions which correspond with the positions given the needles, 
and these blocks are held In position by screws. The loopers are adjustable 
on a transverse bar, and the blocks guide not only the perforators but the 
curved needlea The blocks guide other needles not used in the formation of 
the Independent line of chain stitches, which secure the signatures to each 
other. These last-mentioned needles are used to introduce tapes across the 
backs of the books, to give them strength, and assist In securing them to the 
covers. These needles are many times omitted. The thread is supplied by 
spools. One spool [for each Independent line of stitches] supplies the thread 
of which the chain stitches are formed, and another spool supplies the thread 
by which the tapes are secured to the backs of the books. The tapes are sup- 
plied from tape reels. The spools are mounted on a spool-holder adjustable 
transversely of the machine, and this spool-hol^ler is provided with a screw 
or stud, which passes through a slot in a bar upon which the spool-holder rests. 
The spool-holder is locked into position by means of a nut Thct reels support- 
ing the tapes are mounted on bars in such a manner that they can slide trans- 
versely of the machine. When the position of the sewing devices, which con- 
sist of the needles, the perforator guiding blocks, the loopers, and the per- 
forators, is shifted, the thread-supplying devices may also be shifted to corre- 
qmnd therewith. This is true of the tape-supplying devices when used.** 

Paul Synnestevedt and £. R. Newell, for appellants. 
J. Q. lUcc, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The machine 
of the patent is a complicated one, comprising many parts, and exhibit- 
ing various combinations. The patentee sought to cover whatever fea- 
149 F.— 14 
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tures they conceived to be novel by 16 separate claims, some of which 
deal with quite minute details of operative parts. Two claims only 
(3 and 15) are relied upon, and we are therefore concerned only with 
the particular combinations which they refer to. Whether invention 
may or may not lie in the combinations set forth in other claims need 
not be discussed; it is not charged that any of those other claims are 
infringed. The specification is especially illuminative as to the main 
feature of the patent, and as to what the patentee understood to be its 
distinctive novelty : 

''Machines have heretofore been made for sewing books in which the folded 
sheet or signature is laid upon an arm or bar and presented to the sewing 
mechanism ; but such sheets vary in size according to the size of the book to 
be produced, and, in addition to this, different characters of books of the 
same size require different kinds of sewing, and difficulty has heretofore been 
experienced in introducing the sewing at tiie desired point in the back of the 
book. One of the principal features of the present invention relates to group- 
ing the sewing devices and mounting the same upon adjustable supports, so 
that they can be placed at any desired point along the back of the signature, 
and the groups of sewing devices can be associated at any distances apart, so 
,that the sewing may be more or less closely together, according to the char- 
acter of book that is being sewed, and these sewing devices can be placed at 
the proper distance from the top and bottom of the signature. In carrying out 
our invention we group together a semicircular needle and the devices for 
supporting and moving the same, a loop-tightening mechanism, and prcsser- 
plate, which oome above the signature and sheet-holding mechanism, and we 
group together the perforator and the hook-pointed needles that act within 
the fold of the signature, the perforators forming the holes through which the 
circular needle passes, and the hook-pointed needles drawing down the loopa 
of thread through which the circular needle passes, and these groups of in- 
strumentalities are so supported that they can be mored or adjusted to any 
desired points, and the one is easily brought into the proper position to the 
other, and the actuating devices for the respective groups of instrumentalities 
do not have to be changed. Hence the machine can be adjusted by the party 
using the same so as to bring the sewing to whatever place or places may be 
desired upon the folded signature, and we group together the spools and tension 
devices, so that they can be brought into proper position in relation to the 
groups of sewing devices as required from time to time." 

The specification then proceeds elaborately to set forth, in 13 col- 
umns, all the details of the "present invention." 

From the above excerpt it is manifest that the principal feature, or 
one of the principal features, is the making of the parts which do the 
sewing adjustable, so that upon a single machine books of varying 
length may be sewed. It is this feature which is characteristic of the 
two claims declared upon, which read as follows : 

"(3) Tbe combination, in a book-sewing machine, of the sheet-holder bar and 
two or more groups of sewing devices adjustable transversely of the machine, 
one part of each group of sewing devices being upon the sheet-holder bar and 
adjustable thereon, and the other portion of the group being above the sheet- 
holder bar, which holds the signature that is being sewed, and also adjusta- 
ble upon a stationary transverse bar on the machine, substantially as set 
forth." 

"(15) The combination, In a sewing machine, of sewing mechanism adjusta- 
ble transversely of the machine, a spool-holder adjustable transversely of 
the machine, and a reel frame and reel for a tape or cord, also adjustable 
transversely of the machine, whereby the instrumentalities for perfecting the 
book-sewing can be thrown in the proper positions in relation to the signa- 
tures to be sewed, substantially as set forth." 



Digitized by VjOOQIC 



SMYTH MFG. CO. V. SH^BIDAN. 211 

Referring to claim 3, the coinplainstnt's expert says : 

"The elements of this claim are expressed In terms which do not, and evi- 
dently were not intended to, confine the claim to the particular construction 
shown and described. It Is evident, for .instance, that the terms of the claim 
do not refer to the particular form of sewing devices illustrated in the patent, 
nor do they refer to the particular agroupment of the sewing devices shown in 
the drawings and specifically described in the specification.'' 

This conclusion of the expert is manifestly correct, and the fifteenth 
claim is as broad, if not broader, undertaking to cover any "sewing 
mechanism," any "spool-holder," and any "reel frame and reel," which 
are adjustable, so that they can be thrown into the proper positions in 
relation to the signatures to be sewed. 

The specific construction of the group elements in defendants' 
machine concededly differs from that of the patent, and the charge of 
infringement cannot be sustained unless these two claims, broadly 
phrased as they are, can be held valid. The specifications, tlie lan- 
guage of the claims, the concurring testimony of the experts, the 
laudations of counsel's brief, all unite in showing that the distinguish- 
ing feature of the patented machine is its adjustability. By it, as 
counsel asserts: 

**A practical way was devised of constructing a book-sewing machine so that 
the position of the lines of stitches could be varied according to the character 
of the books to be sewn, thus enabling the placing of the independent lines of 
stitches across the backs of the books where they would be most effective and 
exercise the greatest holding power." 

Apparently the prior art showed some adjustable needles (Hall's 
patent, 105,329), but only in a machine which did not make inde- 
pendent rows of stitches. But the citation of the Hall patent is un- 
important. Mere adjustability of parts does not constitute invention. 
Peters v. Hanson, 129 U. S. 541, 9 Sup. Ct. 393, 32 L. Ed. 742 ; Doig 
V. Morgan, 122 Fed. 4G0, 69 C. C. A. 616 ; Sipp Electric & Machine 
Co. V. Atwood-Morrison Co. (C. C. A.) 142 Fed. 149. If we had 
the particular combination of complainant's groups of sewing de- 
vices, spool-holders, and reels with "one part of each group of sewing 
devices," as its expert says, "arranged on a particular part of the 
machine, to wit, the sheet-holder bar, * * * and another part of 
the group upon another part of the machine, to wit, the stationary 
transverse bar," but all rigidly affixed to their respective mountings, 
it would require no more than the ordinary ingenuity of the skilled 
mechanic to cut slots and arrange washers, set screws, etc., so as to 
give to each part of each group capacity for lateral adjustment. 

In order to escape this result, two other features are referred to as 
giving validity to the combination of the third and fifteenth claims. 
It is pointed out that the separate groups of sewing devices are so ar- 
ranged as to enable each group to form an independent line of stitches 
across the back. We concur with the finding of the Circuit Court that : 

"Books sewn in this manner are very strong — ^much stronger than when 
sewn in the ordinary manner. When so sewn, if one line of stitches breaks, 
the holding of the signatures by the other lines is not disturbed, and the book 
does not fall to pieces. When signatures are held together by a thread or 
threads common to ail the lines of stitches [as was Hallos device, cited supra], 
the breaking of the thread in one line will permit one and perhaps more- of 
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the signatures to fall from the book, and as a result the book will soon come 
apart The securing of the signatures by independent lines of stitches is es- 
sential to the highest success in the sewing of books by machinery." 

But independent lines of stitches were not new. In the patent to 
Smyth, No. 250,991, there are four semicircular needles, which act 
in pairs. Each pair so operates threads supplied from two spools as to 
malce a line of stitching across the back, and the line of stitching 
so made by one pair is wholly independent of the line made by the 
other pair, whose supply of thread comes from two wholly independent 
spools. There are unsatisfactory features about the stitching of each 
individual line the needles entering alternate sheets only, and the loops 
at the back being held in place by a cord passing through and locking 
them; but entire independence between the stitches made by each 
separate pair of needles is manifest, the breaking of any thread sewed 
in by the one pair having no effect upon the sewing done by the other 
pair with independent threads. Whatever invention there may be in 
the combination of detail parts which produces a better locked and 
better secured individual line of stitches is not imported into either 
of these claims; their only assertion of improvement being adjusta- 
bility, and the general arrangement of the sewing devices in groups, 
one part of each group being upon the sheet-holder and the other part 
above the sheet-holder. Such a general arrangement is shown in 
Reynolds, No. 366,793, or, to speak more accurately, is suggested by 
that patent, since it shows only the perforators on the sheet-holder 
bar, but these are to co-operate with the needles located above that 
bar. Much is sought to be made of the "perforators arranged in 
groups," so as to punch the holes from within, thus leaving the paper 
along the crease line inside of the signature smooth and in good con- 
dition to receive the needles, while they also automatically center the 
signature, so that the openings for the needles are formed exactly on 
the crease line. But such a location of the perforators is shown in 
Reynolds (No. 366,793), only without any capacity for transverse ad- 
justment. 

If these two claims are to be given the construction which their 
phraseology necessarily imports and which complainant contends for, 
they cannot be held valid in view of the prior art, because their only 
novel feature is adjustability. Whether the patentees did or did not 
invent a novel and useful device, for which, within the limits of their 
invention, they are entitled to patent protection, we do not under- 
take to decide. We are concerned only with the two claims here 
counted on. What has taken place since the entry of the decree in the 
Circuit Court, however, is somewhat suggestive as to the scope of the 
patent. It is stated that the defendants, in the face of the injunction 
now under review, have so altered their machines as to deprive them of 
their "adjustability," leaving the action in sewing and the form of 
stitch made and the mechanism itself otherwise exactly the same ; but 
apparently no step has been taken to extend the injunction to these 
nonadjustable machines. These facts do not appear in the record, 
but they are asserted in the appellants' brief, and not disputed in the 
appellee's. If the statements are correct, it would seem that de- 
fendant's machine is not covered by any other of the 16 claims; but 
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that circumstance is immaterial here. The claims now in controversy, 
if construed broadly enough to cover defendant's machine, must be held 
invalid for lack of patentable novelty. 

The decree is reversed, with costs, and cause remanded, with in- 
structions to decree in accordance with this opinion. 

On Rehearing. 

PER CURIAM. This petition may be divided into three parts. 
The first, which deals with the question of adjustability, is substantially 
but a restatement of the argument presented on the hearing of the ap- 
peal The second is devoted to a dissertation in support of the proposi- 
tion that it would require inventive genius to transform the machine of 
patent 250,991 into the machine of the patent in suit. This court did 
not hold the converse of that proposition, as is apparent from a read- 
ing of the opinion. Finally, it is suggested that prior art patent No. 
250,991 was "not offered in evidence." It is set up in the answer, and 
is printed and indexed in the record. It is referred to in large type 
in appellants' brief, which appellee's counsel admit was before them 
when they prepared their own (see page 5 thereof) ; it was twice re- 
ferred to on the oral argument, and one member of the court asked 
a question about it, but no objection to its consideration was pre- 
sented. Moreover, the very counsel who signs this petition for rehear- 
ing, on cross-examination of a witness (record, page 394) said: 
"X-Q. 137. I call your attention to patent No. 250,991, * * * and 
ask you whether this patent does not represent the construction of the 
sue machines," etc. ? and followed this question with four others, re- 
I ferring to the same patent. In view of these circumstances, the ob- 

I jection made at this late day, that the examiner did not formally mark 

I it in evidence as an exhibit, is not one calculated to commend itself 

I to an appellate court. 

; A similar objection is raised to prior patent 366,793, also referred 

to in the opinion. Except for the questions on cross-examination, the 
' facts with regard to this are the same. It is printed in the record, and, 

I as the court's annotations show, counsel on both sides read from it 

I and discussed it, with no suggestion from any one that it was not prop- 

erly there. 
The petition is denied 



I 



,HOB et al. v. MIEHLB PRINTING PRESS & MFQ. CX). 
(Circnit Ck^urt of Appeals, Second Olrcait November 7, 1906.) 

No. 35. 

I PAmm— IRVBINQEMXNT— PBINTINQ PbE88K8. 



The Read patent, No. 688,690, for improvements in bed motions for 
cylinder printing presses, is not for a pioneer invention, and as limited 
1)7 the prior art held not infringed. 

Appeal from the Circuit Court of the United States for the Soutliem 
District of New York. 
For opinion below, see 141 Fed. 113. 
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This cause comes here upon appeal from a decree of the Circuit Court South- 
em District of New Xork, dismissing a bill for infringement of United States 
letters patent No. 688,690, December 10, 1901, to complainants as assignees of 
George F. Read. The patent is for "certain new and useful improvements in 
bed-motion for cylinder printing-machines." The specification states that the 
"present improvements relate to that class of bed-motions more especially 
adapted for use in connection with bed-and-cylinder printing-machines in 
which the bed Is driven throughout the major portion of its reciprocation by 
its bed-driving wheel gearing with one or the other of two drivlng-racka with 
which the bed is provided and In which the reversal of said bed at each end 
of its stroke is accomplished, preferably, by means of a crank connection that 
Is caused to travel In a right line and to gradually slow down and stop the 
movement of the bed 'In one direction and to start and accelerate the same In 
the opposite direction." The particular mechanism which regulates the re- 
versal of bed motion is not Involved here and the Invention consists, as the 
patentee says, "more particularly in a means for accomplishing the couple 
between the bed-drlvlng wheel and bed-drlvlng racks by sliding the rim of 
the bed-wheel to and from said racks, which are for the purpose set in differ- 
ent planes with respect to the driving-wheel." The cause is reported below in 
141 Fed. 112. 

J. Q. Rice and M. B. Phillipp, for appellants. 
J. W. Munday and A. E. Dowell, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts). The Circuit 
Court held that the patent was valid, but found that the defendant's 
device did not infringe the claims which were relied upon by the com- 
plainant. In Judge Holt's reasoning and conclusions we fully concur, 
and therefore do not feel it necessary to enter into any extended dis- 
cussion of the case. 

The complainant's counsel contends that inasmuch as defendant 
company has appropriated, as he insists, the several features of Read's 
invention it should not be held to avoid infringement, merely because 
it has added a new feature which may constitute an improvement on * 
the combination of the patent; and he cites Cantrell v. Wallick, 117 
U, S. 689, 6 Sup. Ct. 970, 29 L. Ed. 1017, American Delinter Co. v. 
Am. Machinery Co., 128 Fed. 709, 63 C. C. A. 307, and similar cases. 
But it is not necessary to inquire whether defendant has taken the Read 
structure to improve or has gone for its starting point to the earlier 
art; nor whether, as it contends, its improvement was the essential 
. addition which made the Read combination commercially practicable. 
Infringement is to be determined by a consideration of the claims, and 
if their language is such that, upon a fair construction of them, de- 
fendant's structure does not fall within their terms, infringemefit can- 
not be found. For a full description of the invention reference may 
be had to the opinion of the Circuit Court. 

Suffice it to say here that in the prior art the driving wheel had been 
shifted from one rack to another by devices which moved not only the 
wheel itself, but also the shaft on which it rotated. Also in the prior 
art the wheel had been so arranged that it could be itself shifted on the 
shaft. To correct defects alleged to exist in these methods of opera- 
tion, Read made his. wheel in two parts of which an enlargement of 
the shaft or axle was one and a so-called "cogged rim" was the other ; 
the enlarged part (central or body portion) being fixedly secured to 
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the shaft, and the rim part having a movement on the other part at 
right angles to the plane of rotation. As shown in the drawings and' 
described in the specification the rim rests upon the central body por- 
tion, being "splined onto the body or crank, 0, so as to rotate there- 
with." It is supported solely by the body |iortion. As the applicant 
stated to the Patent Office when prior art was cited, "The broad body 
of the driving wheel is made the steadying carrier for the narrow 
toothed rim which moves upon it." Its ultimate support is the revolv- 
ing shaft itself. In defendant's structure the rim is not mounted upon 
any body portion or in any way directly or indirectly upon the shaft. 
A fixed circular projection from the frame of the machine constitutes 
the sole support on which it revolves and moves facewise ; a support 
wholly independent of the shaft or any of its appurtenances. The rim 
is revolved upon its individual support by a finger extending upward 
from the crank or shaft. Whether this is or is not an improvement, it 
is a different structure from a machine which mounts the rim not on an 
entirely independent support, but on the shaft enlargement, or body 
portion. That the patentee was himself impressed with the importance 
of mounting his rim on the enlarged shaft is apparent from the circum- 
stances that in all the claims which are relied upon (1, 4, 5, 6, 11, and 
15) he has included that feature. Thus claim 1 covers a wheel having 
a rim and a body, "the rim being adapted to move longitudinally 
* * * on said body." Claim 4 describes the gear as made in ring 
form and "slidingly mounted upon the enlargement of said shaft." 
Claim 5 covers a sliding ring gear and an enlargement or hub on the 
gear shaft, "on which enlargement the gear is splined." Claim 6 reads : 

•• ♦ ♦ ♦ a sliding ring-gear, an enlargement or hub on the gear shaft upon 
wlilch enlargement said gear is mounted and to which it is splined.*' 

In claim 11 we find: 

"An annular or ring pinion slldably mounted on but rotating with said 
^'rank-disk, • • * and means for shifting the pinion upon the disk." 

In claim 15: 

*'A rotatable longitudinal Immovable shaft having a large hub on one end, 
a gear mounted on the said hub and sliding," etc. 

The Circuit Court remarked that "the ordinary meaning of one 
thing being mounted upon another is that it is directly supported by 
the other," and that the patentee had no intention to "cover a rim 
mounted on and supported by a sleeve covering the body of the wheel." 
It is not necessary to construe the claims so closely as to confine them 
to a rim directly supported by the enlarged shaft or body portion. It 
may well be that they are fairly entitled to a construction which would 
cover a rim indirectly mounted upon the shaft. In ordinary speech a 
man is said to be mounted upon a horse, although there may be a saddle 
between himself and the animal's back, and, if the circular support, 
upon which the defendant's ring gear is mounted were itself supported 
by the shaft, we are not prepared to hold that infringement would not 
be made out. But such is not the fact. The circular support on which 
the ring gear is mounted, revolves and slides is not itself mounted upon 
or supported by the hub or shaft, but is a wholly independent pro- 
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jection from the frame of the machine. The claims cited could be 
■ made to Qpver such a structure only, if at all, by the extremely liberal 
construction which has sometimes been accorded to highly meritori- 
ous pioneer patents. 

Concurring as we do in the conclusion of the Circuit Court that 
Read's is not a pioneer patent, we cannot expand its claims sufficiently 
to cover defendant's structure. 

The decree of the Circuit Court is affirmed, with costs. 



SWIFT V. PORTLAND BRUSH & BROOM CO. et aL 

(Circuit Court of Appeals, Seventli Circuit October 29, 1906.) 

Na 1,289. 

Patents— Intbinoement— Cell-Case Machine. 

The Swift patent. No. 622,403, for a cell-case maclilne for the manu- 
facture of cell cases or fillers for crates used In the transportation of 
eggs or fruit Claim 1 is void for lack of novelty and inyentlon In view 
of the prior art Claim 19, conceding its validity, held not infringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

The appellant was the complainant below, In a bill for infringement of 
letters patent No. 622,403 Issued to him, April 4, 1899. for "cell-case machine." 
As stated in the patent the "Invention relates to the manufacture of cell- 
cases or 'fillers' for crates used in the transportation of fruit eggs, etc; 
one of its objects being to provide simple and efficient mechanism to 
automatically produce from flat paper webs a continuous fabric comprising 
rectangular cells." Twenty-five claims are contained in the patent, and up- 
on motion for specification of the claims relied upon, 18 were so specified 
by the complainant On this appeal, however (as in the hearing below), the 
charge of infringement is narrowed to two claims, numbered 1 and 19, which 
read as follows: 

"(1) In a cell-case machine, the combination with feeding mechanism for a 
paper web, of perforating mechanism having means to produce a transverse 
series of unalined or divergent slots in said web, the corresponding slots of 
each series being longitudinally disposed in said web, mechanism to divide 
said web longitudinally in strips, mechanism to twist said stiips at right 
angles to the plane of said web, and mechanism to converge said strips with 
said perforations in straight transverse allnement, substantially as set forth." 

"(19) In a cell-case machine, the combination with feeding mechanism for 
the cell-case strips, of mechanism to notch or perforate said strips, » fixed 
conduit for said strips, and an oscillatory former adapted to beud the edges 
of the notches in said strips against the wall of said fixed conduit, sub- 
stantially as set forth." 

The facts bearing upon the issues, including the references, in so 
far as deemed material, are stated in the opinion. 

Border Bowman, for appellant, 
V. H. Lockwood, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts). The machine 
described in the patent (No. 622,403) is a complicated and useful 
combination of means to make egg cases or fillers of straw boarcj to 



. Digitized by VjOOQIC 



SWIFT ▼. PORTLAND BRUSH A BROOM GO. 217 

be used in crating eggs. The face of the patent, with the array of 
claims allowed, gives the impression of invention of great merit ; and 
the story of its capability in manufacturing the cases out of webs of 
straw board, is even more impressive. This view of the invention, 
however, is completely dispelled upon the introduction of numerous 
patent devices, which not only anticipate the mechanism and function 
of the patent means in all save minor details, but the want of novelty 
in respect of all claims upon which infringement was charged, ex- 
cept 1 and 19, is not disputed upon this appeal. So, it is neither nec- 
essary nor desirable to discuss the general medianism, claims, or prior 
art, beyond such reference as ma^ bear upon the narrow issues thus 
remaining. Nor is it needful to discuss the contention on behalf 
of the appellant that the appellees cannot be heard in. denial of the 
validity of any of the claims, by reason of prior contract relations 
between the former and predecessors of the latter, as it is plain that 
the proof raises no such question, were it otherwise material. 

1. The essential element of claim 1 is the means for perforating the 
paper web when fed into the machine, described in the claim as "means 
to produce a transverse series of unalined or divergent slots in said 
web, the corresponding slots of each series being longitudinally dis- 
posed in said web." The object of the perforations was for interlock- 
ing or engagement of the strips to form the cell, and it is conceded 
that means and function were old, except in the special feature of aline- 
ment. It is contended by the appellant, that "claim 1 by providing for 
the slots out of alinement and converging the iQpgitudinal strips, so 
that the cell would be greater in height than in widA, did not interfere 
with the proper interengagement of the cells." The divergence, as 
indicated in the drawing, is hardly appreciable to the observer — ^upon 
measurement is shown not to exceed two-sixteentfis of an inch diver- 
gence from a straight line in the total length of the series, ISyi inches 
—and neither meaning nor function is apparent in claim or specification 
without careful study. Upon the argument, the utility of this provi- 
sion is pointed out in reference to tht particular form of slot made by 
the patent means, but the divergence is without value or function in 
the appellees' different form of slot; and it is obvious that the seeming 
fact of like divergence in the latter was an inadvertence. We are satis- 
fied, however, that the provision upon which this claim rests is without 
novelty, under the disclosure of like divergence in the drawings of 
Bates' patent, No. 670,621; and that, in any view, invention is not 
involved in the obvious expedient to adapt the means to the slots of 
the patent device. 

2. The elements of claim 19 are feeding and perforating means, the 
fixed conduit for the strips, and the so-called "oscillatory former," fur- 
ther described as "adapted to bend the edges of tfie notches in said 
strips against the wall" of the conduit; and the only feature for which 
novelty is contended is this "former." 

The question of infringement hinges, as stated in the appellant's 
brief, on the construction of this claim — ^in fact, upon interpretation of 
the last mentioned element as referred to in the claim and specifications. 
If this element is limited to the terms of the claim, as "an oscillatory 



Digitized by VjOOQIC 



218 149 FEDERAL R'^PORTBR. 

former adapted to bend the edges" etc., it is conceded that the appellee 
does not infringe. While the forming or bending means thus provided 
in the patent structure is needful to bend the special form of notch and 
slot adopted for the strips of strawboard, so that the mouth of the 
slot in the upper strip is widened to receive and interlock with the 
slot of the other (longitudinal) strip, the appellees' machine cuts off 
and removes these edges in both strips, making V-shaped openings — 
bending is not required, and the patent means referred to is not pres-* 
ent in the machine. The contention is, how'ever, that another func- 
tion is provided in this "means of the patent, namely, in means referred 
to in the argument as a "flipper bai;," to "insure the proper feeding of 
the strip by bending the web against the wall of the fixed conduit;" 
and that the appellee employs like means for like function. Assum- 
ing, however, that such identity appears, the interpretation which is 
thus sought for this claim is strained and unauthorized. It ignores 
both name and description of the means and the function attributed to 
it ; and as well the only feature which is pointed out for this element 
in the specifications. Thus various references in the specifications are 
unmistakable in their meaning : 

(1) "The wel> from which the transverse strips are to he formed is passed 
between feed rollers to suitable mechanism and perforated with a series of 
slots arranged transversely with respect to said web in a straight line. The 
edges of said slots are then bent to facilitate engagement thereof with the 
notches in the longitudinal strips, with the notches of which said transverse 
web is in registry. A strip of width vequal to the longitudinal strips with 
which said web is enuiged is. then cut transversely from said web and passes 
thence as a portion orthe cell-case fabric. 

(2) "Owing to the peculiar interlocking form of my Improved filler-strips, 
it is necessary for their proper engagement that they sliould be prepared 
by opening the respective notches which are to be engaged before said engage- 
ment is effected. This preparatory bending of the notched edges is best 
shown in Fig. 23 and is effected as follows: 

(3) "The edges, y2, of the notches, ys, in respective strips, Y', of the latter 
are bent, as shown In said Fig. 23, by means of the frame. P. which is 
mounted for oscillation upon Its upper shaft member. P'. In the bearings, p. 
upon the frame member, A«. The lower bar, Px, of said frame Is provided 
with forming plates, px, adapted to bend the edges, y2 of said notches, ys, 
over the corners, p2, of the rear wall, g' of the conduit, Q. and thus open 
said notches. y3, for engagement with the notched strips, X'. See Fig. 23." 

We are of opinion that the evidence fails to establish infringement 
of claim 19, under any reasonable construction of its import; and the 
issue upon its validity in view of the prior disclosures does not require 
consideration. 

The decree of the Circuit Court accordingly is affirmed. 
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BALL BELARINO CO. v. STAB BALL RETAINER CO. 

(Circuit Court of Appeals, Third Circuit December 6, 1906.) 

No. 2d. 

PATENTB—lNFBINOEKEirr— BaIX BeABIKGS. 

The Simonds patents, Nos. 449,908 and 449,959, for ball bearings, nar- 
rowly construed, as required by the prior art, ?^ld not infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 
For opinion below, see 147 Fed. 7J31. 

A. B. Stoughton, for appellant. 
Julien C. Dowell, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. This is an appeal from a decree dis- 
missing a bill in equity, in which the appellant, charged the appellee 
with infringement of two patents belonging to the appellant, viz., 
patents No. 449,968 and No. 449,959, both dated April 7, 1891, and 
issued to George F. Simonds, for "Improvements in ball-bearings." 

The claims of patent No. 449,968 are as follows: 

''(I) An annular ball-retaining cage consisting of a tubular. body having a 
central opening to receive a central sui^ort and provided with flanges 
having lateral openings that surround the central opening, in combination 
with spherical rollers or balls that are held in said cage and project through 
said lateral openings to resist end pressure or thrust, said balls being ar- 
ranged to revolve freely in all directions and removals in a body with the 
cage, substantially as described. 

"(2) An annular ball-retaining cage consisting of a central tubular body 
having end flanges provided with lateral openings, in combination with 
spherical rollers or balls that are held between said flanges and project 
through the lateral openings to resist end pressure. or thrust, substantially 
as described. 

"(3) In a ball-bearing, the combination, with a central support of a re- 
movable annular cage consisting of a tubular flanged body provided on 
opposite sides with lateral openings, and a series of spherical rollers or balls 
confined in said cage in such a manner as to revolve freely In all directions 
and projecting therefrom in position to resist end pressure or thrust, said 
cage and balls being removable in a body, substantially as described." 

Patent No. 449,969 contains two claims ; but the first only is alleged 
to have been infringed. It is as follows : 

"(1) In a ball-bearing, the combhiation, with spherical rollers or balls, 
of a removable annular cage in which the balls are retained in a body and in 
which they have free lateral play and are capable of revolving In all direc- 
tions, said cage being independent of the bearing-surfaces, against which the 
balls act and between which said cage' is adapted to move, whereby the said 
balls are free to move in varying lines, so that all parts of the bearing- 
surfaces will be subject to the rolling contact of said balls and the wear 
and friction distributed, substantially as described.*' 

The Circuit Court based its decree wholly upon its finding that the 
defendant below had not infringed any of these claims, and as we con- 
cur in that finding, the validity of the patents need not be questioned. 
We assume the validity of both of them ; but that this may be reason- 
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ably done, tHey must be narrowly construed, for the record before 
us makes it plainly apparent that the prior state of the art requires 
the limitation of each of them to the precise devices mentioned in its 
claims. Boyd v. Janesville Hay-Tool Company, 168 U. S. 260, 15 Sup. 
Ct 837, 39 L. Ed. 973. 

The claims of patent No. 449,968 all specify a tubular body having 
flanges with lateral opening, through which the balls project to resist 
end thrust. The construction alleged to infringe has no such flanges, 
and does not appear to be designed or adapted to resist end thrust, but 
to oppose radial pressure. Claim 1 of patent No. 449,959 calls for 
an annular cage in which the balls have "free lateral play'' and are 
"free to move in varying lines." This freedom to move is an essential 
feature of the first claim of that patent, and it seems to us to be lack- 
ing from the construction complained of. 

Upon the grounds stated, we think it clear that the court below was 
right in holding that the charge of infringement had not been sustained 
as to either of the patents sued on ; and the opinion of the learned 
judge of that court (147 Fed. 721) is so entirely satisfactory as to ren-* 
der any further discussion of the case unnecessary. 

The judgment is affirmed. 



BATES MAOH. 00. T« WM. A. FOROB A 00. 
(Olrealt Oonrt of Appeals, Second Olrcuit November 7, 1906.) 

Ko. 168. 

Patents— iNFBINGEiaENT—NXTMBKBING Maohinbs. 

The Bates patent. No. 676,084, for an Improvement In tTpographle nnm* 
bering machines, narrowly oonatrued as required by the prior art, held 
not Infringed* 

Appeal from the Circuit Court of the United States for the South- 
cm District of New York. 

Defendant's appeal from interlocutory decree of the United States 
Circuit Court for the Southern District of New York sustaining the 
validity of complainant's patent. No. 676,084, and granting an injunc- 
tion and accounting. The opinion of the court below is reported in 
146 Fed. 629. 

Wm. E. Warland, for appellant. 

Hubert Howson and Warren Wright, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The patent in suit is for a minor improvement in 
a typographic numbering machine, and every element comprised in the 
combinations of the claims in suit was old in the art, except the pro- 
jecting arm on the plate with teeth engaging the gear teeth of the 
plunger device of claim 2, or "the extending arm with radc teeth" of 
claim 22. Counsel for complainant says: 

"It is the projecting arm in tlie plate abovOp bridging and overhanging the 
Intervening wall, that constitutes the new element of claim 2 not found in the 
prior art" 
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Complainant's plunger plate is "guided in its reciprocating move- 
ments by pins in holes or sockets." Defendant's plate is likewise guid- 
ed by a pin extending vertically downwards and moving in a vertical 
slot in the stem of the plate. Such guiding pins are admittedly old. 
In defendant's machine another pin extends laterally from said vertical 
pin and engages with a notch in the arm of the pawl carrier. There 
are no gear teeth either on the pin or arm. 

Defendant's device does not infringe the claims in suit, unless the 
laterally extending pin attached to said guiding pin and the notch in 
the pawl carrying arm are the equivalents of the two arms having gear 
teeth of the claims in suit. The court below found that the two forms 
of engagement were equivalents. We are of the opinion that in such a 
narrow patent, inasmuch as the patentee has specifically described, il- 
lustrated, and claimed, a construction calling for "gear teeth" meshing 
with other gear teeth, the doctrine of equivalents should not be ex- 
tended to embrace defenda,nt's pin and notch device. 

Furthermore, the prior Rhinehart patent, No. 388,307, disclosed, 
in a t)^pographic numbering machine, this identical combination of a 
pin extending laterally from the vertical support of a plate, guided in 
its up and down movement by a slot in the partition, and engaging 
with a notch in the pawl carrying arm. Therefore, if the pin and 
notch are equivalents of the gear teeth, there was no novelty in the sub- 
stitution of the one for the other by the patentee. If tiifey are not 
equivalents, there is no infringement. The defendant's so-called pro- 
jecting arm is not one "bridging and overhanging the intervening 
wall" except as above shown. 

But complainant argues as follows : 

"Bates has secured a new result, namely, that of permitting the vertical re- 
moval of the plunger, the aim and purpose of the invention." 

This would seem to be immaterial because we are not satisfied that 
any practical advantage is derived from such capacity for vertical 
removal ; because means for permitting vertical removal were shown in 
the Bartusch and Haney machines of the prior art; because it is hot 
contended that defendant's locking and unlocking device is an infringe- 
ment of the claims in suit; because said claims do not call for a re- 
movable plunger; and, further, because given the Rhinehart closed 
slot it would be obvious to any mechanic to open the upper end if d 
device was to be used where vertical removal of the plunger was de- 
sired. 

It is true that a patentee is entitled to all the beneficial uses of his 
real invention whether stated or not. But the fact that this patentee, 
while enumerating in his specifications some 12 advantages resulting 
from his improved construction, has not even hinted at or suggested 
any resulting capacity for vertical removal of the plunger, is very per- 
suasive that this element, instead of being "the aim and purpose of the 
invention" of the patentee is rather the discovery of his expert 

The decree is reversed, with costs. 
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UNITED STATES FASTENER CO. T. BRADLET. 
(Circait Court of Appeal^ Second Circuit Noyember 7» 19001) 

Na 214. 

1. PATElfT»— iRFRIRQEMSint-SEPAItABIlB BUTTOIT. 

Tlie Pringle patent, No. 680.000, claim 1, for a separable button catch, 
designed for use witli a stud member, to form a separable button or 
fastener, was not anticipated, and discloses patentable inyentlon. Also 
held infringed. 

2. Same— Suit fob ImrBiNOEimiT— £3mB0T ot Nonusb or Patent. 

Where a patented device is obviously operative and useful; the fact 
that it has never been manufactured by the owner of the patent does not 
affect his right to maintain a suit for infringement 

[Ed. Note.— For cases in pohit see Cent Dig. vol. 38, Patents, U ^, 

44cS.J 

Appeal from the Circuit Court of the United States for the Southern 
District of New Yoric. 

On appeal from a decree of the Circuit Court for the Southern Dis- 
trict of New Yoric, holding valid and infringed claim 1 of letters patent. 
No. 680,000, granted April 6, 1897, to Eugene Pringle, for an improve- 
ment in separable buttons. The opinion of tiic Circuit Court is re- 
ported in 143 Fed. 623. 

J. A. Carr, for appellant 

Donald Campbell and H. C. Messimer, for appellee. 

Before LACOMBE, TOWNS3END, and COXE, Circuit Judges. 

COXE, Circuit Judge. The facts are fully set out and the issues 
clearly stated in the opinion of the court below. These need not be 
repeated. 

We agree with the judge of the Circuit Court in his disposition of 
the defenses of noninfringement, double patenting, inoperative charac- 
ter of the device covered by the first claim, abandonment and res judi- 
cata. That the latter defense was correctly disposed of is now con- 
clusively established by the production in court 6f the original decree 
showing affirmatively that the former suit was not decided on the 
merits but was dismissed solely for lack of prosecution. The only 
question requiring further consideration is the question of patentability. 

The invention, so far as it is involved in the present controversy, 
relates to improvements in the socket member of snap fasteners for 
gloves and other articles which are to be detachably fastened together. 
Previous to the patent the art had developed largely, though not ex- 
clusively, in the direction of improvements in the stud member, which 
was made with a resilient globulous head,' which was forced into a 
nonyielding socket contracting and expanding each time it was pressed 
in or pulled out. The present invention reverses these conditions, 
the stud being solid and unyielding and the socket member being elastic. 
The description and drawings illustrate a two piece studholder consist- 
ing of an elastic slitted stud-catching part and a holder therefor so 
attached that the central elastic stud-holding piece is held firmly in 
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position but with sufficient room in which to expand when the stud 
is forced against its inner surface. 

The first claim was suggested by the examiners of the patent office 
after the subject-matter of the invention had been thoroughly dis- 
cussed and carefully examined by them. The claim is as follqws : 

"(l) A separable button-catch comprising an apertured washer and an eye- 
let having a shank of less diameter than the aperture of the washer, and hay- 
ing two enlargements securing it in the aperture of the washer and slitted 
lengthwise through the shank and the enlargements as and for the pur- 
pose set forth." 

The device of the claim when completed is so diminutive in size and 
simple in construction that, unless care be taken, the assertion that 
there is no room for invention in so small a structure may receiye 
greater consideration than is warranted. This court has repeatedly 
upheld patents for similar improvements, the test being not the sim- 
plicity of the device, but the difficulties overcome and the result accom- 
plished. 

In Fastener Co. v. Littauer, 84 Fed. 16 i, 28 C. C. A. 133, a patent 
for similar improvements in the stud member of a snap fastener was, 
after full consideration, declared valid. See, also, Kent v. Simons 
(C. C.) 39 Fed. 606; Fastener Co. v. Hays, 100 Fed. 984, 41 C. C. 
A. 142; Consolidated Co. v. Fastener Co. (C. C.) 79 Fed. 795. 

The improvement now under consideration, notwithstanding its 
simplicity, shows a marked improvement over the elastic sockets of 
the prior art. It is simple, inexpensive, strong and durable ; it does 
not tear or injure the material to which it is attached or lose its elastici- 
ty by use. The washer not being slitted, but firm and rigid, prevents 
the undue expansion and consequent weakening of the elastic stud- 
catcher, which is at all times held in proper position for engaging 
with tlie stud. A device having these valuable characteristics is not 
found in the prior art. 

The defendant's expert was asked on direct examination to name 
the patents which, prior to September 8, 1888, the date of Pringle's 
application, "showed a socket-member of a fastener comprising a 
slitted eyelet mounted in an apertured washer." In answer he named 
patent No. 181,979, granted to C. M. Piatt in 1876, and patent No. 
374,609, granted to C. W. Mandrill in 1887. He also mentioned two 
patents to W. S. Richardson, but these need not be discussed as they 
are apparently not relied upon in the defendant's brief and were hard- 
ly alluded to at the argument. Unquestionably the Piatt and Mandrill 
patents are defendant's best references. 

Piatt shows an eyelet having a slot cut into it breaking its continuity 
and permitting expansion and contraction. The eyelet is secured to 
the shoe or glove by punching a hole in the fabric, passing the shank 
of the eyelet through and upsetting the end of the shank to form a 
flange. The eyelet does not form a complete annulus because of the 
slot which is cut into it. One of the figures shows the socket made 
in two parts, both in the form of split eyelets, one slightly larger .than 
the other. The latter is first affiixed to the fabric when the former is 
inserted and clinched thereto thus giying additional flange surface and 
keeping the socket more firmly in position. "In all cases, however, the 
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slot or Opening 'g^ must be made through both flanges and the shank 
of the eyelet." If this were otherwise the necessary resilience would be 
lacking. In operation the socket is pressed over the stud when the 
socket, or eyelet, by reason of the slot formed therein, will spring open, 

?^rmit the enlarjg^ed head to pass and contract again below the head, 
he parts are disengaged by pulling the fabric to which the eyelet is 
attached upward, then the eyelet will again spread and permit the head 
to pass through. "An eyelet with a slot formed therein" is one of 
the elements of the claims. 

We think it very plain that whether this member is constructed of 
one eyelet or two its continuity must be broken by the slot which is 
made through both flanges as well as the shank. If this were not so 
the device would be inoperative for want of elasticity. Certainly this 
is a very different device fi:om the one in suit where the apertured 
washer prevents the resilient stud catch from being overstrained and 
unnecessarily expanded or distorted. Pringle presents the glovemaker 
with an accurate, symetrical, workable device, requiring no adjust- 
ment and needing only to be attached to the fabric without change or 
adaptation. Piatt hands him a split eyelet, or two split eyelets, and tells 
him to clinch one or both to the fabric'. Whether or not an operative 
fastener is produced depends largely upon the skill of the glovemaker. 

The Mandrill patent is for an improved "glove fastener," in which 
the stud-holder consists of "a split expansible socket-ring or annulus, 
the interior periphery of which is made smooth for the ready and free 
passage of the head on the post." This socket-ring is provided with a 
tubular boss, which also has a longitudinal slot, which aligns with the 
slit in the ring, or annulus, thus imparting a yielding action to both 
the boss and socket-ring. The boss may he formed of a single piece 
of sheet metal with the socket-ring. When the stud is inserted and 
withdrawn the entire structure, ring, boss and fabric, must expand and 
contract, diminishing its resiliency, injuring the fabric and ultimately 
becoming detached therefrom. The Mandrill device is of the same 
type shown in the Piatt patent, and has all the latter's defects, with 
some new ones added. 

We are clearly of the opinion that neither patent anticipates the in- 
vention of the claim in controversy. 

We are also of the opinion that it requires an exercise of the in- 
ventive faculty to produce the device of the claim. The record shows 
many attempts to construct a successful elastic socket member and it 
also shows as many failures. Pringle succeeded, by producing the 
exceedingly simple combination of the apertured washer and slitted 
eyelet as described and claimed. The invention, though one of minor 
importance, is entitled to protection. 

It is asserted by tibe defendant that the complainant never made 
fasteners under the Pringle patent. If this be true it is wholly im- 
material to the present controversy. Where it is asserted that a 
patented device is inoperative and lacks utility, evidence that it has 
never been put to use is persuasive, but in a case like the present, 
where the fact that the device is useful and operative can be seen at a 
glance, such evidence is negligible. The complainant had a right to use 
5ie patent in any way it saw fit 

The decree is afiirmed. 
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UNITED STATES FASTENER CX). v. STAHBL et al. 

(Clrcait Court, S. D. New York. December 18, lOOe.) 

PatesY»— Inventions— BuTTOW. 

Tbe Kempsliall patent, No. 665,276, for a button or snap fastener, claim 
8, wbicb covers a btitton-bead or socket member, is void for lack of novelty 
or patentable invention in view of the prior art 

Suit in equity to restrain alleged infringement of United States let- 
ters patent No. 565,276, dated August 4, 1896, to Eleazer Kempshall, 
assignor, to Theopolus King, trustee, for "button," and for an account- 
ing. 

Donald Campbell (Hillary C. Messimer, of counsel), for complain- 
ant. 

R. R. Rasquin (Wm. F. Hall and Wm. W. White, of counsel), for 
defendants. 

RAY, District Judge. The patent in suit relates to that class of 
buttons known as "snap fasteners" ; that is, you have a button or but- 
ton-head with a socket into which you insert, and with which you 
connect, usually, an eyelet or some similar device, having a flange 
which connects the button or button-head to one flap or part of a gar- 
ment or glove. Into this socket you push, usually, a resilient stud mem- 
ber attached to the other flap of the garment or glove, thus fastening 
the two flaps together. The eyelet in the socket of the button-head 
may be resilient, and the head of the stud member may be solid or non- 
resilient. In this patent the eyelet (tubular) is not resilient, but has 
fingers, which, pushed into the dish-shaped metal head or core (one 
of the elements of the claim in suit), come in contact with the under 
side of the bottom of the dish-shaped head, and are spread outwardly, 
and the two parts are thus held together, and the button-head is at- 
tached to one flap of the garment or glove. The recess or socket thus 
formed in the button-head is larger on its interior than at its opening, 
or at the point where it engages with the flap, and a resilient stud 
member attached to the other flap of the garment, when pushed into 
the recess, expands, and the two flaps are thus held together. The 
claim in suit (claim 3) reads as follows: 

"(3) A button-bead, comprising in its construction a dlsb-sbaped head, 
whose edge is bent over upon itself, and extended to form a flange that extends 
rearwardly and inwardly, the sides of sai4 dish-shaped head and said flange 
being arranged in planes that are at an angle to the axis of the head, and a 
covering of plajstic material molded about the top and sides of said head, 
and anchored thereto by the flange, substantially as and for the purpose 
set forth." 

Take an ordinary metal pan or basin, reduced in size, with its sides 
sloping from its bottom outwardly, and extended to the necessary 
height, and then turned or bent over and extended downwardly and 
inwardly — that is, towards the axis of the dish — ^to the required dis- 
tance, thus forming thereby the flange, and we have the metal core 
described. This core can be made of any metal. Fill and cover it 
on its upper and outer sides with plastic material of any kind, so far 
149 F.— 15 
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as the patent goes, and we have the button-head or member of the but- 
ton described in claim 3 (the one in suit) of the patent. It is as- 
sumed that this dish-shaped core is cylindrical. The flange, we will 
assume, is at such an angle with the sides proper as to leave a^space 
between it and the sides, and so form "a gripping member," and also 
form "an anchoring means" for the plastic covering. I fail to discover 
novelty amounting to invention when we consider the prior art in this 
combination of elements. 

Complainant's expert, William Edson, says of the patent and claim 
in suit, as follows: 

"Q. 4. Please explain the character of the button which Is shown In the 
Kempshall patent In suit, and described in the third claim thereof. A. In 
the patent the thing which is claimed is called a button, but as described 
in the descriptive part it is in fact what is now known as a snap fastener. 
This consists properly of a button-head which is attached to the outer cloth 
or fold by means of an eyelet, and a second part, which consists of a bulbous 
portion indicated by r* in Fig. 4 of the drawings of the patent This part Is 
attached to the inner fold or part to which the outer fold is to be attached 
by the snap fastener as a whole. The parts referred to in the third claim 
consists of a button-head alone, and relates purely to the two parts that form 
the button-head. Of these two parts the essential one is of metal, and is 
referred to as a dish-shaped head, and shown by itself in Fig. 1. The essen- 
tial operating features of this dish-shaped head consist of an inclined member 
a4 (see Fig. 1), which has integral with itself a part spoken of in the 
second line of the claim as an *edge.* This edge is bent over upon itself, 
so as to extend rearwardly and inwardly. Rearward, in this case, means 
from the outside or button-head proper towards the cloth to which the outer 
fold is to be attached by means of the fastener. In fact, the part a4, called 
the *edge,' and the part a2, called the 'flange* constitute the whole of the oper- 
ative part of what is called the *dlsh-shaped head,* and in Itself forms a 
metallic lining for the plastic material which constitutes the other part of 
the button>head; that is, the plastic material forms a convenient and orna- 
mental part, while the other parts described — that Is, the dish-shaped head — 
constitutes a part whose sole function Is to properly hold the eyelet to the 
button-head. The 'dish-shaped head' is formed as described so that it may 
be firmly molded into and held in the plastic material which forms the orna- 
mental part of the button-head, and in the claim It Is said that the plastic 
material is anchored by this flange — that Is. the flange marked in the draw- 
ing a2 — which I understand means that the plastic material Is held to the 
dish-shaped head by means of this flange that extends rearwardly and in- 
wardly. The other function of this flange, as I understand it, Is simply to 
form a fastening for the upper edge of the eyelet, which Is used for fasten- 
ing the button-head to the fabric. The button-head of the claim conslste 
of two parts only, and is complete and entire In Itself. The essential and 
operative part being made preferably of metal, and having an 'edge' and a 
flange which together form what may be called an anchor, which Is securely 
held to the part which forms the second part of the button-head, namely the 
plastic material, which is molded onto and about the said edge of the flange, 
and serves as an ornamental finish for the said button-head. These two ele- 
ments, namely the dish-shaped head and the plastic material, are the only 
elements referred to and described In the third claim, and they constitute 
the subject-matter of the said third claim." 

And again : 

"There are two distinct elements referred to In this claim: First a dish- 
shaped head. This dish-shaped head has a flat central portion, which is not 
referred to specifically in the claim. The part referred to in the claim is 
the 'edge,' which is bent over on itself. This edge must refer to the parts 
marked in Fig. 1, a4, al, a2 ; that is, these three divisions of the edge constitute 
tlie sides, a4, the junction or edge proper, a, and the flange, a2. The edge 
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as us^ In the claim must refer to these three parts, since It says that It Is 
bent over onto Itself ; and further on It says : *And extended to form a flange 
that extends rearwardly and Inwardly, the sides of the said dlsh-sbaped head 
and said flange being arranged in planes that are at an angle to the axis 
of the head.' These planes are indicated by a4 and a2 in the drawing Fig. 
1, and together constitute the first element of the claim, and form together 
all that is required for anchoring the plastic or second element of the claim 
to the first element. The second element of this third claim is a covering of 
plastic material molded about the top and sides of the said head, and anchored 
thereto by the flange. This claim makes no reference to any other parts except 
those mentioned, namely, the dish-shaped head and the plastic part: the 
dish-shaped head serving to make a firm and durable socket into which the 
upper edges of the eyelet may be forced and held, the other element being prin- 
cipally for ornamental puiposes, and for preserving the metal from becoming 
unsightly. The plastic part also makes the button-head considerably larger, 
therefore better than It would be If the dish-shaped part alone were used." 

And again; 

**X-Q. 17. You do not contend there Is anything novel In a button-head hav- 
ing a surface for deflecting the" upper end of the tubular part of an eyelet 
and a surface for interlocking with such deflected portions, whereby the fabric 
is clamped between the eyelet and the head, and the head thus secured in 
place, and a part corresponding to the resilient stud of the patent in suit 
intended to engage with the eyelet, do you? (O^jjected to as Improper cross- 
examination, since no basis whatever has been made for going Into the ques- 
tion of novelty.) A. I do not X-Q. 18. So far as the structure called for 
by claim 3 of the patent in suit Is concerned, it is immaterial what sort of 
an eyelet is used In connection with the button-head. This is correct, is it 
not? A. It is, except that the eyelet must be adapted to this button-head. 
X-Q. 19. You mean that it must have a tubular part intended to be outwardly 
deflected when pressed against a surface such as a4, so that it will interlock 
with a surface such as a2. Is my understanding correct? A. I think It is. 
X-Q. 20. In other words, so far as this claim is concerned, it is immaterial 
exactly what functions the part intended to Interlock with the head performs, 
80 long as said part has a tubular portion intended to be deflected when press- 
ed into the head by one surface of the head, so that It will Interlock with 
another surface of the head. Is not this correct? A. As the claim makes no 
mention or allusion to any eyelet whatever, it Is dlflScult to define or limit 
In any manner whatever the shape of the eyelet or its construction. As I 
onderstand it, it is only essential that the part that serves the function of 
an eyelet shall interlock with this button-head when the two are put together. 
X-Q. 21. In other words, the construction or function of the part which Inter- 
locks with the head gives no vltalitj^ to this claim, the same covering solely 
the construction of the head Itself; Is this not correct? A. I think so." 

In short the claim embraces a dish-shaped head of metal, which 
forms a socket for the button-head, and is the only operative part of 
the device; the covering of plastic material being ornamental mainly, 
but serving also to make the button-head larger and firmer. However, 
the idea of a plastic material, hard after being attached in place, for a 
button-head or button is old, or, if not old, would occur to any one 
skilled in the art. The mode and manner in which the plastic material 
is held to the dish-shaped head or metal socket is not new or novel. 
The edge of the dish-shaped head "bent over on itself," and "extend- 
ed to form a flange that extends rearwardly and inwardly" — that is, in- 
wardly towards the sides of the dish and rearwardly towards the gar- 
ment — form a flaring or spreading socket, and when the eyelet of the 
patent, not mentioned in the claim in suit, or any similar eyelet, is 
pushed in, its ends are spread outwardly, and necessarily held against 
any ordinary force applied to separate the parts. This construction 



Digitized by 



Google 



228 140 FBDBBAL BBPOBTBO. 

is not new or novel. It would, in my judgment, occur to any mechanic 
or person skilled in the art It is pladnly suggested in prior inven- 
tions in this art It is quite true, as said by Judge Coxe in U. S. Fast- 
ener Co. V. Bradley (decided November 7, 1906) 149 Fed. 222, speak- 
ing of a patent for improvements in a socket member of a button-head 
in this art granted April 6, 1897 (Pringle patent No. 680,000, granted 
April 6, 1897) : "Previous to the patent, the art had developed large- 
ly, though not exclusively, in the direction of improvements in the 
stud member." But this condition of the art does not warrant the 
upholding, as disclosing patentable novelty and utility, every device, or 
every form of device, not before used in the art. When a device made 
the subject of a claim is so plainly indicated in the prior art that one 
possessing ordinary skill therein will naturally see it and its contruc- 
tion and utility, we can hardly accredit him with inventive skill if 
he does see it, and puts it in form for use. 

Entertaining these views, I need express no opinion as to the defense 
of anticipation or noninfringement, although I do think the defend- 
ants' button is more near the prior art than complainant's button-head. 

There will be a decree 4ismissing the bill of complainti with costs. 



In re OUTCAUI/T. 

(Circuit Court, 8. D. New York. November 15, 1900.ir 

Patents— Contest in Patent Onrics— Power ot Coxjbt to Issue Subpcbka' 
Duces Tecum. 

Rev. St. i 4906 [U. S. Comp. 8t 1901, p. 8390], providing for tbe is- 
suance by tbe clerk of any federal court of subpoenas for witnesses within 
tbe district for tbe taking of testimony for use in any contested case pend> 
Ing in tbe Patent Office, does not autborize tbe Issuance of a subpoena duces 
tecum ; nor is sucb subpoena autborized In sucb proceeding by Bev. St | 
716 [U. S. Comp. St 1901, 'p. 580], wbich deals only with writs neoessaxy 
for tbe exercise by the courts of their own Jurisdiction. 

On Petition for Order to Punish for Contempt 

Benno Loewy, for the motion. 
W. A. Megrath, opposed 

LACOMBE, Circuit Judge. The provisions of section 4906, Rev. 
St [U. S. Comp. St 1901, p. 3390], are broad enough to cover the 
issuance of subpoena in this proceeding, which certainly is "a contested 
case pending in the Patent Office." That section, however, does not 
authorize the issuance of a subpoena duces tecum; nor can any such 
authorization be found in section 716 [U. S. Comp. St. 1901, p. 680], 
which deals only with writs necessary for the exercise of the court's 
own jurisdiction to hear and determine a controversy before it The 
decision of Judge Dallas in Ex parte Moses (C. C.) 53 Fed. 346, is 
approved and followed. 

The petitioner may take an order holding parties in contempt for 
failure to "appear and testify," and a fine of $50 to the United States 
is imposed in each case. If respondents wish to review this decision. 
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provision will be made for suspending payment of the fines pending 
I appeal. 

The application to punish for failure to produce books and papers 
I is denied. 



I 



BOARD or COM'RS OF CRAWFORD COUNTY, OHIO, T. PATTERSON. 

(Circuit Court, N. D. Ohio, B. D. November 9,* 1906.) 

No. 6,736. 



I L TBUSTS--M1WQ1.IK0 OF Funds by Tbusteb— Right op Beneficiabt to Fol- 

low Pboceeds. 

When a trust fund is mingled with other funds of the trustee, and the 

I whole Is invested in assets which come into the hands of a receiver, a 

trust will be declared in faror of the beneficiary, and a preference given 
in such assets. 

[Ed. Note. — ^Tor cases in point, see Cent Dig. vol. 47, Trusts, SS 52(M$25.] 
2L Saicb. 
i The cashier of a national bank In Ohio, at the time it went Into the 

hands of a receiver in insolvency, was a deputy county treasurer, and for 
about three months previously had been collecting taxes at the bank ; the 
money so collected being mingled with the funds of the bank, and the 
amounts credited to an account kept in the name of the county treasurer. 
Neither of such officers had power under the state law to deposit money 
so collected or to part with title thereto. Of the funds of the bank with 
which such taxes were mingled, a portion remained during all of such 
time In the bank and came into the hands of the receiver, and the re- 
mainder was used in its general business, being invested in loans and se- 
curities, a part of which came into the hands of the receiver and were 
collected by him. Held, that the county was entitled to recover from the 
receiver, as a trust fond, an amount of the cash taken possession of by 
him e<iual to the lowest cash balance remaining in the bank at any time 
during the time the collections were being made, which was presumably a 
part of the trust fund not used, and also the proceeds of all loans collected 
by the receiver and made during such time from funds with which the 
taxes collected had been mingled. 

In Equity. 

Finley & Gallinger and Ford, Snyder & Tilden, for complainant. 
W. J. Geer, Smith W. Bennett, Booth, Keating & Peters, and Gush- 
ing & Clarke, for defendant. 

TAYLER, District Judge. On the morning of February 16, 1904, 
the Galion National Bank, of Galion, Crawford county, Ohio, being 
insolvent, closed its doors, and thereupon its assets went into the pos- 
session of a receiver appointed by the Comptroller of the Currency. 
The books of the bank, on the day of its failure, showed a credit bal- 
ance of $48,289.17 in favor of the treasurer of Crawford county, aris- 
ing from taxes collected by the cashier of the bank, who had been 
appointed a deputy treasurer of the county. The bill in this case prays 
that the amount of money thus collected for the county, and turned into, 
and mingled with, the funds of the bank, and invested in its assets, be 
declared a trust fund, having a lien against thejassets of the bank prior 
to the general creditors thereof. 
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In so far as the facts essential to the determination of the rights 
of the parties are concerned, there is no contest. For many years prior 
to 1904:, it had been the custom of the county treasurer of Crawford 
county to authorize some official of the Galion National Bank to col- 
lect the taxes charged against citizens of the city of Galion, and of 
Polk township, in which Galion is situated. To conveniently carry out 
the object of this arrangement, the treasurer supplied the officer of the 
bank, thus deputized to collect the taxes, with forms of receipts issued 
by the county treasurer, and with a certified copy of the duplicate 
showing the amount of taxes charged against each individual. The 
money received for taxes thus collected was disposed of precisely as 
other funds passing over the counter of the bank were handled; that 
is to say, the proceeds of checks, as well as the currency paid in for 
taxes, were mingled with the funds of the bank, and never afterwards 
were capable of identificatioo. So far as the accpunt kept with the 
treasurer was concerned, it was exactly similar to the accounts which it 
kept with depositoi-s; that is to say, there was an individual ledger 
account, as with a depositor, headed "County Treasurer, Tax Account," 
and on these sheets were entered the several items — deposits, bal- 
ance, and checks. Ordinarily, the amount thus collected for taxes was 
paid to the county treasurer near the day on which it is the duty of the 
county treasurer to settle with the county auditor — approximately the 
1st of March and the 1st of September — ^by cashing drafts made by the 
county auditor on the county treasurer for the benefit of the treasurer 
of the city of Galion, or of the Gallon school district, or of the town- 
ship of Polk, and the remainder of the amount, not thus paid out, was 
turned over to the county treasurer in currency ; that sum being usually 
carried to Bucyrus, the county seat, a distance of about 12 miles. 

Some timie in 1902, L. W. Blyth, cashier of the Galion National 
Bank, was appointed by the treasurer of Crawford county as deputy 
to collect the taxes for the city of Galion, for the Galion Union scnool 
district, and for Polk township. For the faithful performance of his 
duties in this regard, he executed a bond, which was signed, as sure- 
ties, by officers and directors of the bank. Prior to the collection of 
the taxes due in December, 1903, Blyth, as cashier and deputy treasurer, 
had settled with the county treasurer for all of the taxes previous to 
that time collected ; so that, at the time the bank failed, there was no 
obligation on its part, or of the deputy, to the county treasurer, except 
for the taxes which were collected on account of the taxes due in 
December, 1903. These collections commenced to be made, as shown 
by the books of the bank, on the 8th of October, on which day $225.96 
was paid. Taxes continued to be paid slowly and in small sums, so 
that, by December 1st, something over $6,000 had been collected. 
During December, payments were much more rapid; the whole amount 
collected up to December 31st being $40,686.73. Between that time 
and the 2d day of February, the last day on which taxes were paid in, 
about $7,500 additional was collected. 

When the bank closed its doors, it had in its vaults, in cash, $20,- 
274.01. The lowest point to which the cash on hand had fallen subse- 
quent to the time when the bulk of the taxes were collected was $11,- 
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652.25, on February 1st. After February 1st, $45.36 was collected for 
taxes; so that hereafter, in dealing with the subject of the lowest 
amount of cash remaining on hand after the collections were made, the 
$45.36 will be added to the $11,652.25, making the lowest amount re- 
maining on deposit $11,697.61. Suitable demand was made by the com- 
missioners of the county, whose duty it is to act in that regard, upon 
the receiver of the bank, for the payment of the full amount of the 
taxes which the bank had received. Such other facts as are material 
will be referred to in the course of the opinion. 

1. The first question to be considered is as to the nature of the re- 
lation which arose between the bank and the treasurer of the county 
by reason of the collection of the taxes and the deposit of the money to 
the credit of the treasurer. 

Without referring in detail to the several statutes of Ohio which 
bear upon tliis subject, it is enough to say that the funds were pub- 
lic funds, and that, neither by contract nor estoppel, could they be- 
come possessed of any other character. The treasurer, under the 

I law, had no right to deposit them ; and rieither the treasurer nor the 

county commissioners could, by knowledge of the method of deal- 

• ing with the fund, or by consenting to the same, change the character 

of the fund or the rights of the county. The cashier of the bank, as 
deputy, was the treasurer of the county as to the particular taxes which 
he collected. The fund was, and always remained, a trust fund, and, 

: as such, was rightfully subject to the application of every rule which 

j exists in favor of its preservation. 

j 2. Such being the character of the fund, what are the rights of the 

J parties? 

' It is contended by the complainant (1) that, under the so-called rule 

of good conduct, and the legal presumption arising therefrom, so 
much of the funds of the bank as its officers permitted to remain in 
its vaults after the taxes were paid in must be recognized as the funds 
of the county, and that therefore the lowest amount on deposit after 
the funds had accumulated must be decreed to belong to the trust ; (2) 
that, as to the residue of the fund, it swelled, pro tanto, the assets of 
the bank, and therefore impressed upon the remaining assets of the 
bank a trust; (3) that, as the bank, during the period in which the 
deposits were made, invested the mingled mass in various bills, notes, 
and other securities, the residue of the fund, after allowance for the 
amount that remained on deposit, must be charged against the proceeds 
of the loans made from the funds of which the public funds formed a 
part. 

The general rules of law applicable to cases of this character may be 
said to be definitely established in this country. Much difficulty is 
encountered in the application of the facts of any particular case to 
these rules, but I think that an analysis of the conditions here will 
resolve any difficulties which present themselves. 

The rule, as laid down by Mr. Justice Bradley, in the case of Freling- 
huysen v. Nugent (C. C.) 36 Fed. 229, is as follows: 

"Formerly, the equitable right of following misapplied money or other prop- 
erty into the bands of parties receiving it depended upon the ability of iden- 
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tilling It; the equity attaching only to the yery property misapplied. This 
right wa9 first extended to the proceeds of the property, namely, to that 
which was procured in place of it, by exchange, purchase, or sale; but, if it 
became confused with other property of the same kind, so as not to be distin- 
guishable, without any fault on the part of the possessor, the equity was lost 
Finally, however, it has been held as the better doctrine that confasiim does 
not destroy the equity oitirely, but converts it into a charge upon the entire 
mass, giring to the party injured by the unlawful diversion a priority of right 
over the other creditors of the possessor." 

This doctrine is also declared by the Supreme Court of the United 
States, in the case of Bank v. Life Insurance Company, 104 U. S. 54, 
26 L. Ed. 693, as follows: 

"That, so long as trust property can be traced and followed into other 
property into which it has been converted, the latter remains subject to the 
tpist ; and that, if a man mixes trust funds with his own, the whole will be 
treated as the trust property, except so far as he may be able to distinguish 
what is his own — are established doctrines of equity in every case of a trust 
relation, and to moneys deposited in a bank account and the debt thereby cre- 
ated, as well as to every other description of property." 

The rule declared in Frelinghuysen v. Nugent, supra, is quoted with 
approval by Mr. Chief Justice Fuller, in the case of Peters v. Bain, 133 
U. S. 670, 10 Sup. Ct. 354, 33 L. Ed. 696. In that case, the court held : 

"The individual partners in a private bank were also directors in a national 
bank, and, by reason of their position, became possessed of a large part of 
the means of the national bank which they used in their own business. They 
assigned all their property to trustees for the benefit of their creditors. The 
national bank also suspended, and went into the hands of a receiver. Held, 
that the receiver was entitled to the surrender of such of the property as 
had been actually purchased with the moneys of the bank as he might elect: 
but that purchases made and paid for out of the general mass could not be 
claimed by the receiver, unless it could be shown that moneys of the bank in 
the general fimd at the time of the purchase were appropriated for that pur- 
pose." 

This rule is amplified, also, to the effect that, if the trustee has min- 
gled a trust property with his own, he will be deemed to have used his 
own rather than the trust property, and so to leave the remainder under 
the trust ; and that is sufficient identification for the owner. And so, 
as stated in another form, when a trustee wrongfully commingles' trust 
money with his own, and makes payments from the common fund, it 
will be presumed that he paid out his own money, and not the trust 
money. Standard Oil Co. v. Hawkins, 74 Fed. 395, 20 C. C. A. 
468, 33 L. R. A. 739 ; State v. Bank, 64 Neb. 725, 75 N. W. 28. 

We discover, therefore, that, in the first place, identification of a trust 
fund is complete, where moneys are found in the hands of the trustee 
who has mingled his own funds with the trust fund, and that the re- 
maining fund, if not in excess of the trust fund, will be deemed to be 
that portion of the trust fund which the trustee has not touched, because 
belonging to the trust ; and, in the second place, that, if the trust fund 
has been mingled with the body of the trustee's estate, and the trust 
fund, or any part of it, has been converted into other specific forms 
of property which can be discovered and followed, and which passed 
into the hands of the assignee, receiver, or trustee, that property will 
be turned over to the beneficiary of the trust, or, if the trust fund has 
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been mingled with the funds of the trustee, and has been inve^ed, 
along with trust funds, in assets which have come into the hands of 
the receiver or assignee, then the trust fund is made a charge against 
the entire mass of the assets in the acquisition of which the trust fund, 
together with the other property of .the trustee, was used. 

Bearing constantly in mind the nature of the fund, and the fact that 
it could not, by^ any agreement or otherwise, become a "deposit" in 
the sense in which that term is used in banking, and that the relation 
of debtor and creditor could not exist, we must differentiate this case 
from those in which the parties to the transaction were a bank on the 
one hand, and, on the other hand, an individual who, whether right- 
fully so doing or not, yet had the power to contract with the bank and 
make deposits with it, we find light thrown upon our inquiry by the 
language of Mr. Justice Miller, in the case of Marine Bank v. Fulton 
Bank, 2 Wall. 252, 17 L. Ed. 785, and quoted by Mr. Justice Brewer, 
in Commercial Bank of Pennsylvania v. Armstrong, 148 U. S. 60, 59, 
13 Sup. Ct 633, 636, 37 L. Ed. 363 : 

'*A11 deposits made with bankers may be ddvlded into two classes, namely, 
tbose in wbich the bank becomes bailee of the depositor, the title to the thing 
deposited remaining with the latter ; and that other kind of deposit of mon^ 
peculiar to banking business, In which the depositor, for his own convenience, 
parts with the title to his money, and loans it to the banker. And the latter, 
in consideration of the loan of the money and the right to use it for his own 
profit, agrees to refund the same amount, or any part thereof, on demand. 
The case before us is not of the former class. It must be of the latter." 

In this case, the depositor, if we may call him such, did not part with 
the title to his money. He could not part with it. The law forbade 
it. The case therefore falls within the first class referred to by Mr. 
Justice Miller, namely, into that class in which the bank becomes 
bailee of the depositor ; the title to the thing deposited remaining with 
the latter. 

Among other cases upon which the defendant seems to rely very 
largely, as far as federal authorities are concerned, is the case of Spo- 
kane County V. Clark (C. C.) 61 Fed. 538, decided in the Circuit Court 
for the Eastern District of Washington, in 1894, by Judge Hanford, and 
on the same case, decided by the Circuit Court of Appeals, 68 Fed. 
979, 16 C. C. A. 81, in which the judgment of the lower court was af- 
firmed. The lower court passed upon a demurrer to the bill, which 
seems to have been predicated upon the allegations of a deposit by the 
treasurer in the First National Bank of Spokane of certain sums of 
money, of which all but about $11, ODD had been repaid ; that the bank 
became insolvent, and went into the hands of a receiver ; that the re- 
ceiver, since his appointment, had received of the assets of the bank 
sufficient money and funds wherewith to pay and satisfy the balance 
so deposited by the county treasurer. Of course a demurrer to such 
a bill would have to be sustained, and the holding of the court, both 
originally and on appeal, is in no way inconsistent with the contention 
of file complainant here. There was no allegation in the bill, either (1) 
that the bank had on hand, at the time it went into the hands of the 
receiver, any cash; or (2) that the money deposited by the treasurer 
had, either separately or in conjunction with the other funds of the 
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bank, been used to purchase any securities or acquire any other prop- 
erty which went into the hands of the receiver. If we should eliminate 
those two propositions from the case that is now before us, there would 
be nothing of it. They are the two facts which do appear, and upon 
which stress is laid. And the court distinctly declares the law as 
just stated, in the case in the Circuit Court, on page 539 of 61 Fed. : 

"Money held by a bank as trustee is not part of Its assets, nor legally sub- 
ject to the claims of its creditors. If the money had been kept Intact as a 
special deposit, or if It was possible to prove that any of the complainant's 
money, or any securities or property acquired by the bank by Investment of 
money with which it had been mingled, came into the receiver's hands, ac- 
cording to the principles of equity now firmly established, the right of the 
complainant to the relief prayed for would be clear; but there, is no averment 
in the bill of complaint that the money deposited can be traced, nor that the 
estate which -has come into the receiver's hands includes securities or property 
of the bank acquired since receiving said deposit. It does not appear that 
any of said money was invested, nor that it was not all paid out to other 
depositors or creditors before the bank closed its doors." 

And again, on page 540, after referring to the case of National Bank 
V. Insurance Co., 104 U. S. 54, 26 L. Ed. 693, Judge Hanford says : 

"The complainant has failed to bring the case at bar within rule established 
by the Supreme Court in the above-mentioned decision, by not alleging that 
any of the money deposited by the treasurer can be traced to the custody of 
the receiver and identified, or that any of said money has been mingled with 
the property which has come into his hands." 

So that, so far as the decision of the lower court in that case is 
concerned, it states the law not inconsistently with the claim made by 
the complainants in this case. And this view is emphasized when we 
examine the opinion of the Circuit Court of Appeals in the same case. 
68 Fed. 979, 16 C. C. A. 81. On page 980 of 68 Fftd., page 82 of 
16 C. C. A., the opinion says: 

"It is not alleged In the bill that any of the money of the complainant 
or any assets or property thereby procured, has come into the hands of 
the receiver. It is true it is averred that the bank still retains $11,355.68 
of the complainant's money, but it is not said that any portion of the same 
was In the possession of the bank when it closed Its doors. We Interpret 
the averments of the bill to mean — as in fact It was conceded upon the 
argument — that the money which the receiver holds is not that which was 
turned over to him, as such, when the bank closed, but that it is the proceeds 
of collections made by him since that date. If it had been alleged in the bill 
that at the time of its failure, the bank held a sum of money equal to, or 
less than, the amount here sued for, the court might lawfully presume that sum 
to be of the public funds of Spokane county, since it will be presumed that 
trust funds have not been wrongfully misappropriated or criminally used by 
the ofl3cers of the bank." 

The court goes on to discuss the general rule, as first amplified 
in Knatchbull v. Hallett, and lays down the rule in the following lan- 
guage : 

''The newer and more equitable doctrine permits him to recover it (that Is, 
the trust property) from any one not an innocent purchaser, and in any shape 
into which it may have been transmuted, provided he can establish the fact 
that it is his property, or the proceeds of his property, or that his property has 
gone Into It, and remains in a mass from which it cannot be distinguished." 
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The only proposition decided by the court in this Spokane County 
Case is that stated on page 982 of 68 Fed., on page 84 of 16 C. C- A., 
as follows: 

"We are unable to assent to the proposition that, because a trust fund has 
been used bj' the insolvent in the course of his business, the general creditors 
of the estate are by that amount benefited, and that therefore equitable con- 
siderations require that the owner of the trust fund be paid out of the estate 
to their postponement or exclusion." 

It is true that some of the courts have gone to that extent; but 
this case has not been tried upon any such theory, or upon any such 
claim. But we are not confined to an examination of the Spokane 
County Case, just cited, to learn what was the view of the Circuit 
Court of Appeals of the Ninth Circuit. On the very day that it de- 
cided Spokane County v. Bank, it also decided City of Spokane v. 
Bank, 68 Fed. 982, 16 C. C. A. 85. This case grew out of the same 
failure, and was against the same bank. The lower court had sus- 
tained a demurrer to the bill, and this decision the Court of Appeals 
reversed. The court says, in its opinion, that the bill in the Spokane 
City Case differs from the Spokane County Case in one important 
particular : 

"It contains the averment that the elty treasurer had deposited with the 
First National Bank of Spokane moneys of the city known by the officers of 
the bank to be such, and that said officers failed to keep said moneys separate 
and distinct from other funds, but wrongfully mixed and commingled the 
same with the money of the bank, and that it has used the same in paying its 
employes, patrons, clients, and depositors, *and in the purchase by said de- 
fendant. First National Bank, of property, notes, bills, and securities now con- 
stituting and forming the assets of said defendant. First National Bank, in 
the possession of the receiver hereinafter mentioned.* Thereafter follows the 
allegation that the receiver has, since his appointment, collected of the assets 
of said bank a sum equal to the amount still due the citj'. We construe these 
averments of the bill to distinctly allege that the assets that came into the 
Hands of the receiver were purchased by the bank with the city's money. Tu 
the light of the authorities cited In the foregoing decision [Spokane County 
Case], and of the conclusions there reached, we are of the opinion that the de- 
murrer to this bill should have been overruled." 

If the facts in that case were identical with the facts in this case, 
the bill of complaint could have been framed in the same language. 

Much stress is laid on the case of Beard v. Independent District of 
Pella City, 88 Fed. 375, 31 C. C. A. 662, decided by the Circuit Court 
of Appeals for the Eighth Circuit. An examination of that case shows 
that it is entirely in harmony with the case last above cited, and with 
the conclusion arrived at in this case. A very full discussion of the 
law IS presented by Judge Shiras, who sat with Judges Sanborn and 
Thayer, and the court arrives at the conclusion that no trust can be 
declared, because no money was ever deposited in the bank whereby 
the assets of the bank were increased. The case of San Diego County 
V. California National Bank (C. C.) 52 Fed. 59, undoubtedly went 
much further than the Circuit Court in Washington ; but both cases 
are authorities supporting the contention of the complainants here. 

In re Mulligan (D. C.) 116 Fed. 715, is an interesting case, in which 
Judge Lowell discusses tiie general subject of impressing assets with a 
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trust, and, in the main, taking the view agfainst liberal allowances in 
that respect. Referring to the rule that drafts made against an ac- 
count in a bank are supposed to be paid out of the trustee's own funds, 
leaving the trust fund in the residuum, he says that the rule is also 
extended to cases in which the bank itself was the defaulting trustee. 
The cestui has sometimes been allowed a charge prior to that of the 
general creditors upon the general cash assets of the defaulting bank, 
or upon the minimum value of these assets since the date of the trust 
deposit. If, since that date, the cash assets have at any time fallen 
below the amount of the trust deposit, it has been held that the trust 
fund has been dissipated to that extent. A number of cases are cited 
on page 718. On page 721, in passing upon another phase of the same 
case, he says that the mingling of another undefined trust with other 
trust funds so complicates the situation as to make it impossible to 
apply the principle last referred to, and therefore, all the funds go into 
the general estate. 

So that, when we narrowly examine the cases, there would seem to 
be no real conflict, at least among the federal courts, upon the prop- 
osition that, when a trust fund is mingled with other funds of the 
trustee so as to form an indistinguishable mass, and the whole mass 
invested in assets which come into the hands of a receiver, a trust will 
be declared in favor of the beneficiary, and a preference given, to the 
extent that the trust fund has been, along with other funds, invested 
in such assets. 

Now* in this case, we find a trust fund aggregating $48,289.17 pass- 
ing into the possession of the bank. Of this, $11,697.61, of cash which 
remained in the vault of the bank, may be said to be the residue left 
of the fund, under the rule of law hereinbefore quoted. As to the 
residue, $36,591.56 was used by the bank in the course of its business. 
By the course of its business, I mean the usual course of a bank's 
business. There is no claim made that the books of the bank do not 
correctly state the business that was done* by it, or tha,t any of its money 
was diverted to improper uses, except as an improper use can be found 
in the loaning of money to customers who were known to be insolv- 
ent by the bank oflficials at the time the loans were made. 

The period of the reception of the deposits covers but little more than 
three months. The deposits were made between October and Febru- 
ary, and the $36,591.56 must therefore have been used in the ordinary 
course of business, either in payment of obligations of the bank due 
in the ordinary course, or in the loan of money or purchase of paper 
or other securities in the ordinary course of business. It therefore fol- 
lows that, if a portion of this fund was used to pay oflF debts of the 
bank, the creditors of the bank are benefited, pro tanto ; but it does not 
appear that any of these funds were used to pay off debts of the bank, 
as that expression is commonly used, for the condition of the bank did 
not change, from time to time, from the beginning of these deposits 
of the county funds until the bank closed. There was no suspicion of 
its insolvency, and it continued to receive deposits, from time to time, 
in the usual manner. The daily transactions of the bank were of the 
same general character over the entire period. The cash balance oa 
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the first day of the deposits was over $24,000, and on the day it closed 
something over $20,000. During the period in controversy, the trans- 
actions of the bank aggregated over $8,000,000, but the difference be- 
tween the credit and debit transactions was only $4,356.20. So that, 
considered as a series of business transactions, it cannot be said that 
the trust fund was used to pay off debts. If this be true, we are re- 
lieved from a consideration of th6 question as to whether or not, in 
the case of a trust of this character, where the fund was used prior 
to the disclosure of insolvency for the paying of debts of the concern, 
the creditors will be heard to oppose the declaration of the trust as 
against the proposition that the fund coming into the hands of the as- 
signee or receiver has been increased, pro tanto, and the debts de- 
creased in like amount, by reason of the use of the trust fund. 

I think it is fair to say, as a business transaction, that all of this 
fund, aside from the $11,697.61, was used for the purchase of com- 
mercial paper and other securities of the same kind. Now, if the paper 
bought with this and other funds which the bank had at its disposal all 
proved to be worthless, no charge could be made against th|{fasset5 
in the hands of the receiver on account of this trust, because, as we are 
following the trust fund into property which it, with other funds, pur- 
chased, we must suffer the consequences if it turns out that the pur- 
chased property is valueless. That, to a certain extent, is true in this 
case. During the period in controversy — ^that is to say, between Oc- 
tober 9, 1903, and February 1, 1904— the bank acquired commercial 
paper aggregating $142,008.20. A large part of this paper was worth- 
less, and, as to a part of it, the funds of the county were not invested 
in it. The whole amount collected on account of the moneys loaned 
during the period while the trust fund existed was $12,825.84. Of this 
amount, $1,911.76 was collected from loans made between October 8th 
and November 1st, while during that period only $674.63 was collected 
on account of taxes ; so that we must, of necessity, exclude from the 
total amount received during the period in controversy the sum of 
$1,237.13, being the amount collected on account of loans into which 
the trust fund could not have gone. The amount, therefore, collected by 
the receiver on account of loans made out of funds with which the trust 
fund was mingled, is $11,588.71. 

Complainant also asserts a claim against the balances on deposit with 
the various depository banks of the Gallon Bank. I cannot certainly 
trace any part of the trust fund into these depositories. Deposits in 
these banks were made from time to time; but these were all open 
accounts, fluctuating from day to day according to the demands for 
exchange, and affected almost always by the indebtedness of the Gallon 
Bank to the various depositories, and by the amount of rediscountcd 
paper which it handled through them. 

It follows, therefore, from this view of the law, that the com- 
plainant is entitled to assert, as against the receiver, the right to a 
repayment of the sum of $23,286.32, being the portion of the trust fund 
which can be traced into the hands of the receiver, viz., •$11,697.61 
cash remaining in the bank, and $11,588.71, being the amount collected 
by the receiver from loans which were made out of funds of which 
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the trust formed a part; and the residue ot the trust fund, to wit, 
$25,002.85, will be charged against and satisfied, if so much is realized, 
out of such further collections as the receiver may make on account of 
these loans. 

A decree may be entered accordingly. 






THE WYOMISSING. 

(District Court, K D. New York. August 8, 1906.) 

Collision— Tow and Anchobed Dredge— Unnecessarily Obstbuotino Chan- 
nel. 

A tug, with a tow of 23 boats in tiers, the whole 1,000 feet long and 100 
feet wide, with helping tugs on the sides, passing through the Arthur Kill 
In the night, held not in fault for a collision between one of the rear boats 
in the tow and a dredge engaged in dredging the channel, which had been 
breasted off toward the Staten Island shore for the night, a distance of 
about 50 feet from the side of the dredged channel ; it appearing that it 
co^ haTe safely moved 60 feet further toward the shore, and therefore 
neSlessly obstructed the passage of vessels and left Insuflicient room for 
such a tow to pass, in view of the reverse tide in the Kill. 

In Admiralty. Suit for collision. 

Carpenter, Park & Symmers, for libelant 
Armstrong & Brown, for claimant. 

THOMAS, District Judge.. This action involves a collision, be- 
tween 4 and 5 o'clock on the morning of November 10th, of a tow in 
charge of the tug Wyomissing and the starboard side of libelant's 
dredge No. 7, lying westerly of the Elizabethport Ferry, in the Arthur 
Kill. There were two helping tugs on the starboard side of the tow. 
The dredge had. on November 9th been working in the most southerly 
cut. No. 1, and iinished at about 6 p. m., when it was breasted off to- 
wards Staten Island. 

Ittman, the United States inspector, could only say that it moved, 
but did not give the distance. It moved itself, without the usual aid 
of the tug General Newton. Moriarity, the captain of a tug, was near 
dredge No. 2, 1,000 feet away, and saw it moved, and saw it the next 
morning. He stated that it *'went in 50 or 100 or 75 feet," and that it 
was within about 75 feet from the bank, and that there was no scow 
alongside of it. He also says that a tow going east would have 450 feet 
from the dock, and that there was from 350 to 400 feet of water be- 
tween the bar on the north shore and the dredge. The actual dis- 
tances are stated below. 

Clancy, the master of the tug Bouker, states that he was at the 
dredge at 7 :30 p. m., and that it was 75 feet off the Staten Island shore,' 
and that it had moved from 25 to 50 feet out of the cut, and could pot 
have gone farther to the southward ; that it would take 10 minutes to 
take up the spuds ; and that with the Bouker he could tow it 3 miles per 
hour against the tide. Taylor, the president of the libelant, saw the 
dredge November 9th at about 7 o'clock p. m. He states that it was 
then some 200 feet west of the ferry and 80 feet off shore ; that the 
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dredge drew from 9 to 10 feet ; that it had no scow ; and that it was 
not possible to get the dredge farther towards the Staten Island shore, 
as there was not more than 10 feet of water south of where "the dredge 
lay. 

Savage, who was the master of a local tug, stated that a strong tug 
like the Bouker could tow the dredge, but that a small tug like the 
General Newton could not to\v it to the northerly shore ; that scows of 
the Taylor Dredging Company and dredges tie up at the pipe dock on 
the northerly side ; and that the Bouker could shift it to that place about 
as quickly as he could breast it off. But Taylor, president of the libel- 
ant company, stated that he was not allowed to use this dock. It ap- 
pears from the evidence of this witness, as well as others, that at the 
point where the dredge lay, the flood tide towards the Staten Island 
shore, a bar ran out from the northerly shore about 200 feet. Savage 
states that it was a hard place to get by, in which he is confirmed by 
the claimant's evidence and disputed by libelant's evidence. That 
question is discussed later. 

Carolsen, who was on dredge No. 7, stated that it moved about 50 
feet towards the Staten Island shore, and 70 or 80 feet therefrom; 
that if it had gone farther it would have gone aground ; that he pulled 
the spuds up flush with the bottom. Lee, the cook of the dredge, stat- 
ed that the dredge was SOO feet west of the Staten Island Ferry ; that 
the dredge was breasted off 50 to 75 feet from the cut, and was from 
60 to 70 feet away from the shore. Peterson, deckhand on dredge No. 
7, stated that he helped breast in the dredge ; that it went towards the 
shore ; that the spuds were taken up, the dredge warped over, and the 
spuds dropped again. Peterson did not know much about distances, 
nor did Neilson, who was on the dredge, and stated that it moved 70 
or 80 feet, and was 80 to 100 feet from the shore. Thompson, on the 
dredge, stated that it breasted over from 50 to 60 feet from where it 
left off work and was 80 feet from shore. 

Scott, captain of the Wyomissing, not on duty at the time of the col- 
lision, said that going westerly at 7 :30 the evening before he passed be- 
tween the dredge and Staten Island; that it had a scow on its port 
side : that there was 150 feet t)f clear water south of it ; that the Wyo- 
missing draws 13 feet 6 inches ; that he stopped and asked some one 
on the dredge, if he was going to move but received no answer. He 
stated that to pass the dredge safely he needed 25 to 30 feet more room 
than he had, and that in ordinary navigation at low water he came with 
his tug within 50 feet of the meadows ; that if the dredge were not 
there he could keep within 50 feet of the meadows with his tow com- 
ing up ; that he had seen Taylor's dredges at the pipe dock. 

Scheid, the pilot in charge of the Wyomissing at the time of the col- 
lision, stated that his tug had the hawser, while there were two tugs 
on the starboard side of the tow. He confirmed the evidence of Scott 
as to passing the dredge going down at 7:30 on the previous night. 
He stated that the Wyomissing, at the time of the collision, passed 150 
feet off the dredge, the first tier of boats passed about 20 to 30 feet, 
the second tier 18 feet, the third tier 8 feet, and the fourth tier 6 feet ; 
that the fifth tier collided ; that the tug Ashbourne was shoving on the 
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Starboard side of the third tier, and that the Pencoyd had backed aWay 
from the tow at the time of the collision. 

Powers, the pilot of the helping tug Ashbourne, stated that he went 
down light between noon and 5 p. m. of the night before; that the 
dredge was in the middle of the channel ; that when he came back he 
went alongside of the fourth tier; that the fifth tier passed the dt^dge 
15 to 20 feet, and that the Ashbourne, dM not clear over 4 or 6 feet ; 
that the Pencoyd dropped off to avoid the dredge. It appears that 
there were six tiers of boats, four boats in five tiers, and three boats 
in the last tier. This witness states that 300 feet of clear water was 
needed to take the tow past the dredge. 

Halpin, pilot of the Transit, stated that he passed the dredge going 
Jown at 1 or 2 o'clock a, m. ; that the dredge had a scow on its port 
side. He stated that he had been within 25 feet of the Meadows with a 
tow drawing 11 J4 feet at half tide; that at low tide there was 2J4 feet 
less water than at half tide ; that the dredge was 200 feet off the Staten 
Island shore, and the scow on its port side 150 feet oflf such shore; that 
the dredge on its starboard side was from the New Jersey shore 390 
or 400 feet, "something like that." "Q. So that there was 400 feet, or 
how many feet, to navigate in there between the Jersey shore and the 
side of the dredge? A. No, sir; we had Elizabethport bar to contend 
with. We didn't have that much clear waten We couldn't go over 
that bar." 

O'Toole, captain of the Pencoyd, testified that he was pushing on the 
fifth tier, but necessarily backed away when within 25 feet of the dip- 
per of the dredge; that the dredge was lying 150 or 175, maybe 200, 
feet off the Staten Island shore, which would leave 200 feet between it 
and the New Jersey shore. 

There is the usual conflict. The libelant insists that the dredge with- 
out a scow was as far to the Staten Island shore as possible, while the 
claimant declares that the dredge and its scow were near the middle 
of the channel and had not moved from 7 :30 o'clock of the evening 
previous. The blue print, "Exhibit No. 1," offered by the libelant 
shows that the new channel, opposite the point where the dredge lay 
at the time of the collision, was 300 feet wide, the distance to the dock 
line on the New Jersey shore 100 feet, the distance from the south line 
of the cut to the shoal line on the Staten Island shore about 160 feet, 
the greatest width of the bar on the New Jersey shore from the north 
side of the new channel as projected was 100 feet, and the distance from 
such point of the bar to the shoal line on the Staten Island side about 
300 feet, and the distance from the point where the starboard side of 
the dredge lay, which is found to be 50 feet outside the southerly 
line of the channel, westwardly and parallel to such line, to a point 
opposite the point of the bar, was 325 feet, and the distance between 
such last point and the nearest part of the shoal was about 250 feet. 

The evidence is vague as to the dimensions of the dredge, but there 
is some suggestion that it was 42 feet wide and 75 feet long. Whether 
that includes the overhang of the bucket does not appear. The tow 
was about 1,000 feet long, and, except the last tier, probably 100 feet 
wide, and the helping tugs were to the starboard, occupying additional 
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^ace. Therefore the problem was to take, on a strong flood tide set- 
ting towards Staten Island from Elizabethport river, a tow 1,000 feet 
long and 100 feet wide with helping tugs on the outside thereof, 
through a piece of water 300 feet wide at its westerly end, 450 feet 
wide on the easterly ^nd, where the dredge lay, with a distance of 325 
feet between such easterly and westerly ends, with the consideration 
that the tow must be kept off a dredge of the size named, and yet not 
be carried onto the projecting bar or New Jersey docks, where boats 
customarily are lying. It is true that at the point where the dredge 
was lying there was 450 feet on its starboard side, but 325 feet west- 
erly tiiis space was reduced to 300 feet between shoal points. That 
was a contracted space through which the tow must pass to utilize the 
ampler space north of the dredge. After the tow passed Elizabethport 
river the tide set right towards the dredge, and after the tug passed 
the dredge easterly about 1,000 feet to Dooley's Point the tide set to- 
wards the New Jersey shore, against which the towing tug must guard, 
lest it be driven upon the docks or whatever might be lying there. 
' This reversing tide was a matter to be taken into account. The navi- 
gator had the point of the shoal on his port side, and 325 feet easterly 
on his starboard side the dredge, so that an oblique line between such 
obstructions shows about 400 feet, not counting the length of the 
dredge. 

The dredge moved out from the new cut not more than 50 feet. 
Some of the libelant's witnesses make the estimate less. But the map 
shows that there was room to move out 150 feet before reaching shoal 
water. The dredge was 42 feet in width. It moved towards shore 50 
feet. That left 150 — 92, or 68 feet of water before reaching the shoal 
that the dredge did not utilize. Hence it unnecessarily reduced the 
passage by that distance. Taking into consideration the difficulties of 
the situation and the unnecessary obstruction of the dredge, the libelant 
does not fulfill the burden of proving that the collision was caused by 
any fault of the tug, or that the tug negligently contributed to the 
injury. The dredge had daylight and ample time to move out of the 
way. The tug had night, adverse tides, and uncertainty to confuse, 
and obstructions on either side to avoid; and it is deemed unjust to 
condemn her. 

The libel will be dismissed. 



THE WYOMISSINQ. 

(District Ck>urt B. D. New York. July 31, 1906.) 

Collision— Tow and Anchored Dbedob« 

A dredge, aigaged In goTemment work in dredging a new channel In the 
Arthur Kill, at the close of work in the afternoon was breasted off to- 
ward the Staten Island shore. During the night a collision occurred be- 
tween the dredge and one of the starboard scows in a tow of 22 arranged 
in tiers of 4 boats each, except the last tier. A preponderance of the 
erldence showed that the dredge was 100 feet or more south of the south 
Ibie of the new channel and as near the shore as she could safely get 
and that the tow had an available space of 500 feet in which pass. Held, 
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that the collision must he attrlbnted solely to the fault of the tog in fiOllng 
to keep the tow at a safe distance^ 

In Admiralty. Suit for collision. 
Carpenter, Park & Symmers, for libelant 
Armstrong & Brown, for claimant. 

THOMAS, District Judge. On October 25th the libelant's dredge 
No. 2, pursuant to a contract with the United States, was dredging 
a new channel, 300 feet wide, in the Arthur Kill. Work was stopped 
about half past 5 o'clock p. m., and the dredge was breasted oflf by the 
steam tug Newton towards the Staten Island shore. Between 4 and 
5 o'clock in the morning of October 26th, the steam tug Wyomissing, 
aided by the tug Transit on her starboard side, was towing, on a haw- 
ser which was 50 fathoms in length, 22 loaded canal boats and barges, 
arranged 4 in a tier, save the last tier, where there were 2. The for- 
ward tier contained 4 scows, each about 30 feet wide. On tlie star- 
board side of the tow was Pencoyd, a helping tug. The starboard boat 
in the second tier came in collision with the starboard comer of the 
dredge, which was headed westerly. The claimant's evidence tends 
to show that the dredge was in the middle of the channel, although 
some of its witnesses state that it was somewhat nearer the southerly 
side thereof; that a schooner, 30 feet in width, was lying at the docks 
on the north side of the Kill, on which the flood tide set, so that there 
was not sufficient room to pass the dredge; and that, as the point it- 
self is on that tide one of the most difficult for navigation, the tugs 
were not in fault for the collision. 

There are two essential questions of fact: How much room did the 
tow have? Could the dredge have given her more room? The par- 
ties diflfer as to what point opposite the Staten Island shore the dredge 
was at the time of the collision and as to her relation to the center 
of the new channel. 

The claimant's evidence tends to show that the dredge was in the 
new channel, and opposite Dooley's Point, at the point marked "X," 
through which Capt. Scheid of the Wyomissing and others afterwards 
made soundings every 16 feet, whereby he discovered, as he testified, 
that the water showed a depth of "21 feet up to about 150 feet from 
the Staten Island shore ; * * * from 16 to 14 feet to within about 
75 of the shore." Thereupon, as he testified, the water gradually 
shoaled up until he found 12 feet of water within 25 feet of the shore. 

The evidence for the libelant, given by Vollum, the government in- 
spector on dredge No. 2, shows that the dredge had been working on 
the fourth cut on the south side of the central line of the new chan- 
nel, that each cut was 25 feet wide, and that she was breasted off to the 
point marked "X" (opposite which he placed his initials, "P. E. V."). 
Vollum knew approximately where the dredge was before and after 
she was breasted off, as he had the official map showing the workings. 
He was an intelligent and apparently a fair witness. He places the 
dredge at the time of the collision farther to the eastward than the 
place indicated by the claimant's witnesses, and within 150 feet of the 
Staten Island shore. He states that she was 100 or 125 feet south 
of the south line of the new chaxmel, and that she was carried so far 



Digitized by VjOOQIC 



^ THE WTOMISSINO. . 243 

to the southward that her port side same against a T)ank, so that she 
listed. Johnsen, the captain of the dredge, estimates that she was 
breasted off 50 feet south of the new channel and until she was 150 
feet from the Staten Island shore, and he also describes her list from 
striking the bank, although he seemed to think that the listing was 
caused by. the spuds striking the bank. The spuds were four great 
timbers, one in each comer of the dredge. The forward spuds weigh- 
ed about 20 tons each, and the after spuds about 8 to 10 tons each. 
These spuds were used to hold the dredge in position. Theyi* could 
have been drawn up by some labor, and the draft thereby reduced to 
7J4 feet; but in that case other means of anchoring would have been 
required, and, moreover, this would have allowed the bottom of the 
dredge to ground, if, perchance, sufficient shallow water was met, 
which would have exposed the machinery of the dredge to injury. It 
is thought that the libelant was not required to draw up the spuds. 

This evidence that the dredge was breasted off is supported by Tay- 
lor, the owner of the dredge, who places the distance from the Staten 
Island shore at 125 feet; by Moriarity, the captain of the attending 
tug General Newton, who states that he by means of his tug breasted 
the dredge to a point about 125 feet distant from the Staten Island 
shore, when the scow on the port side of the dredge grounded, with 8 
to 12 feet of water on her port side ; by Ittman, the United States in- 
spector of dredge No. 7, which was lying about 800 feet to the east- 
ward of dredge No. 2, who states that the port side of the scow was 
about 125 feet from the Staten Island shore and the starboard side of 
the dredge 200 feet therefrom. These witnesses saw the location by 
daylight, while the claimant's witnesses saw the dredge only by night 
The claimant's witnesses — Scheid, master, Martin and Milles, deck 
hands on the Wyomissing ; Halpin, the pilot, and Scott, master, of the 
Transit; O'Toole, master of the Pencoyd; Carolan, pilot of the tug 
Overbrook, who followed Scheid's tow and safely passed the dredge 
with a tow of 18 or. 20 boats — placed the dredge in the middle of the 
channel, or a little to the southward thereof. Savage, the captain of 
the Erie, stated that at low tide there was sufficient \yater to within 
90 or 100 feet of the point "X" on the line marked "X, X." But that 
line was somewhat westward of the actual location of the dredge when 
the collision occurred. O^Toole placed the dredge off Dooley's Point, 
and testified: 

"Q. What iB your course, when you come up to Dooley's Point from the 
bridge, with respect to one shore or the other? A. About northeast. Q. How 
close do you go to the shore? A. To the Staten Island shore you can go 
riRht along there within 25 feet of It. Q. Did you go there on this occasion? 
A. We couldn't do it Q. Why not? A. On account of the dredge being 
there in midstream. Q. If it hadn't been there, you could have done it, could 
you? A. If it hadn't been there, we could have done it very easy. ♦ ♦ ♦ 
Q. You say, after you get lip to Dooley's Point, you can go within 25 feet of 
the Staten Island shpre from Dooley's Point? A. You can go within 25 feet, 
but naturally we go along therie 100 feet all the way from the time we leave the 
bridge until we come to the Point" 

Later he says : 

"I know we can go within 30 feet of the shore west of Dooley's Point Q. 
How about east of Dool^'8 Point? A. You come around Dooley's Point and it 
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Bhoals up. The tide cuts off there, and it shoals iq) on your starboard hand. 
♦ • • Q. After you pass Dooley's Point to the eastward, what do yoo 
say? A. It shoals all up; all flat. Q. You mean you can't go within 100 feet 
of the Staten Island shore? A, Not with 10 feet of water, you couldn't Q. 
That Is to the eastward of Dooley'B Point? A. That is to the eastward of 
I>ooley*8 Point" 

He further states that the dredge was opposite the point marked 
"X,'' on the line marked "X, X": 

"Q. That you call Dooley's Point, and opposite that point, in the center of 
the stream, you would say the dredge was? A. Yes, sir." 

This evidence has been given in some detail, as it furnishes a prob- 
able explanation of the differing statements* of the witnesses as to the 
navigable water on the south side of the channel. The measurements 
of Capt. Scheid have already been noted. They differ materially from 
the evidence of Capt Moriarity, who made measurements before the 
trial was concluded, whereby he found, as he states, that five sound- 
ings, beginning at the east end of Doole/s dyke, show, 130 feet off, 
8 feet of water. He said : 

"We went down abreast of Dooley's property, where the dry dock Is, that 
we fetched about here (drawing a line on the chart). We went off there 130 
feet, and found 9 feet of water. Q. 130 feet north from there? A. North 
from there. We went down farther, taking five soundings below this. We 
ran off 130 feet ana found 10 feet of water. We ran down farther 100 
feet and found 10 feet And at the point we stopped the boat right up on 
the point and found, 24 feet off, 8 feet of water, and the boat was rl^ht 
against the point then in 8 feet of water." 

This evidence, in connection with that of O'Toole, claimant's wit- 
ness, shows that the dredge was anchored as far towards Staten Is- 
land as was safe, and that the libelant's evidence that she or her scow 
struck a bank and was precluded from going further south is the prob- 
able fact The claimant urges that the dredge should have been taken 
to the docks on the north shore. But this seems unnecessary, even if 
it was practicable. The tow had room to pass to the northward of 
the dredge. The Overbrook and her tow followed the Wyomissing 
at a short interval of time, and passed between the dredge and docks 
on the New Jersey shore. The libelant's witnesses place the available 
breadth of water at not more than 250 feet. But the new channel is 
300 feet wide, and the whole width available for passage was probably 
about 500 feet 

It is concluded that the tug was negligent in not keeping her tow off 
the dredge, with such water at her disposal The libelant will have a 
decree. 



In re FELLEIIMAN et al. 

(District Court, S. D. New York. November, 1906.) 

1. (Contempt— Pbooebdings fob Puttisbvent-Joint Pbooeedinos. 

A person charged with contempt not being entitled to a jury trial, the 
rules regarding indictments are not applicable to such proceedings, and 
two persons may be jointly proceeded against for contempt, although it 
consists hi alleged false sweitring before the oourt. 
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2. SaMB— AN8WSB A8 BVID»CK. 

In a proceeding for contempt in a court of equity or bankruptcy, the 
answer of the respondent, though under oath, is not conclusive, and his 
denial of the contempt does not entitle him to a discharge. 

[Ed. Note — ^For cases in point, see Gent Dig. vol. 10, Ck)ntempt, I 172.] 

€. BaNKBUPTCT^-FaLSE SWEABI^VO—PuniSHMENT BY CONTEMPT PbOCEEDINQB. 

False swearing in bankruptcy proceedings, although a criminal offense* 
is also a contempt of the court and punishable as such in summary pro- 
ceedings. 

[Ed. Note.— For cases in point, see Cent. Dig. voL 6, Bankruptcy, | 385.] 

4. Sake— Deteatino Pubpose of Examination. 

The duty imposed on bankrupts by Bankr. Act July 1, 1808, c. 541, | 7 
(9), 30 Stat 548 [U. S. Comp. St 1901, p. 3425], when present at the first 
meeting of their creditors to submit to an examination concerning the 
conduct of their business, their dealings with their creditors, etc, and un- 
der section 21a, 30 Stat 552 [U. S. Comp. St 1901, p. ^0], to be exam- 
ined on order of the court concerning their acts, conduK, or property, in- 
volves the duty of answering truthfully and as Intelligently and connect- 
edly and fully as their mental equipment will permit and their failure 
to do so is a contempt of court 

& Same. 

Bankrupts held guilty of contempt of the power of the court in failing 
to file schedules as required by the act and of the authority of the court 
in defeating or attempting to defeat justice by refusing to surrender their 
books of account or to give any reasonable excuse for their disappear- 
ance, by swearing falsely on their examinations, and by persisting in giv- 
ing vague, contradictory, and evasive answers to material inquiries. 

In Bankruptcy. On proceedings to punish for contempt. 

Abram I. Elkus, James N. Rosenberg, and Robert P. Levis, for 
the motion. 
Leonard Bronner and Roger Foster, opposed 

HOUGH, District Judge. In and prior to August, 1905, the per- 
sons proceeded against (who are father and son) were in business 
in this city under the firm name of A. Fellerman & Sons. In the 
month named, an involuntary petition in bankruptcy having been 
filed against them, a receiver was appointed -and such proceedings 
were subsequently had as that on November 9, 1905, a trustee was 
appointed. Prior to the appointment of a trustee both the bankrupts 
were examined in this court under section 21a, c. 541, Act July 1, 
1898, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3430], and further 
testimony upon the same points was taken at the first meeting of 
creditors. 

The trustee now moves to punish the bankrupts and each of them 
for contempt (1) because, although duly ordered so to do by the 
decree of adjudication, they have never filed schedules as required by 
the act, nor, indeed, any schedules at all; (2) because they, and each 
of them, have failed to deliver either to their receiver or trustee the 
books of account of their joint business, and have failed to give any 
reasonable explanation for their failure so to do; (3) because in the 
progress of their several examinations they, and each of them, have 
testified with willful falsity; and (4) because they, and each of them, 
have repeatedly and continuously testified in their several examinations 
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in a vague, unsatisfactory, ambiguous, and contradictory manner, with 
the intention of obstructing the administration of justice and prevent- 
ing the collection and distribution of their property and the discovery 
of the whereabouts of the same or any considerable portion thereof. 

These charges are embodied in an order to show cause based upon 
certain affidavits and fortified by the records of this court containing 
the alleged obnoxious testimony and the order of adjudication. The 
order has been served personally upon each of the bankrupts, and re- 
quired their personal attendance in court. Upon the adjourned return 
day neitlier of the defendants appeared, but they interposed by their 
counsel a joint document called an "answe^," which is verified by the 
statement that "the same is true to the best of their knowledge, in- 
formation, anckbelief,*' which verification is signed by their cross- 
marks. AbralWn Fellerman, although foreign born, has been in this 
country for 37 years, and the record of his testimony shows him to be 
ready in English speech and obviously of quick apprehension. It is 
asserted, however, that he cannot write in English or any other 
language. Isidor Fellerman is native born, and has, by his own evi- 
dence, sufficient, education to act as a traveling salesman and conduct 
the correspondence of his late firm. The answer contains no new 
matter, and in respect of the alleged falsity, etc., of the testimony, 
merely denies such falsity, vagueness, ambiguity, or tlie like. As to 
the failure to file schedules, it denies that any order therefor was 
made, and as to the question of books denies that the same were "in 
the bankrupts* premises upon the day of the filing of the petition," 
a fact which is not alleged and is immaterial; the question being 
whether they were within the bankrupts' control on that day. 

Upon the issues thus framed, without any personal appearance or 
request for further examination, the bankrupts have elected to rest; 
and their counsel now assert that the proceeding is defective, in that it 
proceeds jointly against these two men, declaring that each is en- 
titled to a "separate proceeding and separate petition," and to a 
jury trial, and, further, that the answer is "a complete justification 
of their conduct and shows that they have not been guilty of any in- 
tentional wrongdoing." 

The first branch of this contention depends upon the proposition 
that, inasmuch as contempt of court is a criminal offense (New 
Orieans v. Steamship Co., 20 Wall. 392, 22 L. Ed. 354; Ex parte 
Swan, 150 U. S. 652, 14 Sup. Ct. 225, 37 L. Ed. 1107), therefore the 
rules of criminal proceedings must apply, and that, hiasmuch as the 
two Fellermans could not be indicted jointly for perjury, neither 
can they be proceeded against together for a contempt involving 
false swearing. 

It is certainly clear that one accused of contempt is not entitled to a 
jury trial (In re Debs, 158 U. S. 694, 15 Sup. Ct. 900, 39 L. Ed. 
1092), and, indeed, "a contempt is sui generis. It may be considered 
as having the same meaning as a misdemeanor, but it "differs from it, 
in this : that it is not indictable, but punishable summarily. No one 
has ever claimed that a party is entitled to a trial by jury in a pro- 
ceeding for a contempt It must, therefore, follow that the rules re- 
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garding indictments are not applicable to proceedings for contempt." 
In re Terry (C. C.) 37 Fed. 650. 

The second branch of this argument — i. e., the incontrovertible 
nature of the answer — fails to recognize the fact that this proceed- 
ing is in a court of equity. It has been said that "one proceeded 
against as for a contempt has the right to purge himself if he can 
by his own oath, and that the common law is so rigid in this matter 
that it does not allow the sworn answer of the respondent to be con- 
troverted as to matter of fact by any other evidence." In re Pitman, 
Fed. Cas. No. 11,184; U. S. v. Dodge, Fed. Cas. No. 14,976. But the 
procedure here taken is in entire conformity with the practice of 
courts in equity as carefully considered in United States v. Anonymous 
(C. C.) 21 Fed. 761. "The court proceeds to investigate ex parte 
the alleged contempt, and being satisfied thereof directs that the 
guilty person stand committed, unless he shall, on the day assigned, 
show cause to the contrary. This order nisi being served, if no answer 
is made, the rule is made absolute, and the accused is then arrested 
and imprisoned according to its terms. If the accused appears, he 
is heard in any way that suits the convenience of the court, by an ex- 
amination ore tenus, upon affidavits, or by propounding interrogatories. 
If he deny the contempt the court, either for itself ot by reference to 
a master, ascertains the facts upon the proof, either party examining 
witnesses by affidavit or otherwise ; but ther^ never was in a court of 
equity as at common law any rule that the answer of the respondent 
to the interrogatories should be taken as true and he be discharged 
if he deny the contempt" Id., p. 767. See, also, U. S. v. Debs (C. 
C.) 64 Fed. 738. 

These resp)ondents have chosen to rest upon an answer which is in ' 
the main a mere statement of conclusions, which is, as to the order 
for schedules, false by the records of this court, and as to the nonsur- 
render of books of account attempts to make an issue not presented 
by the trustee's proceeding. And they have finally verified the whole 
in a method so unusual in this jurisdiction as to excite suspicion of 
the good faith of those who pursue it ; for it cannot be suspected that 
they have not been ably advised. 

Contempt of court involves two ideas — disregard of the power of 
the court and disregard of its authority. Disregard of power, in that 
lawful orders have not been obeyed; and disregard of authority, in 
that its jurisdiction to declare the law and ascertain and adjudicate the 
rights of the parties is hindered, prevented, or set at naught. Such 
conduct is an offense against the court as an organ of public justice, 
and may be rightfully punished on summary conviction, whether the 
act complained of be punishable as a crime on indictment or not. The 
offense may be double ; so is the remedy and the punishment. Yates v. 
Lansing, 9 Johns. (N. Y.) 417, 6 Am. Dec. 290. It is, therefore, no an- 
swer to urge as to that part of this proceeding involving false swearing 
that perjury is an indictable offense. Perjury in the presence of the 
court is a contempt as old as the courts themselves. It is "undoubtedly 
a great contempt." Stockham v. French, 1 Bing. 365. It is a "gross 
piece of contempt." Chicago Directory Co. v. U. S. Directory Co. (C. 
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C.) 123 Fed. 194. It may be necessary to inquire whether the ques- 
tion put was relevant or material to the case or hearing. In re Jud- 
son, Fed. Cas. No. 7563 ; Ex parte Peck, Fed. Cas. No. 10,885. But 
once established that the investigation is upon a relevant subject it is 
not even necessary to prove the conduct of the defendants (as in a 
criminal trial) beyond a reasonable doubt, but only by a fair prepon- 
derance of evidence. I>rakeford v. Adams, 98 Ga. 722, !^5 S. E. 8^3. 
And in the numerous instances wherein bankrupts have been committed 
by the English courts for failure to give satisfactory answers to ques- 
tions concerning their property the test of what is a satisfactory answer 
was said by Baron Alderson to be "whether a reasonable man would 
believe the story told" by the bankrupt. Ex parte Lord, 16 M. & W. 
468. 

It is, of course, true that the right to punish for contempt has been in 
many jurisdictions limited by statute. This is true in the state of New 
York. Of this Fromme v. Gray, 148 N. Y. 695, 43 N. E. 215, In re 
Ryan, 73.App. Div. 137, 77 N. Y. Supp. 132, and Bemheimer v. Kel- 
leher, 31 Misc. 46, 64 N. Y. Supp. 409, are examples, and render these 
decisions of limited value in courts not controlled by the statutes of this 
state. 

In order to render a witness guilty of contempt, it is not, however, 
necessary to allege or prove, either with the strictness of criminal prac- 
tice or by laxer methods^ particular instances of false swearing dem- 
onstrating the falsity by proving the truth. It is enough if the witness' 
conduct tends to bring the authority of the law and of the court en- 
gaged in the administration of the law into disrespect or disregard. It 
has never been doubted that a refusal to testify on the part of a wit- 
ness or to give evidence on relevant questions is contempt. Taylor on 
Evidence (8th Ed.) 1264. And the matter is not mended by a refusal 
obviously willful to give intelligent, connected, and reasonable answers 
to questions fairly calling for the same. 

These bankrupts when examined under section 21a were "compe- 
tent witnesses under the laws of the state in which the proceedings 
were pending," and when examined at the first meeting of creditors 
it was the duty of each of them (section 7, subsec. 9, 30 Stat. 548 [U. 
S. Comp. St. 1901, p. 3425]) to submit to an examination con- 
cerning "his dealings with his creditors and other persons," and in 
respect of "all matters which may affect the administration and settle- 
ment of his estate," and the obligation to submit to the examination in- 
volved the duty of answering truthfully, and as intelligently, con- 
nectedly, and fully as mental equipment would permit. Both of these 
bankrupts are persons of obvious intelligence. Within a very short 
time, perhaps only a few hours, of the filing of the petition against 
them, they had assigned a large number of their open accounts of the 
face value of over $4,000 to one Stich ; the consideration being a cash 
payment of a considerably less amount. The time when and the cir- 
cumstances under which this transfer was made became, of course, 
vastly important, and upon the details of this transaction both bank- 
rupts were examined. Isidor Fellerman on.one occasion testified un- 
der oath that he did not recollect selling any accounts to Stich ; that he 
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did not think he would recognize Stich if he saw him ; that he could 
not be sure that he had ever met Stich, and he was certain that he had 
never been in Stich's place of business. Six months later he testified 
that he had met Stich; that he met him at the latter's office; that he 
had met him once or twice before calling at his office, and he specified 
the day on which he attended at that office. I find that Isidor Feller- 
man was guUty of willful false swearing in court when under examina- 
tion pursuant to section 21a of the bankruptcy act, on September 39> 
1905. 

It being alleged that this device of the transfer of accounts imme- 
diately before bankruptcy was done by advice of counsel, Abraham 
Fellerman was (when examined under section 21a) closely question- 
ed regarding the time when he saw his attorney and the time when he 
met Stich. On one occasion he testified that he left his store the day 
before the failure and consulted his attorney on that day for the first 
time, and that this occurred after 4 o'clock ; that his attorney told him 
to go to see Stich, and he did so on the same day after having left his 
attorney's office. A week later he testified that he had seen Stich before 
he saw his attorney, and was perfectly certain of it, and this statement 
he repeated twice. On another occasion he declared that he never met 
his attorney and never saw him until after he had failed. I find that 
Abraham Fellerman was guilty of willful false swearing when under 
examination as a witness in court under section 21a on September 29, 
1905. These are but illustrative instances of falsity. If they stood 
alone, they might be attributed to excitement or inadvertence, but they 
occur too frequently to be passed over. 

In re Salkey, Fed. Cas. No. 12,263, arose under the act of 1867, and 
the court there adopted, under circumstances not dissimilar to these, the 
rule that the law which gives to the court in bankruptcy power to re- 
quire an account from the bankrupt of the disposal of his estate and of 
his dealings with others in respect thereof "implies of itself a power to 
punish if a satisfactory account is not given." In Berkson v. People, 
etc., 154 111. 81, 39 N. E. 1079, a debtor, being under examination in 
respect of his property before a master in chancery, behaved in such a 
manner as to amount to an absolute refusal "to honestly and truthfully 
testify and submit to an examination concerning his property and the 
disposition he had made of it." The court remarked that no one could 
read the tesfimony "without being impressed by the feeling that the 
respondent by various evasions or by claiming not to remember is en- 
deavoring to conceal and withhold from the receiver an amount of 
money. * * ♦ We think he was properly adjudged guilty of a con- 
tempt." So in this case it would be idle to further specify the style 
of testimony offered by both father and son. No one can read the tes- 
timony of either without concluding that their answers were inten- 
tionally vague on points as to which no reasonable man can believe 
their recollection infirm; unintentionally contradictory when their at- 
tention was directed to points previously touched upon, and they did 
not remember the answers previously given; intentionally evasive when 
evasion and delay might serve to give time for considering the answer 
finally to be given, and revealing tiiroughout a scheme of concealment 
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and prevarication accompanied by assumptions of ignorance impossible 
of belief; and all intended to weary investigation, exhaust the pa- 
tience and the funds of petitioning creditors, and prevent the court 
from discovering what the law charges it to discover — ^the tfuth — con- 
cerning their acts, conduct, and property. 

The bankrupts, and each of them are, in my opinion, guilty of con- 
tempt of the power of the court in refusing and neglecting to file 
schedules as required by the act, and of the authority of the court in 
defeating, or attempting to defeat, the ends of justice by (a) refusing 
.to surrender their books of account or to give any reasonable explana- 
tion for their disappearance; (b) in falsely swearing as above set forth ; 
and (c) in giving, and persisting in giving, vague, contradictory, and 
evasive answers to material inquiries as charged in the petition. 

A commitment may issue against each of the bankrupts directing 
that they, and each of them, be imprisoned for the space of two months, 
and that they, and each of them, pay a fine of $250, each to stand com- 
mitted until the same shall be discharged. 



LEDERER v. FERRIS. 
(Circuit Court S. D. New York. November 19. 190C.) 

COPYR^GHT^—SUIT FOE INFRINGEMENT— DISTRICT OF SUIT. 

The provision of section 1 of the federal Judiciary act of March 3, 1887 
(24 Stat. 552, c. 373 [U. S. Comp. St. 1901, p. 5081), that no suit shall be 
brought In any other district than that whereof the defendant is an In- 
habitant, does not apply to suits arising under the copyright laws, as to 
which .section 11 of the judiciary act of September 24. 1789 (1 Stat 78, c. 
20), Is still In force, and such a suit may be brought In any district in 
which the defendant can be found and served with process. 

At Law. On demurrer to complaint. 
Louis Steckler, for plaintiff. 

Gifford, Hobbs & Beard (John D. Fearhake, of counsel), for de- 
fendant. 

HOLT, District Judge. This is a demurrer to a complaint on the 
ground that this court has no jurisdiction of the person of the defend- 
ant. The action is brought to recover damages for the infringement 
of a copyright. The complaint contains an allegation that the defend- 
ant is a resident of the city of Minneapolis, Minn. He has been found 
and served in this district. He demurs to the complaint on the ground 
*i,«4. ««^«^ tj^g act of March 3, 1887, the suit cannot be brought ex- 
e district in which the defendant is an inhabitant, 
venth section of the judiciary act of 1789 (Act Sept. 24, 1789, 
tat. 78) provided that all civil suits should be brought in the 
which the defendant either was an inhabitant or was found 
le of serving the writ. Under this provision suits arising 
copyright laws, like all other suits, could be brought in any 
which the defendant could be personally sei-ved. This rule 
remained unchanged until 1887. It was included in section 
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739 of the Revised Statutes and in section 1 of the act of March 3, 1875 
(18 Stat. 470, c. 137 [U. S. Comp. St. 1901, p. 508]), relating to the 
jurisdiction of the Circuit Courts. That act provided that the Circuit 
Courts of the United States should have cognizance concurrent with 
the courts of the several states of all suits of a civil nature, of certain 
classes, in respect to which jurisdiction was conferred by the Constitu- 
tion of the United States. This act was amended by the act of March 
3, 1887 (24 Stat. 552, c. 373 [U. S. Comp. St. 1901, p. 508]). That 
act related to suits of substantially the same class as those described in 
the act of 1875, but it amended the act of 1875 in certain respects, 
among others, by providing that no suit should be brought "in any 
other district than that whereof he [the defendant] is an inhabitant," 
and omitting the provision, which had existed ever since the judiciary 
act, that the suit could be brought in the district in which the defend- 
ant was found at the time of serving the writ. The act of 1887, how- 
ever, and the act of 1875, of which it is an amendment, only relate to 
suits of which the courts of the United States have original cognizance 
concurrent with the courts of the several states. It therefore did not 
apply to or repeal the existing provisions of the law in reference to the 
ser\'ice of process in suits of which the United States courts have ex- 
clusive jurisdiction. For instance, it did not apply to a suit to recover 
penalties and forfeitures under the customs laws (U. S. v. Mooney, 116 
U. S. 104, 6 Sup. Ct. 304, 29 L. Ed. 550) ; or to suits arising under 
the patent or copyright laws (lYi re Hohorst, 150 U. S. 653, 14 Sup. Ct. 
221, 37 L. Ed. 1211 ; In re Keasbey, etc., Co., 160 U. S. 221, 16 Sup. Ct. 
273, 40 L. Ed. 402). 

By the act of March 3, 1897, it was provided that, in suits brought 
for the infringement of letters patent, Circuit Courts should have juris- 
diction "in the district of which the defendant is an inhabitant, or in any 
district in which the defendant, whether a person, partnership or CQr- 
poration, shall have committed acts of infringement and have a regular 
and established place of business." This act now prescribes the rule of 
jurisdiction in patent cases, but there has never been any act changing 
the rule in copyright cases. The act of January 6, 1897, amending 
section 4966 of the Revised Statutes (Act Jan. 6, 1897, c. 4, 29 Stat. 
481 [U. S. Comp. St. 1901, p. 3415]), relating to the liability of per- 
sons publicly performing dramatic compositions for which a copyright 
has been obtained, provides that any injunction obtained in such an ac- 
tion may be served anywhere in the United States and that any motion 
may be made in any Circuit Court to dissolve such an injunction, upon 
notice to the plaintiff. But it does not make any provision for the 
manner in which jurisdiction shall be originally obtained. I think, 
therefore, that, in suits arising under the copyright law, the method of 
service provided by the judiciary act is still in force, and in my opin- 
ion such a suit may be brought in any district in which the defend- 
ant can be found and served with process. In the case of Eraser v. 
Barrie (C. C.) 105 Fed. 787, Judge Kohlsaat dismissed a bill in a copy- 
right case for want of jurisdiction, on the ground that the defendants 
did not reside in the district. The only question discussed in the opin- 
ion was whether the act of 1897 authorized a suit to be brought in any 
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district, and Judge Kohlsaat held that it did not; that the provisions 
of that act only authorized the service of injunctions obtained, and the 
making of motions to dissolve injunctions obtained, in such a suit, but 
did not provide for a method of beginning such a suit In that opin- 
ion,' I entirely concur. 

But it seems to have been assumed by the counsel and by the court 
that, unless the act of 1897 authorized a suit arising under the copy- 
right act to be brought in any district where the defendant could be 
found, the act of 1887, requiring actions generally to be brought in 
a district whereof the defendant is an inhabitant, applied. As already 
stated, in my opinion, it never did apply, and suits arising under the 
copyright acts may still be brought in any district in which the defend- 
ant can be found. 

The demurrer is overruled, with costs, with leave to the defendant 
to answer upon payment of costs. 



UNITED STATES ▼. McKENNA. 
(District CJoopt, W. D. New York. November 13, 1906.) 

LOITBBIES— NaTUBE OF SOHXiaD— DlSTBIBUTIOH OF TlCKBIB THBOUGH IrTSB- 
STATE COMICBBCE. 

A Bcheme by which a prize Is given to title person who obtains seven com- 
plete paper animals, the parts of one of which, to be pat together, are con- 
tained In each package of a food product sold, but without anything on 
the outside of the package to indicate what animal is contained therein* 
has an element of chance In the purchase of the packages, and is a lottery 
scheme ; and the conveying of a ticket or instrument purporting to repre- 
sent a share or Interest therein from one state into another constitutes a 
criminal ofTense, under Act March 2, 1895» c. 191, f 1, 28 Stat 968 [U. 
S. Comp. St 1901, p. 3178]. 
* [Ed. Note.— For cases in point, see Cent Di$. vol. 83, Lotteries, {| 21, 22.] 

On Demurrer to Indictment. 

Charles H. Brown, for the United States. 
Rogers, Locke & Babcock, for defendant 

HAZEL, District Judge. The indictment in this case, to which a 
demurrer has been interposed, charges substantially that, to obtain 
the prize or premium offered by the H-0 Company, there must be 
procured seven different so-called "Kinderbeasts," or kindergarten 
animals, one of which is contained in each package of the food product 
specified in the indictment, which may be purchased from the accused 
or dealers therein. The puzzle feature simply consists in cutting out 
and placing in proper juxtaposition the illustrated parts of the pictures 
or designs, after procuring them, to correctly form the kinderbeasts. 

Defendant contends that the general plan of the device lacks the 
character of chance, and that the dominating or determining element 
in the enterprise is the skill required to fit the parts of the different 
animals together. This view, however, ignores the manner of procur- 
ing the several animals. It is self-evident, from a cursory examina- 
tion of the printed circular, entitled "A Ten-Dollar Watch for Every 
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One Who Solves the H-O Company's 'Kinderbeast' Puzzles," that 
there is an element of chance in the enterprise, consisting in the pur- 
chase of packages which may or may not contain the animal necessary 
to complete the stt Various purchases may result in finding in the 
packages similar animals, while obviously the necessary seven, which 
must be had before a prize or premium is awarded, may be obtained 
only by the purchase of innumerable packages, or as a result of chance 
in tiie purchase of but seven packages. In other words, each purchase 
carries with it the possible chance or fortuitous occurrence of secur- 
ing such animal as may be required to complete the set. The argu- 
ment of counsel for defendant seems to be completely answered by the 
differentiation between a game of skill and a game of chance, as illus- 
trated in People ex rel. Ellison v. Lavin, 179 N. Y. 170, 71 N. E. 765, 
eeU R. A. 601: 

"throwing dice Is purely a game of chance, and chess is purely a game of skill. 
But games of cards do not cease to be games of chance because they call for 
the exercise of skill by the players, nor do gaiaes of billiards cease to be games 
of skill because at times, efipeclally in the case of tyros, their result is deter- 
mined by some unforeseen accident, usually called *luck.' The test of the 
character of the game is, not whether it contains an element of chance or an 
element of skill, but which is the dpminating element that determines the 
resalt of the game." 

The dominating element in the case at bar beyond question is the 
chance which the purchaser gets of finding in his package a missing 
animal ; the contingency depending upon the event of a lottery, as that 
term is defined in Homer v. United States, 147 U. S. 449, 13 Sup. 
.Ct 409, 37 L. Ed. 237. See, also, United States v. Jefferson (C. C.) 
134 Fed. Rep. 299. 

Assuming the facts stated in the indictment to be true, the defendant 
has violated section 3929 of the Revised Statutes (chapter 191, Act 
March 2, 1895, 28 Stat. 964 [U. S. Comp. St. 1901, p. 2688]), for 
causing to be conveyed from the Western district of New York to 
the state of Pennsylvania a paper certificate or instrument purporting 
to represent a ticket, chance, share, and interest in and dependent upon 
the event of a lottery or similar enterprise. 

The demurrer is overruled. 



UNITED STATES v. B. P. DUCAS & CO. 

(Circuit Court, S. D. New York. January 22, 1903.) 

No. 3,187. 

Custom^ Duties— Classification— Bone- Size Substitute— Staboh. 

Bone-size substitute, consisting of chemical starch, dextrin, magnesium 
chloride, and silica, which Is used for stiffening the backs of fabrics, 
is not a preparation fit for use as starch, under paragraph 285, Schedule 
G, S 1, Tariff Act July 24, 1897, 30 Stat 173, c. 11 [U. S. Comp. St 1901, 
p. 1653], but Is a chemical compound, under paragraph 8, Schedule A, 30 
Stat 151 [U. S. Comp. St 1901, p. 1627]. 

On Application for Review of a Decision of the Board of United 
States General Appraisers. 



Digitized by VjOOQIC 



254 149 FEDERAL KBPOBTEB, 

For decision below, see G. A. 4,883 (T. D. 22,872), relating to im- 
portations at the port of New York. 

The character of the issues involved appears from the opinion of 
the Board of General Appraisers, which reads as follows : 

FISCHER, General Appraiser. The merchandise In question consists of an 
article called "bone-size substitute." It was returned by the local appraiser 
as a "preparation of starch," and duty was assessed thereon at the rate of 
1^ cents per pound, under the provisions of paragraph 285, Schedule G, § 1. 
TariflC Act July 24, ia97. 30 Stat. 173, c. 11 [U. S. Comp. St 1901, p. 1653]. 
It is claimed to be dutiable under the provisions of section 6 of said act 
(30 Stat 205 [U. S. Comp. St 1901, p. 1693]), at the rate of 20 per cent ad 
valorem as an unenumerated manufactured article, or under the provisions 
of paragraph 3, Schedule A, § ], 30 Stat 151 [U. S. Comp. St 1901, p. 1627], 
as a chemical compound, ^t the rate of 25 per cent ad valorem. 

Following the ruling laid down by the Supreme Court of the United States 
In the case of Chew Hlng Lung v. Wise, 176 U. S. 156, 20 Sup. Ct 320, 44 
L. Ed. 412, we hold that this article Is not dutiable as a preparation fit for 
use as starch. This article Is used for stiffening the backs of corduroys and 
plushes, a use similar to that to which the tapioca flour, passed- upon In the 
case above cited", was applied, and which the court held was not starching. 
The tapioca flour was a starch chemically, but not commercially; and the 
article before us consists of chemical starch, dextrin, magnesium chloride, 
and silica ; but it Is not a preparation flt for use as starch, nor is it a starch, 
either chemically or commercially. It. appears also by the testimony that 
this article contains no glue. It is therefore not the class of merchandise 
passed upon In G. A. 349, which was called bone-size and was therein held 
to be dutiable as an article similar to glue. 

We find that the merchandise In question Is a chemical compound dutiable 
at the rate of 25 per cent ad valorem under the provisions of paragraph 3, 
and sustain the protests to this extent, and reverse the decision of the col- 
lector. Proper rellquidatlon will follow. 

Charles D. Baker, Asst. U. S. Atty, 
Howard T. Walden, for importers. 

WHEELER, District Judge. The decision of the Board of General 
Appraisers is affirmed. 



BRADLEY, ALDERSON & CO. V. McAFEB. 

(District C:k>urt, W. D. Missouri, S. D. October 20, 1906.) 

No. 258. 

1. BANKBUPTOT— CONTEACTS WITH BaNKBUPTV-OONDITIONAI. SaLES— FAILURE 

TO Record. 

A contract between claimant and the bankrupt's predecessor In busi- 
ness, which was continued by the bankrupt, provided for the sale of ve- 
hicles to be shipped by claimant to the bankrupt, who assumed the risk 
thereof from the time they were loaded on the cars at the point of ship- 
ment The bankrupt agreed to pay the freight, insurance, and taxes, and 
house the vehicles when received, and to assume any loss by fire, flood, 
mobs, or any other cause, with or without his fault The contract called 
the consignee the shipper's factor, but contained no provisions for account- 
ing, and, Instead of providing for the return of unsold goods, provided that 
the consignee agreed to purchase and pay for such goods at net cash 
prices, at the option of the consignor, or, if defendant so elected, the goods 
might remain in the consignee's possession, under the agreement, subject 
to future settlements. Held, that such agreement was a contract of oon- 
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ditional sale, and not a contract of agency, and was therefore void, as 
against the bankrupt's trustee and creditors, for failure to record the 
same, as required by Key. St. Mo. 1809, § 8412. 
2, Saub— Reoobd— Time. 

The record of such contract, after the filing of a petition in bankruptcy 
against the buyer and when the property was in the actual possession of 
the court's receiver^ but before adjudication in bankruptcy, was Insufla- 
cient to save the seller's rights to possession of the property. 

John S. Farrington, for claimant 
E. C. McAfee, pro se. 

PHILIPS, District Judge. Bradley, Alderson & Co., a corpora- 
tion doing business at Kansas City, Mo., presented to the referee in 
bankruptcy, after the selection and qualification of a trustee in bank- 
ruptcy, its petition claiming certain goods or the proceeds thereof in 
the hands of the bankrupt at the time of the filing of the petition 
against him, which property was first taken charge of by a receiver 
appointed by the court in the bankruptcy proceeding and afterwards 
turned over to the trustee in bankmptcy. The bankrupt was a mer- 
chant at Marshfield, Webster county, Mo., engaged in the business of 
selling wagons, buggies, and other vehicles. The claim of the peti- 
tioner is that certain buggies on hand in the possession of the bank- 
rupt at the time of the institution of the proceedings in bankruptcy 
were held by him merely as an agent or factor for said company, to 
be sold on commissions, and that the title thereto was in the petitioner, 
and not in the bankrupt. The referee found as a matter of fact and 
law that this property was, as to the creditors of the bankrupt, held 
under a contract of conditional sale in reality, and, as the contract was 
not acknowledged and recorded, as required by section 3412, Rev. 
St. Mo. 1899, it was absolutely void as to the creditors of the bank- 
rupt ; and he denied the claim. To review this action of the referee, 
the matter has been certified to this court. 

The contract in question was entered into in July, 1905, between 
Bradley, Alderson & Co., as party of the first part, and Freeman 
Evans, as party of the second part The substantive provisions of said 
contract are as follows : 

•Tarty of the second part agrees to receive and pay freights on any and 
all goods shipped, to house and protect the same from the weather and ele- 
ments, and sell at retail as the agent of the party of the first part; sales 
on time to be made only to good and responsible parties. 

'The party of the second part agrees to take up and pay for in cash all 
notes pronounced unsafe or doubtful, upon request of the party of the first 
part. The list of prices attached to be the prices at which the goods shall be 
billed by party of the first part to party of the second part; said goods not 
to be sold for less than said figures. Prices subject to change without notice. 
All sums received by party of the second part for the sale of goods over and 
above said prices to be retained by the party of the second part as his com- 
pensation and commission for the performance of the contract Party of 
the second part to remit to party of first part the proceeds of all goods at 
Invoice prices In settlement of sales, as follows : On cash sales to remit the 
cash at the time of sale, less cash discount as stated below; for time sales 
to remit purchaser's notes drawing 7 per cent, interest from date, due and 
payable in the following time from date of sale: On spring vehicles, 4, 6, 
or 8 months. Party of the second part agrees to sell not less than one-third 
of all goods sold for cash« 
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"All purchaser's notes to be indorsed and payment guarantied at maturity 
by second party. Full reports of sales and settlement for same to be remitted 
on the 1st and 15th of each month. 

"This mode of settlement to be effective on the respectiye kinds of goods 
until the following dates : 

No cash discount after 

Implements 

Wagons 

Spring vehicles, 7-1-06 5-1-06. 

Harness and windmills 

"Any and all goods of the respective kinds on hand at these dates the said 
party of the second part agrees to purchase, and to pay and settle for the 
same as follows: 

Implements , 

Wagons 

Spring vehicles, net cash 

Harness 

Windmills 

with per cent Interest from maturity, at option of party of the first 

part, or. If the parly of the first part so elects, said goods to remain in pos- 
session of the party of the second part on the basis of this agreement, sub- 
ject to settlement provided for goods as sales are made only. Any and all 
goods shipped on the basis of this contract to be and remain absolutely the 
property of party of the first part and subject to their order and removal at 
any and all times. 

"In consideration of party of the first part carrying said stock of goods 
subject to sale, and at the expense of interest for value and special terms 
given, party of the second part agrees to be fully responsible for all dam- 
age or loss by fire or otherwise to any and all goods shipped under tills con- 
tract, and to furnish party of the first part policy of insurance in their favor. 
Premium to be paid by party of the second part Party of the second part 
to pay any and all taxes and insurance on any and all goods shipped under 
this contract 

"No settlements under this contract are binding on Bradley, Alderson & 
Co. until their acceptance is indorsed thereon at their office. 

"This order is not complete or binding until acceptance is indorsed here- 
on by Bradley, Alderson & Co. at their office in Kansas City, Mo. 

"This contract to remain in force and effect until full and final settlement 
Is made by party of the second part to party of the first part" 

At the hearing before the referee is was stipulated "between the 
claimant, by its attorney, and the trustee and the general creditors, 
by their attorneys," that the goods described in the claimant's petition 
were delivered to W. W. Ward (he having succeeded to the rights of 
Freeman Evans under the contract), and were taken into possession 
of the receiver (in bankruptcy), and later by the trustee; that neither 
of said contracts were placed on file in the office of the recorder of 
deeds of Webster county, Mo., until the 4th day of June, 1906, which 
was after the filing of petition in bankruptcy and taking charge of 
stock by the temporary receiver, but before the adjudication of bank- 
ruptcy, when both were so filed and recorded in said office ; that the 
said goods were received by said Ward and by him commingled with 
other goods then in. stock, without anything to mark the same as not 
being a part of the general stock of goods owned by said Ward, eith- 
er in the nature of brands or marks or the manner of keeping and stor- 
ing the same, unless it be that, when the receiver took charge, all of 
said goods, except two or three carriages, were still crated, and had the 
card or shipping tag of the claimant attached thereto, with claimant's 
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name and manufacturing number thereon; that a large number of 
general creditors have proved their claims against said estate and had 
Sie same allowed before the referee, to an aggregate sum of near 
$3,000 ; that a majority of these general creditors had no knowledge 
or notice of the fact tfiat said g<XKis were not paid for in full, nor 
that the claimant had or claimed title thereto, or any interest therein 
or lien thereon ; that said estate will not pay all of said general claims 
in full; that claimant had demanded return of said goods and filed 
this claim before or with the referee prior to the allowance of said 
claims of the general creditors. 

The evil connected with and growing out of the reclamation of 
goods by alleged owners after the insolvency of the party, to whom 
Siey were intrusted as the ostensible owner under undisclosed contracts, 
whereby the vendor retained the title in himself, and sometimes under 
the guise of a lessor, hirer, and the like, became the subject of legis- 
lative action in Missouri, until it was finally expressed in section 3412, 
Revised Statutes of Missouri of 1899, as follows : 

"Conditional Sales Void As to Creditors Unless Recorded. — In all cases 
where any personal property shall be sold to any person, to be paid for in 
whole or in part in installments, or shall be leased, rented, hired, or delivered 
to another on condition that the same shall belong to the person purchasing, 
leasing, renting, hiring or receiving the same whenever the amount paid shall 
be a certain sum, or the value of such property, the title to the same to 
remain to the vendor, lessor, renter, hirer or dellvecer of the same, until 
such sum, or the value of such property, or any part thereof shall have 
been paid, such condition, in regard to the title so remaining until such pay- 
ment, shall be void as to all subsequent purchasers In good faith, and creditors, 
unless such condition shall be evidenced by writing executed, acknowledged 
and recorded as provided in cases of mortgages of personal property." 

It IS to be observed that this statute is most comprehensive in its 
terms. It not only covers property sold, to be paid for in whole or in 
part in installments, or which shall be leased, rented, or hired, but 
it covers property "delivered to another on condition that the same 
shall belong to the person purchasing, leasing, renting, hiring or re- 
ceiving the same whenever the amount paid shall be a certain sum, 
or the value of such property, the title to the same to remain to the 
vendor," etc., "or deliverer of the same, until such sum, or the value 
of such property, or any part thereof, shall have been paid." The 
courts of this state construe the provisions of this statute rigidly. They 
have uniformly held that such contracts, unacknowledged and unre- 
corded, are absolutely void as to all creditors, both prior and subse- 
quent, whether they have notice or not of the existence of such unre- 
corded contracts. Collins v. Wilhoit, 108 Mo. 461, 466, 458, 18 S. 
W. 839 ; Hughes v. Menefee, 29 Mo. App. 192 ; Jewet & Company 
V. Preist, 34 Mo. App. 609; Johnson-Brinkham Co. v. Central Bank, 
116 Mo. 671, 22 S. W. 813, 38 Am. St. Rep. 616 ; Straus v. Rothan, 
102 Mo. 266, 14 S. W. 940 ; Cooper Wagon & Buggy Co. v. Wool- 
drige, 98 Mo. App. 648, 73 S. W. 724. 

In Bicking v. Stevens, 69 Mo. App. 168, it is held that where the 

consignee is to sell the consigned goods upon terms fixed by himself, 

and he is bound to pay the consignor a fixed- price, the contract is 

one of sale, and "the fact that payment is to be made on the. contin- 
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gency of the consignee's selling does not affect the character of the 
transaction as a sale." The court held that : 

**The time In which the purchase money was to be paid, whether in so many 
days or months, or upon the happening of some contingent event, as a resale, 
did not affect the character of the transaction as a sale. The provision In 
relation to payment did not suspend the transfer of title. The sale was com- 
plete, and the title passed when the goods were delivered and the purchaser 
put in full possession and control of them.'* 

If this transaction between Bradley, Alderson & Co. and the bank- 
rupt comes within the purview of said statute, it was absolutely void 
as to all creditors of the bankrupt ; and the trustee in bankruptcy, who 
represents the creditors, must of necessity be the only party who can 
assert this right in favor of the creditors. Under the Missouri stat- 
ute it is not necessary, as under the Ohio statute, followed by the Su- 
preme Court in York Manufacturing Company v. Cassell, 20l U. S. 
351, 25 Sup. Ct. 481, 50 L. Ed. 782, that to enable the trustee to avail 
himself of the statute the creditors should, by levy or attachment an- 
terior to the proceedings in bankruptcy, have taken steps "to fasten 
upon the property for payment of the debt." Nor does the case of 
Hewit V. Berlin Machine Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 
L. Ed. 986, apply, as that case arose under the New York statute, which 
avoided the sale only as to "subsequent purchasers in good faith," 
and there was no evidence in the case of the creditors being such pur- 
chasers. 

As applied to the Missouri statute, the holding by the Court of 
Appeals of this Circuit in Re Pekin Plow Companv, 112 Fed. 308, 310, 
50 C. C. A. 257, is conclusive on this court, which is that: 

"The institution of proceedings in bankruptcy amounts to an effectual seq- 
uestration for the benefit of all his creditors of all property of the bankrupt. 
By such a proceeding the creditors *are using the courts of law and their 
processes for the collection of their debts,* and the creditors thereby make 
an effectual seizure of the property of the bankrupt. • • • The trustee 
chosen under the act of 1898 becomes the representative of all creditors, 
and is possessed of their rights to attack fraudulent conveyances. It has 
been held by this court that the trustee is so much the representative of 
all the creditors that no appeal can be taken under the provisions of Act 
July 1, 1898, c. 541, § 25a, 30 Stat. 553 [U. S. Comp. St 1901. p. 3432] from 
an order of the District Court allowing a claim of any individual creditor 
who objected to such allowance, but that such appeal can only be taken by 
the trustee as the representative of all the creditors." 

See, also, Missouri Moline Plow Company v. Spilman (D. C.) 117 
Fed. 746. 

The question to be decided is : What was and is the real character 
of the contract between Bradley- Alderson &-Co. and the bankrupt? 
Was the actual status of the bankrupt that of a mere agent or factor 
to sell the goods on commission, or was it a disguised contract of 
sale to evade the requirements of the spirit of the Missouri statute? 
Were it not for the ruling of the Court of Appeals in John Deere 
Plow Company v. McDavid, 137 Fed. 802, 70 C. C. A. 422, I should 
feel no embarrassment or hesitancy in holding that the contract in 
question is a cunningly devised scheme for avoiding the statute. Many 
of the provisions of the contract in the John Deere Plow Company 
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Case are materially different from those in the case at bar. It is evi- 
dent to my mind that in its last analysis what controlled the judgment 
of the court in the John Deere Case was the construction placed upon 
the contract that it recognized a right of the consignee at some time to 
return the goods in kind to the consignor, based, doubtless, upon the 
stipulation found in that contract that it was "to remain in force, unless 
canceled and annulled by said first party, until October 1, 1904, at 
which time said second party agrees, if required by said first party, to 
return all goods remaining on hand unsold at the expiration of this 
contract to them at their warehouse at Kansas C}ty, in good order and 
free of all freights and charges." This must be so, as the court cites 
in support the case of Metropolitan National Bank v. Benedict Com- 
pany, 74 Fed. 182, 20. C. C. A. 377, in which Judge Caldwell said: 

''The money to be paid by the commission company was not npon a sale 
of the goods to that company, but upon a sale of the goods by that com- 
pany. The commission company was never to pay for the goods as upon a 
purchase by it, but only to account for the proceeds of the sale of them 
at prices fixed by the contract'* 

The court also cites the case of In re Gait, 120 Fed. 64, 56 C. C. ' 
A. 470. An analysis of the facts in that case justified the conclusion of 
the court that it recognized a period at which the consignee might re- 
turn the goods. As Judge Jenkins said in the opinion : 

'The company could compel a return of the goods not sold. Gait had 
not the option to pay for them in money. Even with respect to the goods 
unsold within 12 months, the option for their return or payment was with the 
company, and not with Gait; and nowhere in the agreement does the latter 
covenant to pay for these goods, as in the case of a sale." 

Turning to the contract under review, what do we find ? Every ob- 
ligation, risk, and burden were imposed upon Ward, as upon any 
other conditional purchaser. From the moment the goods were loaded 
upon the cars at Kansas City, they were at the risk of the consignee. 
He was to pay the freight, the insurance, the taxes, and to house and 
care for them when received. If they were destroyed by fire, or flood, 
or mobs, or from any cause, with or without the fault of the consignee, 
the loss was his. We search this contract in vain for any provision 
which enabred this so-called factor, at any time or under any circum- 
stances or conditions, to return the goods, except at the option of 
Bradley-Alderson Co. On the contrary, the contract contains the 
following provision : 

"Any and all goods of the respective kinds on hand at these dates (refer- 
ring to the antecedent date, which would have been July 1, 1906) the said 
party of the second part agrees to purchase, and to pay and settle for the 

same as follows: Net cash, with per cent interest from maturity, 

at option of the party of the first part, or, if party of the first part so elects, 
said goods to remain in possession of party of the second part on the basis 
of this agreement, subject to settlement provided for goods as sales are made 
only." 

From which it is patent that at a specified date Ward was compell- 
able by Bradley, Alderson & Co. to pay for the goods at a designated 
cash price. He had no alternative left him of choice. It was wholly 
at the election of Bradley, Alderson & Co. If so demanded by Brad- 
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ley, Alderson & Co., when the time arrived, just as in the case of 
any other purchaser of goods, Ward was compellable to pay the stipu- 
lated price, whether or not he had sold a single article. This payment 
made, he would become the absolute owner. I respectfully, but 
earnestly, submit that, if such a contract can pass as a consignment 
made to a factor, all that any vendor has to do to evade and render 
valueless the declared public policy of the state to compel the placing 
of conditional sales or delivery contracts on record is to send his wares 
to a country merchant, to be displayed in his store as his own, and sell 
to whom he may select, to be paid for to the sender at a future time, 
at a given price, at his option, provided, only, that the sender call 
the transaction, inter nos, a consignment or commission, or himself 
principal and the sendee his agent. If, when the time of payment 
arrives, the shipper wants his money, he elects to have the sendee 
pay the cash, provided he then be solvent; but, if the sendee become 
insolvent and bankrupt, the sender then leaves himself in position 
to exercise his other option to demand and reclaim the goods. If 
such cunning jugglery as this can get around or through the Missouri 
' statute, then it is but a cobweb through which the cunning of the 
vendor, with the subservient assistance of his vendee, may break 
at will. 

To escape this criticism it is urged that the paragraph above quoted, 
which imposes upon the sendee the obligation to pay cash prices there- 
for at a given time, gives to the sender the option to continue the pos- 
session of the sendee on the basis of the agreement, subject to settle- 
ment provided for. In giving effective operation to the state statute, 
this contract should be construed rather by its- expressed possibilities, 
as to what the vendor may do and claim under it, than by its double 
aspect, under which it may be a sale or not, at the pleasure of the 
vendor. Can a court sanction such cunning evasion of a state statute, 
by which, at a given date, the consignor of the goods may, at his 
pleasure, compel the consignee to pay the fixed cash price therefor, if 
at that time the consignee be solvent, but, if then insolvent, the con- 
signor may assert that there was no sale and the right of reclamation? 
Such double attitude is precisely what this contract under the claim- 
ant's contention permits, which no refinement of reasoning can escape. 
If this contract can be upheld as a mere consignment of goods to a 
factor to sell as the agent for the principal, it must result that if in the 
contract the sender designates himself as consignor and the sendee 
as agent or factor, with a stipulation that the title to the property shall 
remain in the sender, and that the sendee shall sell at least one-third 
for cash at a fixed price and return the proceeds to the consignor, 
and all time notes indorsed by him to the consignor, he may by the 
same authority provide that at the end of 30 days all goods on hand 
shall, at the option of the so-called consignor, be paid for in cash at a 
fixed price by the so-called consignee, or even in a shorter time, 
without having such contract acknowledged and recorded under the 
statute; and if the consignee, when the time comes, is put into bank- 
ruptcy, the consignor can claim a consignment merely on commission, 
and recljiim the goods. Under such an arrangement the consignee has 
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but one option^ and that is to sell at once for cash or at a short date to 
pay in cash for all the goods on hand. Such a subterfuge can never 
receive my sanction. 

As a dernier ressort the petitioner, as if conscious of his doubtful 
attitude, after the filing of the petition in involuntary bankruptcy and 
the goods were taken charge of by the receiver in bankruptcy under 
order of the court, caused his contract to be recorded ; and it is insisted 
that, as this was done prior to the adjudication in bankruptcy, it saved 
the petitioner's rights under the statute. If the law accord to the 
petitioner such a locus poenitentiap, it would be a sufficient answer to 
the act that it does not appear that the contract was ever acknowledged 
or proved, without which it was not admissible to be either filed or re- 
corded. But, even had it been acknowledged or proved, it would be a 
post mortem performance. Aside from the legal effect of the filing of 
the petition in bankruptcy, the property in question was in custodia 
legis, in the actual possession of the court's receiver. The rights of the 
petitioner and the creditors had then a fixed status, which no subse- 
quent act of the claimant could add to or take from. 

This same claimant presented to this court for its consideration 
and construction one of its contracts, little different in essential 
qualities from the one at bar. That case is styled ''In re Rabenau," 
reported (D. C.) 118 Fed. 471, wherein the attempted evasion of the 
Missouri statute in question was rejected. Without appealing to have 
that ruling reviewed, this concern persists, with some change in form, 
but not in substance, in refusing to place of record its contracts. 
In my judgment it presents an apt instance of the application of the 
wholesome rule applied by Judge Thayer, speaking for the Court of 
Appeals in Davis & Rankin B. & M. Co. v. Jones, 66 Fed. 124, 126, 
14 C. C. A. 30, where, considering the construction of a contract 
about which there had been litigation and a diversity of opinion as to 
its purport before the one in suit was acted on, it is said : 

''Under these drcnmstances, It was the duty of the plaintiff to alter the 
form of Its contracts then In use, so as to avoid the question whether it Im- 
posed a Jplnt or a several liability, which had theretofore given rise to con- 
flicting decisions. Not having done so, the plaintiff cannot complain if the 
courts adopt a conatractlon of the contract which la most favorable to the 
defendants.** 

Deeply impressed, as I am, with the fact of the persistent purpose 
of this petitioner to evade, by mere jugglery of forms and expressions, 
the declared public policy of the state in enacting section 3ltl2'of the 
Revised Statutes of 1899, I feel constrained to hold that the referee 
properly rejected this claim. 



OONWAT V. UNITED STATES et al. 

(Qlrcait Court, D. Nebraska. January 7, 1907.| 

1. DivoBOV— RiGBia OF Wnr— Land. 

Where a tmst patKit for land previously allotted to Indians was Issued 
to the male allottee after his marriage to the female allottee, the right of 
the wife to an equitable share of the property on her being divorced solely 
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on account of her husband's fault, was within the exclusiTe jurisdiction 
of the court granting the divorce, and a suit by the divorced wife to secure 
an interest in such land will not lie. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 17, Divorce. H 587, 
580.] 

2. iNDiATfs— Lands— Allotment— Rights of AlIottees. 

Act Cong. March 2, 1889, c. 405, 25 Stat 892, provided that to each mem- 
ber of the Ponca Tril)e of Indians who was the head of a family, there 
should be allotted 320 acres of the Great Sioux Reserve, to every single 
person over 18 years of age, a one-fourth of a section, etc. The act also 
declared that on the approval of the allotment by the Secretary of the 
Interior he should cause trust patents to issue under which the United 
States should hold the land ki trust for the allottee and hir heirs for 25 
years, etc. Complainant a female member of the tribe more than 18 
years old, was allotted 160 acres of land after the President's proclama- 
tion that the act was in full force, as was also another Indian whom 
complainant subsequently married. The selections were approved, and 
more than four months after tlie President's proclamation for the pur- 
pose of extinguishing the Indian tribes, the parties were married, after 
which each of them made other separate applications in lieu of their pre- 
vious applications, in order to get adjoining land, bdt the trust patent was 
by mistake made out in the name of complainant's husband for the entire 
land, as tlie head of the family. Held, that the fact that complainant and 
her husband married before actual allotment and the issuance of a trust 
patent did not deprive complainant of the right to the land for which she 
applied, which became vested In her on the President's last proclamation, 
and that she was entitled to one-half the land patented to her husband. 

On Demurrer to the Bill. 

The bill alleges: That by the provisions of the act of Congress approved 
Xfarch 2. 1889, It was, among other things, provided "that each member of the 
Ponca tribe of Indians then occupying a part of the Old Ponca reservation, 
within the limits of the Great Sioux reserve, shall be entitled to an allot- 
ment upoh the said Old Ponca reservation, as follows: To each head of a 
family 320 acres ; to each single person over eighteen years of age one-fourth 
of a section ; to each orphan child under eighteen years of age <me-fourth of 
a section ; and to each other persota under eighteen years of age then living 
one-eighth of a section." 25 Stat 892, c. 405. Another section of the act 
provided that "upon the approval of the allotments by the Secretary of the 
Interior, he shall cause patents to Issue therefor in the names of the al- 
lottees, which patents should be of legal effect and declare that tUe United 
States does and will hold the lands thus allotted for the period of twenty-five 
years In trust for the sole use and benefit of the Indian to whom such allot- 
ment shall have been made, or in case of his decease, of his heirs, according 
to the laws of the state or territory where such land is located, and at the ex- 
piration of said period the United States will convey the same, by patent to 
said Indian, or his heirs as aforesaid. In fee, discharged of said trust and free 
of all chaue or Incumbrance whatsoever." 25 Stat. 891, c. 405. That at 
the time or the passage of said act, the complainant was a member of the 
Ponca tribe of Indians, who occupied the reservation in the state of Nebraska, 
and for a long time prior thereto, and for several years thereafter, she has 
always maintained her tribal relations with the said Ponca tribe of Indians. 
That she was bom on the 26th day of July, 1870. and was, on the 2d day of 
March, 1889, living upon said Old Ponca reservation, within the limits of the 
Great Sioux reserve, in the said state of Nebraska, and was at the time an 
unmarried person more than 18 years of age. That shortly after the passage 
of said act of Congress of March 2, 1889, the United States, through its duly 
authorized oflicers, apprised and informed the Ponca Indians of the terms and 
provisions of the said act of Congress, to secure the consent of the tribe to the 
provisions of said act. That within six months after the passage of the act, 
the said Ponca tribe of Indians accepted the terms and provisions thereof. 
That about the month of July, 1889, the complainant, in conformity with the 
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provisions of said act of Congress, duly selected a tract of 160 acres of land 
within the said Ponca reservation, and duly notified the proper allotting 
agent of the United States of her said selection of said tract of land, and duly 
demanded of him that the same be allotted to her in severalty, according 
to the provisions of the said act of Congress of March 2, 1889, and the said 
selection so made by complainant vras by the allotting agent of the United 
States duly approved. 

The bill further charges: That the defendant, David Sherman, Is also a 
member of said Ponca tribe of Indians, living at the time of the passage of 
the act, and long prior thereto, upon said reservation, and maintaining his 
tribal relations with the said Ponca tribe of Indians, and therefore entitled, 
under the provisions of said act of Congress, to an allotment in severalty of 
160 acres of land, to be selected by him in said reservation. That some time 
in the summer of 1889 the said David Sherman did make such selection, 
which was approved by the allotting agent. That on the 13th day of June, 
1890, the complainant and the said David Sherman were duly married in the 
state of Nebraska, and until the month of November, 1897, continued to be 
husband and wife. That immediately after their marriage they went to live 
at the home of the parents of Sherman, aud while there living they agreed 
and decided between themselves that, as the allotments respectively selected i 
by them were situated several miles apart, and for this reason too remote from 
each other to be used advantageously by each of them, they would try to 
select others. That thereupon the complainant of her own volition, made the 
request to the proper allotting agent of the United States that, in lieu of land 
heretofore selected by her, she be allotted a different tract of 160 acres of land 
lying in said Ponca reservation, and described as follows: the south half 
of the northeast quarter and the north half of the southeast quarter of sec* 
tlon 24, township 32 N., range 7 W., and the lots numbered 2 and 3 in section 
19, township 32 N., range 6 W., said tract of land being at that time subject 
to selection and allotment to the members of said Ponca tribe, under the 
act of Congress. That this request of complainant was granted and approved 
by the allotting agent. That at the same time the said David Sherman agreed 
and declared that, in lieu of the IGO-acre tract of land previously selected by 
him as aforesaid, be would select and take the remaining 106.31 acres of 
land within the metes and bounds aforesaid, and in addition thereto, in order 
to make up the 100 acres to which he was entitled, a tract of land more 
particularly described as follows : Lot 1 In section 2, township 32 N., range 
W., being a part of the land previously selected by him. That thereafter said 
original selections were. In consideration of said new selections, canceled ; 
and In the fall of the year 1890 the complainant and said David Sherman 
moved upon and took possession of the tract of land described as the south 
% of the northeast % and the north % of the southeast % of section 24, 
township 32 N., range 7 W., and the lots numbered 2 and 3 In section 19, 
township 32 N., range 6 W., and continued to make their home at that place 
until the year 1897. That after the cancellation of said original selections 
by the allotting agent, as above set forth, on the 14th day of October, 1890, 
the schedule of allottments of the lands as provided for In the act of Congress 
was finally completed, and. on the 22d day of October, 1890, by the acting 
Commissioner of Indian Affairs, deposited In the General Land Office of the 
United States, and approved by the Secretary of the Interior, and upon said 
schedule of allotments it was wrongfully made to appear that the said David 
Sherman, as the head of the family consisting of himself and complainant. 
had been allotted the lands last-above described, together with lot numbered 
1 in section 2, township 32 N., range 9 W., but of which fact, complainant 
alleges she had no knowledge. That on the 26th day of May, 1891, a trust 
patent was by the United States issued, conveying said tracts of lands to 
David Sherman, which she says was erroneous, as they were each entitled 
to patents for 160 acres In severalty. That the trust patent was delivered to 
complainant and David Sherman together, and, with the consent of the said 
David Sherman, complainant took the same Into her own possession, and it 
was understood and agreed between them that. In consideration of the 
premises, one-half of the land mentioned In said trust patent should belong 
to complainant and one-half to the said David Sherman, and that at the end 
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of tbe 25-7ear period mentioned therein one-half thereof should belong 
absolutely to complainant and one-haif to David Sherman. That neither 
complainant nor the said David Sherman made any effort or took any steiw 
to have the said trust patent corrected, so as to include both names therein 
as grantees because of said complete and mutual undeintanding, and for 
the further reason that th^ understood from what had been said by the duly 
authorized agent of the United States that the said trust patent was a mere 
preliminary paper, and that ultimately, at tbe end of the 25-year period, they 
each of them would receive 160 acres of land. That complainant and David 
Sherman jointly controlled and retained possession of said lands, and that 
David Sherman at all times conceded and admitted the right of complainant to 
one-half thereof. That in 1897 complainant, on account of diva's cruelties 
of the said David Sherman towards her, and on account of the habitual 
drunkenness of the said Sherman, was duly awarded a decree of divorce ftom 
the bonds of matrimony by a court of competent Jurisdiction of the state of 
Nebraska, and was by said decree of divorce awarded the care and custody 
of the three minor children of the complainant and the said David Sherman ; 
but that since the granting of said divorce, said David Sherman has excluded 
complainant from the possession, occupation, and control of the said tracts 
of land, and within the last few years has denied the right of complainant 
to any of said lands or the profits or proceeds therefrom. That since then the 
defendant David Sherman has intermarried with the defendant Dora Sher* 
man, and one child has been bom of said marriage, who is now living. That 
she has repeatedly applied to the Department of the Interior of the United 
States to have the said trust patent corrected so as to include the name of 
complainant and David Sherman as grantees, and has repeatedly applied to 
the said Department of the Interior to compel the said Sherman to permit her 
to participate in the control, possession, and rents, profits and proceeds of 
said land with the said 'David Sherman, and the said Department of the In- 
terior has refused to accord to her any relief whatever. 

The prayer of the bill is for a decree adjudging her to be entitled to one- 
half of the lands described in said trust patent issued to David Sherman on 
the 26th day of May, 1891, and that as to one-half of the rights and benefits 
conveyed by the said trust patent, David Sherman be decreed to have re- 
ceived the same in trust merely for the complainant, and that said trust 
patent be corrected so as to include the names of complainant and David 
Sherman as grantees therein, and a decree for mesne profits and all proper 
relief. 

The defendants demur to this bilL 

J. W. Woodrough, for complainant. 

A. W. I<ane, Asst. U. S. Atty., for defendants. • 

TRIEBER, District Judge, by assignment from the Eastern Dis- 
trict of Arkansas (after stating the facts). The contention on the 
part of complainant, that, owing to the fact that complainant was di- 
vorced from her husband without fault of her own, but solely on ac- 
count of his faults, she is equitably entitled to some share of the prop- 
erty for the support of herself and the children, fruits of her marriage 
with David Sherman, cannot be sustained. That was a matter solely 
within the jurisdiction of the court which granted the divorce. Some 
reliance is placed upon Morrisett v. United States (C. C.) 132 Fed. 
891, but that case is clearly distinguishable from the one at bar. There 
the husband, divorced for his misconduct towards his wife, sought to 
have a patent which had been issued to his wife, she representing 
herself to be unmarried when, in fact, she was married, adjudged to iS 
held for his benefit. This the court refused to grant upon the sole 
ground that "He who seeks equity must do equity." The rights of the 
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parties having been once established by the allotment and the execu- 
tion and delivery of the trust patent cannot be changed by anything 
that may happen thereafter. 

The main question to be determined in this case is, when did the 
members of the Ponca tribe of Indians become entitled to the lands 
directed to be allotted to them by the act of 1889 ? On the part of the 
defendants, it is contended that no right, title, or interest whatever 
passed to the members of the tribe under that act until the allotment 
rolls had been approved by the Secretary of the Interior and the last 
proclamation of the President ; and as this was not done until October, 
1890, the complainant heinsr then the wife of the defendant David 
Sherman, she was not entitled to an allotment in her own right, but 
that the defendant Sherman, being then a married man, was under 
the act entitled to an allotment of 320 acres as the head of a family. 
On the other hand, it is contended on behalf of the complainant that 
the act of 1889 was a grant in prsesenti, and that there was vested in 
each of the members of the Ponca tribe an inchoate right to the lands 
to be allotted to them under the act, to become perfect by the allotment 
and the issuance of the trust patent. The learned counsel for the 
defendant relies principally upon the very able opinion of Judge Shiras 
in Sloan v. United States (C. C.) 118 Fed. 283. That opinion is en- 
titled to the highest consideration, as it indicates the great care with 
which the issues involved had been examined by the learned judge; 
but a careful examination of the act of 1882, under which the Sloan 
Case arose, will clearly show that the language used in the two acts 
is not identical, and for this reason the Sloan Case is not conclusive 
of this case. 

The act of Congress under consideration was not to go into effect 
immediately after its passage, but was to become operative only upon 
acceptance by the Indians, in manner and form prescribed by the 
twelfth article of the treaty between the United States and the Sioux 
Indians concluded April 29, 1868 (16 Stat. 635), which acceptance and 
consent is to be made known by proclamation by the President of the 
United States. Section 28, Act March 2, 1889, c. 406, 25 Stat. 899. 
On February 10, 1890, the President issued his proclamation that the 
act had gone into effect, having been accepted by the Indians. 26 
Stat 1554. The proclamation of the President issued October 23, 1890 
(26 Stat. 1559), after the lands had been allotted, was not for the 
purpose of confirming or in any other wise affecting the title of the 
Indians, but was in pursuance of section 13 of the act of Congress for 
the purpose of declaring the Indian titles extinguished and enabling 
the state of Nebraska to extend its jurisdiction over the same, in pur- 
suance of the provisions of the act of March 28, 1882. As these acts 
of Congress are in effect treaties with Indians, having taken the place 
of treaties since treaties with Indian tribes were prohibited by Act 
March 3, 1871, c. 120, 16 Stat. 544. 566, they should receive the same 
construction as was given to Indian treaties. In construing the lan- 
guage used in a treaty or in an act of Congress dealing with the Indians, 
and which is to take effect only upon the acceptance by the Indians, it 
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is the well-settled law that the language used should never be con- 
strued to their prejudice. 

In Worcester v. Georgia, 6 Pet. 515, 8 L. Ed. 483, Mr. Justice 
McLean, in his concurring opinion, said : 

"To cont«id that the word 'allotted,' la reference to the land guarantied 
to the Indians in certain treaties, indicates a favor conferred rather than a 
right acknowledged, would, it seems to me, do injustice to the understanding of 
the parties. How the words of the treaty were understood hy this unlettered 
people, rather than their critical meaning, should form the rule of construc- 
tion/' 6 Pet. 582. 

In Rutherford v. Greene, 2 Wheat. 196, 198, 4 L. Ed. 218, the 
language used in an act of the Legislature of the state of North Caro- 
lina for the relief of the officers and soldiers in the continental line 
was: "Shall be allotted for and given to." These 'Words, it was con- 
tended, gave nothing; that they were in the future, and not in the 
present tense, and indicated an intention to give in the future, but creat- 
ed no present obligation on the state nor present interest in the gran- 
tees; but it was held that, as the act was to be performed in the fu- 
ture, the words directing it were necessarily in the future tense, and 
although the land was undefined, the survey afterwards made in pur- 
suance of the act gave precision to the title and attached it to the land 
surveyed. Chief Justice Marshall, in delivering the opinion of the 
court, said : 

"Were it even true that the words 'are hereby given' would make the gift 
more explicit, which is not admitted, It surely cannot be necessary now 
to say that the validity of the legislative act depends In no degree on its con- 
taining the technical terms used in a conveyance. Nothing can be more ap- 
parent than the intention of the Legislature to order their commissioners 
to make the allotment and to give the land when allotted to Gen. Greene.'* 

In United States v. Brooks, 10 How. 442, 13 L. Ed. 489, the language 
used in a treaty with the Caddo Indians was : 

"Shall have their right to the said four leagues of land reserved for them, 
and their heirs and assigns, forever. The said lands to be taken out of the 
lands ceded to the United States by the said Caddo nation of Indians, as ex- 
pressed in the treaty to which these articles are supplementary; and the said 
four leagues of land shall be laid off," etc. 

It was held that these words gave to the reservees a fee simple to 
all rights which the Caddos had in those lands as fully as any patent 
from the government could make one. 

In Freemont v. United States, 17 How. 542, 15 L. Ed. 241, a Mexi- 
can grant of a certain tract of land known as "Las Mariposas" was 
made, with certain undefined boundaries. The grant was of 10 square 
leagues, subject to certain conditions, and was to be made definite by 
future survey. The grant purported to convey a present and immedi- 
ate interest, in consideration of previous public services, and it was held 
to be a grant in praesenti, upon the authority of Rutherford v. Greene, 2 
Wheat. 196, 4 L. Ed. 218, that the conditions were conditions subse- 
quent, but that noncompliance with them did not amount to a forfei- 
ture of the grant. 

In New York Indians v. United States, 170 U. S. 1, 18 Sup. Ct. 531, 
42 L. Ed. 927, it was held that a provision in the treaty of June 15, 
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1838, which was as follows : "In consideration of the above cession 
and relinquishment, the United States agree to set apart a tract of 
country containing 1,824,000 acres of land as a permanent home for 
all the New York Indians * * * to have and to hold the same in 
fee simple to the said tribes or nations of Indians, by patent from the 
President of the United States, issued in conformity with the provi- 
sions of the third section of the act of May 28, 1830, with full power 
and authority in the said Indians to divide said land among the differ- 
ent tribes, nations or bands in severalty, with the right to sell and con- 
vey to and from each other" — was a grant in praesenti. 

In Doe V. Wilson, 23 How. 457, 464, 16 L. Ed. 584, the question be- 
fore the court was the effect of certain reservations to individual In- 
dians made in the treaty of October 27, 1832, with the Pottawatomie 
tribe of Indians. By that treaty, the Indians ceded to the United 
States certain tracts of land therein described, reserving some to individ- 
ual Indians. These reservations were described as one or two sections 
without any specific descriptions as to metes and bounds, as the lands 
were then unsurveyed. The treaty provided: 

'*The foregoing reservations shall be selected \inder the direction of the 
President of the United States, after the land shall have been surveyed, and 
the boundaries shall correspond with the public surveys.'' 7 Stat. 401. 

Before the lands were selected or located by the President, one of 
the Indian reservees sold them, and it was claimed that his deed was a 
nullity, and nothing passed by it, as the lands had not been selected or 
located by the President and no patent issued therefor. But this con- 
tention was overruled by the court, the court holding that : 

"Pet-chl-co [the Indian reservee] was a tenant In common with the United 
States, and could sell his reserved interest, and that when the United States 
selected the lands reserved to him and made partition, his grantees took the 
interest he would have taken if living." 

This was approved and followed in Crews v. Burcham, 1 Black, 352, 
17 L. Ed. 91, and numerous other cases since that time ; the last being 
Jones V. Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 44 L. Ed. 49. 

The facts charged in the bill, and admitted to be true by the demur- 
rer are, that on February 10, 1890, the date of the President's proclama- 
tion, the act of March 2, 1889, was then in full force, the com- 
plainant, as well as the defendant David Sherman, were unmarried 
adults over the age of 18 years; that each of them had selected 160 
acres of land, which selections were then duly approved by the allot- 
ting agent of the United States ; that on June 13, 1890, more than four 
months after the President's proclamation, they intermarried; that in 
the fall of 1890 the parties applied for different allotments, each of 
them making separate applications, which applications were approved 
by the allotting agent and the first selections canceled; that when 
the trust patent was delivered to them it was made out Jo David Sher- 
man as the head of the family for the entire 320 acres, or, to be exact, 
321.3 acres, comprising the selections made by the complainant and the 
defendant David Sherman separately ; that, although the trust patent 
was delivered to complainant, she supposed it conveyed to her, for her 
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own use, one-half of the lands last selected by her and David Sherman, 
and that both of them jointly took and retained possession of all the 
lands ; the defendant Sherman at all times conceding and admitting 
her right to an undivided half thereof until after the divorce, when he 
excluded her from the possession and for the first time denied her right 
to any of said lands or the profits thereof. 

Applying the rules above enunciated to these facts, the conclusion 
reached is that, upon the proclamation of the President on February 10, 
1890, the grant to each of the Indians became complete, and com- 
plainant being then an unmarried adult over 18. years of age, she be- 
came entitled to 160 acres of land, to be allotted to her thereafter. 
The fact that she married the defendant Sherman thereafter, and be- 
fore the actual allotment and issuance of the trust patent did not de- 
prive her of the right which became vested in her when the President's 
proclamation was issued, and the mistake in conveying the two tracts 
selected by them separately to the defendant Sherman as the head of 
a family, especially in view of the fact that complainant's ownership to 
an undivided half thereof was recognized by the defendant Sherman, 
could not affect her rights as against him. 

For these reasons, she is entitled to the relief prayed^ and the demur- 
rer to the amended bill should be overruled. 



1 



HURLEY et aL v. DEVI/IN. 
(District Gonrt, D. KaDsas, First Division. November 24, 1006.) 

No. 837. 

BaNKSUPTOT— StTITB BT TBUSTKB— JURISDICTION OF COTTBTS OF BaNKSUPTOT. 

Bankr. Act July 1, 1808, c. 541. S TOe, 30 Stat 666 lU. S. CJomp. SL 
1901, p. 8452], as amended in 1903 (Act Feb. S, 1908, e. 487, « 16» 32 Stat. 
800 [U. S. Comp. St Supp. 1905, p. 690]) by the addition of the provision 
that *'for the purpose of such recovery any court of bankruptcy, as herein- 
before defined, and any state court which would have had Jurisdiction if 
bankruptcy had not Intervened shall have concurrent Jurisdiction," gives 
a court of bankruptcy Jurisdiction of a suit brought by a trustee there- 
under to set aside an alleged fraudulent transfer of property made more 
than four months prior to the bankruptcy, both as to subject-matter and as 
to parties, without the consent of def^idant notwithstanding the fact that 
such a suit is not one of those expressly excepted by amended section 23b, 
32 Stat. 798 [U. S. Comp. St Supp. 1905, p. 686], from the general pro- 
vision therein made that suits by a trustee, unless by consent of the de- 
fendant, can only be brought in the courts where they might have been 
brought by the bankrupt if bankruptcy had not intervened. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 6, Bankruptcy, | 
411; Jurisdiction of federal courts in suits relating to bankruptcy, see 
Bailey v. Mosl^er, 11 C. C. A. 313.] 

In Equity. On plea to the jurisdiction of the court 

A. A. Hurd'and J. S. Dean, for complainants. 

Harkless, Crysler & Histed and D. R. Hite, for defendant 

POLLOCK, District Judge. There is but one question raised by 
the plea for decision. It arises in this manner: Subdivision "b'' of 
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section 23 of the National Bankruptcy Act (Act July 1, 1898,. c. 641, 
30 Stat. 552 [U. S. Comp. St. 1901, p. 3431]), as amended by Act 
Feb. 5, 1903, c. 487, § 8, 32 Stat. 798 [U. S. Comp. St. Supp. 1905, p. 
686], provides: 

"Suits by tbe trustee shaU only be brought or prosecuted In tbe courts 
where the bankrupt, whose estate is being administered by such trustee, 
might have brought or prosecuted them if proceedings lu bankruptcy had not 
been instituted, unless by consent of the proposed defendant, except suits for 
the recovery of property under section sixty, subdivision h, and section sixty- 
4event subdivision e." 

Subdivision "b" of section 60 (30 Stat. 662 [U. S. Comp. St. 1901, 
p. 3445]), as amended (32 Stat. 799, § 13b [U. S. Comp. St. Supp. 

1905, p. 689]), provides: 

**If a bankrupt shall have given a preference, and the person receiving it, or 
to be benefited thereby, or his agent acting therein shall have had reasonable 
cause to believe that it was intended thereby to give a preference, it shall be 
voidable by the trustee, and he may recover the property or its value from 
such person. And, for the purpose of such recovery, any court of bankruptcy, 
as hereinbefore defined, and any State court which tcould have had jurisdiction 
if bankruptcy had not intervened^ shall Jiave conowrrent furisdictiot^** 

Subdivision "e" of section 67 (30 Stat. 664 [U. S. Comp. St. 1901, 
p. 3449]), as amended (32 Stat. 800, § 16 [U. S. Comp. St. Supp. 

1906, p. 690]), provides: 

'*That all conveyances, transfers, assignments, or Incumbrances of his prop- 
erty, or any part thereof, made or given by a person adjudged a bankrupt un- 
der the provisions of this act subsequent to the passage of this act and within 
four months prior to the filing of the petition, with the intent and purpose on 
his part to hinder, delay, or defraud his creditors, or any of them, shall be 
null and void as against the creditors, of such debtor, except as to purchasers 
in good faith and for a present fair consideration ; and all property of the 
debtor conveyed, transferred, assigned, or encumbered as aforesaid shall, if 
he be adjudged a bankrupt, and the same is not exempt from execution and 
liability for debts by the law of his domicile, be and remain a part of the as- 
sets and estate of the bankrupt and shall pass to his said trustee, whose duty 
it shall be to recover and reclaim the same by legal proceedings or otherwise 
for the benefit of the creditors. And all conveyances, transfers, or incum- 
brances of his property made by a debtor at any time within four months pri- 
or to the filing of the petition against him, and while insolvent, which are 
held null and void as against the creditors of such debtor by the laws of tbe 
state, territory, or district in which such property is situate, shall be deemed 
null and void under this Act against the creditors of such debtor if he be 
adjudged a bankrupt, and such property shall pass to the assignee and be by 
him reclaimed and recovered for the benefit of the creditors of the bankrupt. 
For the purpose of such recovery any court of bankruptcy as hereinbefore de- 
fined, and any State court vjhich would have had furisdflction if bankruptcy 
had not intervened, shall have concurrent jurisdiction.*' 

Subdivision V' of section 70 (30 Stat. 566 [U. S. Comp.-St. 1901, 
p. 3452]), as amended (32 Stat. 800, § 16 [U. S. Comp. St. Supp. 
1905, p. 690]), provides: 

"The trustee may avoid any transfer by the bankrupt of his property which 
any creditor of such bankrupt might have avoided, and may recover the prop- 
erty so transferred, or its value, from the person to whom it was transfer- 
red, unless he was a bona fld0 holder for value prior to the date of the ad- 
judication. Such property may be recovered or its value collected from who^ 
ever may have received it, except a b<Hia fide holder for value. For the fiur^ 
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pose of such recovery any court of bankruptcy as herctnhefore defined, and 
any State court which icould have had jiirisdicHon if bankruptcy hud not in- 
tervened, shall have concurrent jurisdiction." 

In each of the subdivisions above quoted the italicized words were 
added by the amendments made to the act on February 5, 1903, in 
changing and fixing the jurisdiction of the District Courts of the Unit- 
ed States over suits brought by trustees against third parties. 

This is a suit brought by the trustees of a bankrupt estate in this 
court to recover property transferred to defendant, the wife of the 
bankrupt. She is, and was at the date of the commencement of this 
suit, a citizen of the state, domiciled here. The conveyances by which 
the legal title to the property in question passed from the bankrupt and 
vested in the defendant were made much more than four months prior 
to the institution of the bankruptcy proceedings in this court against 
the husband of defendant. It is claimed by complainants these con- 
veyances were made without consideration, and for the purpose of 
hindering, delaying, and defrauding the creditors of the bankrupt. No 
question of preference is involved. Hence, it is clear the suit cannot 
be maintained under the provisions of subdivision "b" of section 60, or 
subdivision "e" of section '67 of the act above quoted, and can only be 
maintained in this court, if at all, under authority conferred by subdi- 
vision "e" of section 70 as amended, above quoted. 

Defendant has not consented to the institution or maintenance of 
this suit in this court, and for want of such consent files her plea chal- 
lenging the jurisdiction of the court over her. The question is: Can 
this suit be maintained in this court without her consent? That this 
court has full and complete jurisdiction of the subject-matter of the suit, 
under subdivision "e" of section 70, as amended, must be conceded: 
but does this court have jurisdiction of the person of defendant against 
her consent is the disputed point. The Supreme Court in Bardes v. 
Hawarden Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, for- 
ever settled the question that subdivision "b" of section 23 of the orig- 
inal act precluded the District Courts of the United States from enter- 
taining jurisdiction of suits brought by trustees of bankrupt estates to 
recover or collect debts due from third parties, or to set aside transfers 
of property to third parties alleged to be fraudulent as against credit- 
ors, or to recover voidable preferences without the consent of the pro- 
posed defendant. The necessary effect of this holding was on a case 
like this, in the absence of the requisite facts essential to confer juris- 
diction on the Circuit Courts of the United States and failing to ob- 
tain the consent of the defendant to the institution and maintenance of 
the suit in this court under the original act, resort must have been had 
by the trustees for the purpose of such recovery to the tippropriate state 
tribunal where the appearance of the defendant could have been com- 
pelled against her will. Subsequent to this decision, and it is thought 
at least in some measure to strengthen the act, and to enlarge the juris- 
diction of the District Courts of the United States over the persons of 
defendants in such plenary suits as above mentioned. Congress amend- 
ed the act on February 6, 1903. From the subdivisions of the several 
sections above quoted, as indicated by the italicized parts, it is clear 
there can-be no longer any controversy over the right of trustees in 
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bankruptcy to bring and maintain in the federal District Court suits 
to set aside and recover preferences voidable under the provisions of 
subdivision "b" of section 60 of the act, or to set aside conveyances 
fraudulent under the provisions of subdivision "e" of section 67 of the 
act, and recover the property thereby conveyed without the consent of 
the defendant to the proposed suit ; for such jurisdiction and power is 
not only expressly conferred by the amendments made to the subdivi- 
sions quoted, but the operation of such subdivisions are expressly ex- 
cepted from the general terms of subdivrsion "b" of section 23 of the 
act as amended. 

Although the identical language employed in extending the jurisdic- 
tion of the federal District Courts over the classes of cases embraced in 
subdivision "b" of section 60 and subdivision "e" of section 67 of the 
act as amended without consent of the defendant is employed in the 
amendment to subdivision "e" of section ^0, yet the lawmaking power, 
either through accident or design, failed to except the operation of 
that subdivision from the general terms of subdivision "b" of section 
23 of the act. The ultimate question, therefore, is: What is the ef- 
fect of the amendments so made ? Do they preclude this court from 
entertaining jurisdiction of this suit? That is, from compelling the 
appearance of the defendant to this suit in this court without her con- 
sent This identical question received the consideration of the dis- 
tinguished district judge for the Eastern district of Missouri in Gre- 
gory V. Atkinson (D. C.) 127 Fed. 183, in which case the jurisdiction 
of the court was denied, the reasoning there employed being that the 
whole act must be so construed as to give effect, if possible, to each of 
its parts, and as the Congress has had the whole act under considera- 
tion when engaged in the determination of what amendments should 
be made thereto, and as it expressly excepted the provisions of sub- 
division "b" of section 60 and subdivision "e" of section 67 from the 
operation of the general provisions of subdivision "b" of section 33 
of the act, and did not except subdivision "e" of section 70, under 
which this suit is brought, therefore that subdivision, as amended, 
should be so construed as to confer full jurisdiction on this court over 
the subject-matter of this suit, to be exercised, however, only on consent 
to jurisdiction of the person of the defendant being given by har. 
This is also the argument employed by solicitors for defendant in sup- 
port of her plea. 

I fully recognize the rule of construction which requires an act to 
be considered as an entirety, complete in all its parts, so that, if pos- 
sible, effect may be given to each of its separate sections or parts. I 
also recognize the force of the argument made in support of the con- 
struction claimed, but from a careful study of the original act, the 
amendments made thereto, and the decision of the Supreme Court 
which led to the adoption by Congress of the amendments made I 
must decline to accept the views stated ; and for these reasons : 

First. This construction would amount to the absolute nullification 
of the amendment made to subdivision "e" of section 70 of the act 
now under consideration, and leave it standing precisely as it did prior 
to tiie attempted amendment, for it cannot be. doubted this suit might, 
with the consent of the defendant, have been brought and prosecuted 
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in this court before the act was amended. This was the identical 
question submitted to and settled by the Supreme Court in Bardes v. 
Hawarden Bank, supra. Hence it should not be thought the Congress 
intended to do an entirely useless thin&f in its attempt to amend the 
subdivision of section 70 in question (Conger v. Kennedy, 26 Can. 
Sup. Ct. 404), and such conclusion does violence to the very rule of 
construction for which defendant's solicitors contend with so much 
insistence. 

Again, the language of the 'amendment is, "For the purpose of such 
recovery." The language is not for the purpose of jurisdiction over 
the subject-matter of the suit or action, for that, as has been seen, by 
consent of defendant, the court already possessed prior to the amend- 
ment, but it is for the purpose of such recovery. Before any "re- 
covery" may be had, as that word is here employed, there must be 
jurisdiction, not only over the subject-matter of the suit, but as well 
over the person of the defendant. Full, complete, and absolute juris- 
diction over both the persons to and subject-matter of a suit must pre- 
cede the right to a recovery. 

Again, the defendant, resides in this state and county, and may be 
served with compulsory process directed from the District Court of 
this state sitting within this county, and she might, if the complainants 
had brought this suit in that court, have been compelled to litigate 
with complainants the issues raised by their bill of complaint in such 
court of this state regardless of her consent apd in the face of her 
fiercest oppositicm. Prior to the amendment complainants, would have 
been compelled to resort to that forum; the defendant not consent- 
ing to this court entertaining jurisdiction over her person and her 
cause. This is also the precise effect of the ruling of the Supreme 
Court in Bardes v. Hawarden Bank, supra. But the further language 
of the amendment is : 

"This court [In such a suit as this] for the purpose of snch recovery • • • 
shall have concurrent jurisdiction [with] any state court which would have 
had Jurisdiction if bankruptcy had not intervened." 

That the state court has full, complete, and ample jurisdiction over 
the persons and subject-matter of this suit,. if brought therein by com- 
plainants without consent of defendant, is not disputed, cannot and 
'will not be denied, because it would have had j.urisdiction if bankruptcy 
had not intervened. This court, under the amendment made, has 
concurrent ; that is, the like or the same full, complete, absolute, com- 
pulsory jurisdiction possessed by the state court for the purpose of 
the recovery sought by complainants in this court. This is the express 
language of the amendment. It is the latest expression of the legisla- 
tive wiU. Later under the rules governing the ccPnstruction of statutes 
than that employed in the amendment to subdivision "b" of section 
23, because later in point of time ; consideration being had to the man- 
ner of adopting and amending legislative acts. The provisions of this 
subdivision of section 70, it is true, is not expressly excepted from 
the operation of the general provisions found in subdivision "b" of 
section 23 of the act, but, in my judgment, it is excepted by such neces- 
sary implicaticm as to render the construction here given absolutely 
imperative. 
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Again, if further reason for the holding here made should be 
thought necessary, I might add the language found in section 23 is 
general in its nature, and is intended to apply to all classes of cases 
not excepted from its operation. The language employed in the 
amendment to subdivision "e" of section 70, under consideration, is 
special, and applies to a particular class of cases therein comprehended. 
It is a well-settled rule of construction of statutes that the general 
provisions of an act, when in conflict with special or particular pro- 
visions, must yield, and the special or particular provisions prevail. 

For these and other obvious reasons which might be urged, I am 
of the opinion the clear, positive, and unambiguous language employed 
in the amendment to subdivision "e" of section 70 of the, act should 
stand and be given eflFect by the courts, although not excepted in ex- 
press terms from the operation of the general provisions of subdivi- 
sion "b" of section 23 of the act 

It follows the plea to the jurisdiction of this court must be overruled, 
and it is so ordered. 



In re SANDBRSON. 

HORSKINS y. SANDBRSON. 

(District Court, D. Vermont December 21, 1906.) 

L Bankruptot— Assets of Bankbupiv-Intergst in Real Eotate— Evidence. 
Evidence held insufficient to justify a finding tliat a bankrupt bad an 
interest In a farm, tbe title of wbich was In bis father, which could be 
subjected to the pasnment of the bankrupt* s debts. 

2. Save— Pbeterences— Persons Benefited— Sureties. 

Bankr. Act 1898, c. 64, § 60. subd. B, 80 Stat. 562 [U. S. Comp. St 1901, 
p. 34451, declares that if a bankrupt shall hare given a preference, and 
the person receiving it, or "to be benefited thereby," shall have had rea- 
sonable cause to believe that it was intended thereby to give a prefer- 
ence, it shall be voidable by the trustee, and he may recover the prop- 
erty, or its value, ftom such person. A bankrupt borrowed funds from 
certain foreign lenders, his father becoming surety on the notes given to 
secure tbe same, and later the bankrupt, while insolvent to the knowl- 
edge of his father aiid under his advice, used the proceeds of the bank- 
rupt's business to pay such notes within four months before the bank- 
ruptcy proceedings were instituted. Held, that the bankrupt's father was 
a person "benefited" by such transaction within such section, and was 
therefore liable for the return of the money so paid. 

F. C. Smith and Lee S. Tillotson, for petitioner. 
C. G. Austin & Sons, for petitionee. 

MARTIN, District Judge. The trustee, by petition, alleges in sub- 
stance: That Lynn J; Sanderson was duly adjudged a bankrupt May 
20, 1904, upon his creditors' petition. That thereafter the petitioner 
was elected trustee. That the petitionee is the father of the bankrupt 
and is the owner of a farm, consisting of 235 acres of land, situated 
on the "Gore Road," so called, in Franklin county. That the bankrupt 
carried on said farm for many years just preceding his bankruptcy, 
and increased its value, improved the buildings, and increased the 
amount of stock on said farm. That he had paid the taxes and inter- 
im F.— 18 
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est on a mortgage that existed on said farm, which mortgage was 
executed by the petitionee, and had shipped the petitionee large quan- 
tities of hay. That said bankrupt made said improvements and pay- 
ments with the understanding that he was to own an interest in said 
farm. That the bankrupt engaged in the creamery business about the 
1st of January, 1903, under some arrangement with the petitionee. 
That said creamery business was dishonestly managed, whereby the 
products thereof were invested by the bankrupt in making said im- 
provements, increasing the stock on the farm, and that within four 
months of the filing of the petition in bankruptcy the said bankrupt and 
the petitionee entered into a conspiracy to defraud the patrons of said 
creamery, who were also creditors of the bankrupt, and to fraudulently 
use the money received from the sales of the products of the creamery 
to make preferred payments to certain creditors who held the notes of 
the bankrupt, which notes were signed by the petitionee as surety, and 
by others to whom the petitionee had furnished collateral security for 
so signing said notes, and did. in pursuance of said conspiracy, make 
preferred payments thereon within four months preceding said proceed- 
ings in bankruptcy. That the said bankrupt and the petitionee col- 
lusively formulated a letter and mailed it to the patrons of the cream- 
ery for the purpose of prevailing upon said patrons to continue their 
patronage, and thus enable the bankrupt to accumulate more money 
with which to make payments to preferred creditors, which letter read 
as follows: 

"Maplewood Creamery. 

"Highgate Center, Vt, Aug. 25, 1903. 
"I regret to say to you that on account of financial losses that I am com- 
pelled to suspend payment of my creditors for the time being. I have strug- 
gled against adverse circumstances for a long time, and paid a hundred cents 
on a dollar that I owed until I have become deeply involved, and am unable 
to meet my obligations as they become due. No one will regret the situation 
more than myself, for I am anxious to pay every honest dollar that I owe, 
and hope to do so if my creditors will give me an extension and for- 
bear with me. I find myself In debt from $7,000 to $10,000, but I hope to be 
able in the future to pay all I owe, if I have my health and strength. If 
I can avoid the disgrace of bankruptcy and secure the confidence of my 
creditors, so that they will forbear payment with me, I feel confident that 
I shall be able to pay all In the future. I am advised that, in view of the 
circumstances, I cannot safely make payment to any of my creditors until 
it is ascertained what attitude they take in the premises. Shall be pleased 
to advise with you, or any of my creditors, in regard to the best method to 
pursue, and will be glad for your co-operation and advice in the premises. 

"Very respectfully yours, L. J. Sanderson." 

That the bankrupt testified before the referee in bankruptcy, and on 
this testimony, which is set out in the petition at some length, it is 
charged that the bankrupt and the petitionee ^^ere partners in said 
creamery business. That at the time of making said preferred pay- 
ments the petitionee knew that his son, the bankrupt, was insolvent, 
and therein prays the court to appoint a receiver to take possession of 
said farm. That the bankrupt's interest in said farm be carved out for 
the benefit of the bankrupt's estate. That the petitionee account at 
length to the trustee of the bankrupt. That the petitionee be ordered 
to pay such sum or sums and to surrender any and all property that 
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shall be found due the petitioner, or to which he is equitaWy entitled, 
by some short day to be fixed b}*^ the court. That such orders be made 
as may be necessary to define and protect the interests of the respective 
parties in the real and personal property described in the petition, and 
for such other and further relief as to tiie court may seem meet. The 
answer, in effect, denies the material allegations of the petition. The 
matter was referred by my predecessor to Hon. H. C. Royce as special 
master. The special master heard the parties and such evidence as 
they chose to submit, and from his report it is found in substance that 
the said Lynn J. Sanderson was duly adjudged a bankrupt May 20, 
1904, upon his creditors' petition; that thereafter the petitioner was 
duly elected trustee of said Lynn J. Sanderson's bankrupt estate ; that 
the petitionee is the father of the bankrupt, and is and was the owner 
of real estate as alleged in said petition ; that the bankrupt carried on 
said farm for many years just preceding his bankruptcy, and during 
that time the farm materially increased in value, and there was a large 
increase in the amount and value of the stock on said farm. He also 
finds that during that time the petitionee furnished large sums of money 
for its improvement; that the bankrupt made substantial improve- 
ments ; that the bankrupt first took possession of the petitionee's farm 
in 1892, and down to the fall of 1898 he and his wife, being hard-work- 
ing people, rendered valuable services upon said farm, and that their 
services together wfere fairly worth $450 a year over and above their 
living expenses ; that during that time the bankrupt had the support 
of himself and wife, clothing, spending money, traveling expenses, 
doctor's bills, etc. ; that he did no other business, except in connection 
with the creamery, than that of carrying on the petitionee's farm ; that 
the accounts between the petitionee and the bankrupt were not well 
kept, but his conclusion is that, under all the circumstances, he is unable 
to find that the petitionee should account to the petitioner as trustee 
of Lynn J. Sanderson in bankruptcy for any sum or sums of money un- 
less by reason of facts "hereinafter set forth." Those facts relate to 
payments to preferred creditors within the four months just preceding 
the bankruptcy. The referee carefully states many facts and circum- 
stances connected with the transactions between the bankrupt and the 
petitionee that are not material to repeat here, in view of the fact that 
he concludes that there should be no accounting relating to the carry- 
ing on of the farm. He finds that the bankrupt expected that he would 
have some interest in the real estate of the petitionee,, but that the 
petitionee did not so understand it. 

In the opinion of the court, the facts set forth by the master are not 
sufficient to justify the court in ordering a receiver to take possession 
of said farm, or decree to the trustee in bankruptcy an ownership 
in any part or fractional part of the petitionee's real estate. It well 
enough appears that the bankrupt and the petitionee procured loans 
at the Eastern Townships Bank at Bedford, province of Quebec, Can- 
ada; tliat they procured one J. M. Hill, Jr., and other parties, to sign 
some of said notes as sureties, and the petitionee gave to those surety 
signers collateral security in some instances ; that within four months 
of filing said petition in bankruptcy several of said notes were paid, and 
payments made upon other notes at said bank. .It is claimed by the 
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petitionee that these preferred payments were made to creditors of 
the bankrupt who then were and are now domiciled in Canada, and thus 
without the jurisdiction of this court, and that any preferment that 
was made to them, although within the four months, cannot be reached 
in this proceeding. The master finds that the petitionee was a surety 
signer upon those notes; that he was benefited by those payments; 
that he is within the jurisdiction of this court; that before said pay- 
ments were made it was talked over and understood between the bank- 
rupt and the petitionee that said obligations should be paid, with the 
understanding between them that, the situs of the debts and the resi- 
dence of the creditors being in Canada, payments made on said notes 
could not be recovered back in the event of bankruptcy proceedings ; 
and that the petitionee then knew, or ought to have known, that said 
Lynn J. Sanderson was heavily in debt, in failing circumstances, and 
was, in fact, insolvent. He also finds that it was the intention of the 
bankrupt and the petitionee to prefer said creditors to whom such pay- 
ments were made. 

Section 60 of the national bankruptcy act, subdivision B (Act July 
1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3446]), provides: 

"If a bankrupt shall have given a preference and the person receiving it, 
or to be benefited thereby; or bis agent acting thereunder, shall have had rea- 
sonable cause to believe that It was Intended therdity to give a preference, it 
shall be voidable by the trustee, and he may recover the property, or its 
value, from such person.** 

It is the opinion of the court that the words "such person" refer 
either to the person receiving such preference or the pi-rson who is 
benefited thereby. If the party receiving such preference is without 
the jurisdiction of this court, and the person benefited thereby is 
within the jurisdiction of the court, the trustee may proceed against the 
latter. It appears that the bankrupt collected mcmey from the sale of 
the products of the creamery, and, instead of paying it to the patrons, 
to whom it belonged, he, through the advice of the petitionee, used 
it in paying obligations that he was owing to parties in Canada ; that 
his father, the petitionee, who then knew that his son was insolvent, 
might be relieved from liability as a surety or indorser. Also, it is 
claimed that he paid the petitionee several hundred dollars on account 

It was claimed in argument, by counsel for the petitionee, that in a 
case where such payments are made to a foreign creditor there is no 
precedent for the recovery, as herein prayed for. See Landry v. An- 
drews, 6 Am. Bankr. Rep. 281, 48 Atl. 1036. Whether there is a federal 
court precedent or not, justice demands it, wherefore there should be 
a decree for the petitioner to recover of the petitionee all sums of 
money that were paid by the bankrupt, or paid by the petitionee out 
of the funds of the bankrupt, or out of funds received from the sale 
of the products of the creamery, within four months of filing said 
petition in bankruptcy, to the petitionee or upon the notes and obliga- 
tions of the bankrupt whereby the petitionee was benefited by such 
payments, as above indicated. 

The cause is recommitted to the master to more definitely report the 
amount of such payments and the interest thereon, that a decree may 
be made accordingly. 
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UNITED STATES T. LOUIS et al. 
(Olrcalt Ck>art S. D. New York. Deconber 27, lOOe.) 

L BAHr-FXDEBAL OlTBRSSS— BAIL PENDING APPEAL. 

Bey. St 1 1015 [U. S. Comp. St 1901, p. 718], provides that bail shall be 
admitted on all arrests in criminal cases where the offense is not punish- 
able by death, and in such cases It may be taken by any of the persons 
authorized in the preceding section to arrest and imprison offenders. Held, 
that such section authorized admission to bail at any stage of the pro- 
ceedings before or after' hearing, Indictment, or conviction, and pending 
appeal. , 

[Ed. Note.— For cases in point see Gent Dig. val. 6, Bail, { 145.] 
2. Sake— United States ComnssiONEBS— Powers. 

Act Gong. Sept 21, 1789, c. 20, I 33, 1 Stat 01, provided that an of- 
fender against the United States might be let to bail by any Justice of the 
peace or other magistrate of any of the United States, where he was 
found, arrested, or imprisoned, and Act March 2, 1793, 1 Stat 334, 
c. 22, I 4, declared that bail for appearance in any United States court 
in a criminal case in which bail is allowed by law might be taken by any 
person having authority Ax>m the Gircuit Gourt Rev. St. | 1014 [U. S. 
Gomp. St 1901, p. 716], provided that an offender against the United 
' States might be let to bail by any commissioner of the Gircuit Gourt; 
and section 1015 [U. S. Gomp. St 1001, p. 718] declared that bail should 
be admitted upon all arrests in criminal cases where the offense Is not 
punishable hy death, and might be taken by any of the persons author- 
ized by the preceding section. Thereafter Act Gong. May 28, 1896, & 252, 
29 Stat 184, abolished the office of commissioners of the Gircuit Gourt and 
substituted United States commissioners, with all the powers of commis- 
sioners of the Gircuit Gourt. Held that, where bail on appeal had been 
fixed by the court or Judge, a United States commissioner had jurisdiction 
to cause the proposed sureties to Justify before him and accept bail ten- 
dered. 

[Ed. Note. — ^For cases In point, see Gent Dig. vol. 5^ Bail, 1 174.] 

At Law. Motion to set aside verdict and for a new trial, on the 
ground the bond sued upon was not valid, because taken by a 
United States commissioner, who, it is alleged, was without authority 
to take a bail bond after the conviction of the accused, the principal 
in the bond, Charles C. Browne, on appeal to the Circuit Court of 
Appeals, and on the further ground that, assuming the bond to be 
valid, there was no proof the condition had been broken, and also that 
no interest is recoverable. 

Judson G. Wells (Edwin L. Kalish, of counsel), for the motion. 
Henry L. Stimson, U. S. Atty., and H. Hickham Smith, Special 
Asst. Atty. Gen., opposed. 

RAY, District Judge. The facts stated and conceded upon the trial 
and those appearing in the stenographer's notes are as follows : 

(1) The principal in the bond sued upon, Charles C. Browne, hav- 
ing, on trial in the Circuit Court of the Southern District of New 
York, been convicted of the crime of conspiracy to defraud the 
United States, and duly sentenced, took, a writ of error to the Circuit 
Court of Appeals of the Second Circuit to review the judgment of 
conviction. On granting the writ, and pending such appeal and hear- 
ing, and on application of said defendant, Judge Edward B. Thomas, 
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duly designated and holding such Circuit Court, criminal term, made 
an order that said Browne be admitted to bail, and fixed such bail in 
the sum of $12,500. John A. Shields then was the clerk of said 
Circuit Court, and also a duly appointed United States commissioner 
of the Southern District of J^ew York. 

(2) Thereupon, pursuant to such order of the court and judge 
holding the term, the said defendant Browne, with the defendants 
here, Charles H. Louis and Isaac Schlesinger, as his proposed sure- 
ties, appeared before said Shields for the purpose of executing 
and entering into the bond or recognizance required and fixed by 
said order. The said Shields thereupon examined said proposed 
sureties as to their sufficiency, and, they being sufficient, the bond in 
suit was duly executed, signed, and acknowledged, whereby said 
Browne, as principal, and said Louis and Schlesinger, as sureties, 
bound and obligated themselves in the usual manner and by the usual 
terms of such instruments to pay said $12,500 in case of default in the 
condition of such bond. Said bond or recognizance contained the 
following : 

"Whereas, the said Circuit Court did thereupon order the said Charles 
C. Browne to find sufficient ball in the sum of $12,500 for his appearance 
at the opening of the United States Circuit Court of Appeals for the Second 
Circuit, on the third Tuesday of October, 190i, at the opening of court at 
10 :30 a. m., and to continue in force until the remitittur or mandate has been 
ordered and handed down, and that in default of finding such bail the said 
Charles C. Browne should stand committed: Now, therefore, the condition 
of this recognizance is such that, if the said Charles C. Browne shall per- 
sonally appear as above stated and required and abide the order of the court, 
then this recognizance to be void; otherwise, to remain In full force and 
virtue." 

The obligation was to appear as stated and also to "abide the order 
of the court" ; that is, the order of the court having power and juris- 
diction to pronounce and enforce judgment. This was the Circuit 
Court, criminal term, of the Southern District of New York. Said 
Shields, as United States commissioner, took the acknowledgments, 
etc., to this bond or recognizance, and accepted same, and filed it with 
the records of such Circuit Court, of which he was the clerk. 

(3) It was stated and conceded on the trial, and should appear in 
the record of the trial, that the appeal was heard and the conviction 
affirmed. This court so noted in its minutes. Whether or not a 
remitittur was handed down did not appear from any evidence given 
or record put in evidence on this trial, except in the minute book of the 
Circuit Court, pages of which were in evidence, but not read, the 
handing down of the remitittur was recited, and such order fully 
entered. This court understood it was in evidence, and so understands 
now. 

(4) Thereafter, and on the 19th day of January, 1906, at the regular 
criminal term of the Circuit Court of the Southern District of New 
York, Judge Thomas again presiding, the said defendant Charles C. 
Browne was by the court duly called and ordered to the bar of the 
court and to deliver himself to the custody of the United States 
marshal to execute his sentence. He was duly called and failed to 
r,espond, whereupon the court ordered that the said sureties on his 
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bond be called upon to produce him. This order was complied with 
in open court, and said sureties failed to respond or produce their 
principal. Thereupon the said bond was ordered forfeited, and a 
bench warrant was ordered to be issued. The said defendant Browne 
not having surrendered himself and not having been produced, this 
action upon the bond was commenced. 

The court and judge having jurisdiction of the matter and of the 
defendant Browne having allowed and fixed bail at the request and on 
the application of the defendant, it is clear that such bail could be 
taken by any officer having authority to take bail in such a case. I find 
no statute restricting the power to take bail in such a case to the 
court or to a judge of the court. By section 627 of the Revised Stat- 
utes of the United States [U. S. Comp. St. 1901, p. 499] the appoint- 
ment of commissionej-s of the court was authorized, and they were to 
have and "exercise the powers which are or may be expressly con- 
ferred by law upon commissioners of Circuit Courts." Subsequently 
the office of commissioners of the Circuit Court was abolished, and 
United States commissioners were substituted, with all the powers of 
commissioners of the Circuit Court. U. S. Comp, St. 1901, p. 499; 
Act May 28, 1896, c. 252, 29 Stat. 184. / 

By section 1016, of the Revised Statutes of the United States [U. 
S. Comp. St. 1901, p. 718], it is provided: 

"Bail shall be admitted upon all arrests in criminal cases where the offense 
Is not punishable by death ; and in such cases it may be taken by any of the per- 
sons authorized by the preced^g section [section 1014, Rev. St (U. S. Comp. 
St 1901, p. 716)] to arrest and imprison offenders." 

This provision, in different language, however, and section 1014, 
in different language, constituted section 33 of the act of September 
24, 1789, "An act to establish the judicial courts of the United States" 
(1 Stat. 73^91, c. 20). But section 1015 extends the power to take 
bail to persons not included in the act of 1789. It is clear that section 
1015 authorizes the admission to bail at any stage of the proceeding — 
before a hearing, or after; before indictment, or after; before con- 
viction, or after; and, of course, pending an appeal. This is ap- 
parent when we read section 33 of the act of 1789. We are not to 
give the language of this section a narrow constri^ction, and confine 
the power to admit to bail to the time of the arrest and bringing the 
offender before the court, judge, or commissioner, and thus defeat 
its beneficent purpose. Hoeffner v. United States, 87 Fed. 185, 30 
C. C. A. 610, sustains this proposition. And again section 1014 ex- 
pressly provides for bail on arrest or at the inception of the criminal 
proceeding, and section 1015 was not intended as a repetition. By sec- 
tion 1014 it is provided : 

•Tor any crime or offense against the United States, the offender may, 
by any Justice or judge of the United States, or by any commissioner of a Cir- 
cuit Court to take bail, or by any chancellor, judge of a supreme or superior 
court, chief or first judge of common pleas, mayor of a city, justice of the peace, 
or other magistrate, of any state where he may be found, and agreeably 
to the usual mode of process against offenders in such state, and at the expense 
of the United States, be arrested and imprisoned, or bailed, as the case may 
be, for trial before such court of the United States as by iaw has cognizance 
of the offense. Copies of the process shall be returned as speedily as may be 
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into the clerk's office of such court, together with the recognizances of tbe 
witnessee for their appearance to testify in the case." 

As these United States commissioners have the same power to 
admit to bail the commissioner of the Circuit Courts possessed, United 
States Commissioner Shields had the jurisdiction and power to take 
the bail in question; for that power was expressly conferred upon 
commissioners of the Circuit Court by chapter 188, Act Aug; 23, 
1842 (5 Stat 516), by the following language: 

"That the commissioners who now are, or hereafter may be, appointed by 
the Circuit Ck>arts of the United States to take adcnowledgments of bail 
* * * shall and may exercise all the powers that any jostice of the peace 
or other magistrate of any of the United States may now exercise in respect 
to offenders for any crime or offense against the United States, by arresting, 
imprisoning or bailing the same,*' eta 

Section 33 of the act of September 24, 1789, entitled ''An act to 
establish the judicial courts of the United States" (1 Stat 91, c. 20) 
provided : 

'That for any crime or offense against the United States, the offender 
may ♦ • ♦ or by any Justice of the peace or other magistrate of any of 
the United States where he may be fomid, ^ ^ * be arrested and impris- 
oned or bailed,*' etc 

This act, however, restricted the right to take bail after commitment 
to a judge of the court or to a judge of the supreme or superior court 
of the state. 

By section 4 of the act of March 2, 1793, "An act in addition to the 
act" above referred to, it was provided : 

**That ball for appearance in any court of the United States, in any crim- 
inal cause in which bail is by law allowed, may be taken by • ♦ • and by 
any person having authority from a Circuit Oourt to take bail, which author- 
ity, revocable at the discretion of such court, any Circuit Court • ♦ • may 
give to one or more discreet persons learned in tbe law in any district for 
which such court is hplden : • • • Provided that nothing herein shall be 
constmedi to extend to taking bail In any case where the punishment for the 
offenise may be death ; nor to abridge any power heretofore given by the laws 
of the United States, to any description of persons to take bail." 

This led to the designation of commissioners of the Circuit Court 
to take bail. Sed Stat. 334, c. 22. 

An interesting and instructive note on the subject of the powers of 
the commissioners of the Circuit Courts will be found in 48 Fed. 
638-640. This investigation was made by Judge Coxe, now of the 
Circuit Court of Appeals, in deciding the case of United States v. 
Hom Hing, where the power of United States commissioners in 
Chinese cases was in question. It will be noted that the amendment 
or addition to the judiciary act passed March 2, 1793 (1 Stat. 333, 
c. 22), conferred authority on commissioners of the Circuit Court to 
take bail in criminal cases, while the act of February 20, 1812 (2 
Stat. 679, c. 25), cited by Judge Coxe, conferred upon them this 
power in civil causes. 

A careful examination of the powers of the commissioners of the 
Circuit Courts of the United States, as they existed when the office 
of United States commissioner was created, discloses that they pos^ 
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sessed the power to take bail in criminal prosecutions, and the 
statutes quoted and referred to conferred this power on United States 
commissioners. In short, when Action 1015 of the Revised Statutes 
became a law, the commissioners of the Circuit Court were authorized 
to take bail in such cases; and hence United States commissioners, 
who take their place and succeed to their powers, may take bail where 
bail is authorized by section 1016. It was under this provision or sec- 
tion that Browne was admitted. to bail, same having been authorized 
and its amount fixed by the order of the court itself. Commissioners 
of the Circuit Court were by the statutes quoted authorized to take 
baO, limited, we may assume, to certain cases, but still they were 
authorized to take bail; and by section 1014 of the Revised Statutes 
offenders may be arrested and bailed by any "commissioner of a 
Circuit Court to take bail"; and by section 1015 any such commis- 
sioner — ^that is, his successor in power, a United States commissioner 
—can take bail in a criminal case at any stage of the proceeding, where 
the court has decided that the offender is to be admitted to bail and 
the amount thereof has been iixed. 

The court or judge decided that Browne should be admitted to 
bail, in effect directed that he be admitted to bail and fixed the amount 
thereof, and, as there was no statute requiring it to be taken by any 
specific or specified officer, such bail was lawfully and properly taken 
by Commissioner Shields, who possessed the general power to which 
attention has been directed. The bond or recognizance in suit was, 
therefore, properly taken, and is valid. It was taken in pursuance of 
law and the order of a competent court, and by an officer authorized 
by law to take the same. United States v. Horton, 2 Dill., 94 Fed. Cas. 
No. 15,393, is not an authority to the contrary, nor are United States 
v. Dunbar, 83 Fed. 164, 27 C. C. A. 488, and United States v. Harden 
(D. C.) 10 Fed. 805. 

That the condition was broken cannot be questioned. He was "to 
abide the order of the court." As already stated, this referred to the 
Circuit Court, not the Circuit Court of Appeals. The regularity of 
the proceedings in the Circuit Court is presumed. If that court was 
without authority to make the orders it did make January 19, 1906, 
this was matter of defense. Browne was duly ordered to the bar 
of the court, and, being duly called, did not respond. His bail were 
thereupon duly called, and required to produce him, which they failed 
to do. 

It is settled that interest is not recoverable, and it will be stricken 
out, and the verdict reduced to $12,500, the amount of the bond. 

The motion to set aside the verdict and grant a new trial is denied, 
and judgment will be entered on the verdict, as reduced, for the sum 
of $12,600 and costs. 
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PELTOMAA ▼. KATAHDIN PULP & PAPER •00. 

(Circuit Court, D. Maine. December 3, 1906.) 

No. 43. 

1. New Tbiai^Gboijnds foe Setting Aside Vebdict, 

It Is not the duty of the court to set aside a verdict rendered on con- 
flicting CTldence, unless it finds that the Jury were governed by prejudice, 
passion, or corrupt motives ; and it will not do so in the exercise of its 
discretion, where it does not appear that the jury disregarded the Instruc- 
tions or failed to consider any part of the evidence. 

f Ed. Note.— For cases In point, see Cent Dig. vol. 37, New Trial, Sl 144 
143.] 

2. Same— Excessive Verdict— Damages fob Personal Injxtry. 

A verdict awarding $4,200 damages for a personal injury held not so 
excessive as to warrant the granting of a new trial under evidence tending 
to show that the injury was permanent, and that plaintiff had suffered 
and would continue to suffer tiierefrom. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 37, New Trial, §| 153- 
15G.] 

At Law. On motion for new trial. 

William A. Pew and William H. Gulliver, for plaintiff in error. 
E. C. Ryder and George E. Bird, for defendant in error. 

HALE, District Judge. This is an action of tort to recover damages 
for personal injuries alleged to have been caused by the defendant's 
negligence in not using reasonable care in providing a suitable guy 
rop>e to support a derrick used in unloading a car of water pipe. 

The case now comes before the court on the defendant's motion for 
a new trial. Upon that motion, learned counsel for the defendant 
have argued mainly upon the points that the verdict is against the 
weight of evidence and that the damages, $4,208.33J4, are excessive. 

The plaintiff is a Finn. The witnesses which he has introduced are, 
for the most part, Finns. A large part of the testimony in the record 
was taken by means of an interpreter. As counsel have suggested, 
there was hardly a proposition of fact raised in the whole trial of about 
a week's time that was uncontradicted. There is seldom a case heard 
in court where there is so much conflict of testimony. Each side 
charges that much of the testimony upon the other side is founded 
upon perjury. The defendant urges that the plaintiff received little 
or no injury, but has "put up" his whole case. After a long trial the 
jury were but 40 minutes in arriving at their verdict. It is not the 
duty of the court to set aside that verdict, unless it finds that the jury 
were governed by prejudice, passion, or corrupt motives. 

No judicial expression upon the subject of granting a new trial has 
added much to what Chief Justice Shaw has said in the early case of 
Cunningham v. Magoun, 18 Pick. (Mass.) 14: 

"Tlie great principle which is at the basis of jury trial Is never to be lost 
sight of — tliat to all matters of law the court are to answer, to all controverted 
facts, the Jury. The verdict of a jury is practically to be taken for truth. 

"Formerly this distinction was effectually preserved by special pleadhig, 
whereby juries were compelled to answer *Yes' or *No' to a precise fact 
• • • But by the prevailing use, in modern practice, of general declara- 



Digitized by VjOOQIC 



PELTOMAA v. KATAHDIN PULP A PAPER GO. 283 

tlons and general Issues, the Jury is In most cases left to find a general ver- 
dict. • • • The mode of trial, therefore, necessarily Is, when the evidence 
is out, for the court to direct the Jury hypothetical ly, adapting the Instructions 
in point of law to the state of evidence, putting it to the Jury to return a ver- 
dict for the plaintijff or defendant, as they shall find certain facts proved to 
their satisfaction or otherwise by the evidence. The consequence obviously is 
that the Jury, in finding a general verdict, do In form return a verdict embra- 
cing the matter of law as well as fact ; and therefore, as they may mistake 
the instructions of the court, or may take the law into their own hands, imag- 
ining it to be ser^ere or inequitable, they may return a verdict manifestly 
against the law and truth of the case. To render such a mode of trial safe 
and tolerable, there must exist a power somewhere to reexamine verdicts 
with some freedom, and when it is manifest that Juries have been warped from 
the direct line of their duty, by mistake, prejudice, or even by an honest desire 
to reach the supposed equity, contrary to the law of the case, it will be the 
duty of the court to set the verdict aside. When, therefore, the evidence is 
dear, plain, and strong, and the law has been clearly and explicitly stated to 
the Jury, and they decide against the law. It imposes upon the court the duty 
of Interfering, because it must be apparent that the Jury have either intention- 
ally erred, by mistaking the terms of their Instructions, or misapprehended the 
weight of the evidence, or that they have mistaken their duty or abused their 
trust. • • • Where there Is evidence for the minds of the Jury actually 
and fairly to weigh and balance, where presumptions are to be raised and 
inferences drawn, and the Jury may be presumed fairly to have exercised 
their Judgment, a court will not feel at liberty to set a verdict aside, although 
upon the same evidence they would have decided the other way." 

The decisions of the courts of Maine and Massachusetts have been 
consistent with the above statement of the law relating to this subject. 
In Reeve v. Dennett, 137 Mass. 315, the Supreme Court of Massachu- 
setts quotes the language of Chief Justice Shaw, and says : 

"A Judge has a right to set aside a verdict which, in his opinion. Is against 
the weight of the evidence, and in some cases It Ib his du^ to do so ; but 
whether he shall do so in any given case is a question addressed to his Judi- 
cial discretion. To require him as a matter of law to set aside every verdict 
which Is, In his opinion, against the weight of the evidence, would result prac- 
tically in the trial of facts by the court. Instead of the Jury." 

Federal courts have followed no different principle. Schuchardt v. 
Aliens, 1 Wall. 359, 17 h. Ed. 642; Newcomb v. Wood, 97 U. S. 581, 
24 L. Ed. 1085 ; Lincoln v. Power, 151 U. S. 436, 14 Sup. Ct 387, 
38 L. Ed. 224. 

In some personal damage cases in the federal courts the judge has 
told the jury that, in his opinion, the evidence of the defendant was 
entitled to greater weight than that of the plaintiff ; but, after the jury 
has found for the plaintiff, the court has then refused to set the ver- 
dict aside. Southern Pacific Co. v. Rauh, 49 Fed. 696, 1 C. C. A. 416 ; 
Sarerent v. Home Benefit Ass'n (C. C.) 35 Fed. 711. 

The Circuit Court in this district set aside two verdicts in the recent 
case of Morse v. Insurance Co. (C. C.) 124 Fed. 451, and 129 Fed.^ 
233, because it was evident that the jury failed to consider certain un- 
contradicted evidence in the case, or gave no heed to the instructions 
of the court touching a certain question of law. In the case at bar 
I find no reason for holding that the jury disregarded the instructions 
given them by the court ; nor do I find that they^ failed to consider any 
part of the testimony in the case. They certainly cannot be h^ld to 
have disregaided any uncontradicted testimony in the case, because 
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there was no uncontradicted testimony; for every material fact testi- 
fied to by a witness on the one side was contradicted by some witness 
on the other side. It is apparent, then, that the jury simply believed 
the plaintiff and his witnesses, and that they did not believe the testi- 
mony of the defense so far as that testimony contradicted the plaintiflf. 

I was careful to state to the jury precisely the issues submitted to 
them, and to give them, as clearly as I could, the law touching the 
several propositions presented, leaving to them the clear duty of de- 
ciding upon the questions of fact submitted. Whether or not 1 should 
have come to the same conclusion that they did is of no consequence. 
A recent philosophical text-writer has said that it is often unwi§e for 
judges to say whether or not they would have decided as the jury did. 
After hearing all the testimony of the witnesses, after endeavoring 
to give full and distinct instructions, I cannot say that the jury came 
to a decision from any corrupt motives, or from prejudice or passion. 

On the question of the amount of damages, I instructed the jury, 
if they came to that question, that they must come to it as reasonable 
men, and added : 

"More often than otherwise Juries give ezceflsive damages. Courts often 
have to deal with yerdicta and set them aside when damages are excessive. 
You must be reasonable on all these questions. If you find the man has beoi 
injured, he should be made whole; it is your duly to be Just You are not 
permitted to be generous." 

I further charged them to g^ve to the c[uestion of damages "careful- 
thought ; not guessing." There was testimony in the case tending to 
show that the plaintiflf had suflFered, and would continue to suflfer, 
from concussion of the brain. It seems clear that the jury believed 
this testimony. If they believed it, and disbelieved the testimony of 
the defendant on this point, their verdict should not be disturbed. 

After fully hearing counsel upon the matter, and carefully examin- 
ing the record, I come to the conclusion that it is clearly the duty of 
the court to deny the motion. Counsel for the defendant company 
have presented so clear, logical, and forcible an argument and analysis 
of the testimony in the matter that I felt it my duty briefly to state my 
reasons for denying the motion. 

Defendant's motion for a new trial denied. 



UNITED STATES V. CHISOLM. 
(Circuit Court, S. D. Alabama, N. D. November 19, 1906.) 

1, Criminal Law— Insanity— Sepabatb Issue— TbiaIt-Discbetiow. 

Where, pending a trial of a criminal case, it Is suggested that the prl». 
oner is so Insane as to be unable to make a rational defense, etc., the man- 
ner in which such suggestion should be disposed of rests entirely in the 
discretion of the oourt. 

[Ed. Note.— For cases in point, see Cent Dig. voL 14, Criminal Law, §S 
1392-139a] 

2. Same— Evidence. 

Whether a prisoner's departure from general rules governing human 
action demonstrates such aberration of mind as exempts him from crim- 
inal responsibility, or shows unfitness on that account to be placed on 
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trial, depends on tbe circumstances In each case, to be gathered not 
merely from the act for which he Is arraigned, but to be tested in view 
of every fact and circumstance showing the condition of Lis mind at the 
time to which the inquiry relates. 

[Bd. Note. — For cases in point, see Gent Dig. vol. 14^ Criminal Law, §§ 
1285-1288.] 

8. SaICS— EVI1>BNOI&— EhnPEBTS-OPINIONS— Wbioht. 

On an Issue as to the insanity of accused, the jury is not bound by the 
opinions of experts, provided the jury is convinced from all the evidence 
that the experts' opinions and conclusions are incorrect 

[Ed. Note. — For oases In point see Gent Dig. vol. 14, Griminal Law, 
§ 1081.] 

4. SAkl^-TBIAI/— BUBDEN OF PBOOF— OPENIWO ANIT^LOSINO ABOUHENT. 

On trial of an issue as to a prisoner's Inability by reason of insanity to 
properly make a rational defense and intelligently aid his counsel, the 
burden of proof being on the prisoner, he is entitled to the opening and 
concluding argument 

On Inquiry as to Sanity of Prisoner. 

Alexander R. Ghisohn, paying teller of the First National Bank of Birming- 
ham, was indicted for embezzlement of its funds, and, on being arraigned, 
pleaded not guilty. After the trial had proceeded for several days his coun- 
sel suggested that the prisoner was not then in a fit mental condition to make 
a rational defense, and asked the court to suspend the trial and make inquiry 
upon that point before proceeding further, stating that the facts upon which 
they based the suggestion had only come to their knowledge the day before. 
Thereupon the court took a recess and heard in detail, in chambers, the reasons 
upon which counsel based their suggestion; the district attorney and assist* 
ants being present It then developed that an eminent expert who had been 
summoned in behalf of the government in anticipation of the defense of in- 
sanity at the time of the commission of the oiffense, had given the opinion that 
the prisoner was now suffering with incipient paresis, and possessed of delu- 
sions, which rendered him unfit to aid his counsel in conducting a rational de- 
fense, and that thereupon other experts had been summoned by the govern- 
ment who had also examined the prisoner. The presiding judge then called 
these experts and others before him at chambers, and, finding that they dif- 
fered radically as to the mental condition of the prisoner, susi)ended the trial* 
and directed an inquisition before the jury which had been trying the prison- 
er, as to his present mental condition. A number of expert and nonexpert wit- 
nesses testified. Some of them gave it as their opinion that the prisoner was 
entirely sane. Others testified to the contrary, and that his present mental 
condition was such that he could not rationally aid his counsel in making de- 
fense. After the testimony was all in, and before argument of counsel, which 
both sides asked, the court delivered its charge to tbe jury. 

Thos. R. Roulhac, Dist Atty., and Lee R. Bradley, Special Asst. 
Dist. Atty., for the United States. 

Frank S. White and John London, for the prisoner. 

JONES, District Judge (charging jury). You understand from 
the instructions given you at the beginning of this inquisition that 
the inquiry now submitted to you in no way involves any decision as 
to the prisoner's guilt or innocence of the charge upon which he was 
arraigned. He can neither be convicted nor acquitted by any finding 
you may make on this issue. The question the court submits to you is 
whether the prisoner at this time is possessed of sufficient mental 
power, and has such understanding of his situation, such coAerency 
of ideas, control of his mental faculties, and the requisite power of 
memory, as will enable him to testify in his own behalf, if he so de- 
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sires, and otherwise to properly and intelligently aid his counsel in 
making a rational defense. 

The defendant, as you know, had been arraigned and pleaded not 
guilty, and the trial had proceeded on the merits some days, when 
the counsel for the prisoner suggested, for reasons then partially stat- 
ed in open court, that the prisoner was insane or partially so, and in 
such mental condition that it would be unjust to further proceed with 
the trial now. How such a suggestion should be disposed of rests en- 
tirely in the conscience and discretion of the court. Finding on confer- 
ence with eminent experts who had examined the prisoner that they 
differed radically whether his present mental condition was such that 
it would be just to proceed with the trial, the court, having doubts 
as to his real mental condition, submitted the issue to you. In doing 
so, it only followed the pathway marked out by courts of the highest 
authority, which have frequently declared that in such a case "a just 
judge will riot fail to relieve his own conscience by submitting the facts 
to a jury." 

Much latitude has been allowed in the evidence as to the family 
history of the defendant, his career from youth to the present time, the 
nature of the occupations in which he has been engaged, the manner in 
which he has discharged his duties, his personal characteristics and 
habits, the means by which the offense charged is alleged to have been 
committed, his declarations and statements at various periods, and 
his actions from the time he was confronted with the charge up to the 
present hour. You have also had the variant opinions of the experts, 
for the reasons they have severally stated, as to the prisoner's present 
mental condition and fitness for trial. This broad investigation was 
permitted, because, after all, we cannot safely apply general experi- 
ence as to the workings of the human mind in detemiiining the condi- 
tion of a particular individual's mind at any given time, unless we look 
also to the personal character of the individual, to the grade of bis 
mental powers, to the motives by which he is governed, to his view 
of things, and finally to the course of his whole life and the nature of 
the particular act with which he is charged, and the circumstances 
under which it was committed. While we are not directly concerned 
on this inquiry whether or not the defendant was insane at the time 
of the commission of the offense charged, the period elapsing between 
that date and the present occasion is so recent that his then condition, 
as you may find it to have been at that time, may shed some light in 
forming your opinion as to what his mental condition is at this time. 

Finite man at last gropes but darkly into the conditions of the hu- 
man mind, and it is impossible for any court to lay down any fixed rule, 
as a matter of law, as to any particular state of facts which will un- 
erringly demonstrate sanity, or the contrary condition of the human 
mind, or the degree of aberration which, when found to exist, exempts 
an accused person from criminal responsibility, or unfits him to ration- 
ally aid in his defense when arraigned for crime. An approved text- 
writer has said: 

"All men are erring. • Mere errors, therefore, do not excuse from punishment. 
All men hare vicious propensities. Therefore a propensity to do a certain evil 
thing does not excuse the doer. All men are only in a limited degree deterred 
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from wrongdoing by fear of the conseqnences. Tlie mere f Act, therefore, that 
a defendant was not fearful of punishment when doing an act does not show 
him to have been insane. All men are more or less regardless of the claims 
of conscience. So the mere fact that a prisoner, showed a hardened heart does 
not prove him insane. But all sane men act with a uniformity of plan, varied 
and winding, indeed, sometimes, yet uniform in the manifestations of the 
mind. All derive their knowledge of visible things from what is really tangible 
to their outward senses. All love the friends who sincerely do them good. 
All manifest affection, under ordinary circumstances, for their offspring. All 
obey, in short certain laws which we recognize as belonging to the mind of a 
sane man. When, therefore, a person is found acting, either at times or habit- 
ually, contrary to these known laws, we may say that he is more or less in- 
sane." 

But whether or not an individual's departure from general rules 
governing human action demonstrates such aberration of mind as 
exempts him from criminal responsibility, or shows unfitness on tliat 
account to be placed on trial, depends upon the circumstances of the 
particular case, and is to be gathered not merely from the act for 
which he is arraigned, but must also be determined and tested in view 
of every other fact and circumstance which sheds light upon the con- 
dition of the defendant's mind at the period as to which the inquiry 
is directed. Each particular case, therefore, presents a practical ques- 
tion, in the decision of which general statements of the theories of 
medical men and the reasoning of jurists furnish only partial, and 
sometimes little, if any, practical help. 

A person may be insane or 'partially so at one time, and subsequent- 
ly be restored to sanity, and afterwards be a responsible being in the 
eyes of the law. The precise question you have here, as you under- 
stand, is to determine whether at this time the prisoner is in such pos- 
session of his mental faculties as enables him to rightly comprehend 
his condition with reference to the proceedings against him, and to 
rationally aid in the conduct of his defense. The reason why an in- 
sane person, or one who though not insane, is laboring under/ such 
mental infirmity as to prevent his rationally aiding in his defense, 
should not be put to trial, is, in the language of the old books, "because 
he is disabled by the act of God" from making a just defense if he has 
one, and "because there may be circumstances lying in his private 
knowledge which would prove him innocent or his legal irresponsibili- 
ty, of which he can have no advantage, because they are not known 
to persons who undertake his defense." Nevertheless, a person, though 
not entirely sane, may be put upon trial in a criminal case if he rightly 
comprehends his own condition with reference to the proceedings, 
and has such possession and control of his mental powers, including 
the faculty of memory, as will enable him to testify intelligently and 
give his counsel all the material facts bearing upon the criminal act 
charged against him and material to repel the criminating evidence, 
and has such poise of his faculties as will enable him to rationally and 
properly exercise all the rights which the law gives him in contesting 
a conviction. 

It is proper that I should say to you that the defense of insanity, 
or mental inability to properly conduct a defense, is frequently re- 
sorted to without any just basis, and that in passing upon such que*?- 
tions you may give liiat consideration such weight as in your opinion 
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it may deserve in connection with all the facts in this particular case. 
It would be a reproach to justice if a guilty man escaped the penalty 
for a crime upon a feigned mental irresponsibility, or postponed his 
trial upon a feigned condition of mind, as to his inability to aid in his 
defense. On the other hand, it is also my duty to caution you with 
earnestness that it would be likewise a reproach to justice and our in- 
stitutions, if a human being "made in God's own image," while suffer- 
ing as the old books put it "under a visitation of God,'* were compelled 
to go to trial at a time when he is not sufficiently in possession of his 
mental faculties to enable him to make a rational and proper defense. 
The latter would be a more grievous error than the former; since in 
the one case an iadividual would go unwhipped of justice, while in 
the other the great safeguards which the law adopts in the punish- 
ment of crime and the upholding of justice would be rudely invaded 
by the tribunal whose sacred duty it is to uphold the law in all its in- 
tegrity. As said by the Supreme Court of the United States, with 
reference to feigned defenses of mental weaknesses, and the conse- 
quences which may result to society : 

"It seems to us that undue stress Is laid In some of the cases upon this con- 
sideration. The possibility of such results must always attend any system 
devised to ascertain and punish crime, and ought not to Induce the court to 
depart from principles fundamental in the criminal law, and the recognition 
and enforcement of which are demanded by every consideration of humanity 
and justice." 

You are human beings and cannot altogether shut your eyes to the 
things you see Iround you. This case naturally and rightly has ex- 
cited great interest. The crime charged involves a very serious offense. 
The law very properly throws all the safeguards it can around the 
honest keeping of the accumulations of the well to do and the savings 
of the poor, when placed in the national banks of the country. The 
prevention of offenses like that here charged is of grave concern to 
the public. Yet, on the other hand, as I earnestly caution you, it is 
of equal, if not of greater, public concern that in the disposition of 
such an issue as that now submitted to you no supposed public exigency 
for speedy trial, to prevent the repetition of such offenses, should in- 
duce the trial of a human being on such a charge, if he be, in fact, in 
such mental condition that he cannot fairly and rationally make his 
defense. Our duty and province are to hold the scales of justice even, 
in view of all these considerations, in order that justice, and nothing 
but justice, as defined by the law of the land, may be done in this par- 
ticular case, as to holding this defendant on trial at this time. No 
feeling of sympathy or regard for individuals should move your judg- 
ment a hair's breadth. Neither, on the other hand, ought you to al- 
low your conclusions to be influenced in the remotest degree by any 
thought as to what the public may say or think of the effect or justice 
of the conclusion at which you arrive. You 12 men alone, out of all 
the millions of American freemen, administer their justice here, and 
in the last analysis are the only authoritative advisers of the court on 
this issue. In the discharge of tfiat duty, the responsibility and sacred- 
ness of which I know you appreciate, you are answerable only to your 
Creator and your consciences. 



Digitized by 



Google 



UNITED STATES Va GSIflOLM. 289 

What arc the facts which must govern your decision? Having no 
personal knowledge, you must ascertain the facts largely from the 
mouths of witnesses. There are many rules for determining the 
amount of credence which the jury should give a witness. The most 
important of them are that you may look at the relationship of the 
witness by blood or family ties, or of business, to the person affected 
by the inquiry, or any other fact which may show bias or motive to 
misstate the facts of a transaction, or to color them. You may look 
also to the intelligence of the witness, his manner and demeanor on 
the stand, and his experience with regard to matters about which he 
gives his opinion; and, if such be the case, that a witness has made 
statements out of court inconsistent with those he testifies to in court. 
You should also look at the interest of the witness, if any, in the 
event of the decision of the particular matter under investigation. 
These and other rules on this subject are mere guides to enable the jury 
to gather the truth of the matter about which the witness testifies, and 
are of no further consequence whenever the jury reaches the conclu- 
sion that the particular witness has told the truth. 

You are not bound by the opinions of experts. If your common 
sense, reason, judgment, and observation, in view of all the evidence, 
produce the conviction in your minds that the expert is wrong in his 
opinions and conclusions, you must be governed by your own opinion, 
and not by his. A jury should not capriciously or recklessly disregard 
the advice of medical men of experience in dealing with diseases of the 
human mind, and the advice of physicians as to such matters should 
he carefully weighed, but the final responsibility in arriving at a deci- 
sion as to the mental condition of the prisoner rests upon the jury. 

You have observed the defendant and heard the testimony. Most 
of the medical witnesses have spoken of the prisoner's delusions, which 
some of them are of the opinion are real, and some believe to be feigned. 
All the testimony of the medical experts seems to agree that the prisoner 
has neurasthenia. One of them gave the opinion that he is suffering 
from incipient paresis. The name of the mental disease, if the prisoner 
be, in fact, suffering from such disease, is not important. Physicians 
may disagree as to the diagnosis of the disease, but we have little to 
do with mere names. The real question is : Does the mental impair- 
ment of the prisoner's mind, if such there be, whatever it is, disable 
him, under the rules I have already given you, from fairly presenting 
his defense, whatever it may be, and make it unjust to go on with his 
trial at this time, or is he feigning to be in that condition, which, if 
true, renders him unfit to be kept on trial at this time? 

In the absence of any proof on the subject, the law presumes that 
every ordinary being of mature age is responsible in all respects, and 
the government in prosecuting a defendant for crime is not bound to 
offer any evidence on that .point, but may rest upon the presumption. 
When, however; any facts are developed which go to rebut the pre- 
sumption of responsibility, it becomes a question of fact in the particu- 
lar case. While the force of the presumption of innocence until guilt 
is found beyond a reasonable doubt has no field of operation whatever 
in solving such an issue as that now submitted to you ; yet the humanity 
of the law is such that no man should be considered a proper subject 
149 F.— 19 
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for criminal prosecution, of whose ability to fairlv and rationally make 
a defense there is just ground foi* reasonable doubt in the minds of the 
judge or jury which passes on that issue. 

In short, tfie inquiry you have to solve is this : Is the mind of the 
defendant at the bar, in view of the instructions I have given you on 
this point, so far from nonnal and so impaired bv disease as to make 
it improper and unjust to keep him on trial for the offense for which 
he has been arraigned? The form of your verdict will be: We, the 
jury, find the prisoner at the bar is, or is not (according to the view 
you take of the evidence), qf sufficiently sane mind and in such posses- 
sion of his mental faculties as make it proper to hold him on trial. 

To aid you in arriving at a right determination of this important 
issue, counsel for the government and the prisoner will now call your 
attention to such considerations, as, in their conscientious judgment, 
point to the proper verdict As the burden rests upon the prisoner, 
in view of the general presumption of sanity, to generate a fair, reason- 
able doubt upon the whole evidence as to his fitness to be further tried 
at tfiis time, and as that is the only issue now before the court, coun- 
sel for the prisoner will open and conclude the argument If, at its 
conclusion, further instructions seem called for, ti^e court will then 
give them. 

NOTH. 

The jury found that the prisoner was of sufficiently sane mind, and In snch 
possession of his mental faculties as made it proper to proceed with his trial. 



PDTERS ▼. BQUITABLB LIFE ASSURANCE SOCIETY OF THE UNITED 

STATES. 

(Circuit Court t), Massachusetts. December 28, 1906.) 

Na3SL 

!• Rkmotai. of Caxtses— EQinrr Sunv- DiyKBsrrr of Citizbnship. 

In order to deprive a defendant of its right to remove a bill In equity 
filed in a state court to the Circuit Court of the United States on the 
ground of diversity of citizenship, the complainant must show that he has 
no remedy in equity in the federal court, that he has a remedy in equity 
in the state court, and that the existence of his remedy hi the state court 
is based on a state statute, and not on a view of the ordinary Jurisdic- 
tion of a court of equity different from that entertained by the federal 
court 

Si COXTBTS— FKOBSAL COUBTS— EQXTITT jTTBISDICnOIT. 

A Circuit Court of the United States sitting In equity has no jurisdic- 
tion of a bill by insured under a tontine policy against the insurance com- 
pany for an accounting. 

ft. Samb— State Coubts— Eqttitt Jubisdtotion— Statutes. 

St Mass. 1857, p. 648, c. 214, conferred on the Supreme Court 'full eq- 
ni^ Jurisdiction according to the usage aqd practice of courts of chan- 
cery, in all cases where there is not a full, adequate and complete rem- 
edy at law," and Rev. Laws, c. 159, S 8, cl. 6, declares that the Supreme 
Judicial Court and the superior court shall have original and concurrent 
Jurisdiction in equity of suits on accounts, the nature of which is audi 
that they cannot be conveniently and properly adjusted and settled in an 
action at law. Held^ that the latter section gave to the Massachusetts 
state courts equitable Jurisdiction in an action by insured against the insur* 



Digitized by 



Google 



FETSB8 T. EQUITABLE UFB ASSURANCE SOOIETT. 291 

ance company for an accounting of profits on a tontine policy,- which watf 
beyond the Jurisdiction of the Circuit Court sitting in equity in such state. 

4. Removal or Causes— Adequate Remedy at Law— Repleading. 

Where a state court had Jurisdiction in equity of a suit by a tontine pol- 
icy holder against the insurer for an accounting which was not possessed 
by a federal court sitting in equity in such state, and complainant could 
not obtain adequate relief in a suit at law in the federal court, he would 
not be ordered to replead on the removal of the cause for diversity of cit- 
izenship, but the cause would be remanded to the state court. 

In Equity. 

Gaston, Snow & Saltonstall, for complainant. 

Brandels, Dunbar & Nutter and J. Butler Studley, for defendant. 

LOWELL, Circuit Judge. The complainant brought a bill in equity 
in the Supreme Judicial Court of Massachusetts against the defend- 
ant, alleging: That he held a so-called "semitontine" insurance policy 
in the latter. That he was entitled to a share in the accumulations of 
the tontine fund, for which the defendant refused to account, offering 
him only a part of that to which he was entitled. That the defend- 
ant agreed with the complainant to apportion the surplus equitably ; to 
keep an accurate account of dividends accruing; to produce upon de- 
mand an account showing' the complainant's interest in the tontine 
dividend fund; to deal honestly with the dividends retained by .the de- 
fendant ; to use due care in their investment ; to expend them for prop- 
er purposes only; and to administer honestly and prudently the tontine 
fund and the general business of the corporation. That the defendant 
had failed to perform these obligations. Wherefore, the complain- 
ant prayed that the defendant be ordered to furnish an account ; that 
the amount to which the complainant was fairly entitled might be as- 
certained by the court and decreed to him, together with his damages 
sustained by reason of the defendant's violation of its obligation. 

The defendant removed the cause to this court, and the complainant 
has filed a petition to remand it to the state court, basing himself upon 
Gates V. Allen, 149 U. S. 461, 13 Sup. Ct. 977, 37 L. Ed. 804. In or- 
der to deprive the defendant of the right which it has to remove a 
bill in equity to this court on the ground of diversity of citizenship, 
the complainant must show: (1) That he has no remedy in equity in 
this court; (2) that he has a remedy in equity in the state court; and 
(3) that the existence of his remedy in the state court is based upon 
a state statute, and not upon a view of the ordinary jurisdiction of a 
court of chancery different from that entertained by the federal court. 
That the complainant has here no remedy in equity was decided by this 
court in Hunton v. Equitable Life Assur. Soc. (C. C.) 46 Fed. 661. 
That the complainant has a remedy in equity in the state court was de- 
cided bv that court in Pierce v. Equitable Life Ins. Co., J45 Mass. 56, 
12 N. E. 868, 1 Am. St. Rep. 433. In each of these cases the policy was 
substantially like that now before this court, and the bill was substan- 
tially like this. 

Notwithstanding that the state court would entertain jurisdiction in 
equity of the case presented by this bill, while this court deems the 
cause outside its jurisdiction in equity, yet the defendant contends that 
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the case should not be remanded to the former court for the following 
reason : As was observed by this court in Mathews Slate Co. v. Ma- 
thews (C C.) 148 Fed. 490: 

'The complainant cannot resist remoral merely because bis bill Is want- 
ing In equity, and would be dismissed by this court upon that ground. He 
Is not allowed to take his chance In a state court In the hope that that court 
may take a broader view of the general Jurisdiction of a court of equity than 
does this court." 

The defendant contends that the difference between the decision 
of the state court in the Pierce Case and the decision of this court in 
the Hunton Case depended, not upon an enlargement of the ordinary 
jurisdiction of a court of chancery given to tfie state court by the state 
statute, and thus not shared by the federal court, but rather upon a dif- 
ferent view of the allegations of the bill, as they invoked the ordinary 
jurisdiction of a court of chancery; in other words, the defendant con- 
tends that the state court took jurisdiction, not because of the state 
statute, to be cited presently, but because the state court conceived that 
the bill before it sufficiently invoked the ordinary jurisdiction of a 
court of chancery, while this court deemed a similar bill insufficient 
for that purpose. 

In one sense, all the equitable jurisdiction of the Massachusetts 
courts rests upon statute. Originally these courts had no jurisdiction 
in equity, and this jurisdiction has been created and extended from 
time to time by specifying particular matters, some of ordinary equi- 
table jurisdiction, and others outside of it, which the Legislature in- 
tended to make cognizable by the state courts sitting in equity. Into 
which of these two classes does the subject-matter of this bill fall? 

Rev. Laws Mass. c. 159, § 3, cl. 6, here relied on by the complain- 
ant, reads as follows: 

'*The Supreme Judicial and the superior court shall have orlghial and concur- 
rent jurisdiction in equity of the followng cases • • • gnlts upon accounts, 
the nature of which Is such that they cannot be conveniently and properly 
adjusted and settled in an action at law." 

This re-enacts Rev. St. 1836, c. 118, § 43, which reads as follows: 

The action of account Is hereby abolished; and when the nature of an 
account is such, that it cannot be conveniently and properly adjusted and 
settled in an action of assumpsit, It may be done upon a bill In equity, to be 
brought In the Supreme Judicial Ck)urt, and the said court shall hear and 
determine the cause, according to the course of proceedings In chancery, and 
may award an execution, in the common form, and such other process, as 
may be necessary or proper to carry into effect their final decree or Judgment 
In the case." 

Of the last-mentioned section (referred to in their report as section 
39) the commissioners to revise the statutes observed that they — 
"have proposed to abolish the action [of account] altogether, supposing that 
in all common cases an action of assumpsit will furnish an adequate remedy. 
When a case is complicated, by having three or more parties with different 
interests, neither an action of account nor of assumpsit would afford a suitable 
remedy. In those and other complicated cases It is proposed to resort to the 
chancery powers of the Supreme Court" 

In Bartlett v. Parks, 1 Cush. (Mass.) 82, 85, the Supreme Court of 
Massachusetts observed, referring to the Revised Statutes: 
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The language of the statute is comprehenslye, and in terms glyes this 
court jurisdiction in equity in all cases where an account is to "foe settled 
which cannot be conveniently settled In an action of assumpsit, whether in 
such cases an action of account would lie before the statute or not. And 
this construction of the statute would not give to the court a more ample 
Jurisdiction than courts of equity have in England, where a bill for an 
account Is sustained in many cases in which an action of account would 
not lie." 

And it IS well settled in this court that complication of accounts is • 
good reason for the exercise of equitable jurisdiction. Fenno v. 
Primrose (C. C.) 116 Fed. 49. The defendant contends, therefore, 
that complication of accounts is recognized alike by the federal courts 
and by those of Massachusetts to be a reason for the interposition of 
a court of equity, and that the statute cited, like some others, gave to 
the state courts no more than a part of the ordinary jurisdiction of a 
court of chancery. If this be true, the jurisdiction of this court is as 
broad as is that of the state court, and the motion to remand must be 
denied. 

On the other hand, St. Mass. 1867, p. 548, c. 214, conferred upon 
the Supreme Judicial Court "full equity jurisdiction, according to the 
usage and practice of courts of chancery, in all cases where there is 

I not a full, adequate and complete remedy at law." If the defendant's 

contention just referred to is sound, the courts of Massachusetts after 
1857 had no need to refer to the statute first mentioned, inasmuch as the 

, passage of the statute of 1857 made it superfluous. Yet Rev. St. 1836, 

c. 118, § 43, has been retained in all subsequent compilations — that of 
1860, that of 1882, and that of 1902 — and the state court has continued 
to base its jurisdiction thereupon. Hallett v. Cumston, 110 Mass. 32, 
33. In the Pierce Case the Supreme Court of Massachusetts said: 

''Our statute gives jurisdiction in equity upon account 'when the nature of 
the accoimt is such that it cannot be conveniently and properly adjusted and 
settled in an action of law.' Pub. St. 1882, c. 151, S 2, cl. 10. Even if the 
amounts kept hack from the plaintiff and those of his class of policy holders 
1^ the retention of those dividends which would otherwise have been received^ 
or of those sums accruing from the forfeiture of policies either In whole 
or In part, do not constitute a trust fund, or place the defendant In a strictly 
fiduciary capacity, the defendant was bound to keep accurate accounts of them, 
and of all interest and profit thereon, if any." 145 Mass. 56, 60, 12 N. B. 868, 
1 Am. St Rep. 483. 

To the same effect Judge Colt said in the Hunton Case : 

'The plaintiffs rely In this case upon a provision of the Public Statutes of 
Massachusetts (chapter 151, S 2, cl. 10) which confers equity jurisdiction 
In cases where the natiure of the account Is such that it cannot be con- 
veniently and properly adjusted and settled in an action at law.' • • • 
Now, what is the effect of the Massachusetts statute? It takes a certain 
class of cases that under federal procedure would have to be brought on the 
law side of the court, and transfers them to the equity side. It enlarges 
the equity jurisdiction of the court in relation to accounts. In this very case, 
where equity jurisdiction would not attach under the rules which prevail 
in the United States courts, it permits a party to bring a bill in* equity. 
• • • The Massachusetts statute does not create a new remedy, but it 
does withdraw a certain class of cases from a court of law into a court of 
equity, and the federal courts are to adopt it only so far as It is consistent 
with the mode of procedure In equity cases established by the courts of 
the United States.'' 45 Fed. 662, 663» 664. 
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These expressions indicate that both the state court and this court, 
in their recognized difference of opinion, each thought that it arose 
from the state statute, and not from an error committed by the other 
in determining the limits of the ordinary jurisdiction of a court of 
chancery. This coincident construction of the statute I shall follow, 
even if it be not strictly binding upon me. The state court will give, 
and this court will not give, the complainant a remedy in equity, and I 
prefer to hold that the action of the two courts involves no difference 
of opinion concerning the equitable jurisdiction which is common to 
both. It follows that this case, like Gates v. Allen, is one "where di- 
verse citizenship might enable the parties to remove a case, but for the 
objection arising from the nature of the controversy. It is the duty 
of the Circuit Court," therefore, "under such circumstances, to remand 
the case." 149 U. S. 460, 13 Sup. Ct. 977. 37 L. Ed. 804. 

The defendant further contends that, even if it be admitted that 
the state statute has given the complainant a remedy in equity enforce- 
able in the state courts, but unenforceable in a court which, like this, is 
unaffected by the statute, yet that the complainant may here be ordered 
to replead, and so may have here an adequate remedy at law. If this 
court deemed the complainant's remedy obtainable at law to be ade- 
quate, doubtless it would retain jurisdiction of the cause, and would 
direct the complainant to replead ; but, upon the whole, the remedy at 
law which this court can give to the complainant appears to be material- 
ly less effective than is the remedy obtainable in the state court through 
his bill in equity. That the Legislature of the state, by extending the 
equitable jurisdiction of the state courts to matters in which an ade- 
quate remedy at law is given to the suitor by the federal courts, cannot 
thereby deprive the citizen of another state of his right of removal to 
this court is plain. But, on the other hand, if a state statute gives to 
any suitor a remedy in equity in the state courts better and more com- 
plete than that which this court can give him at law, and if, further- 
more, the remedy thus given is one which this court cannot enforce 
in equity, the suitor has the right to carry on his litigation in the state 
court of equity, undisturbed by removal here. 

Cause to be remanded. 



CAFFYN v. PEABODY et al. 

(District Court, W. D. Washington, N. D. December 18, lOOft.) 

No. 3,093. 

1. Seamen— ^uiT fob Wages— Wrongful Disohabqe. 

Evidence considered, and held insufficient to Justify the discharge of 
an engineer of a steamer before the expiration of his term of service on 
the ground that he was incompetent by reason of excessive drinking. 

2. Release— Validity— Seamen— DiscHABGE. 

A release in full signed by a seaman on his wrongful discharge Is not 
binding on him where It was not voluntarily given, but wag require* 
by the vessel owners, and he was at the time of his discharge in AlasJca, 
at a place where he could not obtain legal redress and without money, 
and received no more than the amount of wages admittedly due him. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 42, Release, ft 33.] 
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a SEAifx:9—WAGXs— Allowance tob Wbonoful Disohabox. ' 

By analogy to Rev. St S 4527 [U. S. Ck>mp. St 1901, p. 8077], a court 

of admiralty may, when equitable, award a seaman wrongfully discharged 

an additional month's wages, although he served more than a month, and 

is not therefore within the terms of the statute. 

[Ed. Note. — For cases in x)oint, see Cent Dig. vol. 43, Seamen, S§ 70-85.] 

Libel in personam to recover wages and traveling expenses under 
a written contract by which the libelant was hired as chief engineer 
of a steamer on the Yukon river for the season of 1906, with wages at 
the rate of $250 per month, and traveling expenses for return from the 
Yukon river to Seattle. Decree for libelant 

James Kiefer, for libelant. 
John F. Miller, for respondents. 

HANFORD, District Judge. The pleadings admit the execution 
and validity of the contract sued on^ and that the libelant served as 
chief engineer of the steamboat Schwatka on one trip from St. Michael 
to Dawson and return, and that on the 8th day of August, 1906, he was 
discharged and paid the full amount of wages earned at the contract 
rate up to that date, and that the respondents refused to pay him any 
additional sum either on account of wages or for traveling expenses. 

Twjo defenses are pleaded and relied upon, viz: (1) The answer 
alleges that libelant after his employment became addicted to the ex- 
cessive use of intoxicants, and by reason thereof he was incompetent to 
perform the duties of chief engineer of the steamer, and irresponsible. 
(2) Upon receiving the amount of wages earned at the date of his 
discharge the libelant gave a receipt for the same as full payment and 
satisfaction of all claims under his contract. 

The evidence proves to my satisfaction that the libelant is a compe- 
tent marine engineer, and that, while he was in the service of the re- 
spondents as chief engineer of the Schwatka, he took good care of the 
engines and machinery, and that there was no delay nor mishap at- 
tributable to negligence on his part. The steamer was delayed by 
other causes at Ft: Gibbon, and at Tanana, and while not required to 
be on duty the libelant went ashore and drank whisky, and was intoxi- 
cated. This I find to be true, notwithstanding a general and explicit 
denial in the testimony given by the libelant as a witness for himself. 
I also find, upon his own admissions, that he drank two glasses of beer 
daily during the time of his service as engineer of the Schwatka. As 
a witness the libelant is impeached by reason of statements in his 
testimony which are inconsistent with his own admissions and with es- 
tablished facts. I have not stated the case as strongly against the 
libelant as the preponderating evidence justifies. There is an issue, 
raised by conflicting testimony, as to whether the libelant was partial- 
ly intoxicated at different times when he was on duty. The affirma- 
tive testimony of one of the respondents on this issue is controverted 
by the testimony of the libelant. The burden of proof is on the side 
of the respondents, and to decide in their favor the evidence should 
be sufficient to create a positive belief in the mind of the court. This 
is so for the reason that a finding adverse to the libelant may ruin his 
professional reputation and create an impediment which will prevent 
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him from obtaining employment as an engineer. With these con- 
siderations in mind, I have carefully weighed all the evidence, and I 
deem it insufficient to convict the libelant of drunkenness when on 
duty. 

Besides the libelant and one of the respondents, only two other wit- 
nesses were examined. I consider Capt. Green and Mr. Edwards to be 
competent, disinterested, and truthful witnesses. The former was the 
Schwatka's pilot on the trip referred to. He was called as a witness 
in behalf of the libelant; and, although he gave only negative testi- 
mony to the effect that he had no knowledge of drunkenness on the 
part of the libelant, I deem it important because, if the Chief Engineer 
had been habitually drunk, or partially drunk when on duty, the pilot 
would certainly have acquired definite knowledge of that important 
fact. Mr. Edwards was called to testify in behalf of the respondents, 
and gave testimony to the eifect that he was watchman on the trip re- 
ferred to ; that he had a pretty good idea of what was going on aboard ; 
that he knew of the libelant's drinking, and being drunk- on shore, when 
the boat was not under way, and on his cross-examination he said: 
"I did not see Mr. CaflFyn drunk on duty; it was when the boat was 
stopped." It is not shown that the libelant was at any time reprimand- 
ed or admonished, nor that his indulgence in the use of intoxicants 
was in any way taken notice of by the captain or owners of the boat, 
until used as a pretext for his discharge. The gravamen of the accu- 
sation against the libelant is that by excessive drinking he became and 
was incompetent and irresponsible, and it is my conclusion that this has 
not been proved by a preponderance of the evidence. When the libel- 
ant was discharged and paid at St. Michael, he gave a receipt in the 
following words : 

*'St Michaels, Alaska, Angvst 8, 1905. 

"Received of Steamer Schwatka the sum of three hundred seven dollars 
and forty five cents ($307.45) In full payment of all wages and claims of 
whatsoever nature against Steamer Schwatka. 

"[Signed] F. J. Oaffyn [Seal.]" 

This was exacted by respondents ; that is to say, the libelant was re- 
quired to sign it in order to get any money on account of his wages, 
notwithstanding he protested against any relinquishment of his rights 
under his contract, and it was not understood as a voluntary waiver on 
his part of any rights. The evidence shows that he was destitute of 
money and was unable to obtain judicial process at St Michael for the 
protection of his legal rights. According to the testimony, he was 
given an option to take the amount tendered and sign this receipt or 
litigate, but under the circumstances he did not have an option because 
he did not have the means to litigate. Tested by common-law prin- 
ciples, the receipt is not binding upon the parties as a release of any 
debt or liability, because by the answer it is not pleaded as a contract 
by specialty, and, in fact, it is not a sealed instrument. At most, it 
can only be considered as written evidence of an accord and satisfac- 
tion, which may be contradicted, and it has been contradicted and its 
falsity clearly established. The evidence proves that tiic libelant did 
not assent to any agreement canceling the contract under which he 
went to work, or varying its terms. Furthermore, the amount paid 
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was no more than the amount admitted to be due for services up to 
the date of the payment, and there was no consideration to support 
an agreemoit abridging rigVits stipulated for in the contract. 

It has been proved by uncontradicted evidence that the libelant's ex- 
penses returning to Seattle amounted to $76, which he is entitled to 
recover by the terms of his contract, and, having been discharged with- 
out his consent, and without fault on his part justifying such discharge, 
the court allows him as compensation one additional month's wages. 
I hold this award to be legal and just, by analogy to the measure of 
compensation prescribed by section 4527, U, S. Rev. St [U- S. Comp. 
St 1901, p. 3077]. 



UNITED STATES v. LAVARRELLO. 
(Clrcalt Ckmrt, S. D. New Tork. November 27, 1906.) 

L SHIFPINCK— TBAHflPOBTATIOlf OV I]CiaaRA.NTB— BBOUZ^TIOE— POWXB OV GOU • 



Coiif?t«8B had power to pass Act Aug. 2, 1882, c. S74 [U. S. Comp. St 1901, 
p. 2931], making it an offense for the master of a foreign vessel to omit 
to proTide tables and seats at regular meals for immigrants or passengers^ 
other than cabin passengers, bound to the United States and actually 
brought to a port of landing. 

[Ed. Nota— F6r casefi In potot, see Cent Dig. vol. 44, Shipping, IS Z, 
627, 683.] 

2L iNDIOTMXNT^-CtarAIlfTT— BILX. OW PABTICULABS— NBW BILZk 

An indictment against the master of a vessel transporting immigrants 
to a port of discharge within the United States, charging that there were 
no sufllclent tables and seats proylded for the use of such passengers, 
tn ▼iolatlon of Act CJong. Aug. 2, 1882, c. 374 [U. S. Comp. St 1901, p. 2931], 
though objectionable for failure to allege in what respects the insufD- 
ciency consisted, was not fatally defective, but the charge should be made 
more definite and certain by a bill of particulars or by a new indictment 

[Ed. Notow — ^ITor cases in point, see Cent Dig. toI. 27, Indictment and 
Information, %% 286-268.] 

Henry L* Stimson, U. S. Atty., and William Michael Byrne, Asst 
U. S. Atty. 

Kellogg & Rose (Abram J. Rose and Alfred C. Pette, of counsel) » 
for defendant 

THOMAS, District Judge. The indictment is drawn under section 
1 of the act of August 2, 1882 (22 Stat 186, c. 374 [U. S. Comp. St 
1901, p. 2931]), which, so far as applicable to this action, provides: 

TThat it sball not be lawful for the master of a steamship or other vessel 
whereon immigrant passengers or passengers other than cabin passengers 
have been taken at any port or place in a foreign country or dominion 
(porta and places In foreign territory contiguous to the United States except- 
ed), to bring such vessel and passengers to any port or place in the United 
States unless the compartments, spaces and accommodations hereinafter men- 
tioned have been provided, allotted, maintained and used for and by sucb 
during the entire voyage.*^ 



And the provision about tables and seats as mentioned in the indict- 
ment is found in section 4 of the act [U. S. Comp. St 1901, p. 2935] as 
follows: 
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. 'Tobies and seats shall be provided for the use of passengers at regular 
meals.'' 

The indictment charges : 

"That the steamship Cltta Di Napoll, at the times hereinafter mentioned, 
was engaged in the business of conveying immigrant passengers across the 
Atlantic Ocean from the. kingdom of Italy to the United States of America, 
and that Eiigenio Lavarrello was the master of said steamship; that on the 
first day of August, In the j'ear of our Lord, one thousand nine hundred and 
five, the said steamship commenced a voyage from Italy aforesaid to the 
said United States and completed the same on the 18th day of August of 
the same year, at the port and Southern district of New Yorlc, and the said 
Eugenic Lavarrello was master and in command of said vessel during said 
voyage, and there were then In and on board of the said steamship under his 
command and control no less than 929 immigrants, as steerage passengers, 
every one of whom by law, on each day, was entitled to be served on ship- 
board with three meals at regular and stated hours, and tne said immigrant 
passengers were also by law entitled to tables and seats, for their use, at the 
meals aforesaid ; but during the said voyage, on each and every day thereof, 
there were not sufficient tables and seats for the use of the said passengers 
at their regular meals aforesaid, as the law required; and on the said 18th 
day of August, in the said year, at the Southern district of New Yoric, within 
the jurisdiction of this court and within the admiralty and maritime juris- 
diction of the United States, on the day of the arrival of the said steamship, 
at the said port of New York, the said Eugenfo Lavarrello, master of the 
said steamship as aforesaid, did still unlawfully and willfully fail, omit, 
and neglect to provide tables and seats as aforesaid for the use of the said 
steerage passengers at the regular meal8,<Dr at any and all meals served to 
them on that day, In and upon the said steamship, as required by law." 

The most important question raised by the demurrer relates to the 
power of Congress to piake penal an omission by a foreign vessel to 
provide tables and seats, at regular meals, for passengers bound to 
the United States, and actually brought into a port of landing. How- 
ever vaguely or ineffectively Congress has exercised the power, it is 
considered that the power exists, and it is unnecessary in reaching this 
conclusion to follow the history of passenger acts from an early time 
in the last century, or the decisions pertaining thereto. The brief for 
the government carefully informs in such regard. The act directs 
that "tables and seats shall be provided for the use of passengers at 
regular meals." If it be kept in mind that this provision is penal, 
the indefiniteness of its command excites instant and grave attention. 
What does it mean? What does it require? It conveys primarily 
the idea that the master shall not bring passengers to port unless there 
be tables at which, and seats upon which, the passengers may sit at 
their regular meals ; that they shall not be obligfed to sit on the floor, 
or stand up while eating their meals, or to hold in their laps plates and 
provisions. But the 'statute makes no attempt to state how ample the 
facilities shall be, or what the ratio of seats to passengers shall be. 
But common sense aids in interpretation. The direction plainly means 
that tables and sea!ts, reasonably adequate for the passengers carried, 
shall be provided for use at proper times. The carrier knows the 
ship's capacity, the number of passengers to be carried, and can make 
provision therefor before sailing. If it fails in this duty, the master 
entering upon the voyage and bringing the ship tb port is punishable. 
The great variety of circumstances under which passengers are carried 
makes it impossible, and also undesirable for the carrier, that specific 
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^tail as to the exact provision of tables and seats should be given in 
the statute. Hence, it is concluded that the pleader was justified in 
charging that "there were no sufficient tables and seats for the use of 
the said passengers." In what respects were the seats insufficient? 
Number, construction, or in what other respect? An indictment may 
be valid, but yet require amplification for the purposes of the trial; 
and, while it is considered that it is technically supportable, it informs 
neither the court nor the defendant in what particulars the master was 
at fault. Therefore the defendant should be informed in what respect 
the tables and seats were insufficient. The government may do this 
by a bill of particulars, but preferably to introducing that practice a 
new indictment is advised. 

Demurrer overruled, with leave to the government to nolle the 
present indictment, or to serve a bill of particulars, and with leave to 
the defendant to move or plead, as he shall be advised, after the service 
of such bill of particulars. 



BARTLESON v. FEIDLER et al. 

(Circuit Ck)urt, W. D. Washington, N. D. November 26, 1900.) 

No. 1,209. 

1. Judgments— Res Judtca.ta— -Ordeb of Distribution op Probate Court. 

An order made by a probate court of Alaska distributing property to 
the heirs of a decedent as a part of his estate Is not a conclusive adjudi- 
cation that a partnership did not exist between decedent and another to 
which the property belonged, as against a creditor of the alleged partner 
who seeks to follow the property Into the hands of the heirs ; the probate 
court not being vested with jurisdiction to bring in parties and adjudicate 
such question. 

2. Pabtkebshif— Evidence to Establish-^Creditors' Suit Against Heirs. 

Kvldence considered, and held to sustain the allegation of a creditors' 
bill that the judgment debtor and his deceased brother, whose property 
passed to the other defendants, were partners, and that the property was 
that of the partnership, and the judgment defendants.' Interest therein sub- 
ject to application on the judgment 

In Equity. Creditors' bill founded upon a judgment against F. J. 
Feidler, and return nulla bona, of a writ of execution. Heard on the 
merits, the issues raised by the pleadings being whether the judg- 
ment debtor and E. L. Feidler, who died in Alaska, were copartners, 
and whether money which through probate court proceedings in 
Alaska had come into the hands of the widow of the deceased belonged 
to the alleged firm. Decree for complainant. 

James A. Snoddy, for complainant. 

Bo Sweeney and G. E. Steiner, for administratrix. 

HANFORD, District Judge. Preliniinary to the consideration of 
the main controversy, the court must dispose of the defendants' con- 
tention that the United States commissioner at Nome, in the exercise 
of the pdwers of a probate court made an order of distribution of the 
estate iOf £. L. Feidler, which is a final detennination of the rights of 
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the parties to this action. The only ground upon which this claim can 
be maintained is the legal proposition that all matters which have been 
or might have been litigated in a court of competent jurisdiction are 
deemed to have been by a final judgment adjudicated, and that all 
parties who appeared in the proceedings or were required to appear, 
and their privies, are bound by the adjudication. In this view a very 
simple test may be applied by which to judge whether by the rule of res 
ad judicata the complainant is precluded from maintaining this suit 
in this court. The order of distribution, if it may be considered as a 
final judgment, is potent only to the extent of the lawful power of the 
court to give it force and virtue. By this I mean to invoke the prin- 
ciple often expressed in the phrase "that a stream cannot rise higher 
than its source." The test to be applied is in a correct answer to the 
inquiry, did the commissioner's court have jurisdiction to bring the 
paities before it, require them to frame their issues, heai- their evi- 
dence and arguments, and decide the question whether or not E. L. 
Feidler, the deceased, and the defendant, F. J. Feidler, were copart- 
ners in carrying on the business of the Progresso Trading Company, 
and whether they as copartners owned the property, and the money 
which came into the custody of the administrator appointed by the 
commissioner's court ? On this point I hold that the laws do not con- 
fer upon tiie probate courts of Alaska the chancery powers necessary 
to be exercised in hearing and deciding such questions. I deem this 
ground suiBicient for overruling the defendants' objection, and will 
refrain from further discussion of the question, except merely to cite 
the decision of the Supreme Court of the United States in the case of 
Borer v. Chapman, 119 U. S. 687, 7 Sup. Ct. »342, 30 L. Ed. 632, which 
supports the complainant's argument on this branch of the case, and 
the conclusion that a creditor has the right to follow into the hands 
of their holders, in one state, the assets of his debtor, distributed by 
order of the probate court of a different state. 

Were the Feidler brothers copartners in the business of the Pro- 
gresso Trading Company at the time of the death of E. L. Fiedler? 
That is the main question in this case. The defendant F. J. Feidler 
is probably the only living witness who actually knows the facts. It 
is denied that he is a competent witness to give evidence, adverse to 
the administratrix of the estate of E. L. Feidler, relating to transac- 
tions with the deceased ; but his testimony, if admitted, would be super- 
fluous. I say this for the reason that the facts and circumstances prov- 
ed by competent and disinterested witnesses lead necessarily to the con- 
clusion that there was a partnership commenced and carried on in the 
year 1900, and continuously thereafter until E. L. Feidler died, and in 
deference to the decision of the Circuit Court of Appeals for the Ninth 
Circuit in the case of Rush v. Lake, 122 Fed. 561, 58 C. C. A. 447, I 
would be constrained to decide that the partnership did exist, even if F. 
J. Feidler should testify positively to the contrary. To fairly appreciate 
the opinion of the Circuit Court of Appeals in the case referred to, it 
should be read in connection with the opinion of the lower court report- 
ed in 111 Fed. 893. The facts and circumstances of this case, briefly 
stated, are as follows: Previous to the year 1900 F. J. Feidler com- 
menced trading and dealing in merchandise under the name and style 
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of the Propresso Trading* Company, and he transacted his Banking 
business witfi a bank in Seattle under his brother's name. There is an 
obvious reason for not doing business in his own proper name in the 
fact that he had previously been engaged in business in the state of 
Indiana and left a large number of creditors behind him when he came 
West In the year 1900 £. L. Feidler, having obtained a discharge 
from liability to his creditors under the bankruptcy law, came to Seat- 
tle and joined his brother in the business of the Progresso Trading 
Company. They went to Nome togetfier, with a stock of merchandise, 
and during that year and the year 1901, were both actively engaged as 
merchants at Nc»ne, under the name of the Progresso Trading Com- 
pany. Their stock of goods was mostly, if not entirely, purchased at 
Seattle, and subsequendy to 1901 an office was maintained at Seattle, 
with F. J. Feidler in charge, who attended to the business of the co- 
partnership at Seattle. Large sums of money were remitted to him 
from Nome, and he purchased goods, which were shipped to Nome and 
sold there by £• L. Feidler, and the business appears to have been prof- 
itable. 

There is not a scintilla of testimony, by any witness claiming to know 
the facts, tending to prove that at any particular time or place there 
was a dissolution of the partnership or a severance of interests, and 
there is no evidence tending to prove that there was any public an- 
nouncement of such dissolution or severance. The negative evidence 
relied upon by the defendants is mainlv the testimony of witnesses ac- 
quainted with the Feidlers and the business they were engaged in, who 
say that they did not know that the Feidler brothers were partners; 
that subsequently to 1901, and until his death, E. L. Feidler alone ap- 
peared to be sole manager of the business at Nome, and testimony to 
the effect that the deceased at different times subsequent to 1901 said 
that he was sole proprietor of the Progresso Trading Company, and 
that he was paying his brother for his services as purchasing agent; 
but all such statements by E. L. Feidler, if made, are incompetent, for 
tiie reason that they were not made in the presence of F. J. Feidler, and 
are not shown to have been communicated to him, nor that he at any 
time previous to his brother^s death knew that such statements had 
been made. 

F. J. Feidler's share of the assets which have come into the hands of 
the other defendants exceeds in amount the judgment recovered by 
the complainant, and I direct that a decree be entered in his favor for 
the full amount of said judgment, with interest and costs. 
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UNITED STATES v. NEWTEL 

(District Ck)urt, W. D. Washington, N. D. November 27, 1906.) 

No. 3.349. 

1. Criminal Law— Offenses Committed on High Seas— Distbict o» Jubis- 

DICTION. 

A District Court of the United States is not deprived of Jurisdicticm to 
try a defendant, arrested within the district, charged with the commis- 
sion of an offense on board an American vessel on the high seas, under 
Rev. St § 730 [U. S. Comp. St 1901, p. 585], which provides that such of- 
fenses shall be cognizable in the district where the offender is found or 
into which he is first brought, because such defendant was first arrested 
in Alaska, the courts of which are not vested with Jurisdiction to try 
offenses not committed within their territorial jurisdiction. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 14, Criminal Law, § 
183.] 

2. CouKFS— District Courts for Alaska— Jurisdiciion. 

The District Court for the District of Alaska, created by Organic Act 
1884, c. 53, 23 Stat 24, if not abolished, was supplanted by the court^ cre- 
ated by the Alaska Code (Act June 6, 1900, c. 78G, 31. Stat 321), and their 
jurisdiction is limited by the provisions of such Code. 

Indictment for a Crime Committed on the High Seas. Founded up- 
on Act Cong. February 9, 1889, c. 120, 25 Stat 658 [U. S. Comp. St. 
1901, p. 3630] . Heard on special plea and objection to the jurisdiction 
on the ground that the defendant was first arrested in Alaska. Plea 
overruled. 

Potter C. .Sullivan, U. S. Dist Atty., and Henry M. Hoyt, Sp. Asst. 
U. S. Atty. 

Bard & Fenton, for defendant. 

HANFORD, District Judge. The indictment in this case charges 
the commission of a crime on board an American vessel on the high 
seas within the admiralty and maritime jurisdiction of the United 
States, out of the jurisdiction of any particular state or district, and 
that this is the district into which the defendant Avas first brought and 
arrested. After his arraignment, the defendant filed a plea in abate- 
ment, alleging that he was arrested in Alaska and there charged with 
the same crime, and that the District Court for the Second Division 
of Alaska is the only court which has jurisdiction of the case. 

Section 730, Rev. St U. S. [U. S. Comp. St 1901, p. 585], pre- 
scribes that offenses committed on the high seas and within tlie admiral- 
ty and maritime jurisdiction of the United States shall be cognizable 
in the district where the offender is found or into which he. is first 
brought, and I hold that a district, within the meaning of this law, 
is not a mere geographical division of country, but a judicial district 
defined by an act of Congress, pursuant to the constitutional require- 
ments that criminal prosecutions shall be in the state §Lnd district in 
which the offense shall have been committed, which district shall have 
been previously ascertained by law; but, when the offense was not 
committed within any state, the trial shall be at such place or places 
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as the Congress shall have directed. Jones v. U. S., 137 U. S. 202, 
11 Sup. Ct. 80, 34 L. Ed. 691. By the record it appears that on a 
preliminary examination before a United States commissioner in 
Alaska, the defendant was held to answer before this court for the 
crime for which he is here charged, that he gave bail for his appear- 
ance, and that he was arrested in this district for the same crime on a 
warrant issued by this court, uppn the record transmitted from the 
commissioner in Alaska, and that in obedience to an order of this 
court he has given additional security for his appearance, when re- 
quired, until he shall be discharged. He has not been arrested in, nor 
brought into, any other judicial district of the United States. The 
existing courts in Alaska are not by any act of Congress vested with 
jurisdiction to try accused persons for crimes defined and made punish- 
able by the general laws of the United States, not committed within 
the territorial limits of Alaska, and the plea fails to allege that the 
place of the offense specified in the indictment is within Alaska. I 
must hold the plea to be insufficient, for the reason that the facts al- 
leged therein are, if true, insufficient to authorize any court in Alaska 
to take cognizance of the case ; that is, to try the defendant and punish 
him if he should be convicted. 

In saying that the existing courts of Alaska are not vested with juris- 
diction of the case, I have not overlooked the argument made in behalf 
of the defendant, based upon the act of Congress of 1884, providing 
a civil government for Alaska. 23 Stat. 24, c. 53, 1 Supp. Rev. St. 
U. S. 1891, p. 430. This statute, far convenience, will, when here- 
after mentioned, be called the "Organic Act." The third section pro- 
vides : 

**That there shall be, and hereby is, established a District Ck)urt for said dis- 
trict, with the civil and criminal jurisdiction of District Courts of the United 
Stales, and the civil and criminal Jurisdiction of District Courts of the Uulted 
States exercising the jurisdiction of Circuit Courts,, and such other jurisdic- 
tion, not inconsistent with this act^ as may be established by law," 

.That court, however, was supplanted, if not intentionally abolished, 
by the Alaska Code, enacted by Congress June 6, 1900 (31 Stat". 321, 
c. 786)^ which divided Alaska into three divisions, and created a new 
District Court, with a judge to preside in each of the three divisions, 
and defined the jurisdiction of the new court. The last section of the 
Code repeals all laws inconsistent with its provisions, and as the broad- 
er provisions of the organic act by which jurisdiction was conferred 
are inconsistent with the more limited jurisdiction defined by the Code, 
there can be no justification for assuming that the jurisdiction vested 
by the organic act was transferred to the existing courts by judicial 
construction of the laws. The opinion of the Circuit Court of Appeals 
for the Ninth Circuit in the case of Tornanses v. Melsing, 106 Fed. 
779, 45 C. C. A. 615, expresses the view of that court on the point, to 
the effect that the Code abolished the District Court for Alaska created 
by the organic act. 

The crirtie charged is cognizable in this court, and, as the Alaska 
courts have not jurisdiction of the case, it follows that by virtue of 
section 730, Rev. St. U. S., this is the proper district for the defend- 
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ant's trial, and this court cannot avoid the responsibility of proceed- 
ing with the case according to law to a final determination on its 
merits. 
The plea in abatement is overruled; 



SWAN & FINCH CO. V, UNITED STATES. 

(Circuit Court, S. D. New Tork. January 22, 1908.) 

No. 3,173. 

Customs Duties— Classitication— Refined Wool Gbease. 

The provision for "wool grease" in paragraph 279, Schedule O, | 1, c. 
11, Tariff Act July 24, 1897, 30 Stat. 172 [U. S. Comp. St. 1901, p. 1652], 
Includes a refined wool grease, from which the natural odor and mineral 
matter have been removed by a superior . process, and wbieh la com- 
merclally known as "wool grease." 

On Application for Review of a Decision of the Board of United 
States General Appraisers. 

For decision below, see G. A. 4,864 (T. D. 22,804), which affirmed 
the assessment of duty by the collector of customs at the port of 
New York. 

The article in controversy was assessed with duty under the provision for 
rendered oil in paragraph 3, Schedule A, § 1, c. 11, Tariff Act July 24, 1897, 30 
Stat 151 LU. S. Comp. St 1901, p. 1627], and was claimed by the importers 
to be dutiable as "wool grease," under paragraph 279, Schedule G, S 1, a 11, 
Tariff Act July 24, 1897. 30 Stat 172 [U. S. Comp. St 1901, p. 1652]. The 
Board of General Appraisers found It to consist of refined wool grease, being 
a product of wool grease from which the mineral matter and the natural odor 
had been eliminated, and affirmed the assessment In the Cireuit Court the 
importers Introduced the testimony of several witnesses, showing that the 
article was a high grade of grease that was dealt in commercially as wool 
grease ; Its superior quality being due to the improved process by which it was 
obtained. 

Jacob Frommc, for importers. 
Charles D. Baker, Asst U. S. Atty. 

WHEELER, District Judge, The decision of the Board of Gen- 
cral Appraisers is reversed. 
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CLBMENT T. UNITED STATB& 

(OtrcQit Court of Appeals, Eighth Circuit November 1% 190e.) 

No. 2377. 

L Gband Jubt— Ssubgtion— Fepvbal CouBra— ••Judicial Distbict/* 

Act CoDg. May 11, 1858, c. 31 (11 Stat 285), created the state of Min- 
nesota into ODe federal judicial district and Act March 8, 1859, a 76 
(11 Stat 402 LU. S. Comp. St 1901, pp. 816» 440]), provided for the hold- 
ing of terms of codrt fan three different cities. Act April 26, 1890. c. 167, 
I 1, 26 Stat 72 [U. S. Comp. St 1901, p. 874], declared that for the pur- 
pose of holding terms of court the district of Minnesota was divided into 
six divisions, and section 6 that grand and petit Juries should be sum- 
moned for each of the terms of such court and the petit jury should be 
competent to sit and act as su(A jury In either the Circuit or District 
Court at such terms. Act Cong. July 12^ 1894, a 182 (28 Stat 102 [U. S. 
Comp. St 1901, p. 876]), provided that all criminal proceedings instituted 
for the trial of offenses against the laws of the United States arising in 
the district of Minnesota shall be brought, had« and prosecuted in the 
division of the district in which the offenses were committed. Held, that 
a federal grand jury was not required to be drawn from the division of 
the district in which the offense to be investigated was committed, but 
might be properly summoned from any portion of the state constituting 
'•the district" regardless of the place where the prosecution was -triable. 
Z, Jury— Petit Jury— Sklectiow— FBDiBAii Cotjbtb. 

Act Cong. April 26, 1800. c. 167, 1 1, 26 Stet 72 [U. S. Comp. St 1901, p^ 
874], divides the judicial district of Minnesota into six divisions, and sec^ 
tion 6 provides that the grand and petit juries shall be summoned for each 
of the terms of Circuit or District Court and that the petit jury shall be 
competent to sit and act as such jury in either of such courts. Act July 
12, 1894, c. 132, 28 Stat 102 [U. S. Comp. St. 1901, p. 376], requires afl 
criminal proceedings instituted for the trial of offenses against the United 
States arising in the district of Minnesota to be brought, had, and prose- 
cuted in the division of the district in which the offenses were committed. 
Kev. St i 568 [U. S. Comp. St 1901, p. 455], confers on District Courts of 
the United States jurisdiction of all crimes and offenses cognizable under 
the authority of the United States committed within their districts, and 
Const Amend. 6, declares that in all criminal proceedings the accused 
shall enjoy the right to a trial by a jury of the state and district wherein 
the crime sl^all have been committed, which district shall have been previ- 
ously ascertained by law. Held, that a petit jury for the trial of federal 
offenses arising in Minnesota might be properly summoned from bluj por- 
tion of the state, and that accused was not entitled to a jury exclusively 
summoned from the division of the district in which he was triable. 

t. Cbimtnal Law— Appkal— CoNTizruANOB— Discbxtioit^Rbvibw. 

The denial of an application by accused for a continuance will not 
be reviewed on a writ of error, in the absence of a showing that the 
trial court's discretion was abused, 

[Ed. Note.— For cases in point see Cexkt Dig. voL 15^ Crhninal liSw, 
H 3045-8049.] 

4b BAICB — COMTIinJANCB— IlTllBiaTT 07 ACOUSEO— DiSOBBTION. 

Accused, an aged bank president was arrested February 6, 1905, 
charged with violating the national banking law, and was Indicted on 
June 9th. In the meantime he was in his usual state of health, but was 
quarantined because of a contagious disease In his family. After an 
unavailing demurrer to the Indictment and the entry of a plea of not 
guilty, he applied for a continuance on physicians* affidavits that he was 
In such a feeble and weak condition that he was unable to endure the 
strain attendant on a protracted trial, and his own affidavit that he was 
■o Infirm as to be unable to make the requisite preparation for trial. 
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A counter affidavit alleged that the goreramenfa witnesses were all ag^ 
and infirm, and for that reason their attendance at the next term of 
court was nncertain. The court denied the continuance, reciting in 
Its order that the trial could be conducted in short sessions, and set the 
case for trial on June 2l8t On that day a similar motion was unsuc- 
cessfully made before another Judge, and after the government had 
closed its case on June 30th the hearing was adjourned to July Gth. 
Held, that the denial of the continuance was not an abuse of discretion. 

5^ SaMB— INDICTMSNT— DeMUBREB— PrEJUDIGB. 

Accused was indicted for violating the national banking act under an 
indictment containing 27 counts. He demurred unsuccessfully to 10 
counts, and was found guilty on 24, and sentenced to a term of 8 years 
in the penitentiary on each count, with a provision that time should run 
on all concurrently. Held that, as the sentence did not exceed that which 
might rightfully have been imposed on any one count, defendant was not 
prejudiced by the overruling of his demurrer to 10 counts of the In- 
dictment 

& Same— MonoK in Abbest— Time. 

While accused may raise the question of the sufficiency of the indict- 
ment to charge a public offense by motion in arrest of Judgment, it is 
better practice to raise the question by demurrer. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 15, Criminal liaw, 
12454.] 

7. Indictment— SuFFioTENCY— Statutes. 

Under Rev. St § 1025 [U. S. Comp. St 1901, p. 7021, providing that so 
far as possible, consistent with assuring accused a fair and impartial trial, 
the court shall disregard-form, imperfection of statement, and unimportant 
defects which do not reasonably t^nd to prejudice accused, an indictment 
is sufficiently certain if it alleges facts sufficient to enable accused to 
make his defense, and to plead the Judgment in bar of any further pros- 
ecution for the same offense. 

[Ed. Note.— For cases hi point, see Cent Dig. vol. 27, Indictment and 
Information, |§ 177-179.J 

8b Same— CoNSTBUonoN of. 

Technical accuracy must yield to the fair and obvious meaning of the 
language employed, when tested by the ordinary rules of construction, and 
regard must be had to the necessity of punishing the guilty, as well as ac- 
quitting the innocent 

[Ed. Note.— For cases hi point, see Cent Dig. voL 27, Indictment and 
Information, | 174.] 

9. Banks and Banking — National Banking Act— Vioi«ation— Indict me nt. 
• A count in an indictment for violating the national banking act al- 
leged that accused, as president of the bank, made an entry in the bank's 
daily Journal of the words and figures following: "Other Real H^tate. 
A. Barton Farm, $3,850.00 ;" that the entry indicated that the south half 
of a specified quarter section of land was a certain 80-acre tract known as 
the "Barton Farm," and was an asset of the bank In the sum of $3,- 
850.00; that the entry so made was false. In that the same described 
land was not then and there an asset of the bank of the value of $3,- 
850.00, or of any sum whatsoever. Held, that such count was not de- 
fective as failing to charge that the A. Barton farm was known or 
described in accordance with the description recited, or was identified 
therewith, or because it was not charged that the A. Barton farm was not 
an asset of the bank. 

lOi Same— Fai^be Reports. 

Rev. St $ 5209 [U. S. Comp. St 1001. p. 8497], provides that every presi- 
dent of a national bank who makes any false entry hi any book or report 
of the association, with intent to injure or defraud it or any other per- 
son, company, or body politic or corporate, shall be sruilty of a misde- 
meanor, etc. Held, that an indictment under such section, alleging-, that 
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accused, ^i^le wcttng ts pretf denli of a national bank, made a falw entry 
In a report to the Comptroller of Currency, that t|ie lawful money re- 
8er>« In the bank, oonsisting of gold coin, was $23,965, when In fact the 
tiank only had $21,055 in gold coin as lawful money reeerre, was not 
objectionable for want of an allegation that the lawful reserye exceeded 
the amount the bank actually had on hand; the gist of the offense being 
the making of false entries in the report 

II Samv— Intent to Dkceitb. 

Rev. St. I 5200 ftJ. S. Comp. St. 1901. p. 84971, provides that, if any presi- 
dent of a national bank makes any false statement concerning the associa- 
tion witb intent to injure or defraud the association or any other company. 
body politic, or any individual person, or to deceive any ofiQcer of the 
association, or any agent selected to examine the affairs of any such as- 
sociation, he shall be guilty of a misdemeanor. Held that where the 
president of a national bank made a false report to the Comptroller of 
the Currency with intent to deceive an examiner who might he appointed 
to make an examination of the bank, as provided by section 6240 LU. S. 
Comp. St 1901, p. 8516], such act constituted an offense, irrespective of the 
existence of any other incidoits disjunctively mentioned in section 5209. 

12. Saus— Evidence. 

In a prosecution of the president of a national bank, evidence held 
BufiBcient to justify a contiction for willfully misapplying the bank's 
funds, and converting the same to the use of himself or others, In viola- 
tion of Rev. St I 5209 [U. S. Comp. St 1901, pp. 3491, 3497]. 

13. Same— Evidence— Cebtificatb or Comptbolleb or Cubbbnot. 

Where a certificate of the Comptroller of the Currency recited that a 
certain bank had compiled with all the provisions of the act of Congress 
of July 12, 1882, authorizing an extension of the corporate existence of 
8ucb banks, and declared that the bank was authorized to have succes- 
sion until November 21, 1908, such certificate was conclusive evidence, In 
a prosecution of the president of the bank for violating the national 
bank act of a compliance by the bank with all necessary conditions pre- 
cedent to the extension of its charter. 

14. Same— Nationax. Bark Chabteb— Extension— Aoceptanoe. 

Where a national bank continued its existence and performed the func- 
tions of such an association after the expiration of its original corporate 
existence for a long period of time, it would be presumed to have ac- 
cepted the benefit of a certificate executed by the Comptroller of Cur- 
rency extending its corporate existence. 

In Error to the District Court of the United States for the District 
of Minnesota. 

The defendant Clement, was indicted In the District Court of the District 
of Minnesota for the Third Division for making false entries and willful mis- 
applications of the funds and credits of the First National Bank of Faribault 
of which he was at the time president in violation of section 5209 of the 
Bevlsed Statutes [U. S. Comp. St 1901, p. 8497]. He in due time challenged 
tbe panels of the grand and petit Juries because they were drawn from the 
dtotrict at large, and were not composed' of persons who resided in the Third 
DiTisIon of the district He demurred to some counts of the indictment on the 
ground of duplicity. He moved for a continuance of the case at the time it 
▼as first set for trial on the ground that physical Infirmities disabled him 
ttom preparing for trial at that time. He interposed at the close of the case 
t demurrer to the evidence, on the ground that it failed to establish the 
oommission of any of the offenses charged. He filed a motion in arrest 
of judgment on the ground that the indictment charged no criminal offensea, 
Tbese challenges, demurrers, and motions were overruled, the trial was 
bad, and defendant found guilty on 24 of the 27 counts of the Indictment 
and sentenced to a term in the penitentiary of 8 years <m each count with 
tin provision that time should mn on aU concurrently. JBxceptions having 
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been duly sared to tb» foregoing: rulings* the case is bronglit here for rerlew 
by writ of error. 

George N, Baxter (Daniel W- Lawlcr, on the brief), for plaintiflf 
in error. 

Paul A. Ewert (Charles C. Houpt, on the brief), for defendant in 
error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court 

Was the grand jury properly summoned? By the act, admitting 
Minnesota into the Union, of May 11, 1858 (chapter 31, 11 Stat. 285), 
and by other provisions of law, Minnesota was made to constitute one 
judicial district Provision was made for the appointment of a dis- 
trict judge for the district, and for the holding of terms of court at 
Preston (later at Winona) and St. Paul Sections 531, 551, Rev. St 
[U. S. Comp. St 1901, pp. 316, 446] ; Act March 3, 1859, c. 76, 11 
Stat 402. By the act of April 26, 1890 (chapter 167, § 1, 26 Stat 72 
[U. S. Comp. St 1901, p. 374]), it was enacted as follows: 

'TThat for the purpose of holding terms of court the district of Minnesota 
Is hereby divided Into six divisions to be known as tlie 1st, 2d, 8d, 4tli, 6th, 
and 6th divisions." 

The counties constituting these divisions, the terms and places for 
holding the court therein were then designated, and section 6 of the 
act provides as follows: 

"That the grand and petit jury shall be summoned for each of said terms, 
which petit Jury shall be competent to sit and act as such jury in either 
or both of said courts [circuit or district] at such terms." 

By the act of July 12, 1894 (chapter 132, 28 Stat 102 [U. S- Comp. 
St 1901, p. 376]), it was enacted as follows: 

'^That all criminal proceedings instituted for the trial of offenses against 
the laws of the United States arising in the district of Minnesota shall be 
brought had and prosecuted in the division of said district in which offenses 
were committed." 

From the foregoing acts, which constitute all the legislation bearing 
on our present inquiry, it seems clear that only one judicial district has 
ever been established in the state of Minnesota ; that this district has 
been divided for the convenience of suitors in the trials of causes into 
six divisions, not as general or separate judicial districts, with an in- 
dependent court for each, but for the limited purpose disclosed by the 
act of 1890, "of holding terms of court" in the district of Minnesota. 

The Revised Statutes (section 663 [U. S. Comp. St 1901, p. 455]) 
give to the District Courts of the United States jurisdiction "of all 
crimes and offenses cognizable under the authority of the United 
States committed within their respective districts*'; in other words, 
the jurisdiction of a district court is by law made coextensive with the 
territorial area of the district, and, unless limitations are found in the 
congressional acts, the right to draw a gjand jury from the district as 
a whole would seem to 1^ unquestionable. We are, however, not left 
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without controlling authority on this proposition. The Supreme Court 
in Logan v. United States, 144 U, S. 263, 297, 12 Sup, Ct 617, 86 L. 
Ed. 429, considering similar legislation for the state of Texas, decided 
adversely to the contention of the defendant in this case. Referring 
to a provision of that legislation similar to that found in the act of 
June 12, 1894, supra, Mr. Justice Gray, speaking for the court, says: 
"This provision does not affect the authority of the grand jnry for the 
district Bitting at any place at which the court Is appointed to he held to 
I^eaent Indictments for offenses committed anywhere within the district 
It only requires the trial to he had aiid writs imd recognizances to be re- 
turned In the division in which the offense is committed. The finding of the 
Indictment Is no part of the trial." 

In Post v. United States, 161 U. S. 683, 687, 16 Sup. Ct 611, 40 U 
Ed. 816, the Supreme Court had under consideration the legislation 
to which attention has already been called relating to the. creation and 
division of the district of Minnesota, and, after citing with approval 
the extract just quoted from the Logan Case, Mr. Justice Gray, again 
speaking for the court, says: 

"Criminal proceedings cannot he said to he brought or instituted until 
a formal charge is openly made against the accused, either by indictment 
presented or Information filed in court, or, at the least, by complaint before a 
magistrata" 

In Rosencrans v. United States, 165 U. S. 267, 260 and 261, 17 
Sup. Ct. 303, 304, 41 L. Ed. 708, Mr. Justice Brewer, speaking for 
the Supreme Court, after calling attention to sections 663 and 629 of 
the Revised Statutes [U. S. Comp. St. 1901, pp. 465, 603], giving to 
District and Circuit Courts jurisdiction of the crimes and offenses com- 
mitted within their respective districts, says: 

*rrhese statutes declare the general rule that jurisdiction la coext^islve 
with district That being the general rule, no mere multiplication of places 
at which courts are to be held or mere creation of divisions nullifies It. In- 
deed, the place of trial has no necessary connection with the matter of 
territorial jurisdiction. • • • We find many acts, some increasing in a' 
district the places of trial, and others In terms subdividing the district into 
divisions. The former have no effect on the matter of jurisdiction. Some 
of these latter acts specifically limit the jurisdiction in criminal actions of the 
courts held in a division to the territory within that division [giving in- 
stances], while, on the other hand, some contain no such provision, as in the 
case of Minnesota (Act April 26, 1890)." 

In Barrett v. United States, 169 U. S. 218, 18 Sup. Ct. 327, 42 L. 
Ed. 723, the Supreme Court, construing acts of Congress relating to 
South Carolina, held that a division of the state into "two districts," 
geographically speaking, did not divide the state into two judicial 
districts, so as to confine the jurisdiction of the Circuit Court to the 
territorial limits of each separate "district." 

The foregoing authorities are conclusive of the proposition that the 
finding of the indictment against Clement by a grand jury drawn from 
the body of the district of Minnesota for a crime committed in the 
Third division of the district is not a violation of the provisions of 
the act of July 12, 1894, but, on the contrary, in harmony with them. 

Was the petit jury lawfully summoned from the body of the district, 
or should it have been summoned from the counties composing the 
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Third division of the district? Argument is drawn from the rule of 
the common law requiring juries to be summoned from the vicinage 
where the crime is committed, so that the accused can have the bene- 
fit of his own good character and standing, if he has such, and of such 
knowledge as the jury may possess of the character of witnesses who 
may testify for and against him. A full recognition of this rule still 
leaves the question, what is the vicinage, open. We think the sixth 
amendment to the Constitution answers it. It ordains that: 

'*In all criminal prosecutions, the accused shall enjoy the rlg^ht to a speedy 
and public trial, by an impartial Jury of the state and district wherein the 
crime shall have been committed, which district shall have been previously 
ascertained by law." 

By the judiciary act of 1789, and afterwards by acts providing for 
the admission into the Union of states other than the original 13, 
Congress, from time to time, ascertained and divided the several states 
into judicial districts, in harmony with the requirement of the con- 
stitutional provision just referred to. In the exercise of its delegated 
power. Congress, as seen in the legislation already referred to, created 
but one district out of the state of Minnesota. 

In discussing this article of the Constitution, learned counsel for 
defendant has ingeniously argued that, even if the entire state is one 
district for some judicial purposes, it is not the district previously 
"ascertained by law for the trial of indictments for criminal offenses." 
It may not be the district ascertained by law for the trial of such in- 
dictments, and at the same time it may be the judicial district ascer- 
tained by law from which an impartial jury is to be summoned. The 
sixth amendment does not use the italicized language; it stops with 
the provision requiring the district from which the jury is to be taken 
to be ascertained by law. There is obviously a distinction between the 
purpose of ascertaining the district, as contended for by defendant's 
counsel, and the purpose of ascertaining the district contemplated by 
the amendment. Article 3, sec. 2, of the Constitution, provides 
that the trial shall be held in the state where the crime was committed. 
The sixth amendment, among otiier things, conferred the right of trial 
by jury, and guarantied that the jury should be taken from the state 
if composed of only one district or from that particular district in the 
state containing more than one wherein the crime was committed; 
arid for the purpose of rendering certain that particular district, pro- 
vision was made for its being previously ascertained by law. The 
Logan, Post, Rosencrans, and Barrett Cases, supra, are ample authori- 
ty that different places provided as a matter of convenience for the trial 
of offenses committed within a district may be and frequently are fixed 
by law without affecting the general jurisdiction of the courts over the 
whole district. The district for the latter purpose, according to the 
command of the sixth amendment, as construed by the foregoing cases,, 
must be ascertained and fixed by law as a judicial district; and when 
so ascertained and fixed, and not till then, it bounds and limits the ter- 
ritory from which a jury may be summoned to try cases originating 
therein. If acts establishing separate courts within a given district 
for the convenience of suitors should by clear provision limit thein 
jurisdiction and the afea frgm which juries are to be summoned to 
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smaller territory, such acts would doubtless create separate judicial 
districts, and require juries to be summoned therefrom. But there is 
no such purpose manifested in the acts relating to Minnesota. Al- 
though they subdivide the one judicial district, clearly and unamb'-ju- 
ously created, into six subdivisions "for the purpose of holding terms 
of court," they evince no purpose to establish those subdivisions as 
separate judicial districts, within the meaning of the sixth amendment. 

There was no error in overruling defendant's challenge to the panel 
of petit jurors. 

Did the court below err in refusing defendant's application for 
a continuance? It is settled by the uniform current of authority that 
the decision of the trial court upon such an application is purely 
discretionary, and not subject to review unless its discretion was abused. 
Isaacs v. United States, 169 U. S. 487, 489, 16 Sup. Ct. 61, 40 L. Ed. 
229 ; Goldsby v. United States, 160 U. S. 70, 16 Sup. Ct. 216, 40 L. Ed. 
343. The question is, therefore, do the facts of the case show that the 
learned trial judge acted in the exercise of a sound and reasonable 
discretion in denying the motion for a continuance, or do they show 
that he abused that discretion? Clement was arrested February 6, 
1906, charged in the complaint with some of the offenses afterwards 
charged in the indictment found against him on June 9th. Between 
these last-mentioned dates he was in his usual state of health, but was 
quarantined at home for a period of about one month by the presence 
in his family of a contagious disease. After an unavailing demurrer 
to the indictment and the entry of a plea of not guilty the motion for 
a continuance was made. It was supported by affidavits of physicians 
and others, tending to show that Clement was in a feeble and weak con- 
dition, and unable to endure the strain attendant upon a protracted trial, 
and his own affidavit to the same effect, and also to the effect that he was 
unable, by reason of his infirm condition, to make the requisite prepara- 
tion for his trial. A counter affidavit was filed by the United States at- 
torney, tending to show that the cashier and directors of the Faribault 
bank, upon whom the government relied for evidence in the case, 
were all aged and infirm, and for that reason uncertain to attend 
court at its next term. The court below, then presided over by Judge 
Lochren, after considering the motion, on June 14, 1905, denied it, 
assigning^ the following reasons: 

"That the defendant is feeble Is apparent from his appearance, and that 
condition is the result of his age, for one thing, and of his mental disturbance 
on account of his misfortunes and the charges that are made against him at 
this time. The serious question is whether there is a probability of his being 
in any better concUtion if the case should be adjourned or continued until the 
next term of court There is no special physical disability, except age, and 
that certainly would not be mended. The defendant does not appear physical- 
ly unable to be in court, and the testimony shows, and I think it was ap- 
parent from his appearance, that he ought not to be subjected to the strain 
of loog-continued mental work conn'ected with this matter without op- 
portunities to rest; at least, it would be hard for him. But in that respect, 
the mamier of trial can be conducted so as to obviate any severe strain, by 
not having very long sessions in a day. It is not clear to me that he will be 
in any better condition six months fk^m now than he is now. I do not think 
the Bbowing mak^s that dear. I think the motion should be denied." 
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The case was then set for trial on June 21st On that day a mo- 
tion for a continuance was again made, reinforced by tiie same and 
other similar affidavits. That motion was heard by Judge Morris, 
who then presided, and was denied by him for the reasons stated by 
Judge Lochren. On June 22d, after an unsuccessful challenge of the 
panel of petit jurors, the trial began. On June 30th the government 
closed its case, when, after an unsuccessful demurrer to the evidence, 
the further hearing was continued to July 6th. After the verdict 
a motion for a new trial was made, and the court's attention again 
called to the defendant's physical condition and inability to properly 
prepare for trial as important grounds of the motion. 

We are impressed by the careful and repeated consideration given 
to defendant's application by the trial court that the judges acted with 
great deliberation and consideration for defendant, and decided ad- 
versely to him out of a deep sense of the demands of public justice, 
as well as with due regard for his own welfare. * In view of the rea- 
sons assigned for overruling the motions for continuance, the assur- 
ances then given that the trial would be conducted so as to obviate any 
severe strain by not having long sessions in a day, the length of the 
trial, the postponement of it for about a week after the government 
closed its evidence be/ore the defendant was required to proceed, the 
refusal to grant a new trial to defendant, and the well-earned reputa- 
tion for fairness and impartiality of the two district judges who acted 
on the respective applications for continuance, we think it is fair to 
presume that the trial was actually conducted with due regard to the 
age and physical condition of the defendant, and certainly that there 
was no abuse of the discretion lodged in the trial judges in deny- 
ing the motions for continuance. It was held at an early day that 
the ruling of a trial court on an application for a continuance could 
not be assigned as error. Woods v. Young, 4 Cranch (U. S.) 237, 
2 L. Ed. 607. The doctrine of that case has, however, been modified 
to the extent already indicated, that abuse of the discretion can be as- 
signed for error. • 

The cases of Goldsby v. United States, supra, and Youtsey v. United 
States, 38 C. C. A. 562, 97 Fed. 937, present facts very similar in many 
of their phases to those now before us. The Supreme Court in the 
one case and the Circuit Court of Appeals for the Sixth Circuit in the 
other hel6$ that the denial of a continuance in such circumstataces did 
not constitute abuse of discretion. Those cases, by reason of theif 
close similarity to this, are interesting and instructive on the question 
now before us. In view of all the facts which we have carefully con- 
sidered, and in the light of the authorities referred to, we have reach- 
ed the conclusion that no error was committed in denying the motions 
for continuance, and that substantial justice required no postponement 
of the trial. 

Does the indictment sustain the judgment? Defendant at the out- 
set demurred to 10 counts of the indictment on the ground of duplicity. 
An examination of them discloses that they were not obnoxious to that 
objection. Moreover, the sentence on each of the 10 counts was the 
same as that imposed on each of the other 14, and all ran concurrently. 
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Even if the 10 should have been held bad on demurrer, the same 
judgment and sentence, based on each of the other 14 counts, which 
did not exceed that which might lawfully be imposed on any one, 
cannot be disturbed for that reason. Claassen v. United States, 142 
U. S. 140, 12 Sup. Ct 169, 35 L. Ed. 966; Evans v. United States, 
153 U. S. 584, 14 Sup. Ct 934, 38 L. Ed. 830 ; Ballew v. United States, 
160 U. S. 187, 16 Sup. Ct. 263, 40 L. Ed. 388; Putnam v. United 
States, 162 U. S. 687, 704, 16 Sup. Ct. 923, 40 U Ed. 1118 ; Peters v. 
United States, 36 C. C. A. 105, 94 Fed. 127; Gardes v. United States, 
30 C. C. A. 596, 87 Fed. 172, 182. 

A motion in arrest of judgment challenged the sufiiciency of all the 
counts on the ground that tiiey did not set forth facts constituting a 
public oflFense. No timely demurrer was filed before the expense and 
trouble of a protracted trial had occurred, but after an adverse verdict 
the defendant for the first time raised the question of the legal suf- 
ficiency of the indictment by a motion to arrest the judgment. This 
is not good practice. It imposes an unnecessary burden in many cases 
upon the court, upon the government, and upon the accused. It may 
also be prejudicial to the latter. While he may, by a motion in ar- 
rest, raise the question ^yhether the substance of the crime is charged 
against him, he may also, by delaying till after verdict, deprive him- 
self of advantages which he might have secured by timely application. 
Dunbar v. United States, 156 U. S. 185, 192, 15 Sup. Ct. 325, 39 L. 
Ed. 390; Rosen v. United States, 161 U. S. 30, 33, 16 Sup. Ct. 434, 
40 L. Ed. 606. 

Learned counsel for defendant, in arguing the legal sufficiency 
of the pr^ent indictment, urges us to recognize and apply the criterion 
of the hornbooks of the law that certainty to a common intent is not 
sufficient, but that a high degree of certainty in every particular is 
required. This was anciently the fixed rule of criminal pleading, but 
of late years its rigidity has been somewhat relaxed. The well- 
known canons of construction employed to ascertain the meaning of 
written instruments should not be ignored to secure mere technical 
accuracy, when that is unnecessary for the legitimate protection of 
the accused. Language should not be strained either to convict or to 
acquit; it should receive a reasonable and fair interpretation to accom- 
plish, on the one hand, the indispensable purpose of fairly apprising 
the accused of the charge against him, so that he may intelligently 
prepare to meet it, and be enabled to make use of an acquittal or con- 
viction to protect himself against another charge for the same offense ; 
and, on the other hand, to enable the government without unneces- 
sary embarrassment to effectually enforce its laws and bring the guilty 
to punishment. We must so far as possible, consistently with insuring 
an accused person a fair and impartial trial, guarantied to him by the 
Constitution and laws, disregard form, imperfection of statement, 
and unimportant defects, which do not reasonably tend to the prejudice 
of the accused. This we are commanded to do by positive law (sec- 
tion 1025, Rev. St. [U. S. Comp. St. 1901, p. 702]) as well as by re- 
peated admonitions of the Supreme Court. 
Mr. Justice Harlan, in the case of Rosen v^ United States, supra. 
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Speaking for the Supreme Court concerning the meaning of our con- 
stitutional provision requiring the accused to be "informed of the na- 
ture and cause of the accusation," says as follows: 

**Tbe defendant is informed of the nature and canse of the accusation 
against him if tlie indictment contains snch description of the offense charged 
as will enable him to make his defense and to plead the judgment in bar of 
any further prosecution for the same offense," 

In the same case he shows that reasonable inferences should be in- 
dulged in construing the language of indictments. One of the objec- 
tions to the indictment involved in that case was that the government 
failed to allege that the defendant knew that the matter alleged to have 
been mailed was obscene, etc. On this subject he observes as follows : 

"The indictment on its face implies that the defendant owned or managed 
the paper. * ♦ ♦ He must have understood from the words of the in- 
dictment [that he unlawfully, willfully, and knowingly deposited and caused 
to be deposited the alleged obscene paper] that the government imputed to 
him knowledge or notice of the contents of the paper so deposited. ♦ ♦ * 
The ordinary acceptation of the words 'unlawfully, willfully, and knowingly/ 
when applied to an act or thing done, imports knowledge of the act or thing 
so done, as well as an evil intent or bad purpose in doing such thing." 

He concludes that the case before him "was not one of total omis- 
sion from the indictment of an essential averment, but, at most, one of 
the inaccurate or imperfect statement of fact." 

Mr. Justice Brewer, in Dunbar v. United States, supra, was dis- 
cussing a criminal offense which by law consisted of "smuggling 
opium prepared for smoking," but which was by the indictment al- 
leged to consist of "smuggling prepared opium." He held in that 
case that by referring to the tariff schedules the words "prepared 
opium" could be seen to be essentially the equivalent of the words 
"opium prepared for smoking." He uses the following language: 

"The pleader is at liberty to use any form of expression, provided only that 
he thereby fully and accurately describes the offense, and the entire indict- 
ment is to be considered in determining whether the offense is fully stated." 

He lays down a broad general rule in the following language : 

''Any words of description which make clear to the common understand- 
ing the articles in respect to which the offense Is alleged are sufficient" 

He then says: 

"There can he no doubt that the defendant knew exactly what he was 
charged with having smuggled, and that the description was so precise and 
full that he could easily use a Judgment under these indictments in bar of any 
subsequent prosecution." 

Mr. Justice Brown, in Evans v. United States, 153 U. S. 584, 690, 
14 Sup. Ct. 934, 937, 38 L. Ed. 830, says : 

"While the rules of criminal pleading require that the accused shall be fully 
apprised of the charge made against him, it should, after all. be borne in 
mind that the object of criminal proceedings is to convict the guilty as well 
as to shield the innocent, and no impracticable standards of particularity 
should be set up whereby the government may be intrapped into making al- 
legations which it would be impossible to prove." 
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Likewise Mr. Justice Brown in Cochran v. United States, 167 U. S. 
286, 290, 15 Sup. Ct. 628, 630, 39 L. Ed. 704, says: 

*'Few indictments under the national banking law are so skillfully drawn 
as to be beyond the bypercriticism of astute counsel ; few wbich might not be 
made more definite by additional allegations. But the true test is not whether 
it might i)08sibly have been made more certain, but whether it contains every 
element of the offense intended to be charged, and sufficiently apprises the 
defendant of what he must be prepared to meet, and, in case any other pro- 
ceedings are taken against him for a similar offense, whether the record 
shows with accuracy to what extent he may plead a former acquittal or con- 
vlcUon" 

In the light of the foregoing reasonable and practicable rules, we 
have examined the several counts of the indictment in the case now 
before us, and do not hesitate to say that, tested by them, every count 
is good ; in fact, the counts sufficiently state offenses within the strict 
rule of certainty advocated by learned counsel for the defendant. 

The second count, so far as it is necessary to state it to bring out 
the points of objection to it, charges.: that the defendant, while presi- 
dent of the bank, made in its daily journal a certain entry in words and 
figures following: "Other Real Estate, A. Barton Farm, $3,350.00." 
That the entry purported to show, and did, in substance and effect, 
indicate and declare, "that the south J4 of the N. W. J4 oi sec. 27, 
town 109, range 22, was a certain 80-acre tract of land, and was known 
as the 'Barton Farm,' and was an asset of the said bank in the sum of 
$3,350." That the entry so made was false in this : "That the said 
south j^ of N. W. J4 oi sec. 27, town 109, range 22, was not then 
and there an asset of the said bank," of the value of $3,360, or of any 
sum whatsoever. It is argued that this count fails to charge the com- 
mission of a criminal offense, because there is no allegation that the 
*'A. Barton Farm" referred to in the entry was known or described 
as the S. }^ of N. W. J4 oi sec. 27, township 109, range 22, or was 
identical with it, and also because there is no allegation that the "A. 
Barton Farm" was not an asset of the bank. This contention is with- 
out merit. The count charges that the entry made by the defendant 
purported to show, and did in substance declare, that the land so de- 
scribed by fractions of section was known as the Barton farm, and was 
an asset of the bank in the sum of $3,350. Afterwards the meaning 
of the entry as so averred was falsified by the unequivocal statement 
that the land as so described was not an asset of the bank. It is 
true it is not averred in words that the "A. Barton Farm" was known 
or described as the S. J4 of N. W. J4> etc.; neither is it averred 
in words that the "A. Barton Farm" was not an asset of the bank, 
but it is averred that the described land which was by the accused 
declared in his false entry to be the "A. Barton Farm" and to be an 
asset of the bank was not such an asset We cannot perceive any sub- 
stantial difference between an averment that the described land was 
known as the Barton farm and was an asset of the bank and an aver- 
ment that the Barton farm was known as the described land and was 
an asset of the bank. There can be no doubt the accused well knew 
with what he was charged. The fair meaning of the charge is that 
the Barton farm was known to be the same thing as the described 
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land, and that it, under that name or otherwise, was not an asset of the 
bank. This certainly would so appear to the common understanding, 
and that is sufEcient. 

There is no specification found in defendant's brief of reasons why 
the third count does not state an offense, and we, after careful scrutiny 
of it, fail to find any. 

The fourth count charges that the defendant, while acting as presi- 
dent of the bank, made another false entry in a report to the Comp- 
troller of the Currency, showing tlie condition of the bank at the 
close of business on the 9th of June, 1904 ; that the false entry in that 
report was in the words and figures following : "Lawful Money Re- 
serve in Bank, Specie viz. : Gold Coin, $23,955.00." The averment is 
then made that the false entry purported to show, and did, in sub- 
stance and effect, show, that the sum of $23,955 in gold was in the 
actual possession of the bank at the close of business on the evening 
of June 9, 1904, as a part of its lawful money reserve. It is then 
averred that that entry was false in this: That on the 9th day of 
June, 1904, the bank had only the sum of $21,955.00 of gold coin as 
lawful money reserve. It is argued that this count fails to state a 
criminal offense for want of an allegation that the lawful reserve ex- 
ceeded the sum of $21,955. This, in our opinion, is not a sound criti- 
cism. It is not an offense in purview of section 6209, and certainly 
not the offense charged in this indictment, for a national bank to have 
more or less gold on hand than that which equals the required 're- 
serve. The offense consists in making a false entry in a report. 
The Comptroller requires certain reports from national banks in or- 
der to show their true condition. As a matter of practice he indicates 
in blanks, furnished to the banks by him, what facts he wishes in- 
formation about ; and one of them is the amount of gold coin on hand 
constituting the lawful money reserve. His discretion and his sub- 
sequent action largely depend upon the truth of such reports and the 
facts disclosed thereby. Their falsity alone constitutes the gist of the 
offense. 

It is next urged that the allegation that the entry was made in the 
report "with intent to deceive the Comptroller of the Currency and 
any agent who might be appointed to examine the affairs of the 
bank" was immaterial. That is quite correct so far as the allega- 
tion concerning the intent to deceive the Comptroller is concerned. 
Such intent is not one of those requisite under section 5209 to consti- 
tute an offense. But the contention is not correct in so far as the al- 
legation relates to the intent to deceive an agent who might be ap- 
pointed to examine the affairs of the bank. The act in terms contem- 
plates the appointment of such agents as specifically provided for by 
section 5240, Rev. St. [U. S. Comp. St. 1901, p. 3516], and, although 
the report is made to the Comptroller, yet if the intent in making a 
false entry is to deceive an examiner who, every officer of a bank 
knows, may be appointed to make an examination for the information 
of the Comptroller, it is sufficient by itself to constitute an offense, 
irrespective of the existence of any of the other intents disjunctively 
mentioned in the act. United States v. Allis (C. C.) 73 Fed. 165; 
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McKnight v. United States, 38 C. C. A. 116, 97 Fed. 208. We think 
the fourth count sufficiently states a criminsd offense. 

The objection to the .fifth count is the same as that made to the 
fourth, and needs no further consideration. 

The sixth and seventh counts charge the defendant with having 
misapplied funds of the bank by drawing against them two drafts 
(one for $10,000 and the other for $8,250) in favor of one Rogers, 
with intent to injure and defraud the bank, and to convert the pro- 
ceeds of the drafts to the use of Rogers and other persons to the grand 
jury unknown. The counts clearly state offenses, and it is so ad- 
mitted by defendant's counsel in his brief. His onJy objection to the 
conviction under them relates to the sufficiency of the evidence to 
support them. The eighth and subsequent counts charge false entries 
and misapplication of funds in favor of the Minnesota Lumber Com- 
pany. The objection to them is that their allegations lack the re- 
quired degree of certainty. A careful examination convinces us that 
fliey are not obnoxious to that objection. 

Does the proof sustain the conviction? We have carefully examin- 
ed all the evidence bearing on the several counts on which the de- 
fendant was found guilty, and unhesitatingly conclude that the ver- 
dict on each and all of tfiem is well sustained by the proof adduced; 
but, in view of the rule applicable to this case, already adverted to, 
we shall, for the purposes of this opinion, confine our treatment of the 
evidence to that bearing on the sixth and* seventh counts only. These 
counts charge the misapplication of $10,000 and $8,250, respectively, 
by the process of defendant's drawing drafts on depositories of his 
bank in favor of A. C. Rogers, and thereby permitting him and others 
to appropriate those sums of money to their own purposes, without 
any consideration moving to the bank therefor. The evidence tend- 
ing to support the verdict on these counts is substantially as follows : 
The De Soto Fruit, Agricultural & Manufacturing Company was a 
corporation organized and existing under the laws of the state of 
Georgia. It does not appear what its capital was, but it does appear 
that only 93 shares, of the par value of $100 per share, had been is- 
sued. Clement personally owned 90 of these shares. Conceding them 
to have been paid in full, as to which there is no evidence, the com- 
pany had only $9,300 of capital. It authorized an issue of bonds ag- 
gregating $100,000, secured by deed of trust conveying to trustees 
"all and singular its real and personal property in said state"; but 
what that real and personal property consisted of does not appear. 
The bonds were issued and delivered to the Royal Trust Company of 
Chicago, it being one of the trustees named in the deed of trust re- 
quired to certify something (probably that the title to the real estate 
conveyed > was clear, but this does not distinctly appear), and to de- 
liver the bonds upon the order of A. C. Rogers, who was the president 
of the De Soto Company. Rogers does not appear to have owned any 
stock of the De Soto Company, and could not possibly have owned 
over three shares, as the balance belonged to Clement. He gave 
Clement an order in writing upon the trust company, requesting it 
to certify and deliver all the bonds to him. This the trust company 
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declined to do until a certain incumbrance, amounting to $18,250, up- 
on the real estate of the De Soto Company should be extinguished. 
Thereupon Clement, acting as president of the Faribault bank, drew 
the two drafts mentioned in the fifth and sixth counts of the indict- 
ment, aggregating $18,250, upon its correspondents in New York and 
Chicago, which had funds of his bank sufficient to meet them. The 
drafts were payable to the order of Rogers, who had no money or 
funds to his credit in the Faribault bank. Neither he nor Clement nor 
any one else paid the bank an3^hing for the drafts. Rogers at the 
request of Clement took the drafts to Cincinnati, and with them, 
or their proceeds, extinguished the incumbrance held by a trust com- 
pany located there. Thereafter the Royal Trust Company certified 
and delivered the entire issue qf $100,000 bonds to Clement, on the 
order which he had formerly secured from Rogers. No record or 
entry of any kind was made in the books of the bank concerning the 
drawing of the drafts, except what appeared on the stub of the draft 
book, until 10 days after they were drawn; when on January 30, 1904, 
Clement "caused to be entered on the books of the bank as its as- 
sets $30,000 face value of the bonds of the De Soto Company, and as 
an offset against the same charged the bank with the said sum of $18,- 
250." The evidence does not show that Clement ever in fact de- 
livered any such bonds to the bank, unless that fact may be implied 
from the quotation just made. It may, however, be assumed for the 
present purposes that it was done. 

The following further facts appear by the proof: The balance of 
the issue of bonds by the De Soto Company, $70,000 in face value, 
were on February 20, 1904, delivered by defendant to the bank to bal- 
ance its account occasioned by Clement's discounting for the benefit of 
the Minnesota Lumber Company certain drafts claimed by the govern- 
ment, and found by the jury in its verdict on other counts to be bogus, 
^amounting to $68,270. The bank failed, and was taken in charge by 
a receiver appointed by the Comptroller on January 3, 1905. Its funds 
were actually depleted by the payment of the two drafts in question 
in the full amount of their face value, namely, $18,250. 

Rogers appears from the foregoing to have been only a tool of 
Clement, financially irresponsible, but willing to do his bidding. The 
aspect of this case most favorable to the defendant is that he, without 
authority from his board of directors or other officers, used about 
$100,000, including the $18,250 involved in counts 6 and 7 of the in- 
dictment, of the money of his bank, either for his own benefit or that 
of his friends, and after doing it undertook to thinly disguise his 
wrongful purpose by delivering to his bank, unsolicited, and, so far 
as this record shows, undesired by it, $100,000 in face value of bonds 
of a corporation organized in Georgia, with a capital of $9,300 only> 
all of which was probably invested in lands of unknown and doubtful 
value. The value of these bonds, even if delivered by Clement to his 
bank for the purpose of satisfying its claim against him for moneys 
taken by him, amounted to nothing in fact. The proof shows that the 
funds of the bank were by reason of the two drafts in question actually 
depleted to the full extent of the face value of the drafts. 
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We are serionsly asked to say that this evidence, taken in connection 
with all reasonable inferences deducible from it, and taken in connec- 
tion with the fact disclosed by the judgment below that Clement was 
engaged at or about the same time in similar transactions involving 
false entries and misapplications of other funds of the bank, does not 
support the verdict of guilty rendered on the fifth and sixtii counts ; 
that it might be evidence of bad judgment or maladministration of a 
trust, but no further. To this we cannot consent. In our opinion 
the evidence discloses a corrupt purpose on the part of Clement to will- 
fully misapply the funds of the bank, and great success in accomplish- 
ing his purpose. It is altogether sufficient, not only to justify the con- 
viction on the counts under consideration, but to imperatively require 
it. The offense of misapplication denounced by section 5209 of the 
Revised Statutes consists "in the conversion to his own use or to the 
use of some one else of the moneys and funds of the bank by the party 
charged." United States v. Briton, 107 U. S. 665, 666, 2 Sup. Ct. 
612, 27 L. Ed. 620. If the facts of this case do not respond to the 
definition of the crime just given, we are unable to conceive of those 
that would. 

Some other questions require consideration. The government at the 
outset of the case produced proof showing the original incorporation 
and organization in 1868 of the First National Bank of Faribault under 
the provisions of the act of June 3, 1864 (chapter 106, 13 Stat. 99), and 
later offered the original certificate, signed by the deputy and acting 
comptroller with the seal of the Comptroller impressed upon it, certi- 
fying to the extension of its corporate existence under the provisions 
of the act of July 12, 1882 (chapter 290, 22 Stat. 162 [U. S. Comp. St. 
1901, p. 3457]), until November 21, 1908. This was objected to for 
several reasons : First. Because no preliminary showing was made of 
the consent of the requisite number of stockholders to the extension, or 
of other prerequisite facts found in section 2 of the act of 1882. This 
objection was without merit. The certificate of the Comptroller was to 
the effect that the bank had complied with all the provisions of the act 
of July 12, 1882, to enable it to extend its corporate existence, and in 
terms it certified that the bank was authorized to have succession until 
November 21, 1908. Such a certificate, under powers conferred upon 
the Comptroller of the Currency by the act of 1882, is conclusive evi- 
dence, in a case like this, of compliance by the bank with all necessary 
prerequisite conditions. Casey v. Galli, 94 U. S. 673, 24 L.Ed. 168, 
307. 

An objection to the introduction of the certificate was also made ' 
because it was not shown to have been physically accepted or received 
by the bank. The bank continued its existence, performing the func- 
tions of a national bank, after the expiration of its original corporate 
existence. It will be presumed to have accepted the benefit conferred 
by the certificate in its favor, and to have acted under the authority of 
the only instrument which entitled it to act at all. 

It was also objected, that the certificate was signed by the deputy 
and acting comptroller and not by the Comptroller himself. That is 
immaterial. Keyser v. Hitz, 133 U. S. 138, 10 Sup. Ct. 290, 33 L. Ed. 
631, It was also objected that there was no proof of the authenticity 
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of the certificate. The seal of the Comptroller was impressed upon it, 
and we take judicial knowledge of what that seal is. It is in daily use, 
authenticating many of the most important financial transactions of the 
executive department of our government. See Pierce v. Indseth, 106 
U. S. 646, 549, 1 Sup. Ct. 418, 27 L. Ed. 254, for analogous case. 
Moreover, the regular and constant enforcement of the laws providing 
for supervision by the Comptroller over national banks, the frequent 
reports from and examinations of such banks, and the proof of the 
actual performance by the Faribault bank of the functions of a national 
bank for 15 years or more after the certificate of extension was given, 
afford full recognition of the authenticity of the certificate in question. 
There was no error in overruling any or all of the objections to the 
introduction of the certificate. 

Error is assigned of certain rulings on evidence, refusal by the Dis- 
trict Court to charge the jury as requested, and to portions of the 
charge as made. To these we have given that diligent and careful at- 
tention required by the gravity of this case, and, in view of the rule 
that a lawful judgment and sentence pronounced without error on any 
one count requires the affirmance of the judgment even if error was 
committed in respect of other counts, we refrain from the unprofitable 
detail necessarily involved in discussing the challenged rulings on the 
materiality and competency of evidence, the exceptions to instructions 
refused, and to the charge as given by the court. It is sufficient to 
say that in our opinion the conviction on the second, third, sixth, and 
seventh counts was unaffected by any possible irrelevant or incompetent 
testimony challenged by defendant's counsel ; that as to them no prej- 
udicial error was committed by the court in refusing to instruct in the 
language as requested or in the charge as given. The charge as a 
whole was fully as favorable to the defendant as the case warranted, 
and presented every proper and lawful consideration conducing to his 
acquittal. We are impressed by the record as a whole that he was given 
a fair and impartial trial, and that his guilt was established beyond 
any reasonable doubt. The judgment should therefore be affirmed, 
and it is so ordered. 

SANBORN, Circuit Judge (concurring). In my opinion there was 
no evidence to sustain the verdict on the second count of the indictment, 
there was fatal error in the charge of the court relative to the trial of 
the third count, and I am unable to assent to the view that the defend- 
ant was lawfully convicted upon any count in the indictment except the 
sixth and seventh. I concur in the judgment of affirmance upon^the 
sole ground that there was substantial evidence in support of tfie ver- 
dict of guilty on these two counts, and that the record fails to disclose 
any material error in the trial of the charges they set forth. 
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BRYANT BROa GO. T. RPtkBINSOlf. , 

(Glicalt Court of Appeals, Fifth Glrcnlt December 81, 190&I * 

No. 1,643. 

L BofOTAX* or Cau8E8--8utt8 Aoaiivst Federal Omosiui. 

Where suit was brought In a state court against defendant as "the duly 
qualified and acting postmaster at Dallas, Tez.," and sought relief against 
certain official acts performed by the defendant under orders of the Post- 
master General, It was a suit against an officer of the United States in his 
official capacity, and removable to the federal courts under Act Cong. 
Aug. 18, 1888, c. 866, I 2, 25 Stat 433 [U. S. Comp. St 1901, p. 508], au- 
thorizing the removal of cases arising under the laws of the United States 
of which the Circuit Courts of the United States are giTsn orlghial Juris- 
diction by section 1. 

[Ed. Note.— For cases in point, see Cent Dig. toL 42, BemoTal of Causes, 
149.] 

IL Samb— Pbocedubk. 

The proper procedure for removhag a cause from a state to a federal 
court as autlx>rized by act Cong. Aug. 18, 1888, c. 866, H 1« 2, 25 Stat 433 
[U. S. Comp. St 1901, p. 608], Is for the defendant to file a petition for re- 
moval in the state court together with a bond conditioned that the de- 
fendant will enter in the federal Circuit Court on the 1st day of Its next 
session, a transcript of the record from the state court and will pay costs 
awarded in case It shall be determined that the suit has been wrongfully 
removed. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 42, Removal of Causes* 
St 165, 189.] 

B. Sake—Remanu. 

Act Cong. March 8, 1875, c. 137, t 5, 18 Stat 472 [U. S. Comp. St 1901, p^ 
611], provides that when a case is removed from a state court to a Circuit 
Court of the United States, it shall be remanded whenever it shall appear 
to the satisfaction of the Circuit Court at any time after removal that the 
suit does not really and substantially involve a dispute or controversy prop- 
erly within the jurisdiction of such Circuit Court. Held that where a 
cause was properly removable, and was actually removed, it would not be 
remanded because of an irregularity In the proceedings for removal or be- 
cause such proceedings were taken under the improper statute. 

[Ed. Note. — ^For cases in point, see Cent Dig. voL 42, Removal of Causes, 
• 221.] 

4 Bahe— Pbooeediivos Afteb Removal. 

Rev. St I 643 [U. S. Comp. St. 1901, p. 621], provides that after removal 
of a cause from a state to the federal courts, it shall proceed as a cause 
originally commenced in the federal court Section 914 [U. S. Comp. St 
1901, p. 684] declares that the practice, pleadings, forms and modes of 
civil procedure other than equity and admiralty causes In the federal and 
District Courts shall conform as near as may be to the practice in the 
state courts, and section 913 [U. S. Comp. St 1901, p. 683] requires that 
the forms and modes of procedure In suits in equity shall be according 
to the rules and usages which belong to courts of equity and to rules of 
court made In conformity to law. Held, that whi^re a suit In equity Is re- 
moved from a state to a federal court it must thereafter conform to the 
equity practice and rules in force in such court, regardless of the forms of 
practice In equitable proceedings in the state court 

[Ed. Note. — For cases In point see Cent Dig. vol. 42, Removal of Gauflea» 
I 24a] 

IL Bqurrr— PLBADiifo— DEinrBBEB— CEBTmoATB or Counsel— Aitidavit. 

A demurrer to a bill not accompanied by a certificate of counsel that it 
was well founded In point of law, nor supported by the affidavit of tfaa 

149Fw— 21 
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defendant that It was not. Interposed for delay as required by equity rule 
31, was fatally defective. ' ., 
4 [Ed Note.— For cases in point, see C«it Dig. vol. 19, Equity, U 613» 627.] 

6. Same— Answer— Filing— Time. 

Equity rule 32 authorizes a defendant to demar to a part of the bill and 
answer as to the residue, and rule 37 declares that no demurrer or plea 
shall be held bad and overruled only because the answer of the defend- 
ant may extend to some part of the same matter covered by such demur- 
rer or plea. Held, that a defendant was not entitled to file a demurr^ 
and answer at the same time both attacking the entire bill, and that the 
simultaneous filing of such answer operated as a withdrawal of the demur- 
rer. 

[Ed. Note^— For cases in point, see Cent. Dig. vol. 19, Equity, § 488.] 

7. Courts— Federal Courts— Equity Rules. 

Equity rules adopted by the federal- courts, as authorized by Rev. St. 
§ 917 [U. S. Comp. St 1901, p. 684], hare the force and eflfect of law. * 

[Ed. Note.— For cases in point, see Cent Dig. vol. 13, Courts, §§ 274, 294. 
911.] 

Appeal from the Circuit Court of the United States for the Northern 
District of Texas. 

This suit was begun by the plaintiff, Bryant Bros. Company, a corporation 
organized under the laws of Texas, filing its petition in a district court of 
Dallas county, Tex., against the defendant, D. A. Robinson, the duly qualified 
and acting postmaster of Dallas, Tex. The petition was verified by plaintiflTs 
affidavit, and its allegations are substantially as follows: That plaintiff 
was engaged in the business of selling a mineral rod, which was a legitimate 
article of commerce, and which had been thoroughly tested many times and 
found efficient; that plaintiff's business as a seller of said rods yielded it a 
net revenue of about $5,000 per annum, the average sellhig price of the rods 
being about $8, and the average profit being about $.3 each rod : that plaintiff 
and its predecessors had been engaged in the business at Dallas for about 
eight years, during which time they always had been solvent and responsible 
financially, and never had been sued or otherwise disturbed by persons 
who had purchased rods; that plaintiff had been summoned to appear 
before the Assistant Attorney General for the Post Office Department at 
Washington, to show cause why a fraud order should not Issue against It; 
that it had appeared before said Assistant Attorney General of the Post Office 
Department, and had filed its answer and introduced evidence, both of which 
showed without contradiction that plaintiff was not using the malls for the 
conduct of a scheme devised to defraud; that the evidence offered by the 
plaintiff was all the evidence produced on the hearing ; that the Assistant At- 
torney General never had before him any other evidence than that introduced 
by the plaintiff (all the evidence aforesaid being attached as exhibits to the 
petition) ; that the Assistant Attorney General, whose name was R. P. Good- 
win, made the order without any evidence proving or tending to prove that 
the plaintiff was engaged in a scheme or device for obtaining money through 
the malls by means of false or fraudulent pretenses, representations, or 
promises, and that the order was made by the said R. P. Goodwin, but was 
signed by George B. Cortelyou, Postmaster General, who had never heard 
nor considered any evidence bearing on the fact as to whether or not the 
plaintiff had been conducting a scheme or device for obtaining money through 
the mails by false or fraudulent pretenses, representations, or promises ; that 
the order so made was what is usually known as a "fraud order," the bill 
setting up the terms and legal effect of the order ; that plaintiff's business was 
largely conducted through the post office, and could not be conducted success- 
fully without using the mail and postal facilities; that the defendant, as 
postmaster, was enforcing said order; that letters containing checks, drafts, 
money orders, and money, addressed to the plaintiff, had been detained, and 
were then being held in the post office at Dallas, and would within a few days 
be returned by the postmaster to the senders with* the envelopes marked 
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"Fraudulent," the eflfect of all of which would be to destroy the business of 
the plaintiff. 

An injunction was granted by the state Judge. The defendant presented 
his petition to the United States Circuit Court for the Northern District of 
Texas, in which he described the suit which had been brought against him, 
and alleged that the suit for lujunctlon seelcs "to restrain him from perform- 
ing his duties as the postmaster of the United States of America, at Dallas, 
Tex., to wit, his duty' and duties under the laws and regulations of the 
Post Office Department of the United States of America, which said laws and 
regulations are a portion and a part of the revenue laws of the said United 
States government, and to prevent him, as aforesaid, from carrying into 
effect the lawful orders of the said George B. Cortelyou, Postmaster General 
of the United States, as aforesaid, which said orders were made under the 
laws of the United States of America; that all of the acts sought to be 
restrained and euJoineA in the said suit are the acts and duties required of this 
petitioner as the said officer of the United States of America, and under color 
of his said office, and by authority of the said postal laws of the United 
States of America." The defendant concluded his petition with a prayer that 
the suit be removed from the state court to the Circuit Court. The cause 
having been removed to the Circuit Court, a motion was made by the plain- 
tiff to remand it to the state court. The Circuit Court overruled this motion. 
Afterwards, a final decree was made, sustaining demiurrers to the bill, and 
the bill was dismissed. The plaintiff appealed to this court A further state- 
ment of the procedure in the cause appears in the opinion. 

J.'M. McCormick, for appellant. 

Wm. H. Atwell, U. S. Atty., for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge (after making the foregoing statement of 
the case). 

We first consider the assignment that the court erred in refusing 
to remand the cause to the state court. The petition beginning the 
suit in the state court shows that it was brought against the defendant 
"as the duly qualified and acting postmaster at Dallas, Tex." The 
relief sought is against certain official acts of the postmaster performed 
by him under the orders and directions of the Postmaster General. It 
is a suit against an officer of the United States, and the official char- 
acter of the defendant appears from the plaintiff's petition. The first 
section of the act of August 13,- 1888, confers jurisdiction on the 
Circuit Courts of the United States, concurrent with the courts of the 
several states, of all suits of a civil nature, at common law or in equity, 
where the matter in dispute exceeds, exclusive of interest and costs, 
the sum or value of $2,000, and arising under the Constitution or laws 
of the United States. It is provided by the second section of the 
same act that any suit of a civil nature, at common law or in equity, 
arising under the Constitution or laws of the United States, of which 
the Circuit Courts of the United States are given original jurisdiction 
by the preceding section, may be removed by the defendant or the 
defendants therein to the Circuit Court of the United States for the 
proper district. Act Aug. 13, 1888, c. 866, 25 Stat. 433, 1 Rev. St. Supp. 
(2d Ed.) p. 611 [U. S. Comp. St. 1901, p. 508] : A suit against an of- 
ficer of the United States for acts done in the performance of official 
duties is a case arising under the laws of the United States. Bachrack 
v.. Norton, 132 U. S. 337, 10 Sup. Ct 106, 33 L. Ed. 377; Sonnentheil 
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V. Christian Moerlein Brewing Co., 172 U. S. 401, 19 Sup. Ct. 233, 43 
L. Ed. 492. The case was, therefore, clearly removable under this 
statute. Feibelman v. Packard, 109 U. S. 421, 3 Sup. Ct. 289, 27 L- 
Ed. 984; Eighmy v. Poucher (C. C.) 83 Fed. 855; New Orleans Na- 
tional Bank v. Merchant (C. C.) 18 Fed. 841; Black's Dillon on Re- 
moval of Causes, § 124. The proper procedure for removal under this 
act was for the defendant to file a petition in the suit in the state court, 
and to file a bond with surety, with condition for his entering in the Cir- 
cuit Court on the 1st day of its next session a transcript of the record 
from the state court, and for the pa3rment of costs that may be awarded 
by the Circuit Court if that court should hold that the suit was wrong- 
fully removed. It does not appear from the record that the defend- 
ant filed any such petition or bond in the state court. The record 
shows that he made application to the federal court under section 643 
of the Revised Statutes [U. S. Comp. St 1901, p. 621] and under 
the provisions of that section obtained the removal of the cause. Al- 
though no petition was filed in the state court, that court, on receiving 
notice of the proceeding in the federal court to remove the cause, 
made the following order: 

"It is ordered by the court tbat the above-styled and numbered cause be 
removed to said United States court and the clerk is directed to transmit the 
filed papers, together with copies of all orders made by this court in said 
cause, or a transcript of the same, and together with a biU of all costs 
incurred in said cause In this court duly certified. • • • »» 

Pursuant to this order of the state court, a transcript of the record 
in the case was duly filed in the Circuit Court. The plaintiff moved 
the Circuit Court to remand the case to the state court, contending 
that it appeared from the record that the cause was not removable un- 
der the provisions of section 643 of the Revised Statutes. The Circuit 
Court refused to grant this motion, and its refusal is assigned as error. 

Section 643 of the Revised Statutes provides that: 

"When any civil suit or criminal prosecution is commenced In any court 
of a state against any officer appointed under, or acting by authority of any 
revenue law of the United States, now or hereafter enacted, or against any 
I)erson acting under or by authority of such officer on account of any act done 
under color of his office, or of any such law, on account of any right title 
or authority claimed by such officer, or other person under such law • • • 
the said buit or prosecution may at any time before the trial or final hearing 
thereof be removed for trial in the Circuit Court" eta 

The cause was properly removable under this section if the postmas- 
ter can properly be called an "officer appointed under, or acting by au- 
thority of any revenue law of the United States." It is said in Black's 
Dillon on Removal of Causes, § 41, that "the post office laws of the 
United States are 'revenue laws,' within the meaning of this statute.' 
In Warner v. Fowler, 4 Blatchf. 311, Fed. Cas. No. 17,182, a suit 
against a postmaster for an alleged wrongful refusal to deliver a let- 
ter to the plaintiff was held removable under this statute, the court 
deciding that the post office laws of the United States are "revenue** 
laws within its meaning. In Ward v. Congress Const Co., 99 Fed 
598, 39 C. C. A. G69, it was held that a corporation, in the performance 
of a contract made with the Secretary of the Treasury for the build- 
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^n^g of an addition to a post office authorized by an act of Congress, 
is a person acting by authority of a revenue officer of the United States, 
pren under color of his office ; and a suit in the state court against the 
corporation to enjoin the building of such addition is removable into 
the Circuit Court of the United States, under Rev St. § 643. The 
court said : "The provision of section 643 for the removal of causes 
has been liberally construed, as, for manifest reasons, it should be," 
and Warner v. Fowler, supra, is quoted and approved. In United 
States v. James, 13 Blatchf. 207, Fed. Cas. No. 15,464, it was held 
that "while the post office laws are revenue laws, within the meaning of 
the statute cited, they are not laws for raising revenue, within the pro- 
vision of the Constitution," 

There is no decision of the Supreme Court decisive of the question 
as to whether this cause is removable under section 643. In Public 
Clearing House v, Coyne, 194 U. S. 497, 506, 24 Sup. Ct. 789, 48 L,. 
Ed. 1092, the Supreme Court speaks of the Post Office Department as 
not being "a necessary part of the civil government in the same sense 
in which the protection of life, liberty, and property, the defense of 
the government against insurrection and foreign invasion, and the ad- 
ministration pf public justice, are; but is a public function assumed 
and established by Congress for the general welfare, and, in most 
countries, its expenses are paid solely by the persons making use of its 
facilities; and it returns, or is presumed to return, a revenue to the 
government, and really operates as a public and efficient method of tax- 
ation." United States v. Norton, 91 U. S. 566, 23 L. Ed. 454, is cited 
as an authority against the application of the statute to this case. It 
holds that the act entitled "An act to establish a postal money-order 
system," approved May 17, 1864, c. 87, 13 Stat. 76, is not a revenue 
law within the meaning of the act entitled "An act in addition to the 
act entitled 'An act for the punishment of certain crimes against the 
United States,' " approved March 26, 1804, c. 40, 2 Stat. 290. United 
States V. Hill, 123 U. S. 681, 8 Sup. Ct. 308, 31 L. Ed. ^75, contains 
expressions which confine the phrase "revenue law," when used in con- 
nection with the jurisdiction of the United States courts, to laws im- 
posing duties on imports or tonnage, or a law providing in terms for 
revenue; but the case is one in which the question before the court 
was whether a clerk of a court, not a United States officer, but a per- 
son appointed by a court independent of the executive department of 
the government, who was bound to pay his surplus earnings into the 
United States Treasury, was a revenue officer; and the question was 
decided in the negative. 

The contention in behalf of the motion to remand is that section 643 
relates only to laws providing in terms for revenue — laws traceable 
directly to the constitutional power granted to Congress to levy and 
collect taxes, duties, imposts, and excises, and that it has no applica- 
tion to laws passed under the autliority conferred on Congress to es- 
tablish post offices and post roads. Const, art. 1, § 8. Counsel for 
the defendant in error, in United States v. Bromley, 12 How. 88, 96, 13 
L. Ed. 905, urged the same limitation upon the meaning of "revenue 
law," and pointed out that the constitutional source of power to pass 
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postal laws was separate and distinct from that to pass revenue laws. 
Responding to that contention, the court said: 

**That the act which prescribes the offense charged is a revenue law, thero 
would seem to be no doubt In its title, it is declared to be an act to reduce 
the rates of postage, and for the prevention of frauds on the revenue of the 
Post Office Department In its character and object it is a revenue law, as It 
acts upon the rates of postage and increases the revenue by prohibiting and 
punishing fraudulent acts which lessen it Under the act of 1836, the revalue 
of the Post Office Department is paid into the Treasury. Revenue is the in- 
come of a state, and the revenue of the Post Office Department, being raised 
by a tax on mailable matter conveyed in the mail, and which is disbursed 
in the public service, is as much a part of the income of the government as 
moneys collected for duties on imports." • 

This language strongly indicates that postal laws may be revenue 
laws within the meaning of section 643, but the expressions we have 
quoted from United States v. Hill, supra, may point to a different con- 
clusion. 

When the Circuit Court was moved to remand the case, the motion, 
we think, involved more than the mere question as to whether or not 
the cause was removable under section 643. When a case is removed 
from a state court to a Circuit Court, it should be remanded to the 
court from which it was removed whenever *'it shall appear to the 
satisfaction of said Circuit Court, at any time after such suit has been 
* * * removed thereto, that such suit does not really and substan- 
tially involve a dispute or controversy properly within the jurisdiction 
of said circuit court. * * *" Act March 3, 1875, c. 137, § 5, 18 
Stat. 472 [U. S. Comp. St. 1901, p. 511]. It appears from the record 
that the case does substantially involve a dispute or controversy prop- 
erly within the jurisdiction of the Circuit Court. The difficulty is 
as to the regularity of its removal. If a petition had been filed in the 
state court in due form, accompanied by the proper bond, and the 
transcript of the cause filed in the Circuit Court, the jurisdiction of the 
Circuit Court would have attached, although the state court had re- 
fused to make the proper order. Kern v. Huidekoper, 103 U. S. 485, 
26 L. Ed. 354; Mo. Pac. Ry. Co. v. Fitzgerald, 160 U. S. 556, 579, 16 
Sup. Ct. 389, 40 L. Ed. 536. The record does not show the filing of 
a petition and the giving of a bond, but it does show that the state 
court made an order that the case be removed to the Circuit Court, and 
that the transcript was duly filed in the Circuit Court. 

In Osgood V. Chicago D. & V. R. Co., 6 Biss. 330, Fed. Cas. No. 
10,604, it was held by Drummond, Circuit Judge, that a case is to be 
remanded only "when it shall appear to the satisfaction of the federal 
court that the suit does not really and substantially involve a dispute 
or controversy properly within the jurisdiction of the court, or that the 
parties have been improperly or collusively made, or joined, for the 
purpose of creating a case cognizable under the act. It is true that 
the act prescribes the manner in which the removal shall be made, and 
the directions that the law should be complied with. But the fifth sec- 
tion does not authorize the court to remand or dismiss the cause for the 
reason that it may appear that* there was any irregularity in the means 
taken to procure the removal. The purpose obviously was, if the rec- 
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ord was filed in the federal court under the law, and the court cbuld 
see that it had jurisdiction of the case, that it should retain it, notwith- 
standingf there might be defects in the manner of removal/' 
In Ruckman v. Ruckman (C. C.) 1 Fed. o§7, 691, the court said: 

•'The question in this court Is not whether the counsel for the petitioners 
compreh^ids and assigns the true reasons for the removal, hut whether the 
whole record reveals a case over which the court has Jurisdictl(»i. No matter 
how irregularly the petition brings up the suit, when It is here, the only 
question is whether it involves a controversy properly within the Jurisdiction 
of the court. If it does, it wlU not be remanded because a mistake is made 
by the counsel of the petitioners in assigning grounds for the removal which 
prove to be untenable." 

In Northern Pacific Terminal Company v. Lowenberg (C. C.) 18 
Fed. 339, 343, Judge Deady said : 

"Besides, the case having been brought here, the question upon the motion 
to remand is not whether there are any irregularities in the proceedings for 
removal, but whether on the face of the record it satisfactorily appears that 
the action does not involve a controversy within the Jurisdiction of this 
court That there is such a controversy in this case is too plain for argument ; 
and therefore the right of the petitioners to have this cause remain within 
the Jurisdiction of this tribunal for trial is clear beyond cavil or doubt" 

In Dennis v. County of Alachua, 3 Woods, 683, Fed. Cas. No. 
3,791, it was held that: 

"When a cause is once removed from a state to a federal court, and there 
are no Jurisdictional objections to its remaining there, it will not be remanded 
or dismissed for defects in the bond for removal, insufficiency of sureties 
thereon, or other irregularities which can be remedied or have not worked any 
prejudice to the opposite party.** 

In Woolridge v. McKenna (C. C.) 8 Fed. 650, 667, Judge Ham- 
mond said: 

"There seems to be the recognition of a general principle that where a 
cause has been removed and falls within the act of Congress, it will not be 
remanded for irregularities which c&n be remedied and have worked no 
injury to the adverse party." 

Where there is substantial doubt about the jurisdiction of the Cir- 
cuit Court, it has been often held that it should be solved against the 
jurisdiction and that the cause should be remanded (State v. Bradley 
[C. C] 26 Fed. 289, 18 Ency. Pldg. & Prac. p. 378, note 6, and cases 
there cited) ; but where there is no doubt about the case being one, of 
which the Circuit Court has jurisdiction, and the only doubt is as to 
the regularity of the removal, or as to whether the application for re- 
moval has been made under the proper statute, the motion to remand 
should be overruled. We think the Circuit Court ruled correctly in 
refusing to remand the cause. 

We now consider the assignment that the court erred in sustaining 
the demurrers to the bill. The record from the state court was filed 
in the Circuit Court on December 28, 1905. The respondent, David 
A. Robinson, on January 8, 1906, filed in the Circuit Court three de- 
murrers to the whole bill, and an answer to the whole bill. Each de- 
murrer and the answer is signed by respondent's solicitor, but no certif- 
icate of counsel nor affidavit of respondent is attached to the demur- 
rers. The cause having been removed to the federal court, its further 
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progress was governed by the law of that court Ex parte Fislc, 118 
U. S. 713, 726, 5 Sup. Ct 724, 28 L. Ed. 1117. The statute under 
which the application to remove the case was made provides that, after 
its removal it "shall pioceed as a cause originally commenced in that 
court" Rev. St U. S. § 643. 

The practice^ pleadings, forms, and modes of proceeding in ciyfl 
causes, other than equity and admiralty causes, in the Circuit and Dis- 
trict Courts are made to conform as near as may be to the practice 
in the state courts. Rev. St U. S. § 914 [U. S. Comp. St 1901, p. 
684]. The section of the statute just cited expressly excludes equity 
cases from its operation, and the exclusion is emphasized by the preced- 
ing section, which provides that the forms and modes of proceedings 
in suits of equity jurisdiction shall be according to the rules and usages 
which belong to courts of equity and to rules of court made in con- 
formity to law. Rev. St U. S. § 913 [U. S. Comp. St 1901, p. 683]. 
While the practice in cases at law in the federal courts follows as near 
as may be that of the state in which a federal court is held, the practice 
and procedure in equity cases in the federal courts, being governed by 
federal law and uniform rules, is the same, no matter in which state 
the court is sitting. 1 Bates, Eq. Proc. § 20. 

The thirty-first rule in equity provides that: 

"No demurrer or plea BbaU be allowed to be filed to any bill, unless upon a 
certificate of counsel, tbat in bis opinion it is well founded in point oil law, 
and supported by tbe affidavit of tbe defendant; that It is not interposed for 
delay ; and, if a plea, that It is true in point of fact" 

In National Bank v. Insurance Company, 104 U. S. 64, 26 L. Ed. 
693, it was held that a plea that did not conform to this rule could 
be "disregarded on that account" In Sheffield Furnace Co. v. 
Witherow, 149 U. S. 674, 676, 13 Sup. Ct. 936, 37 L. Ed. 853, the 
court said that: 

"Inasmuch as tbe so-called demurrer was fatally defective in lacking the 
affidavit of defendant and certificate of counsel, required by rule 31, there was 
no error in disregarding it, and entering a decree pro confessa" 

Referring to demurrers that did not conform to the rule. Judge 
Maxey said, in Preston v. Finley (C. C.) 72 Fed. 850, 854, "the demur- 
rers, as such, cannot be regarded ;" and in American S. & W. Co. v. 
Wire Drawers' & Die Makers Unions etc. (C. C.) 90 Fed. 598, Judge 
Hammond said, of such a demurrer, that "it must be wholly disre- 
garded." See, also, Secor v. Singleton (C. C.) 9 Fed. 809. 

In Brazoria County v. Youngstown Bridge Co., 80 Fed. 10, 25 C; 
C. A. 306, the irregularity in the demurrer was held waived by the 
complainants going to trial on it without objection. In that case there 
was an affidavit of counsel that the demurrer was not interposed for 
delay. Whether the affidavit of counsel would be received as a sub- 
stitute for the affidavit of the defendant and the certificate of counsel, 
was mooted, but not decided; but it was held that the defect was 
waived. In the case at bar, there is no effort whatever to comply with 
the rule; and, besides, here, unlil<e the case just cited, the defendant 
has attached to his demurrer to the whole bill an answer to the 
whole bilL Foster says that, by setting the demurrer down for argu« 
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mcnt, any irregularity in filing it would probably be waived, "except 
the omission of the affidavit and certificate of counsel." 1 Foster's 
Fed. Prac. (3d Ed.) § 119. A defendant may demur to part of a bill 
and answer part of it (Equity rule 32), but he is not permitted to de- 
mur to the whole bill and at the same time answer the entire bill. 
When such pleadings are filed, the effect of the answer is to overrule 
or withdraw the demurrer, and the answer alone should be regarded. 
1 Bates Fed. Eq. Proc. § 207; Story's Eq. Pldg. § 442; 6 Ency. Pldg. 
& Prac. p. 38, § 3. It was formerly the rule that an answer to any. 
part of a bill demurred to would overrule the demurrer, even though 
the part answered was immaterial. 1 Daniell's Chan. Pldg. & Prac. 
(4th Ed.) 589. The severity of that rule, operating against a defend- 
ant who in framing his answer to part of the bill made it inadvertent- 
ly extend to parts of the bill to which he had demurred, caused it to be 
abandoned in this country and in England. 
The practice which now prevails is prescribed by Equity rule 37: 

"No demurrer or plea shall be held bad and overruled upon argmnent,' 
only because the answer of the defendant may extend to some part of the 
same matter as may be covered by such demurrer or plea." 

Construing this rule in Crescent City, etc., v. Butchers', etc. (C. C.) 
12 Fed. 225, Pardee, Circuit Judge, said : 

**We notice that with the demurrer to the whole bill and four separate 
pleas, each going to the whole bill, there Is also filed an answer to the whole 
bUl, In which all the matters averred in the pleas are again set forth. TJnder 
the equity rule 32, a defendant may demur to part of a bill, plead to part, 
and answer as to the residue. Under the equity rule 37. no demurrer or plea 
shall be held bad and overruled upon argument, only because the answer of 
the defendant may extend to some part of the same matter as may be covered 
by such demurrer or plea. But we do not understand that there is any rule 
that allows a defendant to demur to the whole bill, plead to the whole bill, 
and answer to the whole bill at the same time. The effect of such pleading 
is that the plea Is talsen as waiving the demurrer, and the answer as waiving 
the plea.'' 

In Huntington v. Laidley (C. C.) 79 Fed. 865, Goff, Circuit Judge, 
held that "a plea containing a full defense to the bill is waived by an 
answer which goes to the whole bill." And the learned judge held 
that rule 37 "only applies in cases where the demurrer or plea ex- 
tends to only a part of the bill, and the answer is intended to cover 
the residue." We are aware of the fact that the rule was given a 
more extended application in Hayes v. Dayton (C. C.) 18 Blatchf. 
425, 8 Fed. 702, but we think that the words of the rule, construed in 
connection with rule 32, prevents its application to cases where the 
defendant has both demurred to and answered the whole bill. There 
is, of course, no doubt, under the authorities, that the court below 
could have entirely disregarded the demurrer, and, if no answer had 
been filed, could have entered a decree pro confesso for the complain^ 
ant. The answer being on file overruled the demurrer — even if it had 
complied with rule 31 — and the plaintiff could have filed a replication 
and proceeded to take evidence under the rules. The case, however, 
was tried on the demurrer without objection, except that the plaintiff 
noted an exception to the ruling on the demurrer. 
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The question is, whether or not this court should notice on this ap- 
peal the fatal defect in the demurrer and its withdrawal, waiver, or 
overruling by the answer which was filed with it. The answers and 
demurrers were framed in accordance with the practice in the state 
courts of Texas, where the procedure in law cases and equity cases 
is the same. There are fundamental objections to such practice being 
adopted in federal courts, where equity cases and law cases are kept 
separate by law. We do not think the federal courts should permit 
the adoption of a state practice which involves an entire abandonment 
of the law of procedure in the federal courts of equity, even when 
solicitors fail to make objection. Congress has conferred power on 
the Supreme Court to make the equity rules we have quoted, and they 
have the force and effect of law. Rev. St. U. S. § 917 [U. S. Comp. 
St. 1901, p. 684]. They produce a uniformity in the equity practice 
that is very desirable. The rules we have cited are efficient factors in 
preventing frivolous demurrers being filed, and in preventing demur- 
rers for delay. If the courts permit them to be entirely ignored, it 
would lead to a want of uniformity in the practice and to augmenting 
the evils the rules were intended to suppress and prevent The de- 
parture from' the proper procedure is so gre^t in this case that we 
think it should not be permitted to pass unnoticed. It was error to 
sustain the demurrer and dismiss the bill. 

The decree sustaining tlie demurrers and dismissing the bill is re- 
versed, and the cause remanded, with instructions to entirely disregard 
the §o-called demurrers, or to strike them from the file if motion be 
made for that purpose, and to proceed in the case in conformity with 
the usual procedure in equity. 



MILLER V. TERRITORY OF OKLAHOMA (two cases). 

(Circuit Ck>urt of Appeals, Eighth Circuit December 13, 1906.) 

Nos. 2,398, 2,470. 

1. CkKJBTS— ClBCtriT OOtJBT OF APPEALS— CBIMINAI, APPEALS— JUBISDICnON. 

Judiciary Act March 3, 1891, c 517, § 15, 26 Stat 830 [U. S. Comp. St 
1901, p. 554], provides that the Circuit Court of Appeals, In cases in which 
its Judgment is final, shall have appellSite jurisdiction to review judg- 
ments of the Supreme Courts of the several territories within their par- 
ticular circuits, etc. Section 5, as amended hy Act Cong. Jan. 20, 1897, c 
68, 29 Stat 492 [U. S. Comp. St. 1901, p. 549], declares that appeals or 
writs of etror may be taken from the District CJourts or existing Chrcuit 
CJourts direct to the Supreme Court in cases of conviction of a capital 
crime. Section 6 (Act March 3, 1891, c. 517, 26 Stat 828 [U. S. Comp. St 
1901, p. 549]) provides that the Circuit Court of Appeals shall have appel- 
late Jurisdiction to review any final decision in a District Court or existing 
Circuit Courts In all cases other than those provided for In the preceding 
section, unless otherwise provided by law, and that the Judgments and de- 
crees of the Circuit Court of Appeals shall be final In all cases arising un- 
der the criminal laws, except, etc. Held, that the Circuit Court of Ap^ 
pealfe has Jurisdiction on writ of error to review a conviction for graacl 
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larceny. In ylolatlon of the laws of a territory, which has been affirmed b? 
the Supreme Court of the territory. 

[E<L Note.— For casee in point see Gent Dig. toI. 18, Ck>urt8, 1 1101. 
. Jurisdiction of Circuit Court of Appeals in general, see notes to Law Ow 
Bew V. United States,. 1 C. C. A. 6, and United States Freehold Land ft Eml 
gration Co. v. Gallegos, 82 a a A. 47S.] 
CaiMiNAL Law— WaiT or Ebsou— Assigniibnt of Ebbob— Suvficiknot. 

An assignment that the court erred in not reversing a conTlction on ac 
count of misconduct of the presiding Judge in making prejudicial re> 
marks. Insinuations, etc.,, with refer^ce to accused, his counsel, etc., aa 
appeared from the record of the proceedings in the df^rict court was fa- 
tally defective for failure to point out in the record the alleged prejudicial 
remarks, rulings, etc 

[Ed. Note.^For cases In point see Gent Dig. vol. 15^ Criminal Law, | 
2d56.] 
Same— ExcKPnons. 

Where the printed record on a writ of error in a criminal case failed to 
disclose that any exception was saved to certain alleged objectionable con- 
duct on the part of the trial Judge, the objection could not be reviewed. 

[Ed. Note.~For cases in point see Cent Dig. vol. 15, Criminkl Law, SS 
2665,2667.] 

, WiTlVBSSBS— GBOSS-EXAiaNATION— IXfTEBKCrr. 

It was competent for the defense in a criminal prosecution, for the pur- 
pose of impairing the testimony of a witness for the territory, to show his 
interest by asking him if be had not contributed money to aid in the pros- 
ecution, and what his purpose was in so doing. 

[Ed. Note. — ^For cases in point see Coit Dig. vol. 50, Witnesses, | 1195.] 
. Same. 

Where an attorney was offered as a witness for the territory in a crim- 
inal case, it was competent for the defendant to show that the witness had 
received a retainer in the case to assist in the prosecution, and also to 
show in what capacity he was retained. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 50, Witnesses, | 1201.] 

. SaIOC— IMPKAOHUBNT. 

A witness was asked if stolen property had not been found in his pos- 
session and if witness had not been forced to pay for the property. Held, 
that the question was inadmissible, even to affect the credibility of the 
witness. 

[Ed. Note.— For cases hi point see Cent Dig. vol '50, Witnesses, || 1125, 
1126.] 
, Gbimiival Law— Wbit of ESbbob— Pbejudice. 

In a prosecution for larceny, defendant was not prejudiced by certain 
questions asked a witness by the court concerning a conversation had be- 
tween witness and defendant, in which witness told defendant that the 
matter could be fixed up by an explanation. 

[Ed. Note. — For cases in point see Cent Dig. vol. 15, Criminal Law, U 
8129, 8133.] 

. WlTNE8SES--GBEDIBILrrT— iMPBAOmCBNT. 

In a prosecution for cattle theft the credibility of a witness could not 
be impeached by proof that he had a "sweetheart" who was the niece of a 
fugitive from Justice for murder, or that witness at times had consorted 
with persons reputed to have been charged with horse theft etc. 

[Ed. Note.— For cases in point see Cent Dig. vol. 50, Witnesses, | 1125.] 
. CBiiinvAL Law— Ebbob— Pbbsuicption— Pbejudicb. 

Where an error is shown in a criminal case, it will be presumed to have 
been hurtful to the party against whom it has been committed, until It 
appears to have been rendered Innocuous. 

[Ed. Note.--^For cases in point see Cent Dig. voL 15, Criminal Law, 
H 8090-8090.] 
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10. La BOEivT— Definition. ' - 

Where a territorial statute defined larceny as a taking wltb a felonious 
Intent to deprive the owner of the property taken, and with intent to 
appropriate the same to the use and benefit of the taker, an instruction 
authorizing a oonviction if the property was taken by def^idant with the 
felonious intent to deprive the owner thereof was erroneous. 

[Ed. Note. — ^For cases in point see Cent. Dig. vol. 32, Larceny, | 101.] 

In Error to the Supreme Court of the Territory of* Oklahoma. 
For opinion below, see 86 Pac. 239. 

S. H. Harris (D. P. Marum, on the brief), for plaintiflF in error. 
W. O. Cromwell, Atty. Gen. (Don C. Smith, Asst Atty. Gen., on 
the brief), for defendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The plaintiff in error (hereinafter for 
convenience designated as the defendant) was indicted, convicted, and 
sentenced to the penitentiary in the district court of Oklahoma Terri- 
tory for the offense of grand larceny in stealing cattle, alleged to be 
the property of William Louthers. This judgment having been af- 
firmed on appeal to the Supreme Court of the territory, the defend- 
ant sued out a writ of error from this court to have said judgment re- 
viewed. The explanation of the two numbered cases is that the first 
writ of error was sued out from the Supreme Court of the Territory 
and attested by its clerk. To correct this a second writ of error was 
taken out in due form from this court, with the proper teste. 

The jurisdiction of this court to review the decision of the Supreme 
Court of the territory is challenged by the Attorney General of the 
territory. The case of Folsom v. United States, 160 U. S. 121, 16 
Sup. Ct. 222, 40 L. Ed. 363, was certified from this court to the Su- 
preme Court to have determined the question as to whether the Cir- 
cuit Court of Appeals had jurisdiction to review the decision of the 
Supreme Court of the territory of New Mexico affirming a judgment 
of the district court in a criminal proceeding, the punishment for which 
was imprisonment in the penitentiary. As such punishment brought 
the case within the definition of an infamous crime, as employed in 
section 5 of the act creating the Circuit Courts of Appeals of the Unit- 
ed States, the Supreme Court answered the question submitted in the 
negative. Thereupon Congress, by Act Jan. 20, 1897, c. 68, 29 Stat. 492 
[U. S. Comp. St. 1901, p. 649], amended the act establishing the Cir- 
cuit Courts of Appeals by striking out the words "or otherwise in- 
famous" from section 5 of the act; the purpose being to confer juris- 
diction on the Courts of Appeal to review the decisions of the Supreme 
Court of the territory in criminal cases, including infamous crimes. 
In Ex parte Moran (C. C. A.) 144 Fed. 599, Judge Sanborn, speaking 
for the court, said : 

"This court bas the power to review in that way final decisions of the 
Supreme Court of Oklahoma in all cases in which the jurisdiction below is 
dependent upon the citizenship of the opposite parties to the suit, in all 
adinlralty cases, in all cases arising under the patent laws, the revenue 
laws, and the bankruptcy laws, and in all cases arising under the criminal 
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laws except In cases of the conyiction of a capital crime. [Autiborltles cited.] 
The fact may be noticed in passing that this court has the same Jurisdiction 
by writ of error or appeal to review the judgments and decrees of the 
Supreme Oourt of Oklahoma that it has to review the Judgments and decrees 
of the Circuit Courts of the United States within its circuit In which its 
Judgments are final. Neither the Supreme Court nor this court has any 
Jurisdiction to review in this way the Judgments of the Supreme Court of 
Oklahoma In cases of a conviction of a capital crime." 

The Supreme Court in New v. Oklahoma, 195 U. S. 252, 25 Sup. 
Ct 68, 49 L. £d. 182, has decided that writs of error from the Supreme 
Court of the United States to the Supreme Court of Oklahoma do not 
lie even in capital cases. 

Counsel for the territory makes the contention that the jurisdiction 
of the Circuit Court of Appeals lies to review the decisions of the Su- 
preme Court of the territory in criminal cases only where the United 
States is a party, and consequently where the criminal offense is de- 
nounced by federal statute, and not, as in this case, where the crime 
is proscribed by legislative act of the territory. In support of this 
proposition the case of Aztec Mining Company v. Ripley, 161 U. S. 79, 
14 Sup. Ct 236, 38 L. Ed. 80, is cited. It is true that in the opinion 
in that case the learned Chief Justice used the following language : 

''By the fifteenth section of the Judiciary act of March 8, 1891 (26 Stat. 
830, c. 517 [U. S. Ck>mp. St 1901, p. 554]), the Circuit Courts of Appeals, in 
cases in which their Judgments were made final by the act, were empowered 
to exercise appellate Jurisdiction over the Judgments, orders, or decrees of 
the Supreme Courts of the several territories; but as this case was not a 
case in admiralty, nor a case arising under the criminal, revenue, or patent 
laws of the United States, * * • it diid not belong to either of the classes 
defined by section 6 of that act (26 Stat 828 [U. S. Comp. St 1901. p. 549]), 
as cases In which the Judgments or decrees of the Circuit (Courts of Appeals 
should be final*" 

It is evident that the words "of the United States" were either a 
mere inadvertence or that it was intended to apply alone to patent 
•or revenue laws. The structure of the clause in the statute is, "in all 
cases arising under the patent laws, under the revenue laws, and under 
the criminal laws." There is nothing in the language employed by the 
statute to indicate that a review would not apply to cases arising un- 
der the criminal laws of the territory, as well as those of the United 
States. All statutes enacted by the territorial government are under 
authority of the organic act; and decisions of the territorial courts, 
in the absence of some words of negation or manifest omission in the 
organic act, are reviewable either by the Supreme Court or by the 
United States Courts of Appeal; and such has been the practice on 
appeals and writs of error from the Indian and Oklahoma Territories 
since the creation of the Courts of Appeal. 

Turning to the matters sought to be reviewed under this writ of er- 
ror, they are largely directed to the alleged misconduct of the trial 
judge in the treatment accorded to counsel for the defendant and his 
witnesses, and to alleged improper statements made by the judge in 
the presence of the jury. It is to be confessed that in some respects 
the trial of the case was conducted in a disorderly manner. It partook 
too much of a personal altercation among the respective counsel, in 
which, at times, the court participated. But, after reading the con* 
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nection in which the matters complained of occurred, we are impressed 
with the fact that complaining counsel are not so blameless for the 
disagreeable incidents as to entitle them to cast the whole responsi- 
bility therefor upon the trial judge. It is a method sometimes resort- 
ed to, as reprehensible as it ought to be infrequent, that in defenses 
deemed possibly desperate, for counsel by their course of conduct to 
so annoy and exasperate the judge as to make him, now and then, 
forget the pedestal on which he sits, and by retaliation display an un- 
judicial temper and lose his equipoise, in the expectation that thereby 
he may be led into the commission of some reversible error. One of 
the surest methods for counsel to inspire a proper digptiity on the part 
of the court and to obtain fair treatment is by their own respectful 
deportment and fairness to impress the court with a belief in their in- 
tellectual honesty and sincerity, rather than by persistent contention, 
contradiction, and wrangling with the court, and at times injecting 
improper matters into the trial, invite antagonism from the court and 
drive it from its propriety. To many of the unpleasant and reprehen- 
sible incidents of the trial complained of by counsel for defendant, the 
maxim might well be applied : "Communis error f acit jus." 

There were three attorneys engaged in the defense. Instead of the 
examination and cross-examination of the witnesses being conducted 
by one of them at a time, frequently all three interjected questions and 
objections, and when discussions arose in the progress of the trial 
the three would seem to be on their feet simultaneously, cross-firing 
at the opposing counsel and contending with the court. At times they 
would interrupt the court in the midst of a sentence being uttered by 
him, and, when reproved, the apology offered was after a fashion but 
to add to the offense. Had the court asserted its authority by com- 
manding ruling and a determined, adherence to orderly procedure, 
rather than by engaging in wrangling debate and recrimination, both 
jurors and spectators doubtless would have been better impressed with 
the fact that the courtroom is the sanctuary of justice, always calculat-- 
ed to promote calm consideration and an unbiased judgment. 

Many of the assignments of error discussed in the argument and 
briefs are in such disregard of the rules of this court, for the lack of 
specifications and reference to where the* incidents complained of may 
be found in the record, as to disentitle them to consideration. The^ 
following is an example : . . * 

"The court erred in not reversing the cause on account of tbe misconduct 
of the presiding judge In malting prejudicial remariss and insinuations, orders 
and rulings with reference to the defendant, his counsel, witnesses and per- 
sons not connected with the cause, as appears from the record of the pro- 
ceedings in said district court" 

Thus leaving this court to search out through the record the in- 
stances sought to be reviewed. 

Error is assigned to the action of the court in permitting reference 
by the prosecution, before the jury, to the fact that the defendant 
below did not testify on the preliminary hearing before the committing 
commissioner ; but the printed record before us fails to show that any 
e&tception was saved to this objectionable conduct, and therefore it is 
ui^vailiiig to the defendant 
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The same is true of the error assigned respecting the conduct of 
the court in threatening, in the presence of the jury, the arrest of one 
Hodges, a witness in the case, who, contrary to tiie order of the court 
for the separation of the witnesses during the taking of the testi- 
mony, had re-entered the courtroom. If Siere was any error com- 
mitted by the court in this occurrence, no exception to its action is 
disclosed by this record. 

In the cross-examination of the witness Downs, introduced on .be- 
half of the prosecution, the following occurred : 

"Q. Ton are the man that contributed to this prosecution? 
"A. Yee. gir. 

"Q. You contributed to tills prosecution for the purpose — 
•*Mr. Dunn (the prosecutor): Now, if your honor please — 
••By the Court : Oh, I know it, Mr. Dunn ; I know it I have asked counsel 
to try this case like men and like lawyers, but I can't get them to do It It 
is apparent to everybody in this room, to the jury and everybody, that we are 
not trying this case like lawyers, or like men, or like anything else. I don't 
see how counsel can do it, or why they do it" 

To this action of the court an exception was saved. It was certain- 
ly competent for the defense, for the purpose of impairing the force 
of this witness' testimony, to show his interest by asking him if he had 
not contributed money to aid in the prosecution, and what his purpose 
was in so doing. It is remarkable that the prosecution should have 
interposed and cut off the full answer. The contribution made by the 
witness may have been to engage the services of assistant counsel to 
aid in the prosecution, and his purpose may have been a commendable 
one in the advancement of the cause of public justice. These were 
matters for the consideration of the jury in weighing the motives of 
the witness and judging of the probity of his conduct and measuring 
the weight of his testimony. There was nothing immediately con- 
nected with this episode to warrant the reproof given by the court to 
defendant's counsel. As all error committed in the progress of a trial 
is presumptively hurtful to the party against whom it is committed, 
until it appears to be rendered innoxious, the defendant has just cause 
to complain of this action of the court as prejudicial. 

The action of the trial court on the cross-examination of the wit- 
ness Mountell by the defendant is criticised. It seems that the witness 
is a lawyer, who was present at the preliminary hearing before the 
commissioner, but did not testify therein. Since the preliminary 
hearing he has been employed to assist in the prosecution. Having 
gone upon the witness stand to testify in behalf of the territory touch- 
ing certain inculpatory statements of the defendant, it was sought 
on cross-examination to make the witness, in effect, admit that he had 
accepted $250 to testify in the case. The court interposed with a 
reprimand for thus insulting the witness. As this case is to be re- 
manded for a new trial, it is sufficient to say that it is competent for 
the defendant to show that the witness has received a retainer in the 
case to assist in the prosecution, and to show in what capacity he was 
so retained; but this, like everything else connected with a judicial 
inquiry and investigation, should be done decently and respectfully, by 
proper questions developing the facts, without counsel interjecting 
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the assertion imputing corruption on the part of the witness wifliout 
proper foundation therefor. 

Criticism is made of the action of the trial court while the witness 
Johnson, who was a deputy sheriff, was being cross-examined by de- 
fendant's counsel. The first gross offense against legal propriety and 
professional conduct was committed by counsel for the defendant 
Questions were propounded to the witness in a manner to put words 
in his mouth which he did not utter; and the witness seems to have 
become frightened or embarrassed, at which the court reproved him 
for not speaking out and testifying. Thereat one of the counsel for 
the defendant bluntly asked the witness if stolen property had not been 
found in his posseission not a great while ago; and, when the court 
started to say he would not permit this, the said counsel, in utter con- 
tempt of the court's interposition, continued, "in which you were 
forced to pay for the property." The court then observed: 

"There is no reason here why this witness should be insulted because he 
comes on the witness stand. If Mi; Johnson stands convicted of any act, or 
accused of it in any manner that would make it competent, that, of course, 
would be allowed to be shown. Mr. Johnson, what do you mean when you 
told the defendant that it wasn't too late to fix this matter up with an ex* 
planationr' 

The witness then proceeded to state the meaning of what he said in 
that connection, whereat the court said : 

"You mean to state you meant to tell him, if there was an explanation 
that there was no crime in it, that would be the end of it?" 

Thereupon one of counsel for defendant excepted to the question 
of the court, and another of counsel for defendant interposed by say* 
ing: 

"His intentions were evident You are taking the wrong view of what — 
"By the Court : Did you intend to convey the idea to him that you in any 
way would be instrumental in fixing up the case? 
"By Defendant's Counsel : Wait 
"A. No, sir." 

One of the counsel objected to the evidence as incompetent, irrele- 
vant, and immaterial, and another co-counsel said : "We desire to re- 
serve our ^^-^eptions." The witness then said : 

"Well, am I allowed to explain further in regard to that? 
"By the Court : I understand what you have said. If you bare any other 
explanation, you may state it" 

Further colloquy and wrangling ensued between counsel and the 
court. It would be discredible to counsel's competency as lawyers to 
impute to them lack of knowledge of the inadmissibility of such evi- 
dence even to affect the credibility of the witness. See Glover v. 
United States (C. C. A.) 147 Fed. 426, recently decided by this 
court. As the question should have been excluded, and the explana- 
tion given by the witness was not even inculpatory, the question put 
to him by the court as to the effect of his meaning furnished no grc ind 
of error of which the defendant can be heard to complain. 

On cross-examination by the prosecuting attorney of the witness 
George Hodges, an alleged accomplice of the defendant on trial, the 
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prosecuting 'attorney, over the objection of defendant, was permitted 
to interrogate the witness as to whether he did not have a "sweet- 
heart" by the name of Chaplain, who stayed at a certain hotel where 
the witness boarded, and whether she was a niece of one Sam Green. 
This was followed up, against the protest of defendant's counsel, with 
the following question: 

"He is a fugitive from Justice, Isn't he, charged with the murder of the 
sheriff of Caster county?' 

The objection to this was at first sustained. Then there occurred 
the following: 

"Q. She [the witness' sweetheart] is a sister of Bud Chaplain, who was a 
member of the Perkins gang, was she not?" 

This was objected to; but, without ruling <by the court, the prosecut- 
ing attorney followed with this question : 
*'Q. And who was a fugitive from Justice from Woods county, is that true?*' 

The court at first sustained the objection to this question. After 
argument pro and con in the presence of the jury, in which the pros- 
ecuting counsel assumed that said Green and Chaplain and others were 
thieves or murderers and fugitives from justice, the court took a re- 
cess for consideration, after which it admitted the questions and re- 
quiretf the witness to answer. He denied any knowledge that Chap- 
lain was a fugitive from justice for cattle or horse stealing. He was 
then required to answer if he did not know that Chaplain was a mem- 
ber of the Perkins gang, which he denied, but in answer to further 
interrogation admitted 3iat he knew Perkins and that he knew Sam 
Green. Then the question was renewed if he did not know that Green 
was a fugitive from justice for cattle stealing and murder, to which 
the witness answered that he did not know of his being a fugitive for 
cattle stealing, but he had heard that he was for murder. A similar in- 
quiry wa^ permitted as to whether the witness did not know a man 
by the name of Bishop, to which he answered that he did. The fol- 
towing then occurred: 

"Q. Were you not pursued and chased by Mr. Bishop— 

"^7 Mr. Noah (of counsel for defendant) : Now, that is objected to. 

"Q. And charged with larceny of his horses? 

"By Mr. Noah: That is objected to as incompetent, irrelevant, and im- 
material; not proper cross-examination. 

**By Mr. Snoddy (another of defendant's counsel) : There is no evidence 
that he was chased by somebody. 

"By Mr. Noah : That would come under the rule which the courts lay down 
of persons convicted of a crime. That may be Inquired into after conviction, 
but the conviction only works that. 

"By the CJourt: That Is the rule upon which the courts seem to be hope- 
lessly divided. I don't know what our Supreme Ck>urt holds." 

The court, after further colloquy, said: 

"I believe I will sustain the objection to this particular question.** 

Counsel for the prosecution then passed to another matter; 
"Q. Do you know Pete Whitehead? 
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"Q. He also worked out there, when you did, with you, dldn*t he? 

"A. No, sir. 

"Q. You know that he is a fugitive from Justice for stealing horses, don't 
you? 

"A. I have heard — 

(Here objection was interposed.) 

"By the Court: I don't think it is competent unless you show the as- 
sociation. 

"Q. Where did he stay? 

"A. I never seen the man but a very few times in my life. 

"Q. Didn't he stay there at Cooley's and at Mr. Lee Gray's ranch? 

"A. No, sir; he never — " 

This was, to say the least of it, an extraordinary proceeding. Even 
were it conceded that the credibility of a witness might be attacked be- 
cause of his association with criminals, no foundation whatever was 
laid as a basis for the question. For aught that appears, the witness* 
sweetheart may have been as pure and spotless as the driven snow; 
and forsooth she might have been the niece of a fugitive from justice 
for stealing cattle or murder would not disentitle her to reap the re- 
ward of her own virtue or to enjoy the respect of good people. There 
was no proof offered whatever to sustain the imputation conveyed in 
the questions and the argument of counsel before the jury that Sam 
Green, Chaplain, and others were theives, or murderers, or fugitives 
from justice. They were not shown to be bad men, much less oi^laws. 
An accused person might flee from arrest and yet be innocent. His 
flight would only be a circumstance to add to the sum of other incul- 
patory facts in evidence where he is on trial. The important and es- 
sential fact of guilt the prosecuting attorney was permitted by his 
questions to assume. The only conceivable purpose of such inquiry 
was to affect the credibility of the witness. The proper limitation 
placed upon such inquiry by the courts, recognizing an attack upon the 
character of a witness for gross immorality, is that it must pertain to 
his personal turpitude, such as to indicate such moral depravity or 
degeneracy on his part as would likely render him insensible to the 
obligations of an oath to speak the truth. In hiis treatise on Evidence 
(volume 2, pars. 923, 924), Mr. Wigmore, after asserting the better 
rule to be that the veracity of the witness is the only proper subject 
of inquiry, and, therefore, no question can arise as to admitting charac- 
ter for any other trait, says: 

"But in Jurisdictions where bad general character may be used, the ques- 
tion must also arise whether some other specific vice or group of vices is 
not as significant as bad general character in indicating a degeneration of the 
truth-telling capacity. One of the objections, Indeed, uiged against the use of 
bad general character, is that it necessarily brings in its train a number of 
consequential difilculties such as this. The better opinion, and the one 
usuaily reached, is that, in spite of logic's demands, policy requires that the 
line be drawn at bad general character, and that no specific quality other than 
that of veracity be considered." 

It is certainly without authoritative precedent that a witness' credi- 
bility may be impeached by proof tending to show that he has at times 
consorted with persons reputed to be theives, and the like. If this 
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were the law, we apprehend few men who have stayed on cattle ranches 
in Oklahoma, among ah indiscriminate lot of what is known as "cow 
boys," might safely go upon the witness stand without being subjected 
to just such an attack as was made upon the witness Hodges. Such 
license of attack upon witnesses would make the courtroom a terror 
to honest men, and would justify their flight from the summoning 
officer. The foregoing incident strikingly illustrates where the respon- 
sibility for the miscarriage of justice in criminal prosecutions should 
sometimes be placed, instead of imputing the reversal of convictions 
by the appellate courts to what is popularly termed "mere technical- 
ities." The zeal, unrestrained by legal barriers, of some prosecuting 
attorneys, tempts them to an insistence upon the admission of incom- 
petent evidence, or getting before the jury some extraneous fact sup- 
posed to be helpful in securing a verdict of guilty, where they have 
prestige enough to induce the trial court to give them latitude. When 
the error- is exposed on appeal, it is met by the stereotyped argument 
that it is not apparent it in any wise influenced the minds of the jury. 
The reply the law makes to such suggestion is: that, after injecting 
it into the case to influence the jury, the prosecutor ought not to be 
heard to say, after he has secured a conviction, it was harmless. As 
the appellate court has not insight into the deliberations of the jury 
room, the presumption is to be indulged, in favor of the liberty of the 
citizen, that whatever the prosecutor, against the protest of the defend- 
ant, has laid before the jury, helped to make up the weight of the 
prosecution which resulted in the verdict of guilty. 

In its charge to the jury, in defining what facts the jury should find 
to constitute the oflFense of larceny, the court in the last division of 
this submission said: 

'That the property was. t^ken by the defendant with the felonious Intent 
to deprive the owner thereof." 

The statute of Oklahoma idds to this definition the requirement that 
the caption must have been "with the intent to appropriate the same 
to his own use and benefit." The instruction, therefore, fell short of 
the statutory definition, and was erroneous. 

Criticism is made in the brief of counsel for defendant upon other, 
portions of the charge of the court to the jury, to the giving of 
which the record before us fails to show that any exceptions were 
taken, and, if the objections had been properly saved, the charge as a 
whole, properly cured the alleged defect. 

For the foregoing errors, the judgment of the Supreme Court of 
the territory must be reversed, and the cause remanded to the dis- 
trict court, with directions to set aside its judgment and the verdict, 
and grant a new trial. 



Digitized by 



Google 



Sid 149 FBDEBAL BBPOBTBB. 

BXCHANGB BANE et al. T. MOS&« 

SAMB T. DAVia 

(Qircalt Oonrt of Appeals, Eighth Circuit Noyember 20, IfiOO) 

N08. 2,349, 235& 

1. TBiAir-InsTBUcnoNS— RsruBAL OF Requests. 

It Is not the duty of a court to reform a requested Instruction and to 
cast out such parts as render It Improper as a whole. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 40, Trial, ff 660, 608, 
671.] 

2. CONSPIRAOT— AonOK FOB COKSPISACT TO DeFIULUD— EVIDENOK. 

Where the petition in an action to recover money alleged to have been 
obtained from plaintiff by means of a conspiracy between defendant bank; 
and others alleged that such conspiracy covered an extended period of 
time, both before and after the transaction in suit and was organized for 
the purpose of swindling all strangers who could be induced U> enter into 
similar transactions, evidence of acts of the cashier of defendant bank in 
respect to similar transactions whfle conducting the business of the bank, 
or declarations made by him to other persons similarly defrauded tending 
to show the bank's complicity, whether such acts and declarations were 
before or after the transaction in issue, are admissible to establish the 
guilty intent and motive of the bank in the transaction Involved In the 
case on trial. 

[Ed. Note.— For cases in point see Cent Dig. vol. 10, Conspiracy, 1 2S.] 

Sanborn, Circuit Judge; dissenting. 

In Error to the Circuit Court of the United States for the Southwest- 
em Division of the District of Missouri. 

W. R. Robertson (A, E. Spencer, on the briefs), for plaintiffs 
in error. 

Hiram W. Currey (Willard W, Padgett, on the brief), for defend- 
ants in error. 

Before SANBORN, HOOK, and ADA*MS, Circuit Judges. 

HOOK, Circuit Judge. These writs of error challenge judgments 
obtained by Moss and Davis in actions brought by them against the 
Exchange Bank and James P. Stewart to recover money of which they 
were defrauded at Webb City, Mo., by means of pretended foot races. 
The actions were consolidated for purpose of trial upon the authority 
of section 921, Rev. St [U. S. Comp. St 1901, p. 685], and were tried 
to a jury, which returned verdicts in favor of the plaintiffs. The com- 
plaint of each plaintiff was that he was a victim of a conspiracy be- 
tween the bank, Stewart, its cashier, Boatright, and others, to entice 
strangers to Webb City and there to swindle them out of their money 
by false and fraudulent pretenses. The cases are like that of Stewart 
V. Wright (decided at the last term) 147 Fed. 321. If there is any 
noteworthy difference, it consists in more ample evidence in the records 
before us of the complicity of the defendants. Therefore neither the 
facts in detail nor the principles of law applicable to the cases in their 
general aspects need be stated here. 

Some matters, however, that occurred during the trial, require 
notice. Two witnesses, Mantey and Wright, who were also victims of 

• Bebearlng denied January 10, 1907. 
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the same swindling organization, described their transactions with 
the bank and narrated their conversations with James P. Stewart the 
cashier, and it appeared that their experiences were similar to those 
of the plaintiffs. The defrauding of the plaintiff Moss occurred 
April 14th, of plaintiff Davis on August 2d, of witness Mantey the 
latter part of August, and of witness Wright September 6th — all in 
the year 1901. It will thus be perceived that the witnesses were al- 
lowed to testify to matters that occurred after the transactions charged 
in the petitions. The defendant bank asked the court to instruct the 
jury "that none of the acts or declarations of any of its officers or 
agents, made after the transactions charged in either of these con- 
solidated cases was closed, would bind these defendants." The in- 
struction was refused, and each of the defendants excepted. It is 
to be noted that the instruction asked by the bank was directed against 
subsequent acts and declarations generally, without any indication of 
their character, and also that it was not so framed as to be for 
the protection of the bank alone, but extended to and embraced its 
codefendant, James P. Stewart. In one of its phases the instruction 
may be read as follows: ' 

"None of the acts or declarations of James P. Stewart, the cashier of this 
bank, made after the transactions with the plaintiffs were closed^ can bind him, 
the said Stewart" 

As a proposition of law this is objectionable. As to Stewart person- 
ally, it was immaterial when his acts and declarations occurred, if 
they related to the transaction out of which his liability arose. For 
this reason, if for no other, the entire instruction was properly refused ; 
for it is not the duty of a trial court to reform a requested instruction 
and to cast out such parts as render it improper as a whole. It is also 
to be observed that the instruction requested reads that the subsequent 
acts and declarations would not bind the defendants. If it was meant 
by this that such acts and declarations would not be conclusive, it is suf- 
ficient to say that the court instructed the jury that the evidence of 
subsequent transactions was received as tending to show the intent of 
the defendants in doing what they did. This was made plain at the 
trial. There was in the case no assertion or suggestion of a conclusive 
effect of any such acts or declarations. But it was probably the 
design of the instruction to challenge the admissibility against the bank 
for any purpose of testimony concerning other similar, but subsequent, 
transactions, such as those with Mantey and Wright. Assuming that 
to be a proper method of attacking evidence previously received dur- 
ing a trial, we are yet of the opinion that the trial court was right. 
It was alleged in the petitions that on the days the plaintiffs were de- 
frauded, and for a long time prior and subsequent thereto, the bank, 
Stewart, Boatright, and others conspired and confederated for the pur- 
pose of swindling strangers who were enticed to the city where the 
bank was located. The charge was of an organized scheme to defraud 
all whom they could, that it was systematically pursued, and covered 
an extended period of time. The proof received was in harmony with 
the theory of the pleadings, and some of the victims who lost their 
money before the plaintiffs and others afterwards were allowed ta 
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testify to the participation of the defendants and the similarity of the 
methods employed. It was important in the actions on trial to discover 
the motive of the defendants, whether what they did at the time in 
question was the casual conduct of innocent parties intent upon their 
own lawful affairs, or whether it was inspired by the fraudulent pur- 
pose of assisting in the spoliation. It is the settled rule that in such 
a case evidence of similar acts at other times is admissible. The 
theory of the rule is that a succession of like instances tends to illus- 
trate the character of the act under investigation and to negative in- 
nocence in the particular case. It is especially applicable where there 
is a charge of complicity in a scheme to defraud pursued as a vocation. 
Such a scheme is naturally conceived in secrecy, and the part of the 
defendant may be the performance of some act which furthers the ac- 
complishment of the unlawful design, but which, when isolated from 
that which preceded and followed, may bear the aspect of innocence. 
Yet proof of a recurrence of similar acts in other cases where like 
frauds were perpetrated may be persuasive proof of a guilty purpose 
and so disclose the true character of the whole. The rule applies as 
well to corporations as to individuals, and therefore the acts and con- 
duct of a corporation in collateral instances that may be shown in evi- 
dence must necessarily be the acts and conduct of its officers and agents 
in the course of the corporate business and of their employment. 
A corporation can speak and act in no other way. 

In the application of the rule there is no distinction between those 
acts that were committed before and those that were committed after 
the one involved in the case on trial. The latter may be as significant 
of the intent of the defendant in the particular case as the former, and 
that is the quality which justifies the admission of the evidence. It 
is sometimes said that the collateral instances, evidence of which is ad- 
missible, are those that occurred at or about the time of the one in ques- 
tion, yet in practice the proximity in point of time is largely left ta 
the discretion of the trial court. The same is true of the degree of 
similarity. There are cases in which such evidence was held ad- 
missible, though it related to acts preceding the one in question by 
several years. As was observed by the Circuit Court of Appeals of 
the Sixth Circuit in Mudsill Min. Co. v. Watrous, 9 C. C. A. 415, 61 
Fed. 163 : 

"Remoteness In point of time may weaken their evidential value, but will not 
Justify exclusion." 

The doctrine announced is well illustrated in the following cases: 
In Wood V. United States, 16 Pet. 342, 10 L. Ed. 987, there was a 
question whether fraud had been practiced upon the customs revenue 
law by undervaluing importations. Evidence was received of other 
similar undervaluations, some of which occurred before and others 
after those directly involved. Concerning the general rule, Mr. Justice 
Story, in delivering the opinion of the court, said : 

**The question was one of fraudulent intent or not; and upon questions of 
that sort, where the intent of the party is matter in issue, it has always been 
deemed allowable, as well in criminal as in civil cases, to introduce evidence- 
of other acts and doings of the party, of a kindred character, In order to illus- 
trate or establish his intent or motive in the particular act directly in judg- 
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ment Indeed, In no other way would it be practicable, In manj caaea* to ea- 
tablish sucb intent or motive, for tlie aingle act, taken by itaelf, may not bo 
decislTe either way; bnt, when taken in connection with othera of the like 
character and nature, the intent and motlyo may be demonatrated almost with 
a concloaiye certainty." 

And of the specific objection to the evidence of the later occurrences 
he said: 

'*The other objection has as little foundation; for fraud In the first im- 
portation may be aa fairly dedncible from other aabaeqnent fraudulent importa- 
tions by the same party as fraud would be in the last importation from prior 
fraudulent importations. In each case the quo animo la in question, and the 
presumption of fraudulent intention may equally arise and equally preyaiL** 

Butler V. Watkins, 13 Wall. 466, 20 U Ed. 629 : Butler sued Wat- 
kins and an English company of which he was managing agent to 
recover damages for fraudulently pretending in a series of negotia- 
tions that the company would conclude an arrangement for the manu- 
facture and sale of certain articles under a patent which Butler held; 
the real purpose, as alleged, being to keep him by protracted negotia- 
tions from beneficial use of his invention during the season. No con- 
tract was concluded between the parties, and Butler lost the season. 
The charge in the petition was not upon contract, but for fraud in 
leading plaintiff to believe that a contract would be made. The de- 
fendants prevailed in the trial court. The jury were charged that if 
the corporation never gave any authority to Watkins to assent in its 
behalf and in its name to the proposal or to the draft of agreement 
submitted by Butler, and never sanctioned the same as a corporate 
act, the suit could not be maintained against it The Supreme Court 
said, however, that, if it was meant by this that no* suit upon the con- 
tract could be maintained, the instruction was correct; but it could 
not have been so understood by the jury, as no such question was be- 
fore them. The court ob^rved : 

"It does not follow, because the corporation never authorized or sanctioned 
a contract, that th^ may not be responsible for such a fraud as was alleged 
in the petition." 

At the trial evidence offered by the plaintiff of a similar deceit prac- 
ticed by Watkins and his company was rejected. This was held to be 
error. The Supreme Court said: 

''Deceit in effecting such a purpose lay at the basis of the action. But how 
can such a purpose be shown when it has not been avowed? Actual fraud is 
always attended by an intent to defraud, and the intent may be shown by any 
evidence that has a tendency to persuade the mind of its existence. Hence, in 
actions for fraud, large latitude is always given to the admission of evidenca 
If a motive exist prompting to a particuiar line of conduct, and it be shown 
that in pursuing that line a defendant has deceived and defrauded one per- 
son, it may Justly be inferred that similar conduct towards another, at about 
the same time and in relation to a like subject, was actuated by the same 
spirit f f, therefore, it be true that in the spring or early summer of 1868 the 
defendant had similar negotiations with Wailey respecting his cotton tie, and 
conducted towards him deceitfully in order to keep his tie out of the market 
that year, the fact tends to show that In their conduct toward the plaintiff 
there was the same animus, and that they had the same object in view. That 
the evidence offered was admissible for that purpose is abundantly proved by 
Ijtie authoriUes." 
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The general nile also found expression in Lincoln v. Claflin, 7 Wall. 
132, 19 L. Ed. 106, a case of fraudulently obtaining plaintiff's proper- 
ty through combination and prearrangement upon false and fraudulent 
representations; in Castle v. Bullard, 23 How. 172, 16 L. Ed. 424, 
where commission merchants were charged with fraudulently selling 
plaintiff's property entrusted to them to irresponsible parties; and in 
Insurance Company v. Armstrong, 117 U. S. 691, 6 Sup. Ct. 877, 29 
L. Ed. 997, where the question was whether a life insurance policy 
secured at the instance of an assignee was with intent on his part 
to cause the death of the assured. In all of these cases proof of similar 
conduct at other times was admitted. In Moore v. United States, 150 
U. S. 67, 60, 14 Sup. Ct. 26, 37 L. Ed. 996, the court held that where 
the question relates to the tendency of certain testimony to throw light 
upon a particular fact, or to explain the conduct of a particular per- 
son, there is a certain discretion on the part of the trial judge which a 
court of errors will not interfere with, unless it manifestly appear tfiat 
the testimony has no legitimate bearing upon the question at issue and 
is calculated to prejudice the accused in the minds of the jurors. 

In Dow V. United States, 27 C. C. A. 140, 82 Fed. 904, officers of a 
national bank and a depositor were charged with willful misapplica- 
tion of funds with intent to injure and defraud the bank. Evidence 
of prior transactions was received. The court held that, where the 
issues involved the intent with which certain acts were done, a trial 
court is justified in giving a reasonably wide latitude to the introduc- 
tion of evidence tending to show it. 

Bacon v. United States, 38 C. C. A. 37, 97 Fed. 35 : An officer of a 
national bank was charged with making a false report of its condi- 
tion, with intent (o injure and defraud the bank and to deceive any 
agent who might be appointed by the comptroller to examine its 
affairs. Other reports containing false statements made during the pre- 
ceding 18 months and testimony that his attention was directed to them 
4 months before the commission of the act charged was held by this 
court to be admissible on the question of defendant's fraudulent pur- 
pose. 

In Mudsill Min. Co. v. Watrous, 9 C. C. A. 415, 61 Fed. 163, there 
was a suit to rescind the sale of a silver mine on the ground of fraud. 
It was charged that samples of ore taken from the mine had been 
"salted" to induce complainant to purchase. Evidence was admitted to 
show that defendant had "salted" samples used in prior negotiations 
with other persons for the sale of the same mine. One of these in- 
stances occurred about three years before. 

Penn. Mut. Life Ins. Co. v. Trust Co., 19 C. C. A. 286, 72 Fed. 
413, 38 L. R. A. 33 : Upon the question of intent with which an untrue 
answer in an application for insurance was made, it was held that evi- 
dence of similar answers in other applications made withih three 
months thereafter was competent. The court said : 

*'Bat it l8 suggested that the fact that the histances sought to be proven 
were subsequent to the instance In issue destroys their relevancy, because 
the fraudulent intent pres^it in them might have been formed after an inno- 
cent mistake. This possibility, of course, affects the probative force of these 
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Bubseqaent lostances to sbow fraud ; but we do not think it makes them Inad- 
missible." 

In Spurr y. United States, 31 C. C A. 202, 87 Fed. 701, the col- 
lateral transactions of which evidence was received to show, defend- 
ant's intent in certifying certain checks as a bank officer extended 
back more than six years. It was said: 

rrbe objection that the collateral transactionB were too remote Is not tena- 
ble. It goes only to the weight of the testimony. The period of time within 
which the matter offered to establish the guilty purpose must have occurred 
to permit of their admission is largely discretionary with the court" 

Complaint is also made of the admission of the testimony of other 
witnesses than Mantey and Wright upon the same grounds. The dates 
of the occurrences which some of them related as set forth in the 
brief of counsel do not correspond with the dates in the record ; but, 
assuming that he is correct, the contentions are disposed of by what has 
already been said. 

It is contended that the trial court erred in permitting to be read 
in evidence the cross-examination of Joseph C. Stewart, the president 
of defendant bank, as contained in a bill of exceptions in another 
case of the same character previously tried in a state court. It was ad- 
mitted that the document was the bill of exceptions. The part sought 
to be read was provec^ to be a true transcript of the original steno- 
graphic notes of the cross-examination of Joseph C. Stewart. This 
was shown by a witness who was the official stenographer at the time 
and who was prepared to read from his notes. Defendant's counsel 
said he made no point that the reading should be from the notes, in«- 
stead of from the transcript. The objection was to the cross-examina- 
tion as a whole. Joseph C. Stewart was at the time a defendant in 
the cases then on trial, though afterwards discharged by the court at 
the close of the evidence. We see no error in this. 

The remaining assignments of error do not require special mention. 
Some are disposed of by the opinion in Stewart v. Wright (C. C. A.) 
147 Fed. 321, and such of the others as are set forth, identified, and 
discussed in accordance with the rules have been examined and found 
untenable. 

Affirmed. 

SANBORN, Circuit Judge (dissenting). The plaintiffs in these 
cases, as did the plaintiff in Stewart v. Wright (C. C. A.) 147 Fed. 
321, have recovered judgments for moneys they lost in gambling trans- 
actions which involved their own moral turpitude, which were violative 
of the general laws of public policy of the nation and state, and in 
which they knowingly engaged for the purpose of defrauding others. 
For the reasons stated in my dissenting opinion in that case, I am un- 
able to concur in the affirmance of these judgments. I think they 
should be reversed. 
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CLEAGE ▼. LAIDLET et aL 

(Circuit CovLTt of Appeals, Eighth Circuit NoTember 9f 1906.) 

No. 2,413. 

1. BaNKBUPTOT— INVOLXTNTAET BANKRUPT— NATtJBAL PeBSON NoT BNGAGEO IH 

MAnUFACTURINO OB TRADING MAT BB. 

A natural person may be adjudged an involuntary bankrupt, although 
he is not "engaged prinx^ipally in manufacturing, trading, printing, pub' 
lishing or mercantile pursuits." The quoted clause qualifies **any corpo- 
ration" only. U. S. Comp. St 1901, p. 3423, § 4b, 30 Stat 547, c. 541, § 4b. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 6, Bankruptcy, § 40. 

What persons are subject to bankruptcy law, see note to Mattoon Nat. 
Bank v. First Nat Bank, 42 C. C. A. 4.] 

2. (Jaming— Wagers— Contracts for Future Delivery Valid— Intention of 

Parties to Settle Between Themselves on Dutebences Makes Wa- 
gers AND Void. 

Contracts for the purchase and sale for future delivery of grain or other 
personal property are lawful and valid. But the intention of the parties 
to such a contract to discharge their obligations under it by the payment 
by one of the parties to the other of the difference between the contract 
price and the market price of the commodity sold, and never to make or 
accept any delivery, renders the agreement a wager and makes It void. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 24, Gaming, §§ 22, 25.] 

8. Same— Intention to Sell Contbact Before Time of Pebfobillncb Does 
Not Avoid. 

A sale of a contract for future delivery, or of rights under it, before the 
time of delivery, is not unlawful. An intention by the parties to such a 
contract to sell It, or to sell their rights under it before the day of deliv* 
ery, so that they will not deliver or receive any of the contracted com- 
modity does not make the contract a wager nor avoid It Ponder v. Je- 
rome Hill Cotton Co., 40 C. C. A. 416, 420, 100 Fed. 373, 377. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 24, Gaming, § 22.] 

4. Same>— Intention to Settle by Set-Off and Ringing Off Does Not Make 
Contract Wager nor Avoid It. 

The settlement of the obligations of such contracts by set-off and by 
ringing off and by paying the differences according to the rules and prac- 
tice of the Board of Trade of Chicago Is not unlawful. The iiftentlon of 
the parties to such contracts to discharge their obligations under them as 
far as possible by set-off and by ringing off in this way, and to receive or 
to deliver only that portion of the contracted commodities for which they 
may be unable to settle in that way, is not illegal, and does not render 
the contracts or transactions wagers or void. Board of Trade v. Christie 
Grain & Stock Co., 25 Sup. Ct. 637, 198 U. S. 236, 248, 249. 49 L. Ed. 1031. 
[Ed. Note. — For cases in point, see Cent Dig. vol. 24, Gaming, § 22.] 

0. Evidence— Proof of Wrong to Avoid Contracts Must Be Clear— Facts 
—Conclusion. 

The legal presumption is that parties to contracts valid on their faces 
intend in good faith to perform them. One who would avoid his con- 
tracts and escape their obligations by his own wrong should establish it 
by clear proof. A speculator dealt in about 14,000,000 bushels of grain, 
and less than 2 per cent, of it was delivered. He made contracts valid 
on their faces for the purchase of grain for future delivery through brokers 
who were members, respectively, of the Board of Trade of Chicago or of 
the Merchants' Exchange of St. Louis and became indebted to them 
for balances of account He testified that he did not intend to deliver 
or to receive any grain under his contracts unless forced to do so In order 
to prevent his contracts from being closed out under the rules of the 
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b^rd or the exchange. Heldt this evidence did not establish an illegal 
Intention, because It did not disclose a purpose to settle the obligations 
of his contracts by paying to, or receiving from, the other parties thereto 
the differences between the contract prices and the maiiEet prices at the 
times of delivery, but it was consonant with an intention to settle the 
obligations of his contracts as far as possible by set-off and by ringing off 
and by the payment of differences in accordance with the rules of the 
board and to* deliver and receive that portion of the contracted grain for 
which he could not thus settle, and this was not an unlawful intention, 
and did not render the transactions wagers or void. 
[Ed. Note. — For cases in point, see Cent Dig. voL 20, Evidence, S d^.] 

6. Insolvency— Evidence— SuFFiciBNOY. 

Proof that one had property of the value of only about $50 and that he 
owed more than $25,000 in July, and that he paid no part of this indebt- 
edness during the succeeding four months, is sufficient evidence that he 
was insolvent in the following October and December. A condition of in- 
solvency is presumed to continue as long as such conditions usually con- 
tinue under similar circumstances. 

(Syllabus by the Court) 

Appeal from the District Court of the United States for the Eastern 
District of Missouri. 

Chester H. Krum, for appellant. 

Richard A. Jones (Nathan Frank and David W. Voyles, on the 
brief), for appellees. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. T. A. Cleage, Jr., was adjudged a 
bankrupt upon the petitions of W. H. Laidley, Thomas E. Price, and 
the W. C. Lamping Grain Company, upon the ground that, while 
insolvent and within four months before the filing of the petition 
against him, he paid to the C. H. Albers Comrpission Company, one 
of his creditors, $3,000, and thereby preferred it. This adjudication 
is assailed because, as counsel for the defendant insists, he was a 
speculator in grain, and was not engaged in trading or in mercantile 
pursuits, because he was not indebted to any of these alleged creditors 
for the reason that their claims are founded upon transactions with 
him in the purchase and sale of grain wherein he never intended to 
deliver or to receive the articles which he bought or sold, but meant to 
settle his contracts by the payment or the receipt of the differences 
between the contract prices and the market prices at the times of die 
performance of the contracts, and because he was not insolvent when 
he made the payments to the Albers Commission Company. The 
bankruptcy law of 1898 reads : 

"Any natural person, except a wage-earner or a person engaged chiefly 
in farming or the tillage of the soil, any unincorporated company, and any 
corporation engaged principally in manufacturing, trading, printing, publish- 
ing, or mercantile pursuits, owing debts to the amount of one thousand dollars 
or over, may be adjudged an involuntary bankrupt upon default or an impar- 
tial trial, and shall be subject to the provisions and entitled to the benefits 
of this act Private bankers, but not national banks or banks lncorporate<l 
under state or territorial laws, may be adjudged Involuntary bankrupts." 30 
Stat C. 541, 1 4b, p. 547, 3 U. S. Comp. St 1901, p. 3423, | 4b. 
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The clause "engaged principally in manufacturing, trading, print- 
ing, publishing, or mercantile pursuits" is limited in its qualifying 
eifect to the words "any corporation." Any imincorporated company 
may be adjudged an involuntary bankrupt, although it is not en- 
gaged in manufacturing or trading, and is engaged chiefly in farm- 
ing or in the tillage of the soil, and any natural person who is not a 
wage-earner or engaged chiefly in farming or the tillage of the soil 
may be adjudged an involuntary bankrupt, although he is not "en- 
gaged principally in manufacturing, trading, printing, publishing, or 
mercantile pursuits." Cleage was not a wage-earner or a person en- 
gaged chiefly in farming 'or the tillage of the soil, and he was there- 
fore liable to an adjudication as an involuntary bankrupt whether or 
not he was principally engaged in manufacturing, trading, or ' any 
other pursuit. In re Seaboard Fire-Underwriters (D. C.) 137 Fed. 
987, 988; In re Taylor, 42 C. C. A. 1, 3, 102 Fed. 728, 730; In re 
Lake Jackson Sugar Co. (D. C.) 129 Fed. 640, 642; Lovelands' Law 
& Proceedings in Bankruptcy, p. 142. 

The creditors whose claims are challenged were brokers who bought 
and sold grain for future delivery for the defendant, Cleage, either on 
the Board of Trade of Chicago or upon the Merchants' Exchange of 
St. Louis, and their claims are for amounts which they paid for the 
defendant in excess of the amounts which they received for him in the 
settlement or performance of contracts which they made or assumed 
on his behalf, and also for expenses, commissions, and interest. There 
is no doubt that the defendant owes these balances unless the trans- 
actions from which they sprang were illegal and Cleage's contracts 
were void for the reason that he did not intend to receive the grain he 
purchased nor to deliver the grain he sold, but to settle his obligations 
by the pa3micnt of differences. 

Before entering upon the discussion of this question under the evi- 
dence, we lay aside* certain purchases and sales of puts and calls, 
privileges, or options to deliver or to take grain at specified prices 
which appear in some of the accounts, because the master and the 
court below eliminated these from the claims allowed and held that 
such purchases and sales were wagers. The claims of the petitioners 
and of the Albers Commission Company which were sustained are 
for balances of moneys expended by the brokers above the amounts 
they received in the settlement or performance of contracts for the 
purchase and sale of grain for future delivery, which the brokers 
had made for the defendant by his direction upon the Board of Trade 
or the Merchants' Exchange. These contracts were not options, but 
by their terms complete agreements of both parties, of the one to buy 
and to take, and of the other to sell and to deliver, the commodity. 
The only option contained in them was that the seller had the right 
to select the day in the future month in which the delivery was to be 
made when that should be done. The transactions of the defendant 
with these four brokers were, in all respects material to the question 
to be determined, of the same character. Each of the brokers was a 
member either of the Chicago Board of Trade or of the Merchants' 
Exchange of St. Louis, and was governed by its rules which were 
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known to the defendant. Cleage deposited with the broker a sum of 
money termed a "margin" to secure the latter against any loss that 
might be occasioned by the fluctuations of the market price of the 
commodities in which the defendant dealt. Cleage directed the broker 
to buy or to sell grain to be delivered in some future month. The 
broker purchased of, or sold to, another broker as directed by Cleage 
upon the board or the exchange in accordance with its rules, which for- 
bade dealing in differences on the fluctuations of the market without a 
bona fide purchase and sale of the article for an actual delivery. The 
brokers who were parties to these purchases and sales made written 
contracts in their own names whereby they agreed that one would 
buy and receive and the other would sell and deliver in the future 
month specified the grain which the defendant ordered his broker to 
buy or to sell. These contracts were in writing, were signed by the 
brokers, and bound them and the defendant, the undisclosed principal 
who ordered them, unless they were rendered void by the unlawful 
intent of the defendant. As soon as they were made and as often as 
any sale or substitution or settlement or modification of any of them 
was made, the defendant was notified and he ratified them. 

The rules of the Board of Trade and of the St Louis Exchange 
were such that, where one had bought and had also sold large 
quantities of grain upon the board or upon the exchange to be de- 
livered in a certain future month, these purchases and sales might be set 
off against each other so that he would be required to pay the difference 
in the price of the grain thus set off and to deliver or receive only that 
portion of the grain which was not thus set off. This was accomplish- 
ed in two ways, by the direct method and by ringing off. In Board of 
Trade v. Christie Grain & Stock Co., 198 U. S. 236, 247, 25 Sup. Ct 
637, 49 L. Ed. 1031, Mr. Justice Holmes describes these methods in 
this way: 

"The direct method consists simply in setting off contracts to buy wheat 
of a certain amount at a certain time against contracts to sell a like amonnt 
at the same time, and paying the difference of price in cash at the end of 
the business day. The ring settlement is reached by a comparison of books 
among the clerks of the members buying and selling in the pit, and picking 
oat a series of transactions which begins and ends with dealings which can 
be set off against each other by eliminating those between — as, if A. has sold 
to B. 5,000 bushels of May wheat, and B. has sold the same amount to 
C and 0. to D. and D. to A. Substituting D. for B. by novation, A.'s sale 
can be set off against his purchase, on simply paying the difference in price.'* 

The only effect of the use of these methods is to avoid the useless 
expense and trouble of the physical delivery of the grain, and still 
to preserve the legal rights and remedies of the parties. If A. has sold 
to B. 5,000 bushels of grain at 75 cents per bushel to be delivered on 
a certain day, and B. has sold to A. the same quantity at 74 cents 
per bushel to be delivered on the same day, it is evident that the 
legal, financial, and actual result is the same whether A. delivers the 
grain to B., B. pays 75 cents per bushel for it to A. and delivers it back 
to A., who pays to B. 74 cents per bushel for it, or they set off the 
two contracts and B. pays to A. the difference in price or 1 cent per 
bushel. In either event, the grain ultimately remains in A.'s posses- 
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sion, and he gets one cent per bushel from B. and no more. The set- 
ting off of the contracts has all the effects of a delivery of the grain. 
The same thing is true of a ring settlement. This method is more 
complex, but, if it is followed carefully through, it will be found that 
the results are the same whether the contracts are all specifically 
performed by actual delivery of the grain according to the terms of 
each contract or they are settled by ringing them off. There is a 
slight difference in the rules of the Board of Trade of Chicago and of 
the Merchants' Exchange of St. Louis. The rules of the former pro- 
vide for settlements by ringing off, while the rules of the latter pro- 
vide a method of accomplishing the 'same result in a slightly different 
way. As the difference is immaterial the indirect method of settling 
will be termed "ringing off" in this opinion. 

The defendant was operating through his brokers under these rules, 
and was trying to run a comer. He bought through his brokers dur- 
ing the years 1902 and 1903 immense quantities of grain for future 
delivery amounting to about 14,000,000 bushels, and he sold nearly 
as much as he bought, so that more than 98 per cent, of his contracts 
were settled by set-offs and by ringing off without any actual de- 
livery of grahi. All the transactions which the defendant had with 
Laidley were disposed of in this way, and there remained a balance of 
$3,650 due from him to Laidley on account of the payments the latter 
had made of differences upon contracts thus set off, commissions, ex- 
penses, etc., for which he gave to Laidley his promissory note. 
Through the Lamping Grain Company he bought about 3,000,000 
bushels of grain for future delivery. Most of this grain was sold or 
other grain was sold to offset it, but 50,000 bushels of wheat were de- 
livered to the Lamping Company under the defendant's contracts in 
July, 1903, for which that company was compelled to pay the con- 
tract price, and in July, 1903, there was due to it on account of these 
transactions $3,922.97. He was also indebted in July, 1903, to the 
petitioner, Thomas E. Price, in the sum of $18,235.85 on account of 
similar transactions. In October, 1903, he owed C. H. Albers Com- 
mission Company upon a like account a debt of several thousand dol- 
lars, and he paid thereon $2,000 in October and $1,000 in December. 

Under the rules of the board and of the exchange, when one fails 
upon the delivery day to take and pay for the grain which he has 
purchased under a contract which has not been settled by set-off or 
by ringing off, all his trades are closed up and thrown upon the 
market. Cleage had no elevator or warehouse, and he testified that 
he did not intend to receive any of the grain he bought, but intended 
to settle on differences. On cross-examination he said: 

•*I expected to have to take some of this com or wheat, as the case might 
be, but I would only take that amount that was forced on me In order to 
keep my trades from being thrown over, as I knew very well that If I failed 
to take cash wheat or com that they delivered to me that my contracts would 
all be closed up and thrown on the market." 

Under the common law and under the statutes of Illinois a con- 
tract for the sale for future delivery of grain or other commodities, 
* the parties to which intend that the goods shall not be delivered, and 
that the obligation of the contract shall be discharged by the payment 
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of one party to it to the other of the difference between the contract 
price and the market price of the goods at the date fixed for their 
delivery, is void, because the contract evidences a wager. Irwin v. 
Williar, 110 U. S. 499, 608, 4 Sup. Ct. 160, 28 L. Ed. 225; Embrey 
V. Jemison, 131 U. S. 336, 345, 9 Sup. Ct. 776, 33 L. Ed. 172; Bibb 
v. Allen, 149 U. S. 481, 492, 13 Sup. Ct. 950, 37 L. Ed. 819 ; Ponder 
V. Jerome Hill Cotton Co., 40 C. C. A. 416, 419, 100 Fed. 373, 376 ; 
Pixley V. Boynton, 79 111. 351. And under the statutes and decisions 
of the state of Missouri such a contract is void if either of the parties 
to it has such an intention. Rev. St. Mo. 1889, §§ 3837, 3838; Connor 
V. Black, 132 Mo. 160, 33 S. W. 783; Edwards Brokerage Co. v. 
Stevenson, 160 Mo. 616, 627, 61 S. W. 617. In this state of the evi- 
dence and of the law the master found, and the court below affirmed 
his finding, that neither the brokers nor the defendant ever had such an 
intention in the transactions which are the subject of this litigation, 
and this finding is assigned as error. So far as it concerns the inten- 
tion of the brokers, it is supported by their testimony and by the fact 
that they received and paid for several thousand bushels of grain 
which were delivered to them upon contracts which they had made for 
the defendant upon his orders. But counsel insist that the testimony 
of the defendant, the immense quantities of grain which he bought 
and sold, the small percentage of it actually delivered and the public 
policy of the nation to suppress wagers establish his illegal purpose, 
convey notice of it to his brokers, and avoid his obligations to pay them 
for the money which they advanced on his behalf and the commissions 
they sought to earn. Let us see. He testified that he did not in- 
tend to receive the gram which he bought, but that he intended to 
take and pay for that portion which was forced upon him for the 
reason that, if he did not do so, all his contracts would be closed. 
What is the true signification of this testimony in the light of the 
rules of the board and of the exchange and of the practice of settle- 
ment by set-off and by ringing off, to which attention has been called ? 
It is that he intended to sell so many of his contracts of purchase and 
so much other grain that all his contracts of purchase would be either 
sold or discharged by set-off or by ringing off, so that, when the tirties 
of delivery came, he would be under no obligation to receive. This 
was not an unlawful intention, and it did not avoid his obligations 
under the late decision of the Supreme Court. "Set-off" says Mr. 
Justice Holmes in Board of Trade v. Christie Grain & Stock Co., 
198 U. S. 236, at page 248, 25 Sup. Ct. 637, at page 639 (.49 L. Ed. 
1031), "has all the effects of delivery. The ring settlement is simply 
a more complex case of the same kind. These settlements would 
be frequent, as the number of persons buying and selling was com- 
paratively small. The fact that contracts are satisfied in this way by 
set-off and the payment of differences detracts in no degree from the 
good faith of the parties, and, if the parties know when they make 
such contracts that they are very likely to have a chance to satisfy 
them in that way and intend to make use of it, that fact is perfectly 
consistent with a serious business purpose and an intent that the con- 
tract shall mean what it says. There is no doubt, from the rules of 
the Board of Trade or the evidence, that the contracts made between 
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the members are intended and supposed to be binding in manner and 
form as they are made. There is no doubt that a large part of those 
contracts is made for serious business purposes. 'Hedging/ for in- 
stance, as it is called, is a means by which collectors and exporters 
of grain or other products, and manufacturers who make contracts in 
advance for the sale of their goods, secure themselves against fluctua- 
tions of the market by counter contracts for the purchase or sale, as 
the case may be, of an equal quantity of the product, or of the material 
of manufacture. It is none the less a serious business contract for a 
legitimate and useful purpose that it may be oflfset before the time of 
delivery in case delivery should not be needed or desired." 

In other words, contracts for future delivery made with the in- 
tention of settling them by paying to the other parties to the con- 
tracts the difference between the contract prices and the market 
prices at the times of delivery are wagers and are void. But con- 
tracts for future delivery made with the intention of settling them 
by set-ofF or by ringing off and by the payment of differences in 
accordance with the rules and practice of the Board of Trade are 
valid and enforceable agreements under this decision. 

Nor does the fact that the defendant dealt in 14,000,000 bushels of 
grain, and that the contracts for more than 98 per cent, of this prop- 
erty were settled by set-off or by ringing off and by the payment of 
differences, demonstrate^ an illegal intention. Since the intention to 
settle in this way is not unlawful, the fact that contracts were so 
settled cannot evidence an illegal purpose. "In the view which we 
take," says the Supreme Court, "the proportion of the dealings in the 
pit which are settled in this way throws no light on the question of the 
proportion of serious dealings for legitimate business purposes to those 
which fairly can be classed as wagers or pretended contracts. No 
more does the fact that the contracts thus disposed of call for many 
times the total receipts of grain in Chicago. The fact that they can be 
and are set off sufficiently explains the possibility, which is no more 
wonderful than the enormous disproportion between the currency of 
the country and contracts for the payment of money, many of which 
in Jike manner are set off in clearing houses without any one dream- 
ing that they are not paid, and for the rest of which the same money 
suffices in succession* the less being needed the more rapid the circula- 
tion is." Board of Trade v. Christie Grain & Stock Co., 198 U. S. 
236, 250, 25 Sup. Ct. 637, 49 L. Ed. 1031. 

It is the public policy of the United States to suppress wagers, 
but it is also its policy to enforce the obligations of valid cont^^acts, 
and one who would avoid his agreements and escape his obligations 
by his own wrong should be required to establish it by clear and con- 
vincing proof. Contracts for the future delivery of grain and other 
• personal property are lawful and valid. The legal presumption is 
that the parties who make them intend to perform them, and the 
burden is on him who avers that the illegal intention of one or more 
of these parties has made them void to establish his allegation by 
plenary proof. Clews v. Jamieson, 182 U. S. 461, 489, 21 Sup. Ct 
845, 46 t. Ed. 1183 ; Pixley v. Boynton, 79 111. 351. An intention by 
one or both of the parties to sell such an agreement, or their rights 
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under it, before the time of delivery, does not avoid it Parties have 
the same right to buy contracts for the future delivery of personal 
property with the intention of selling them that they have to buy the 
property with such an intention. Ponder v. Jerome Hill Cotton Co,, 
40 C. C. A. 416, 420, 100 Fed. 373, 377. An intention to discharge 
a contract for the future delivery of personal property by set-oif or by 
ringing off under the rules and practice of the Board of Trade and by 
the payment of differences is not illegal, and does not render the 
agreement void. The contracts which form the foundation of the 
claims of the brokers which are here in question were made and 
ratified by the defendant: They were legal contracts per se. There 
was no evidence that either the defendant or the brokers intended 
to settle them without the delivery of any grain by the payment to, 
or receipt from the other parties to the agreements of the difference 
between the contract prices and the market prices at the times of 
performance. The intention not to receive grain unless forced to do 
so to protect his .contracts to which the defendant testified is consonant 
with the lawful intention to sell like quantities of grain and to settle 
his obligations as far as possible by set-offs and by the use of rings, 
so that he would be obligated to receive but little or none of the com- 
modities. From the lawful contracts the legal presumption arose that 
the parties thereto intended in good faith to perform them. It was 
the opinion of the master and of the court below that this presumption 
was not overcome by the evidence. Their opinion raises ,a strong pre- 
sumption in support of this conclusion. Where the court below and 
its master have considered a question and made a finding on conflict- 
ing evidence, their conclusion is presumptively correct, and it ought 
not to be disturbed unless an obvious error has intervened in the ap- 
plication of the law or some serious mistake has been made in the con- 
sideration of the facts. Tilghman v. Proctor, 125 U. S. 136, 8 Sup. 
Ct 894, 31 L. Ed. 664; Kimberly v. Arms, 129. U. S. 612, 9 Sup. 
Ct 355, 32 L. Ed. 764 ; Stearns-Roger Mfg. Co. v. Brown, 52 C. C. 
A. 559, 563, 114 Fed. 939, 943 ; Dodge v. Noriin, 66 C. C. A. 425, 433, 
133 Fed. 363, 371. A careful review of the evidence in this case and 
a thoughtful consideration of the law applicable to it has failed to con- 
vince that there was any mistake in the finding of the master and 
of the court below that neither the defendant nor the brokers had any 
illegal intent in the making or in the performing of the contracts 
upon which the claims of these brokers rest. Our conclusion is that 
they constitute just obligations of the defendant, and that the pay- 
ment of the $3,000 to the Albers Commission Company wrought 
a voidable preference, and was an act of bankruptcy. 

In reaching this conclusion the claim of counsel for the defendant 
tfiat there was no competent evidence of insolvency has not been 
overlooked. It is true that there was no evidence of the amount of the 
assets of the defendant at the times when the pa3mients were made 
to the Albers Commission Company in October and November, 1903. 
But it is also true that the defendant admitted in July of that year that 
he was "broke," and that he had no property except the furniture in his 
offices, which was not worth more than $50. There was uncontradict- 
ed evidence that he owed the petitioners more than $25,000, and that 
149F.~23 
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he had never paid any part of these debts. It may tie that a state of 
insolvency once proved is not presumed to continue forever, but it is 
presumed to continue as long as such a state of affairs usuaUy con- 
tinues under similar circumstances. A man who has property of the 
value of only $50 and who owes over $25,000 in July, which he does 
not pay, does not usually accumulate assets worth more than $25,000 
by the next December, and there was no mistake in the finding of the 
court that the defendant's poverty in July had not turned into wealth 
in December. 

The findings of the master and of the court are sustained by the 
evidence, the facts warrant the adjudication, and the decree below 
is affirmed 



FRANCISCO T. CHICAGO ft A. R. CO. 

(Circuit Court of Appeals, Eighth Circuit KoTember 23, 1906.) 

No. 2,225. 

L AFPEiLL AND S2RB0B— RlQUESPED JUDGMENT OF NONSUIT NOT RkTIBWABUB. 

No writ of error will He at the suit of a plaintiff to review a Judgment 
of nonsuit' or dismissal rendered In a national court at his request or with 
his consent Such a Judgment, however, rendered on the motion of the 
defendant and against the objection and the protest of the plaintiff 1b re- 
Tlewable at the letter's instance. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 2, Appeal and Error, 
« 717-723, 883.] 

2. 8A1CB— Caixino an Invited Nonsuit "Involuntabt** is FunLS— Faots^ 
C0NGI.USION. 

At the close of a trial the defendant moved the court to instruct the 
Jury to return a verdict in its favor, and Its motion was granted. But be- 
fore the instruction was given the plaintiff asked, and was granted, leave 
try the court to take an involuntary nonsuit and a Judgment was rendered 
accordingly. Held, the nonsuit was entered with the ccmsent and at the 
request of the plaintiff, and no^ writ of error could be maintained at his 
suit to review it Describing it by a false epithet did not change its char- 
acter. 

[Ed. Note.— For cases Hi point see Cent Dig.- vol. 2, Appeal and Error, 
1883.] 

8. CouBTS— Appeai. and Ebbob— Act of CoNroBinrr (Rxv. St. { 914) Inap- 

FLICABUE TO APPBIXATB COUBTS AND PROCEEDINGS POB REVIEW. 

The act of conformity (section 914, Rev. St [U. S. Comp. St 1901, p. 
684]) has no application to the practice or proceedings of appellate courts 
or to matters relating to bills of exceptions, motions for new trials, or any 
other means adopted to secure a review of the Judgments or decrees of the 
Circuit or District Courts. Its effect is limited to the practice and pro- 
ceedings jn the trial courts to secure their Judgments. 

[Ed. Note.— For cases in point see Cent Dig. voL 18, Courts, i 914.] 
4, Sake— Po WEB and Pbaoticb ot .National Appellate Coubts UNAFFBerrED 
BT Statutes op States ob Pbactice op Theib Coubts. 

The power and practice of the federal appellate courts are derived ex- 
clusively from the Constitution, the acts of Congress, the common law, 
liie ancient English statutes, and the rules and practice of the courts of 
the United States, and they are neither controlled nor affected by the 
statutes of the states or the practice of their court& 

lEd. Note.—For cases in pohit, see Cent Dig. voL 13, Courts^ i 987J 
(Syllabus by the Court) 
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In Error to the Circuit Court of the United States for the Eastern 
District of Missouri. 

I. N. Watson and D. V. Herider, for plaintiff in error. 
Edward L. Scarritt, William C. Scarritt, and Elliott H.. Jones, for 
defendant in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. The plaintiff below is the plaintiff 
in error here. He brought an action against the defendant to re- 
cover $5,000 damages for the negligent killing of George L. Gerew. 
The defendant denied its liability. There was a trial of the issues be- 
fore a jury. At the close of the evidence the defendant moved the 
court to instruct the jury that under the pleadings and evidence they 
must find a verdict for the defendant. The court granted the motion, 
and the plaintiff excepted. But before the jury were actually in- 
structed the plaintiff prayed leave of the court to take an involuntary 
nonsuit. The court granted him permission and a judgment was 
rendered accordingly. Subsequently the plaintiff moved the court to 
set aside this judgment of nonsuit and to grant a new trial of the ac- 
tion, and this motion was denied. He has sued out this writ qf error 
to secure a reversal of this judgment of nonsuit on account of numer- 
ous alleged errors in the trial of the action, and especially because the 
court held that the evidence was insufficent to sustain his cause of 
action and that the defendant was entitled to a verdict thereon. 

But invited error is irremediable. If the court erred in the rendi- 
tion of the judgment of nonsuit, it erred at the plaintiff's request and 
to the prejudice of the defendant, and that error can form no ground 
for the reversal of the judgment at the suit of the plaintiff who pro- 
cured it. A judgment of nonsuit upon the motion or request of the 
defendant and against the objection or protest of the plaintiff is re- 
viewable by writ of error. Central Transp. Co. v. Pullman's Car Co., 
139 U. S. 24, 29, 39, 40, 11 Sup. Ct. 478, 35 L. Ed. 56 ; Meehan v. 
Valentine, 145 U. S. 611, 614, 618, 12 Sup. Ct. 972, 36 L. Ed. 835. 

But a judgment of nonsuit on the motion, at the request or with 
the consent of the plaintiff, is not reviewable by writ of error at his 
suit, because, he is estopped from convicting the trial court of an 
error which he requested it to commit. U. S. v. Evans, 5 Cranch 
(U. S.) 280, 3 L. Ed. 101; Evans v. Phillips, 4 Wheat. (U. S.) 73, 
4 L. Ed. 516; Central Transp. Co. v. Pullman's Car Co., 139 U. S. 24, 
39, 11 Sup. Ct. 478, 35 L. Ed. 55 ; Maxwell Land Grant Co. v. Daw- 
son, 161 U. S. 586, 606, 14 Sup. Ct. 458, 38 L. Ed. 279 ; Avendano 
V. Gay, 8 Wall. (U. S.) 376, 377, 19 L. Ed. 422; U. S. v. St. Louis, 
etc., Trans. Co., 184 U. S. 247, 249, 22 Sup. Ct. 350, 46 L. Ed. 520. 
In U. S. V. Evans, 5 Cranch (U. S.) 280, 3 L. Ed. 101, the trial court 
rejected certain evidence offered by the attorney of the United States. 
He took a bill of exceptions, became nonsuit, and moved the court to 
set aside the nonsuit and to grant a new trial. His motion was denied, 
and he sued out a writ of error to reverse the judgment. Chief Justice 
Marshall said that in such a case, where there has been a nonsuit, and 
a motion to reinstate overruled, the court could not interfere, and 
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the judgment was affirmed. In Evans v. Phillips, 4 Wheat (U. S.) 
73, 4 L. Ed. 616, the plaintiff submitted to a nonsuit in the court be- 
low and the Supreme Court held that he could not secure a review of 
that judgment because he had consented to it, and dismissed the writ. 
In Central Transp. Co. v. Pullman's Car Co., 139 U. S. 24, 29, 38-40, 
11 Sup. Ct. 478, 36 L. Ed. 65, and Meehan v. Valentine, 145 U. S. 
611, 614, 618, 12 Sup. Ct. 972, 36 L. Ed. 836, the defendants moved 
for, and secured, judgments of nonsuit against resisting plaintiffs, and 
the Supreme Court held that the latter might maintain writs of error 
to review them. But in rendering this decision, that court was careful 
to distinguish these cases from those in which the plaintiffs them- 
selves consent to or procure the judgments, and it said: 

"It is true that a plaintiff, who appears by the record to have voluntarily 
become nonsuit, cannot sue out a writ of error. United States v. Bvans, 6 
Cranch (U. S.) 280, 3 L. Bd, 101; Evans v. Phillips, 4 Wheat (U. S.) 73. 
4 L. Ed. 516 ; Gossar v. Reed, 17 Q. B. 540. But in the case of a compulsory 
nonsuit it is otherwise ; and a plaintiff, against whom a Judgment of nonsuit 
has been rendered without his consent and against his objection, is entitled 
to relief by writ of error." 139 U. S. 39, 11 Sup. Ct 478, 35 L. Ed. 55. 

In Koons v. Bryson, 16 C. C. A. 227, 69 Fed. 297, the Circuit 
Court of Appeals of the Fourth Circuit failed to note this radical 
distinction and to observe that the conformity act (section 914, Rev. 
St [U. S. Comp. St 1901, p. 684]) has no application to methods of 
review or to proceedings in the federal appellate courts, and was 
thereby led to the conclusion that a plaintiff might maintain a writ 
of error to review a judgment of nonsuit which he had himself re- 
quested — a conclusion which the decisions of the Supreme Court to 
which reference has been made and the reasons for the rule thereby 
established forbid us to follow. But the same court in later decisions 
in Huntt v. McNamee, 141 Fed. 293, 72 C. C. A. 441, and Parks v. 
Southern Ry. Co., 14? Fed. 276, reversed its former holding and 
recognized the rule adopted by the Supreme Court and the fact that 
the act of conformity has no application to the practice or proceed- 
ings of the federal appellate courts. In the former case Judge Goff, 
speaking for the court, said : 

"Where the record disclosed that the plaintiff had voluntarily become non- 
suited, a writ of error was refused him. Evans v. Phillips, 4 Wheat (XJ. S.) 
78, 4 L. Ed. 516 ; Oossar v. Reed, 17 Q. B. 540 ; Central Transportation Co. 
V. Pullman's Car Co., 189 U. S. 24, 39, 11 Sup. Ct 478, 85 L. Ed. 55." 

In Parks v. Southern Ry. Co., 143 Fed. 276, a case which arose 
in North Carolina, where, in the state courts, a plaintiff may take 
a nonsuit at any time before verdict, the defendant at the close of 
the evidence had moved the court to instruct the jury to return a 
verdict in his favor, and the court had sustained the motion. Plain- 
tiff then moved for leave to take a nonsuit. The court denied his 
motion and instructed the jury to return a verdict for the defend- 
ant. The Circuit Court of Appeals held that, when the motion to 
instruct the jury for the defendant was made, the plaintiff was put 
to his election to then take his nonsuit or to submit the whole case 
upon the motion to instruct, that the motion for leave to take a 
nonsuit after the decision upon the motion to instruct came too late. 
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and that there was no error in the subsequent refusal of the court 
to grant the nonsuit. While a different rule has been established 
in this circuit in cases coming from Missouri, in deference to a statute 
of that state and in conformity to the practice in its trial courts (Chi- 
cago, M. & St. P. Ry. Co. V. Metalstaff, 41 C. C. A. 669, 101 Fed. 
769), the opinion in the Parks Case contains a statement of the duty 
of courts to respect the rights of defendants, as well as plaintiifs, to a 
lawsuit, to make an end of litigation and to prevent the abuse of the 
means of administering justice by the trial of experiments upon the 
courts with defective causes of action, which strongly appeals to our 
judgment and presents a persuasive argument in support of the rule 
under consideration. Judge Pritchard said: 

"^It is highly important that the court In the exercise of its discretion shoold 
not only see that equal and exact Justice is done between litigants, but it is 
equally important that needless litigation should be speedily determined, and 
in the trial of cases the court should consider the rights of the defendant as 
well as those of the plaintiff, and, where it appears that all the evidence which 
it Is possible to obtain has been offered and the case has been submitted to 
the Jury or to the court, it Is the duty of the court, if in its opinion the evi- 
dence is not sufficient to justify a verdict In favor of the plaintiff, to direct 
the Jury to return a verdict In favor of the defendant The courts are not 
organized for the purpose of permitting the plaintiff in an action to experi- 
ment with a certain state of facts for the purpose of ascertaining the opinion 
of the court as to the law applicable to the same and then permit him to 
withdraw f^om the scene of conflict and state a new cause of action and mend 
his licks in another direction. Such policy, if adopted, would be productive 
of much mischief, and should not be tolerated." 

The difference between a judgment upon an instructed verdict and 
a judgment of nonsuit is that the former prevents, while the latter 
permits, the maintenance of another action for the same cause. When 
the evidence was closed in the suit before us, each party had establish- 
ed rights in the trial of this action. The plaintiff had the right to 
elect whether he would take a nonsuit (section 639, Rev. St. Mo. 
1899; Chicago, M. & St. P. Ry. Co. v. Metalstaff, 41 C. C. A. 669, 
101 Fed. 769), or would submit the whole cause upon the motion to 
instruct and endeavor to secure a verdict in his favor. The defendant 
had a right to elect whether it would endeavor to obtain a nonsuit 
or a verdict on the merits in its favor." It chose the latter alternative 
and moved the court for a directed verdict. This motion the plain- 
tiff opposed and submitted the cause to the court for decision. The 
court granted the motion, and the plaintiff excepted. He then had the 
right to elect whether he would take a nonsuit and bring another ac- 
tion on the same cause, or would take a verdict against himself and 
secure a review of the rulings of the court by a writ of error. He 
chose the former remedy. He moved the court for leave to take an 
involuntary nonsuit. The parties then stood in this situation: The 
defendant asked and pressed for an instructed verdict and thereby 
necessarily objected to the nonsuit which gave the plaintiflf an op- 
portunity to bring another action. The plaintiff prayed for the non- 
suit and thereby necessarily objected to the instructed verdict and to a 
judgment which would prevent his maintenance of another action. 
The court granted the request of the plaintiff and denied that of the 
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defendant. Plaintiff thereby secured his right to maintain his action 
for the same cause, and the defendant lost the judgment in its favor 
and the entire benefit of a trial in which it had succeeded. The non- 
suit was obtained by the act and request of the plaintiff against the 
motion and objection of the defendant, and it may not be successfully 
challenged by a writ of error procured by the former. 

It is said that this was an involuntary nonsuit because the plaintiff 
was forced to take it by the decision of the trial court that he had 
proved no cause of action, and that the Supreme Court of Missouri 
has often so decided and has reviewed cases from the inferior courts 
of that state upon writs of error to such judgments. Williams v. 
Finks, 156 Mo. 597, 57 S. W. 732; Ready v. Smith, 141 Mo. 305, 
42 S. W. 727 ; English v. Mullanphv, 1 Mo. 780 ; Collins v. Bowmer, 
2 Mo. 195; Bates County v. Smith,'65 Mo. 464; Schulter's Adm'r v. 
Bockwinkle's Adm'r, 19 Mo. 647 ; Dumey v. Schoeffler, 20 Mo. 323 ; 
Greene Co. v. Gray, 146 Mo. 568, 48 S. W. 447. The answer is (1) 
that whether the nonsuit was voluntary or involuntary in the concep- 
tion of the Supreme Court of Missouri, and whether or not it would 
have been reviewable by that court, if it had been granted by an in- 
ferior court of that state, an indispensable condition of its review at the 
instance of a plaintiff in error in a national court is that it was granted 
"without his consent and against his objection," and this judgment 
lacks this condition, for the nonsuit was granted at his request and by 
his active procurement; (2) that the plaintiff was not forced by the 
decision of the court below that he had failed to prove his case to 
take a nonsuit, but he had the option to take the verdict and judgment 
against him and to review it, and if it was erroneous to reverse it 
by writ of error, or to take the dismissal of the action and try again ; 
and (3) that his choice of the latter alternative cannot be made in- 
voluntary by placing .that deceptive adjective before it in the face of 
the record that he was free to proceed to verdict, judgment, and review, 
or to a judgment of nonsuit, and that of his own free will and against 
the motion and objection of his opponent he asked and secured the 
dismissal. The real character of this nonsuit cannot be reversed or 
concealed by applying to it a false epithet. 

The decisions of the Supreme Court of Missouri cited above, 
wherein it has reviewed by writs of error judgments of nonsuit of 
the character of that in hand, are urged upon our attention, and sec- 
tion 914 of the Revised Statutes of 1899, the act of conformity, which 
requires the forms and modes of proceeding in civil actions at law 
in the Circuit and District Courts to conform as near as may be 
to those in the courts of the state in which the actions arise, is invoked 
to induce us to follow the practice of that court. But the power and 
practice of the national appellate courts and the means of reviewing 
the judgments of the Circuit and District Courts therein are neither 
conditioned, affected, or controlled by the statutes of the states, the 
practice of their courts, or the act of conformity. Section 914 is 
limited by its express terms to the practice and proceedings in the 
Circuit and District Courts to procure their judgments. It has no 
application to the practice or proceedings of the federal appellate courts 
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or to any matters relating to bills of exceptions, motions for new trials, 
or any other means adopted to review the judgments of the Circuit 
or the District Courts. The power and practice of the federal appellate 
courts are derived exclusively from the Constitution, the acts of Con- 
gress, the common law, the ancient English statutes, and the rules and 
practice of the courts of the United States, and they may not be ex- 
tended, diminished, controlled, or affected by the statutes of the states 
or the practice of their courts. Chateaugay Iron Co., Petitioner, 128 
U. S. 644, 654, 9 Sup. Ct. 160, 32 L. Ed. 508 ; Hudson v. Parker, 
156 U. S. 277, 281, 15 Sup. Ct. 450, 39 L. Ed. 424 ; City of Manning 
V. German Ins. Co., 107 Fed. 53, 55, 57, 46 C. C. A. 144, 146, 148 ; 
Hooven, Owens & Rentsehler Co. v. John Featherstone's Sons, 49 
C. C. A. 229, 235, 111 Fed. 81, 87; Louisville & N. Ry. Co. v. White, 
40 C. C. A. 352, 356, 100 Fed. 239, 243; West v. East Coast Cedar 
Co., 51 C. C. A. 411, 415, 113 Fed. 737, 741 ; St. Clair v. U. S., 154 
U. S. 134, 153, 14 Sup. Ct. 1002, 38 L. Ed. 936; Boogher v. Ins. Co., 
103 U. S. 90, 95, 26 L. Ed. 310 ; Newcomb v. Wood, 97 U. S. 581, 
24 L. Ed. 1085; Fishburn v. Railway Co., 137 U. S. 60, 11 Sup. Ct. 
8, 34 L. Ed. 585 ; Kentucky Life Ace. & Ins. Co. v. Hamilton, 63 Fed. 
93, 98, 11 C. C. A. 42, 47; Elder v. McClaskey, 17 C. C. A. 259, 278, 
70 Fed. 629, 556. 

It has been a fixed rule of practice of the appellate courts of the 
United States for almost 100 years that no writ of error will lie at 
the suit of a plaintiff to review a judgment of nonsuit which has been 
rendered at his request or with his consent, and that no judgment 
will be reversed for an error which the plaintiff in the writ has invited 
the court to commit, and the fact that the Supreme Court of Missouri 
calls such a nonsuit "involuntary" and reviews it presents no persuasive 
reason why one of the national appellate courts should depart from 
this salutary rule while there are many why it should abide by and en- 
force it. Courts are established and maintained to settle and terminate 
controversies between citizens and to enforce their rights, not to 
furnish debating societies for the trial of legal experiments. The chief 
reason of their being is to end, not to perpetuate, disputes. "Interest 
reipublicse ut sit finis litium." A practice which permits a plaintiff to 
experiment with the courts and to harass the defendant interminably at 
will runs counter to the basic purpose of legal tribunals and of all 
civilized governments, and, instead of assisting to wisely administer 
justice, it inflicts and perpetuates wrong. Yet this is the practice 
which a grave review of such nonsuits as that in hand would establish, 
Under it a plaintiff could introduce his evidence and try the Circuit 
Court to see whether or not it would sustain his action. If it granted 
a motion to instruct a verdict against him, he could procure from the 
court an involuntary nonsuit, then sue out a writ of error and try the 
appellate court, and, if it would not sustain his action, he could pay the 
costs, bring another action for the same cause, and continue His actions 
and experiments interminably. The federal courts ought not to permit 
themselves to be made the subjects of such experiments. The only 
material interests involved in the review of such judgments are the 
costs of the actions, for the plaintiffs may try their causes again what- 
ever the decisions of the appellate courts, and the demands upon these 
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courts for the decision of real and important issues are too grave and 
pressing to permit them to devote their time to litigation so frivolous. 

There is a more compelling reason why proceedings of this nature 
should not be sustained. The plaintiff is not the only party to a lawsuit 
who has rights. The defendant has some, and one of them is the right, 
not only to a fair and impartial trial of the action against him, but to 
a final adjudication of the alleged cause which the plaintiff presents 
and to a termination of the litigation upon it. This right he can never 
enforce, this termination he can never secure under the practice here 
proposed, for there is no limit to the number of actions on the same 
cause, or on the want of it, which the plaintiff may bring, review, and 
dismiss under it 

The conclusion is that a writ of error will not lie in a national appel- 
late court at the suit of the plaintiff to review a judgment of nonsuit 
or dismissal which has been rendered at his request or with his con- 
sent after the court has held at the close of the trial that the defendant 
is entitled to a verdict 

This case has been considered and determined upon the theory 
that the evident intention of the plaintiff and of the court to render 
a judgment of nonsuit had been effected. But the form of the judg- 
ment is such that a claim may be made that it was a judgment on 
the merits. For this reason alone the judgment will be reversed, the 
defendant in error will recover its costs in this court, and the case will 
be remanded to the Circuit Court, with directions to render a judg- 
ment that the action be dismissed without prejudice to the right of 
the plaintiff to maintain another for the same cause, and that the de- 
iendamt recover its costs of the plaintiff, and it is so ordered. 



Bf cDONALD et al. v. KANSAS CITY BOLT ft NUT CO. 

(Circuit Court of Appeals, Eighth Circuit November 12, 1906.) 

No. 2,324. 

1. Sale&— Contract fob Successive Deliveries— Vendor's Breaoh nr First 

Mat Reueve Vendee from Liabilitt for Subsequent. 

In an entire contract for successive deliveries of goods sold, a vendor's 
breach in the earlier deliveries may relieve the vendee from liability for 
subsequent deliveries, if prompt notice of refusal to pezform is given by 
the latter. 

2. Same— Vendee Has Option to Perform or Refuse Which is Lost bt 

Delay. 

Upon discovery of the vendor's breach, the vendee has the option to 
perform, or to refuse to perform, the remainder of the contract But 
silence, delay, or failure to give notice of his choice to refuse is a choice 
to perform, and It destroys the option. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Sales, S9 318» 
319.] 

8. Same— Immediate Notice of Refusal Indispensable to Vendee's Retjcaot 
FROM Liabilitt to Subsequently Perform. 

Immediate notice to the vendor, upon the discovery of his default in 
the earlier deliveries, that the vendee will not receive subsequent de- 
liveries, or will not further perform. Is an indispensable condition of 
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the latter*s release from liability for subsequent dellTeries whidi comply 
with the contract 

4, Damage— Breach of CoNTBACT—MEAsnsE. 

Those damages which are the natural and probable result of a breach 
of a contract, those which the parties may reasonably anticipate as the 
effect of the breach under the particular circumstances of the case, which 
are known to them when the contract is made, and those only, may be 
reoovered in actions upon contracts. 
[Ed. Note. — ^For cases in point, see Gent Dig. toL 16, Damages, | 68.] 

6. Sales— Bbeach of Gontraciv-Obdinabt Ruue. 

The difference between the yalue of the goods furnished and the value 
of the goods the vendor agreed to furnish constitutes the measure of dam- 
ages the vendee is entitled to recover for a failure to furnish articles of 
an agreed character, in the absence of knowledge of special circumstances 
which make other damages natural and probable, because these are the 
only damages that would naturally flow from the breach of such a con- 
tract in the usual course of events. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 43, Sales, f S 1174- 
1201,] 
6b Dakaqes— Breach of Contract— Knowuedgi^ of Special Circumstances. 

Proof of knowledge by the defaulting party at the thne he makes the 
contract of special circumstances which make damages other than those 
ordinarily implied by the contract and naturally flowing from it the nat- 
ural and probable effect of its breach will warrant the recovery thereof. 

7. Same— Proximate and Remote Damages— Facts— Conclusion^ 

A. manufacturer sold steel pipe-bands, which it knew at the time it 
made the contract were to be used by the purchaser to bind together 
staves in wooden pipes for the purpose of conducting water to a city. 
There were latent defects in the bands made under this contract, which 
were not discoverable until an attempt was made by the purchaser to 
bend them around and to fasten them upon the pipes. 

Held, the loss of the expense of hauling the bands, which were defective, 
from the railroad station to which they were sent under the contract to 
the place of their use, a few miles distant, of loading, unloading, dis- 
tributing, gathering, counting, painting, and of placing them upon and 
taking them off the pipes when brok^i, was the natural and probable 
effect of such defects, which a person of ordinary prudence in the cir- 
cumstances of the manufacturer would have anticipated, and the vendee 
was entitled to recover it as damages. 

But alleged damages, In addition to those above specified on account of 
. delay, loss of time, trouble, and extra work of superintendence, were 
too remote and speculative for allowance. 
(Syllabus by the Court) 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

John Q. Dier (John P. Brockway, Charles J. Hughes, Jr., and 
Gerald Hughes, on the brief), for plaintiffs in error. 

Edwin Van Cise and Walter Littlefield (Frank I^ Grant, on the 
brief), for defendant in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

SANBORN, Circuit Judge. The Kansas City Bolt & Nut Com- 
pany, a corporation, brought an action against R. P. McDonald, who 
had agreed to purchase from it nine car loads of steel bands, rods, 
nuts, and shoes, and against John S. Worthington and Thomas Keely, 
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who had guarantied McDonald's performance of his contract, for the 
purchase price of the last four car loads of the goods which the ven- 
dor delivered, but which McDonald had refused to receive. Five car 
loads of the material had been received and paid for by him before 
these four car loads were shipped. The defendant answered the com- 
plaint for the price of these cars that the articles furnished failed to 
fulfill the terms of the contract, that the bands, which were made for 
the purpose of encircling and holding together wooden pipes made 
of staves for the purpose of conducting water from a reservoir in the 
mountains to the city of Golden, had latent defects, which caused 
many of them to break and become worthless when they were bent 
around the pipes and secured in place, but which were not discoverable 
by inspection, and that the defendant, McDonald sustained damages by 
his attempt to use the bands in the five car loads which he received 
in the sum of $3,687.29, for which he asked to recover upon a counter- 
claim. There was a verdict for the plaintiff, in which the jury al- 
lowed to the defendant a portion of this counterclaim, and at the hear- 
ing in this court counsel for the defendants below, the plaintiffs in 
error, conceded that the judgment should be affirmed unless there 
was error in the refusal of the Circuit Court to submit to the jury the 
first instruction which they requested, or in its rulings upon the meas- 
ure of damages which McDonald was entitled to recover on account 
of the failure of the plaintiff to comply with the contract. This was 
the requested instruction: 

"If the jury believe from the evidence in this case that the pfpe-bands 
first shipped to defendants by plaintiff did not comply with the terms of the 
written contract between the parties hereto, and that the defendants were 
thereby damaged; that the defendants had a rljcht to presume that the four 
car loads of pipe-bands thereafter shipped to them were of the same. kind 
as those previously shipped, and that they had a right to refuse to accept 
them." 

The facts disclosed by the evidence which were material to the 
determination of the question of the legality of this instruction are 
these: The contract was made in April, 1903, and by its terms the 
goods were to be shipped between June 1st and September 1st in that 
year to the city of Golden, Colo., free on board the cars at Kansas City, 
Mo., where the plaintiff was to manufacture them. The contract did 
not require the plaintiff to bend the pipe-bands, and the first two car 
loads were delivered about the last of July, 1903, without bending 
them. Some of these pipe-bands broke in the process of securing 
them around the pipes, and McDonald immediately complained to 
the plaintiff that they were defective and that they broke. Thereupon 
the plaintiff bent the bands which it subsequently shipped, at its 
factory, and promised to replace free of cost those that had broken. 
In August, September, and October McDonald received and paid for 
three car loads of these bent bands. The bands in these car loads 
were much better than those in the first two loads, so much bet- 
ter that out of 7,655 half-inch bands which broke in the entire five 
car loads about 7,600, according to the testimony of McDonald, were 
in the two or three car loads first shipped, and only about 55 in the 
last two or three car loads he used. It was in this state of the case 
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that in the latter part of October and in November, 1903, the plaintiff 
shipped the four remaining car loads of pipe-bands and other ma- 
terials which its contract required it to furnish, and after they had ar- 
rived at Golden, and in December, 1903, McDonald, without any ex- 
amination or trial of these articles, refused to receive them because 
the pipe-bands he had obtained from the previous car loads were de- 
fective. The question is, had this purchaser the right to presume that 
the four car loads last shipped were of the same character as those 
previously shipped, and to refuse to accept them because those first 
shipped did not comply with the terms of the agreement? The ques- 
tion is divisible, and it involves these two issues : Had the purchaser 
the right to presume that the pipe-bands in the last four cars were 
of theTSune kind as those previously shipped, and the right to reject 
them on account of this presumption? And had the purchaser the 
right to reject them regardless of the presumption because those first 
shipped did not fulfill the stipulations of the agreement? Conced- 
ing, without deciding, that from the fact that 7,600 half-inch bands in 
the first three cars broke a presumption arose that bands subsequent- 
ly shipped would be of the same character and would fail to comply 
with the contract, that presumption was destroyed before the four 
car loads were sent by the fact that only about 55 of the bands of this 
kind in the two intermediate car loads broke; and if any presump- 
tion on this subject existed, it was the counter presumption that the 
pipe-bands in the four subsequent car loads would be of the same 
better quality as those last received by McDonald, which appear to 
have substantially complied with the contract. Hence, he had no right 
to reject those in the last four car loads on account of the alleged pre- 
sumption claimed in the requested instruction, and the first question 
must be answered in the negative. 

Counsel insist, however, that the purchaser had the right to re- 
fuse to take the articles in the last four car loads regardless of their 
presumptive character, because the goods furnished by the plaintiff 
in its first deliveries were not in accordance with the terms of the 
contract, and in support of this proposition they cite Norrington v. 
Wright, 116 U. S. 188, 205, 6 Sup. Ct. 12, 29 L. Ed. 366 ; King Philip 
Mills V. Slater, 12 R. I. 82, 34 Am. Rep. 603 ; Cleveland Rolling Mill 
V. Rhodes, 121 U. S. 255, 7 Sup. Ct. 882, 30 L. Ed. 920; Pope v. 
AUis, 115 U. S. 363, 371, 372, 6 Sup. Ct. 69, 29 L. Ed. 393 ; Husted 
v. Craig, 36 N. Y. 221; Campbell Printing Press & Mfg. Co. v. 
Marsh, 20 Colo. 22, 36 Pac. 799 ; Filley v. Pope, 115 U. S. 213, 219, 
220, 6 Sup. Ct. 19, 29 L. Ed. 372 ; National Surety Co. v. Long, 125 
Fed. 887, 60 C. C. A. 623, and other cases of like character. The de- 
cisions in these cases hold that, where the vendor is required by an 
entire contract, as in the case at bar, to make successive deliveries 
of the articles sold, and the first deliveries fail to comply with the 
terms of the agreement either in the quality or quantity of the goods 
or in the times or places of delivery, the vendee by prompt notice of 
his refusal to further perform upon the discovery of the failure may 
relieve himself from liability for subsequent deliveries. This, however, 
is not his only remedy. He has the option, upon the discovery of the 
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seller's default, to refuse to receive and pay for further deliveries, and 
thus to terminate the contract, or to permit its performance to proceed, 
and to rely upon his damages for the vendor's breach. But he may 
not delay his exercise of this choice. Delay, vacillation, silence, or the 
absence of an immediate notice that he will not further perform is an 
election by the vendee that the performance of the contract shall pro- 
ceed, and that he will rely upon his claim against the vendor for dam- 
ages for the breach, and upon that claim alone, for his remedy. He is 
met here by the principle of estoppel, by the rule that he who by his 
acts or statements, or by his silence when he ought to speak out, in- 
tentionally or negligently induces another to so act that he will sustain 
injury by the former's denial of his acts, statements, or silence or of 
their natural effect, is estopped to repudiate them. If he remains silent 
after he discovers the fault of the vendor, and permits him to incur the 
trouble and expense of the subsequent preparation and delivery of the 
contracted goods, he is thereby estopped from claiming a release from 
his obligation to receive and to pay for them on account of the defects 
in the earlier deliveries. Immediate notice to the Vendor, upon the dis- 
covery of his default in the earlier deliveries, that the vendee will not 
further perform the contract, is an indispensable condition of the lat- 
ter's release from his liability to accept and to pay for subsequent de- 
liveries which comply with the terms of the agreement. Pullman Car 
Co. V. Metropolitan Ry. Co., 157 U. S. 94, 110, 111, 15 Sup. Ct. 503, 
39 L. Ed. 632; Clark v. Wheeling Steel Works, 53 Fed. 494, 498, 3 
C. C. A. 600, 604; German Sav. Inst. v. De La Vergne Refrig. Mach. 
Co., 70 Fed. 146, 154, 17 C. C. A. 34, 37. 

The chief failure of the plaintiff was in the character of the pipe- 
bands in the first two car loads of materials, which were delivered 
about the last of July, 1903. McDonald discovered this default in 
August of that year, and immediately complained of it. The plain- 
tiff thereupon furnished three more car loads of better bands, which 
it bent at the factory, and promised to replace all that had been broken 
free of charge. McDonald received, used, and paid for the three 
latter car loads. The plaintiff was a manufacturer. It was making 
and shipping these bands for the specific purpose of binding the wooden 
pipe that was to be used to conduct water to the city of Golden. The 
pipe-bands were not worth their contract price in the open market 
for any other purpose. McDonald gave the manufacturer no notice 
that he would not accept and pay for the remaining four car loads 
which the vendor was required to make and deliver, and the plaintiff 
manufactured and shipped them in the belief that he would do so. 
It was not until after these four car loads had arrived at Golden, and 
not until December, 1903, that he first gave notice to the plaintiff that 
he would not accept them because the bands previously shipped had been 
defective. The notice came too late. The vendee was estopped by his 
receipt of the three car loads after his knowledge of the vendor's de- 
fault, by his failure to notify it of his intention not to receive the re- 
mainder of the contracted articles, and by the fact that the plaintiff 
had made and shipped them in reliance upon the contract which re- 
quired it to do so, and upon the vendee's acts and silence, in the full 
belief that he would accept and pay for them, from relieving himself 
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from liability for them on account of any previous defaults of the ven- 
dor. The second question must therefore be answered in the negative, 
and there is no ground upon which the requested instruction can be 
sustained. 

We turn to the question of the measure of McDonald's damages. 
He claimed: (1) The contract price of the broken bands; (2) the 
freight on them from Kansas City to Golden ; (3) the expense of load- 
ing, of hauling from the station at Golden to the place of use, and of 
unloading them ; (4) the expense of distributing, gathering, and count- 
ing them; (6) the expense of painting them and of putting them on 
and taking them off the pipes; and (6) his loss by delay, trouble, and 
extra work of superintendence caused by the breaking of the bands. 
The Circuit Court allowed evidence of the first two items, and refused 
to allow any evidence of the others, to be considered by the jury. The 
rules of law by which the measure of damages in this case must be as- 
certained are no longer open to discussion. Those damages which are 
the natural and probable result of a breach of a contract, those which 
the parties may reasonably anticipate as the effect of the breach under 
the particular circiunstances of the case, which are known to them when 
the contract is made, and those only, may be recovered in an action 
upon a contract. Rockefeller v. Merritt, 22 C. C. A. 608, 617, 76 Fed. 
909, 918; Central Trust Co. v. Claric, 92 Fed. 293, 297, 34 C. C. A. 
354, 368. 

In the absence of proof aliunde of knowledge by the defaulting party 
at the time an ordinary contract of sale is made of special circumstances 
which make other damages the natural and probable effect of its breach, 
the difference between 3ie value of the goods furnished and the value 
of the goods the vendor agreed to furnish constitutes the measure of 
the damages which the vendee may recover for a failure to furnish 
articles of the agreed character, because this is the only damage im- 
plied by tho contract, the only damage that would naturally flow from 
its breach in the usual course of events. Central Trust Co. v. Clark, 
34 C. C. A. 354, 368, 92 Fed. 293, 297; Drug Co. v. Byrd, 92 Fed. 
290, 34 C. C. A. 351; Railroad Co. v. Bucki, 16 C. C. A. 42, 46, 68 
Fed. 864, 868 ; Hadley v. Baxendale, 9 Exch. 341, 354, 366 ; Primrose 
v. Telegraph Co., 154 U. S. 1, 29, 14 Sup. Ct. 1098, 38 L. Ed. 883 ; 
The Ceres, 19 C. C. A. 243, 72 Fed. 936, 943 ; Boyd v. Brown, 17 Pick. 
(Mass.) 463, 461 ; Ingledew v. Railroad, 7 Gray (Mass.) 86, 91 ; Rail- 
way Co. V. Mudford (Ark.) 3 S. W. 814, 816; Kempner v. Cohn, 47 
Ark. 619, 527. 1 S. W. 869, 58 Am. Rep. 776. 

Proof of knowledge by the defaulting party at the time he makes the 
contract of special circumstances which make damages Qther than 
those implied by the contract and naturally flowing from it the natural 
and probable effect of its breach will warrant the recovery thereof. 
Boutin V. Rudd, 27 C. C. A. 526, 82 Fed. 685 ; Central Trust Co. v. 
Clark, 92 Fed. 293, 298, 34 C. C. A. 364, 359; Accumulator Co. v. 
Dubuque St Ry. Co., 12 C. C. A. 37, 42, 64 Fed. 70, 79. 

The bolt company admits in its answer that at the time it made 
the contract with McDonald he claimed that he had entered into a 
contract with the city of Golden to construct for it a system of water- 
works; that it knew that the material it was to furnish was to be 
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used in the manufacture of a pipe line of some kind at or for the city 
of Golden, in accordance with certain blue prints which were furnished 
to it; and that before it executed the agreement it had caused an 
investigation to be made of some proceedings of the city of Golden 
antecedent to the date of the contract of the city with McDonald, 
and had doubted the legality of any contract between him and the 
city. The defects of the broken bands which the plaintiff furnished 
were latent, and were discoverable by the purchaser, in the ordinary 
course of events, by actual application to the wooden pipe only. A 
vendor who knew that these pipe-bands were to be used by the pur- 
chaser in the construction of wooden pipes would reasonably antici- 
pate that such latent defects which caused the bands to break when an 
attempt was made to bend them around and to fasten them upon ^he 
wooden pipes would entail upon the purchaser who bought them the 
useless expense of hauling them from the station at Golden to the place 
where they would be used upon the pipes; of loading and unloading 
them for the purpose of this transportation ; of distributing, gathering, 
and counting them ; of putting them on and taking them off the pipes, 
and perhaps of painting them, if painting was necessary and customary 
before such bands were applied to such a purpose. This expense was the 
natural and probable effect of these latent defects — an effect which a 
person of ordinary prudence and foresight, possessed of the knowledge 
of the plaintiff, might well anticipate, because he must know that in 
the ordinary and natural course of events the bands could not be ap- 
plied to the pipes, and their defects would not be discoverable until they 
had been loaded, hauled, unloaded, and put upon the pipes. The 
court should therefore have received the evidence in support of the 
third, fourth, and fifth items of damages specified above, which 
amounted, in the aggregate, according to the claim of McDonald, to 
$673.02. 

The sixth item of damages claimed is $1,500 for delay, loss of time, 
trouble, and extra work of superintendence occasioned by the breaking 
of the bands and the substitution of others in their place. In view of 
the fact that the time and labor, and hence the delay, of the men and 
of the teams in hauling, loading, unloading, putting on, and taking off 
the bands is specified and allowed in the preceding items, this claim is 
too remote and speculative to sustain a recovery or to permit of an 
allowance. The damages here claimed are not the natural and probable 
effect of the defects in the bands, and they could not have been reason- 
ably anticipated therefrom by a person of ordinary prudence in the 
circumstances of the vendor. There was no error in the rejection of 
the evidence which related to this item. 

The result is that the only error in the trial of the case was the 
rejection of the evidence in support of the third, fourth, and fifth 
items of damages. Since the entire amount claimed on account of 
these items is $673.02 and interest, and the defendant cannot possibly 
secure the allowance of more on account of them, but may upon a 
ne>Y trial obtain less than this amount, all error to the prejudice 
of the defendants may be extracted from this case by the reduction 
of the judgment against them by the amount of $673.02 and interest. 
The judgment below will accordingly be reversed, and the case will 
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be remanded to the Circuit Court, with instructions! to g^ant a new 
trial unless within 40 days from the filing of this opinion the plaintiff 
remits from and satisfies the judgment below as of fce date of its ren- 
dition to the extent of $673.02, and interest thereon at 6 per cent. 
per annum from October 27, 1903, to May 27, 1905, and files a 
transcript of its remittitur and satisfaction in this court, in which case 
the judgment will be affirmed, with costs against the defendant in error, 
and it is so ordered. 



WESTERN UNION TELEGRAPH CO. ▼. 0A8HMAN. 

(Circuit Court of Appeals, Fifth CirculL December 15, 1906.) 

No. 1,540. 

1. IJBEL— Teleorjlph Messaoes-^opies. 

S. handed a libelous telegraph message directed to a newspaper pub- 
lished by piaintiff in Yicksburg to a boj* who assisted defendant's agent 
in its office at Oxford, Miss., in the agent's absence. The boy forwarded 
the message by telegraph to Memphis, Tenn., where it was received by 
sound, and forwarded by another agent to defendant's agent in Ticks- 
borg, where it was written out, handed to a messenger boy, who took a 
letter press copy thereof, and Inclosed the message in an envelope and 
delivered it to plaintiff. Held, that the message delivered to plahitiff was 
not the original libelous message delivered by S., but was a mere copy 
of a copy thereof, so that the only libel was the message actually written 
out by the telegraph company's agent at Yicksburg and delivered to 
plaintiff. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 82, Libel and Slander, 
U07.] 

2. TELEGBAPns— Libelous Messages. 

A telegraph company should not receive for transmission a message 
which is libelous on its face. 

3. Libel— MaiiICe—Telegbaph Messages. 

Where an alleged libelous message got into the way of transmission over 
defendant telegraph company's wires without any preliminary reception 
and authorization by defendant or Its authorized agent, and thereafter 
was handled as a matter of routine business by agents acting in the reg- 
ular line of business, who were bound to secrecy both by the statutes of 
the state and by rules of the company, and who had neither knowledge 
of the parties nor any particular knowledge of the contents of the message, 
or interest or improper motive, there was no sufficient evidence of malice 
to sustain an action for libel against the telegraph company. 

4. Same— Publication. 

There Is no publication of a libel when the words are only communicated 
to the person defamed. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 82, Libel and Slan- 
der, H 107, lOa] 

5. Same. 

Where a boy In the office of a telegraph company made a letter-press 
copy of a libelous telegram, such act did not constitute a publication of 
the libel without evidence that he read the libel. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 32, Libel 
H 107, 108.] 

6. Same— iNSTBUonoNS— Damages. 

Ann. Code Miss. 1802, § 1301, makes it a misdemeanor for a clerk, opera- 
tor, messenger or other employ^ of a telegraph company to use or suffer 
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to be used, or willfully divulge titie contents of a telegraph message to any 
one but the person for whom it was intended. Held, in an action against 
a telegraph company for publishing a libelous telegram, that it was error 
for the court to refuse to charge that as there was no evidence that any 
one knew the contents of the message except four employes of the tele- 
graph company, who, under such section, could not disclose the contents 
without being guilty of a misdemeanor, and as there was no evidence that 
any of such employes ever had disclosed the contents of the message, the 
. Jury should take that fact into consideration in assessing damages, if any. 

In Error to the Circuit Court of the United States for the Southern 
District of Mississippi. 

The defendant in error is the editor and publisher of a newspaper m 
Vicksburg, Miss., called the "Vicksburg Evening Post." On October 31, 
1901, he published in said paper a special telegram from Jackson, Miss., 
as follows: 

"Jackson, Miss., Oct 81. — Word reaches here from Oxford that Miss Lucy 
Leeton, the woman who filedi a sensational breach of promise suit against 
former United States Senator W. V. Sullivan several months ago, will leave 
Washington In a few days to prosecute case, and that she will be represented 
in the proceedings by one of the ablest attorneys in the National Capital. 

"Miss Leeton has been spending the last several weeks in the town of 
Oxford. Ex-Senator Sullivan's home, and an exciting affair occurred in 
the Justices courtroom at that place Saturday, in which both of the par- 
ticipants in the breach of promise suit were parties. : 

"A civil proceeding against Miss Leeton was being tried, and, somewhat 
in contrast to his former attitude toward the woman, Ex-Senator was in 
the role of an attorney prosecuting the claim of a local drygoods firm for 
debt Miss Leeton was represented by "fion. O. L. Sivley. The main point 
at Issue was whether she was a nonresidekit, and therefore liable for attach- 
ment During the proceedings one of the/ witnesses questioned the chastity 
of Miss Leeton, provoking some sulphurous language from her lips, and the 
witness drew a gun and threatened to kill her. Miss Leeton attempted to 
borrow a gun, evidently with the purpose of shooting her traducer, who 
had in the meantime been taken in charge by friends, and there was great 
excitement in the courtroom for several minutes, effectually breaking up the 
proceedings. Miss Leeton declared that the gun pointed at her by the wit- 
ness belonged to Ex-Senator Sullivan, and of this she was positive, having 
kept the weapon for him three years." 

On the 2d day of November, 1901. Ex-Senator W. V. Sullivan, of Oxford, 
Miss., handed in to the office of the Western Union Telegraph Company at 
Oxford, to be forwarded over the company's lines to Vicksburg, Miss., the 
following written message : 

"Vicksburg Evening Post : Your article In Issue of Thursday is a dirty lie 
as you know. Who Is responsible? You nasty dog. Answer. 

••W. V. Sulllvan.'» 

At the time this message was handed in to the office, there was no agent of 
the company present but there was present one Scott Nichols, a boy, who 
assisted the agent in other lines of business. Nichols received the message 
and forwarded it by soimd over the wire of the company to Memphis, Tenn. 
At Memphis the message was received by sound, there written out and 
placed on the transmission book from which it was taken by an agent of 
the company and forwarded to the agent at Vicksburg. In Vicksburg it was 
written out by the agent who received it, and handed to a messenger boy, 
who took a letter-press copy of the same, and inclosed it in a sealed envelope 
and thus delivered it to the defendant in error, who two days afterwards 
exploited the message as one from Sullivan, and gave his reply thereto In his 
evening paper. 

This suit is one brought by Cashman, editor and publisher, against the 
telegraph company to recover damages to his fame, business, reputation, 
mental suffering, etc The declaration, as amended, contains two counts^ In 
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the first of which it Is charged that "the telesn^aph company did wickedly 
and maliciously write and publish and cause to be written and published of 
and concerning the plaintiff a false, scandalous, malicious, and defamatory 
libel;" and In the second count the same charge la made with the same in- 
definiteness, but added thereto is the following: "Plaintiff says that the 
said false, scandalous, malicious, and defamatory libel was published by 
defendant contrary to the statute of the state of Mississippi with a view to 
insult the. plaintiff, and to lead him to commit Tiolence and a breach of the 
peace." The bill of exceptions contains all the evidence submitted on the 
trial of the case, showing substantially as above set forth. 

After the .evidence was all In, before the Jury retired, plaintiff In error, 
through his counsel, requested the court to give to the Jury, among other 
charges, the following special instructions: "(l) The court instructs the Jury 
to find a verdict for the defendant (2) The court Instructs the Jury for the 
defendant, that in fixing the amount of damage to be awarded to the plain- 
tiff, by reason of contents of message complained of being made known to the 
employes of defendant, as hereinbefore stated, they should also take into 
coT^ideration the fact that under section 1301 of the Annotated Code of 
Mississippi it is a misdemeanor for a clerk, operator, or messenger, or other 
employ^ of a telegraph company to use, or suffer to be used, or willfully 
to divulge to any one but the person for whom it was intended, the con- 
tents of a telegraphic message intrusted to him for transmission or delivery, 
or the nature thereof, punishable by a fine of not more than $200, or by 
imprisonment in the county Jail not exceeding three months, or both; and, 
further, that the evidence fails to disclose that the contents of the message 
complained of was ever disclosed by any clerk, operator, or messenger or any 
other employ^ of the defendant (3) The law presumes that every one acts 
rightfully and in accordance with law, and there is no evidence in this case 
to show that any one knew of the contents of the message in question, except 
foiur employes of the company, who, under section 1301 of the Annotated 
Code of Mississippi, could not disclose the contents of said message without 
being guilty of a misdemeanor, and upon conviction could be fined not more 
than $200. or by imprisonment in the county Jail not exceeding three months, 
or both, and that there is no evidence in this case that said employes ever 
disclosed the contents of this message to any one, and the Jury should take 
that fact into consideration In assessing damages, if any were suffered by it'* 

The court refused to give these instructions, and exceptions to such refusal 
were seasonably taken. There was a verdict and Judgment for the plaintiff 
for $5,000 damages, and the defendant sued out a writ^f error. 

Murray F. Smith and J. Hirsh, for plaintiff in error. 

O. W. Catchings and J. C. Bryson, for defendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). The case shows 
that the defendant in error published in his paper in Vicksburg a libel 
on Ex-Senator Sullivan, just as a matter of news and a matter of gen- 
eral interest as he says, and having no reason to doubt its truth. Ex- 
Senator Sullivan, at Oxford, Miss., vigorously denying the truth of 
the article, and apparently thinking himself well informed as to his 
facts, responded with the telegraphic message heretofore set out. The 
defendant in error took time to deliberate and then published in his 
newspaper the two libels, with characteristic comments from his stand- 
point for the general information of the public. This seems to have 
ended the matter between the long distance belligerents, but not as to 
the telegraph company, whose agents Sullivan had made a tool of ; 
for, on more deliberation, the defendant in error found that his feel- 
ings had been sore wounded, because the telegraph company's agents 
149 P.— 24 
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carried the message that Sullivan sent and which he himself had pub- 
lished in his newspaper. Hence this suit against the only innocent 
party in the matter. 

The first count is for libel, and the second for publishing a libel in 
violation of a statute of Mississippi with a view to insult, etc. The 
effect of the statute of Mississippi, found in section 10, c. 2, of the An- 
notated Code of Mississippi of 1892, is as follows : 

"All words which, from their usual construction and common acceptation 
are considered as insults, and lead to violence and breaches of the peace, 
shall be actionable; and a plea, exception, or demurrer shall not be sustained 
to preclude a jury from passing thereon, who are the sole judges of the dam- 
ages sustained; but this shall not deprive the courts of the power to grant 
new trials, as in other cases." 

Although the same is made the basis of the second count in the 
declaration, it has not been argued either orally or in the briefs. The 
statute seems to be an innovation of the common law to the extent of 
making all words, which, from their usual construction and long ac- 
ceptance, are considered insults and lead to violence and breaches of 
the peace when addressed to a person, actionable, although spoken 
without witnesses or other publication. If the statute applies to libels, 
which is doubtful — see Crawford v. Mellton, 12 Smedes & M. (Miss.) 
328, where it is held that the insulting manner of saying the words is the 
gravamen of the action, it can be applied in this case only to the mes- 
sage actually written out by the company's agent at Vicksburg, and 
delivered to the defendant in error. 

In the standard work of Townshend on Libel & Slander, we find the 
following: 

"The subject-matter of a writing may be many times published at the same 
or at different and distinct places, and may have many publishers and many 
persons may be liable as publishers at one and the same time or at several 
times. The subject-matter of a writing cannot be republished apart and 
separate from a republication of the writing — the material written up<m. 
Apart from the materiM on which the matter Is inscribed It is Impossible to 
republish the same subject-matter of a writing as it is to publish the same 
sound or original language or speech. If one copies the subject-matter of a 
writing upon another piece of material, the copy is no more the same sub- 
ject-matter as the subject-matter copied from than is the republication of a 
sound an uttering of the same sound. The copy Is not the same writing but 
another — a second and independent writing having the like but not the same 
subject-matter. A publication of this copy would have no other connection 
with the original than to contain the lllce subject-matter. The person who Is 
liable for the publication of the first writing would not be liable for the 
publication of the second or copy, and the persons responsible for the publica- 
tion of the second writing would not be responsible for the publication of the 
original writing. The publication of the second writing is neither a necec^ 
sary nor a natural and proximate consequence of the publication of the first 
writing, nor Is a publication of the first writing a necessary or a natural and 
proximate consequence of the publication of the second writing." Townshend 
on Libel, pp. 159, 160, § 117. 

Now the libelous message of Sullivan was not delivered to, nor trans- 
mitted by, an agent for which the company is responsible. It was 
received by the agent in Memphis the same as if it had been read aloud 
by Scott Nichols. The message as transmitted and received and writ- 
ten out at Memphis was not the original libelous message, but a copy of 
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flie same more or less exact. The same may be said of the message 
transmitted from Memphis to the agent at Vicksburg. That was a copy 
of a copy of Sullivan's original message, therefore the message written 
out in Vicksburg, copied by the messenger boy and delivered to Cash- 
man in a sealed envelope, was the only libelous message for which the 
telegraph company, if liable at all, is responsible ; and, in fact, that was 
the message declared on, and the only one offered in evidence on the 
trial of the case. The only circulation of this message other than de- 
livery to the defendant in error was such as resulted from the copying 
of the same by the messenger boy in the company's office. 

The question then presented by *the first assignment of error is 
whether, under the facts proved, the telegraph company is liable 
either under the statute or at common law for the action of its agents 
at Vicksburg in writing out, copying, and delivering to the defendant 
in error the libelous message complained of. The telegraph com- 
pany is a corporation engaged in the business of receiving and trans- 
mitting written messages for hire; and, like other common carriers, 
is liable for the acts of its agents in conducting its business. Its agents 
are bound to secrecy by rules of the company, and, in Mississippi, by 
statute with penalties. The company has no right to receive and trans- 
mit libelous messages. Its agents are limited in tlie same way. Like 
other common carriers, the telegraph company is bound to care and 
diligence in carrying on its business, and to take reasonable care, at 
least, not to injure others. If a message offered for transmission is 
anonymous or is libelous on its face, it should not be received and 
transmitted. The company should so instruct its agents, and the 
agents should so act. 

We think that these propositions are not only sound, but that the 
good of society requires their full recognition. At the same time, it 
must be recognized that malice is an essential ingredient to the action 
of libel. See White v. Nicholls, 3 How. 286, 11 L. Ed. 591. Without 
malice express or implied the case fails. 

The facts of the present case show that the libelous message com- 
plained of got into the way of transmission over the company's wires 
without any preliminary reception and authorization by the company or^ 
its authorized agent, and thereafter was handled as a matter of routine 
by agents acting in the regular line of duty and business, who are 
shown to be bound to secrecy by the statutes of the state, and who 
are not shown to have had any knowledge of the parties or any par- 
ticular knowledge of the contents of the message or any interest or 
improper motive, and from these circumstances it seems impossible to 
impute malice to the telegraph company. The law is well stated by 
Chief Justice Bronson, in Washburn v. Cooke, 3 Denio (N. Y.) 110. 
We quote as follows : 

"In the common case of a libelous publication or the use of slanderoiu 
words, a charge of malice in the declaration calls for no proof on the part of 
the plaintiff beyond what may be inferred from the injurious nature of the 
accusation. The principle is a broad one. In all cases where a man in- 
tentionally does a wrongful act without just cause or excuse, the law implies 
a malicious intent towards the party who may be injured; and that is so 
eTen though the wrongdoer may not have known at the time on whom the 
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blow would fall. But, In actionB for defamation, if It appear that the de* 
fendant had some just occasion for speaking of the plaintiff, malice is not a 
necessary Inference from what, under other circumstances, would be a 
slanderous charge; and it would often be necessary for the plaintiff to give 
every evidence of a malicious Intent There may be many of these privileged 
communications; as where the charge is made In giving the character of a 
servant, or in a regular course of discipline between members of the same 
church; in answering an inquiry concerning the solvency of a tradesman 
or banker, or where the communication was confidential between people 
having a common Interest in the subject to which it relates. In these and 
other cases of the same nature, the general rule is that malice Is not to be 
inferred from the publication alone. The plaintiff must go further and show 
that the defendant was governed by -a bad motive, and that he did not act In 
good faith, but took advantage of the occasion to injure the plaintiff in his 
character or standing." 

It is well settled that there is no publication when the words are 
only communicated to the person defamed. Newell on Slander & 
Libel, 228. 

Was the delivery to the office boy who copied the message a pub- 
lication? The evidence is that the boy made a letter-press copy — 
whether he could read or did read the message does not appear. The 
presumption is that he did not read it. To take a letter-press copy of a 
writing does not imply a reading of the writing. It is a purely mechan- 
ical process. See Odgers on Libel & Slander (4th Ed.) pp. 154, 155. 
In a copy made by hand the reading would seem to be necessary; and 
this we understand to be the case of Kiene v. Ruff, 1 Clark (Iowa) 
482. As neither the delivery to the defendant in error nor the press- 
copying by the office boy was a publication of the libelous message, no 
publication was proved, and, considering that all malice, express or 
implied, in respect to the handling and transmitting of the libelous 
message of Sullivan, is rebutted and disproved by the facts in evidence, 
we conclude that the plaintiff in error was entitled on the trial in the 
court below to the instructed verdict requested. 

If it be contended that this is a technical view of the case, it may be 
answered tfiat the action seems to be one for a technical libel in which 
the real responsible offender is left out and an apparently innocent 
party is pursued, and, further, that if we take the case as one where Sul- 
livan concocted the libel and delivered it to the company's agents for 
transmission, who transmitted it, the publication to all of the com- 
pany's agents who handled the message in the strict line of business 
and duty was Sullivan's publication, contemplated by him, and was 
not in any just sense a publication by the company. The only way the 
company could receive, reject, transmit, or handle the message was by 
and through its agents. A libelous postal card is not published by 
the post ofRce department when it permits or requires different agents 
to handle the same. All such handling is contemplated by the writer 
and the publication is his. And even if there was a technical publica- 
tion of Sullivan's libel by transmitting the same after it was foisted 
into the company's business, there was an entire absence of malice, 
and in justice the plaintiff in error should not be mulcted in damages. 

As there may be another trial of this case, we deem it proper to 
consider the assignment of error in regard to the Mississippi statute 
(section 1301, Ann. Code 1892), making it a misdemeanor for a derk. 
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Operator, or messenger, or other employe of a telegraph company to 
use or suffer to be used or willfully divulge to any one but the person 
for whom it was intended the contents of a telegraphic message, etc 
This statute binds under penalties telegraphic operators and employes 
to secrecy as to messages intrusted to the telegraph companies for 
transmission. The presumption is that the law will be respected and 
observed. In case a libelous message shall be received and transmit- 
ted, the law puts bounds to the publication o< the same. The extent of 
publication of a libel affects directly the quantum of damages. Un- 
der the peculiar and particular facts in this case, we are clear that the 
statute in question should have been given to the jury substantially as 
requested in the second instruction asked, as noted in the statement of 
the case. 

The judgment of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to grant a new trial 



PBTERS V. MEBCHANTS' & FARMERS' BANK OF PONCHATOULA, LA. 

(Circuit Court of Appeals, Sixth Circuit November 27, 1906.) 

No. 1.53a 

L GUABANTT— CONSTBUCnON OT CONTBAOT. 

Defendant became guarantor of loans to be made by plaintiff bank to a 
third party to the amount of $10,000. When plaintiff had in fact lent 
such party an amount in excess of $10,000, defendant by telegram and 
letters authorized a further extension of credit on his guaranty to the 
extent of $2,000, "making |12,000, all told." It did not appear that he 
had any knowledge that the amount then owing exceeded the |10,000 
guarantied by him. Held, that the second guaranty did not cover such 
excess, but only such amount as was thereafter lent, not exceeding $2,000. 
2. Same— CoNsiDEKATiON. 

The making of further loans by a bank to a debtor, at the request of a 
guarantor, Is a sufficient consideration for a guaranty of the prior in- 
debtedness. 

[Ed. Note—For cases in point, see Cent Dig. vol. 25, Guaranty, 8 14.] 

8. Same— Rights of Guabantob— Appucation or Monet Collected fbom 
Pbincipal. 

Where a bank, which held a mortgage securing a part of a customer's 
indebtedness, another part being secured by defendant's guaranty, and still 
another part being unsecured, obtained a Judgment against the principal 
debtor for* the whole indebtedness, reserving its right to proceed on the 
mortgage, the fact that it sold the mortgaged property under an execution 
on the judgment. Instead of foreclosing the mortgage, was not prejudicial 
to defendant, and did not deprive the bank of the right to apply the pro- 
ceeds in payment of the mortgage debt : but it was required to apply any 
surplus pro rata on the entire remaining indebtedness. 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

S. E. Knappen, for plaintiff in error. 
C. M. Wilson, for defendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 
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SEVERENS, Circuit Judge. Thompson and Ackley united in a 
partnership under the style of the Ponchatoula Lumber Company, and 
on or about November 17, 1903, engaged in the business of manufactur- 
ing and selling lumber and kindred products at Ponchatoula, La., and 
for those purposes required money. They borrowed, at some date 
prior to January 12, 1904, the sum of $200 of the Merchants' & Farm- 
ers' Bank of Ponchatoula, for which they gave their note payable on 
demand. On the said 12th of January the bank being unwilling to 
make further loans to the lumber company without security, R. G. 
Peters, the plaintiff in error, telegraphed to the bank as follows: 

"Chicago, 111., January 12, 1904. 
"Merchants' & Farmers' Bank, Ponchatoula, La. 
"I will guarantee $10,000 credit to Ponchatoula Lumber Co. 

"R. G. Peters." 

On the faith of this telegram, the bank, prior to the 19th of that 
month made further loans to the lumber company to the extent of $1,- 
600. On that day Peters, in confirmation of his telegram, as the dec- 
laration alleges, executed a more formal guaranty to the bank as fol- 
lows : 

"Ponchatoula, La., Jan. 19, 1904. 
"The Merchants' & Farmers* Bank, Ponchatoula, La. 

"Gentlemen : I hereby guaranty to you the payment to the extent of $10,- 
000.00 of any and all notes, drafts, bills of exchange, checks, credits, discounts, 
overdrafts, etc., of the Ponchatoula Lumber Company, or bearing their en- 
dorsement, which have been or may be accepted by you and credited to their 
account. This guaranty to remain in full force and effect until you shall have 
received from me notice of its withdrawal, which notice however, shall not 
affect any notes, drafts, bills of exchange, checks, credits, discounts, overdrafts, 
etc., not paid at the time of the receipt by you of such notice. 

"Yours respectfully, E. G. Peters." 

And on the faith of these guaranties the bank made further loans to 
the lumber company until March 10, 1904, when the amount, includ- 
ing the $1,600, and also including the $200 loaned before the first guar- 
anty was given, had reached $10,000 as the declaration states, but as 
the finding of the judge is, $10,682. On the day last mentioned, Peters 
sent to the bank the following telegram: 

"East Lake, Mich., 3— lO— 1904. 
"Merchants' & Farmers' Bank, Ponchatoula, La. 
"Extend credit Ponchatoula Lumber Company to $12,000 temporary, 

"R. G. Petera" 

On the day following he sent this letter: 

"Manistee, Mich.. Mardi 11, 1904. 
"Merchants* & Farmers* Bank, Ponchatoula, La.- 

"Gentlemen: Confirmingi my telegram of yesterday, you are authorized to 
grant Mr. Thompson credit upon my guaranty for two thousand dollars more 
fls he requests it, temporarily, making $12,000 all told. 

"Yours respectfully, E, G. Peters." 
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And on March 15, 1904, he sent to the bank the following letter: 

"Manistee, Mich., March 15, 1901. 
"Merchants' ft Farmers* Bank, Poncfaatonla, La. 

''Gentlemen: In reply to yours of 11th inst., will say that my guaranty for 
$2,000 more credit to the Ponchatoala Lumber Company, making $12,000, will 
hold good until they are able to pay the $2,000 as you outline in your letter. 
•*Yours respectfully, R. G. Peters." 

The declaration states that the bank accept^ the last-mentioned 
telegram and these two letters of March 10th and March 15th "as the 
guaranty of said, defendant for loans to said Thompson and Ackley 
doing business under the name of the Ponchatoula Lumber Company, 
to the amount of two thousand dollars ($2,000.00) in addition to the 
said loans to the amount of ten thousand dollars ($10,000.00)." After 
this extension the bank loaned the lumber company $1,500 more. None 
of the loans mentioned in the foregoing statements were repaid. This 
suit was brought on the guaranties of Peters to recover the amount of 
said loans. It further appears that another series of loans, quite in- 
dependent of the loans guarantied by Peters as above stated, were made 
by the bank to the lumber company, commencing November 17, 1903, 
which were secured by the assignment to the bank of bills of lading 
on shipments of lumber to customers. These securities did not yield 
enough to satisfy the loans they were given to secure, and on August 
8, 1904, the lumber company gave the bank a mortgage on its mill 
property for the balance due on this line of indebtedness, then estimat- 
ed at the sum of $3,000. The sum actually due proved eventually to be 
$2,209.01. Prior to the giving of the last-mentioned mortgage, the 
lumber company had mortgaged the property to Peters for his indem- 
nity; but, for the purpose of enabling the mortgagor to sell the prop- 
erty, Peters had released the mortgage. The sale was not effected, 
and, when Peters heard of the mortgage to the bank, he wrote to the 
latter a notification as follows : t 

'That must be applied on the guaranty loan ; also any surplus that he [mean^ 
Ing Thompson] may be able to get for the mill in selling it" 

There is nothing to show that the bank assented to this. Finally, 
the bank brought suit in a Louisiana court against the Ponchatoula 
Lumber Company to recover the balance due on both lines of indebted- 
ness, and in its petition the bank noted, in connection with the aver- 
ments touching the balance due on the line other than that guarantied 
by Peters, that the note for that balance was secured by a mortgage. 
The judgment of the court in favor of the bank was for $14,394.62 and 
interest, with costs. The judgment further provided that "the plain- 
tiff's right to proceed on the $3,000 mortgage be reserved." Execu- 
tion was issued, and the property sold; the net proceeds being $2,390.- 
79. In the sheriff's return to the execution, he stated that : 

^he mortgage in favor of plaintiff in execution for $3,000, extinguished by 
confusion, is canceled; but the plaintiffs reserve all their rights against de- 
fendant in execution so far as not satisfied by this execution." 

The bank applied the proceeds of the sale as follows : Paid itself 
the $2,209.17 balance due on the mortgage debt, and applied the re- 
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maining $181.78 to the excess of the lumber company's debt over tbe 
$12,000 guarantied by Peters. 

The questions submitted to us on the hearing were these : (1) Was 
the $200 loaned to the lumber company before the original guaranty 
covered by either of the guaranties? (2) Was the excess beyond 
$10,000, which the bank had already loaned to the lumber company at 
the time of the further guaranty of March 10, 1904, covered by such 
further guaranty? (3) Had the bank the right to apply the proceeds 
of the sheriff's sale fo the satisfaction of the balance due on the debt 
secured by the bills of lading? (4) Had the bank the right to apply 
the remaining $181.78 to the excess over $12,000 due on the other loans 
to the lumber company? The court below found all of these questions 
in the affirmative, and rendered judgment for the amount of $12,000, 
with interest and costs. 

As to the $200 loan, whatever we might have said in regard to the 
guarantor's liability, if the question had been sav^d, we think we can- 
not examine it on tiiis record. The only point made by the defend- 
ant below on this item was that there was no consideration for it The 
exception to the court's conclusion of law was to the holding that "the 
loaning of further sums of money to the ?onchatoula Lumber Com- 
pany pursuant to defendant's guaranty of January 12, 1904, was a suf- 
ficient consideration for the guaranty of the payment by the defendant 
of the $200 loaned to the company before the guaranty was made," 
which impliedly concedes that there was in fact a guaranty for that 
sum. It nowhere else appears that the contention that the item came 
within the scope of the guaranty was disputed. The objection actually 
made could not be maintained. The making of further loans was a 
sufficient consideration for a promise to pay a sum already advanced 
as well as the further loans. 

With respect to the excess beyond $10,000 which the bank had loan- 
ed to the lumber company before March 10, 1904, we are constrained 
to think that the additional guaranty of that date was not intended to 
•cover it. It is not found that Peters knew that such excess had been 
loaned, and what is not made to appear should be treated as not exist- 
ing. In the absence of such information, he would reasonably have 
supposed that his guaranty had not been exceeded. In his telegram 
of March 10th he said: "Extend credit to Ponchatoula Lumber 
Company to $12,000." This language would seem to import future 
loans, which, with what he had already guarantied, might go to $12,- 
000. The court below, not having regard to the letters which followed 
it, construed the telegram to cover former advances, whether they had 
been made upon a guaranty or not. This suggestion, however, might 
not be decisive. But in his letter of the following day, confirming his 
telegram, he makes it clear, as we should think, when he said: 

"You are authorized to grant Mr. Thompeon credit for two thousand dol- 
lars more as he requests it, making $12,000 all told." 

This imports a guaranty upon a credit thereafter to be given. Then, 
in reply to a letter of the bank written on the day after the receipt of 
the telegram, he further says: 
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**My guaranty for $2,000 more cretUt to tbe Ponchatoula liomber Oompany* 
making $12,000, will hold good until tliey are able to pay the $2,000." 

And we think the bank correctly interpreted the telegram, with the 
explanatory letters, when in its declaration it averred that it accepted 
them ''as the guaranty of said defendant for loans to said Thompson 
and Ackley, doing business under the name of the Ponchatoula Lum- 
ber Company, to the amount of two thousand dollars ($2,000.00) in 
addition to the said loans to the amount of ten thousand dollars ($10,- 
000.00)," and that the judge erred in ignoring the letters and holding 
that the telegram indicated a purpose to cover former advances not 
covered by his former guaranty. There is nothing in this correspond- 
ence to indicate that it was intended to cover previous loans, as was 
done in the guaranty given on January 19th, which was so expressed 
as to cover the advances which had been made before that date. 

Then,, as to the appropriation made by the bank of the proceeds of 
the sale on execution, the bank had a mortgage upon the property, and 
it obtained a judgment directing a sale, reserving to the bank the right 
^ to proceed upon the mortgage. But we are of opinion that the bank 
Nhight waive this reservation and allow the sale to be made of the prop- 
erty without it, and appropriate the proceeds to the debt secured by the 
mortgage. The right of no one would be prejudiced by this course, 
and the indications from the sheriff's return and the appropriation of 
the proceeds of the sale by the bank are that the sale was of the entire 
estate in the property. If that was so, the appropriation was justifiable, 
if the mortgage was a valid one. Counsel for plaintiff in error argued 
in a somewhat vague way that, the release of the mortgage by Peters 
having been done for the purpose of enabling the lumber company to 
sell the property, it was inequitable for the bank to take advantage of 
the release and get a mortgage for its own benefit. But the failure to 
sell the property did not restore the mortgage, and there is no ground 
for holding that the mortgage to the bank is affected by the mortgage 
which Peters had, but released without reservation. His motive or 
object did not effect the consequences of the release. 

Tn respect to the item of $181.78, it was misapplied. It should have 
been applied to all the indebtedness remiaining unpaid, pro rata ; that is 
to say, upon the sum loaned and guarantied by Peters, which was $11,- 
600, and the sum loaned by the bank in excess of $10,00d before the 
guaranty of March 10, 1904, was given, which was $682. It was prop- 
er to include interest in the judgment rendered by the court below. 

The judgment will be reversed, with costs, and with directions to 
enter a judgpnent in conformity with this opinion. 



CARSON et al. v. THREE STATES LUMBER CO. 

(Circuit Court of Appeals, Sixth Circuit. December 4, 1906.) 

No. 1.536. 

JtrDovENTO— Decisions of State Covbts— Res Judicata. 

Plaintiffs, haying conreyed the timber on certain land In 180^-84, with- 
out fixing a time for the removal thereof, instituted a snit in 1901 
agahiBt defendant which had acquired such timber rights to restrain It* 
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from removing the timber, on the theory that defendant was only enti- 
tled to a reasonable time to remore the same, which had then elapsed. 
The bill prayed that, in case a reasonable time had not elapsed, the 
court should fix a time within which the timber should be removed. The 
state Supreme Court, reversing a decree sustaining complainant's con* 
tention that a reasonable time bad elapsed, iheld that, under the evidence 
disclosed, a reasonable time would not elapse until November 1, 1903, and 
dismissed complainant's bill. Held that, though the (decision fixing the 
time was contained only in the state court's opinion and not in its decree, 
it was, nevertheless, within the issues tendered by the bill, and was res 
judicata of complainant's right to recover the value of timber cut from 
the land by defendant prior to the date so fixed. 

[Ed. Note. — Conclusiveness of judgment as between state and federal 
courts, see Kansas City, Ft. S. A M. R. Co. v. Morgan, 21 C. C. A. 478; 
Union & Planters' Bank of Memphis v. City of Memphis, 49 C. C. A. 468.1 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

For opinion below, see 142 Fed. 893. 

B. Pierson, for plaintiffs in error. 
W. A. Percy, for defendant in error. 

Before LURTON and SEVERENS, Circuit Judges, and COCH- 
RAN, District Judge. 

COCHRAN, District Judge. This was an action brought November 
6, 1905, by the plaintiffs in error against the defendant in error, to 
recover the value of the merchantable timber growing on a certain 
tract oi land in Lake county, Tenn., cut and removed therefrom by 
the latter between September 1, 1902, and November 1, 1903, alleged 
to be $65,000. The defendant claimed title thereto through the plain- 
tiffs. By deeds dated, respectively, February 14, 1893, and July 6, 
1894, plaintiffs, being then the owners of the land and timber both, 
conveyed the latter to certain vendees, and title thereto, prior to its 
being cut and removed, had passed from said vendees, mediately, to 
the defendant by proper deeds of conveyance. The deeds from plain- 
tiffs contained no provision as to the time in which the timber should 
be cut and removed. They were silent on the subject of its being cut 
and removed. Plaintiffs, notwithstanding their deeds, claimed title 
to the timber at the time it was cut and removed, and in this way: 
It was an implied condition of them that the timber was to be cut and 
removed in a reasonable time. By September 1, 1902, after which 
the cutting and removal began, a reasonable time had elapsed. Upon 
the lapse thereof the title to the timber reverted to plaintiffs. 
' The declaration, besides setting forth plaintiffs' claim of title to the 
timber, graciously alleged facts that might be claimed by defendant 
to operate against their claim. Those facts are these: May 11, 1901, 
plaintiffs brought a suit in equity in the chancery court of Lake 
county, Tenn., against defendant. At that time the timber had not 
been touched. In the bill plaintiffs asserted title thereto on the ground 
that a reasonable time for it to be cut and removed had then elapsed 
and prayed an injunction against defendant, restraining it from cutting 
and removing the timber. They prayed also that, "if the complain- 
ants should be mistaken as to the defendants having had a reasonable 
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time in which to remove the said timber from the 3aid land, then will 
the court fix and determine what will be a reasonable time in which 
they must remove the timber." The defendant answered, denying 
that a reasonable time had then elapsed, and claiming the right to cut 
and remove the timber whenever it pleased. Proof was taken and 
upon submission of the cause. Said cnancery court rendered a decree 
upholding plaintiffs' contention and enjoining defendant from cutting 
and removing the timber. An appeal was taken from that decree by 
defendant to the Supreme Court of Tennessee. That court on May 
24, 19Q2, handed down an opinion holding that the decree of the lower 
court should be reversed, and thereupon entered a decree dismissing 
the plaintiffs' bill. The opinion is reported in 108 Tenn. 681, 69 S. 
W. 320. It was handed down by Judge Beard on behalf of the court. 
In it, after considering the question as to whether those claiming under 
plaintiffs' deeds had an unlimited or only a reasonable time in which 
to cut and remove the timber, and holding the latter and noting, but 
passing by the question as to the effect on the title thereto of their 
failure to cut and remove it in such time, he concluded as follows : 

"We are satisfied, after a careful examination of all the evidence in the 
record, a reasonable time within which the grantees and their assigns could! 
remove the timber covered by the contract had not expired when the present 
bill was filed. It is estimated that In 1883 there was standing on the land 
from 16,000,000 to 18,000,000 feet of timber. The land, or the greater part 
of it, was low and swampy, and subject to overflow from the Mississippi river. 
At the time of the making of the contract, and until their sale in 1896 to 
Fitzhugh, Hull and Polhemus looked alone to periodic overflows to float out 
the logs they cut In the winter of 1898-94 they succeeded in getting out about 
1,000,000 feet, and, in anticipation of having another overflow, they had cut 
additionally 2,000,000 or 3,000,000 feet, but were not able to get it out on ac- 
count of its failure. Mr. Hull says this timber was lost to his firm, and lying 
on the ground, worm-eaten and worthless, when they made their sale in 
1806. The evidence shows that to haul this timber to the Mississippi river 
would have entailed a heavy loss to these parties, and at the time they were 
' <9erating floating logs in an overflow was r^arded as the only feasible plan 
of getting them to market Since then tramways and steel roads for that 
purpose have come into use. In 1898 the Three States Lumber Company con- 
tracted with their codefendant Peck to erect a sawmill near the land, and 
cot the trees remaining on it, and convert them into dumber, and when this 
bill was filed he was constructing a steam railroad into the body of this 
timber, and was actively engaged in fulfilling his contract Many witnesses 
qualify as persons having long and large experience in such work, and their 
estimates of a reasonable time for removing timber under this contract was 
from 6 to 18 years. After weighing all the testimony, we have concluded 
that a period of 10 years from the 1st of November, 1893 — ^this date being mid- 
way between the two deeds— is, in view of all the conditions developed in the 
evidence as existing or likely to exist, a reasonable period. There, however, 
will be excluded the time which has been lost to the defendants by reason of 
the pendency of the injunction in this case. This bill is therefore dismissed, 
at ^Bt of complainants.*' 

It was held, therefore, not only that a reasonable time had not 
elapsed when the bill was filed, but also that 10 years from November 
1, 1893 — ^i. e., by November 1, 1903 — was a reasonable time. In this 
latter particular the prayer of the bill that the court in the event it 
should hold that a reasonable time had not elapsed when the bill was 
filed should fix and determine what was a reasonable time was an- 
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swered. The decree entered by said court pursuant to said opinfon 
is in these words: 

"This cause came on to be heard upon the transcript of the record from 
the chancery court of Lake county, Tennessee, and It appearing to this court 
that hi the decree of the chancellor there is manifest error, this court being 
of the opinion that complainants' bill should have been dismissedt it is there- 
fore ordered, adjudged, and decreed by the court that the decree of the court 
below be reversed and the bill dismissed, and that the defendant company 
have and recover of complainants, S. B. Carson and wife and Mat Pate, and 
J. B. Carson and G. F. Carson, sureties on prosecution and injunction bonds, 
all the costs of this court for which let execution issue." 

The plaintiffs claimed that, notwithstanding these facts, they were 
the owners of the timber and entitled to recover its value. They al- 
leged them in the declaration in order that their effect might be raised 
by and determined by demurrer. The defendant demurred to the 
declaration, and the lower court, upon consideration of the demurrer, 
sustained it and dismissed the declaration. It is to this judgment that 
the writ of error herein is taken. 

The writ presents for determination by this court the question as 
to the effect of said facts on plaintiffs* claim to said timber. By rea- 
son of them were or not plaintiffs estopped to assert that they had title 
to the timber at the time it was cut and removed? Is or not it res 
judicata that at that time a reasonable time had not elapsed in which 
to cut and remove it? It is certain that the Supreme Court of Tennes- 
see in its opinion in said former suit held that a reasonable time .would 
elapse by that time, and not until then. Upon what ground, if any, 
is it to be said that that holding is not res judicata? 

Had the bill contained no prayer that the court, if it held that a rea- 
sonable time had not elapsed when the bill was filed, should fix and 
determine what was a reasonable time, it might be claimed, with some 
plausibility at least, that such holding was not res judicata. In that 
contingency the holding would have gone beyond the requirements of 
the case. It would have required no more than that it should be deter- 
mined whether a reasonable time had elapsed when the bill was filed. 
At most, a holding as to what was a reasonable time would have been 
incidental merely to the holding that a reasonable time had not then 
elapsed. 

It cannot be urged that said holding is not res judicata on the ground 
that, even though plaintiffs prayed for a determination of what was a 
reasonable time, they were not entitled to any such determination. It 
it not certain that they were not entitled to it. Possibly a vendor of 
growing timber under circumstances such as existed with reference to 
the timber in question at the time said suit was brought may, before a 
reasonable time has elapsed, have a right to bring a suit against his 
vendee or subvendee to have it determined what is a reasonable time 
in which to cut and remove the timber. His right to do so may come 
within the second class of the fourth group of equitable remedies pointed 
out in Pomeroy on Equity Jurisprudence, vol. 6, § 7, characterized in 
section 6 as "suits by which some general right either legal or equitable 
is established." But it is not necessary for us to say whether plain- 
tiffs were entitled to any such determination. The defendants did not 
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claim that they were not entitled thereto, but litigated the question with 
them as to what was a reasonable time. The holding by the Supreme 
Court of Tennessee on the subject was not void. It cannot be claimed, 
therefore, that said holding is riot res judicata on this ground. Plain- 
tiffs in error do not so claim. The sole ground upon which they claim 
that said holding is not res judicata is that it is contained in the opin- 
ion only, and not embraced in the decree. The terms of the decree 
are limited to a dismissal of the bill. The necessities of this case do 
not require that we should consider this position on principle. It is 
disposed of by a decision which is controlling upon us. That decision 
was by the Supreme Court of Tennessee. It is State v. Bank of Com- 
merce, 96 Tenn. 691, 36 S. W. 719. An irrevocable provision in the 
charter of the Bank of Commerce, a Tennessee corporation doing busi- 
ness in Memphis, Shelby county, Tenn., was to the effect that it should 
pay a certain specific tax on its shares of stock, and that such tax should 
be in lieu of all other taxes. The bank claimed that by virtue of this 
provision it was exempt from the payment of general or ad valorem 
taxes on its capital stock or surplus, and that its shareholders were ex- 
empt from payment of such taxes on their shares of stock. The state 
brought separate suits for the use of the city of Memphis and the 
county of Shelby against the bank and its shareholders, the latter 
by consent being represented by one of their number, in which it 
sought to recover ad valorem taxes for certain years on either the 
capital stock or the shares thereof; and, in any event, on the surplus. 
These suits were brought in the chancery court for Shelby county. 
That court held that the exemption covered all these taxes and dismiss- 
ed the bill. On appeal to the Supreme Court of Tennessee that court 
held that it covered only the taxes on the capital stock, and did not 
cover those on the shares of stock or surplus. State v. Bank of Com- 
merce, 95 Tenn. 234, 31 S. W. 993. The decree entered pursuant to 
the opinion was that the shareholders should pay the taxes sought to be 
recovered on the shares of capital stock, and the bank those sought to 
be recovered on its surplus. Nothing was said in tfie decree as to the 
capital stock not being liable to the taxes sought to be recovered on it. 
The case was taken on error to the Supreme Court of the United 
States by the shareholders and the bank. That court held that the 
exemption was limited to the shares of stock, and did not cover either 
the capital stock or surplus. It therefore reversed the decree of the 
Supreme Court of Tennessee as to the shareholders, and affirmed it 
as to the bank in so far as the surplus was concerned. It took no ac- 
tion as to said court's holding in regard to the capital stock, because 
so much of its holding had not been brought there on error and could 
not have been so brought. Bank of Commerce v. Tennessee, 161 U* 
S. 134, 16 Sup. Ct. 456, 40 L. Ed. 645. 

On the return of the case to the Supreme Court of Tennessee, the 
state, on behalf of the city and county, moved that court for a decree 
against the bank for ad valorem taxes on its capital stock. This mo- 
tion was denied notwithstanding it had been held by the Supreme 
Court of the United States that the capital stock was liable thereto and 
its own decree was silent on the subject. As to the decree being silent. 
Judge Gilham said: 
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**In the decree no refer^ice Is made to the capital stock, nor does It In 
terms adjudicate that the capital stock Is not subject to general or ad volorem 
taxation; but the opinion there delivered goes fu)ly into this question, and 
the court tmdoubtedly held that the capital stock was not subject to gen- 
eral taxation." 

It did so because it had so held in its opinion* Judge Gilham said : 

"The principal questions now raised are: (1) Was the liability of the cap- 
ital stock to general taxation by this court at the last term adjudicated? 
(2) If so, can we now readjudicate that question, and tax the capital stock? 
The decree is silent on the subject, but the opinion is full and clear. No one 
can read the opinion wittiout understanding that this was one of the leading 
questions debated, considered, and by the court decided. In Fowlkes Vy 
State, 82 Tenn. 19, this court. Judge Cooper delivering the opinion, has said : 
'And even if the presumption, as stated by the referees, was that the dismiss- 
al was on the merits, if the record leaves the matter in doubt, this court 
may look to the opinion of the court then delivered, which Is also a record, 
to clear up the doubt' The Supreme Court of the United States in a re- 
cent case (In re Sanford Fork & Tool Co., 160 U. 8. 256, 16 Sup. Ct 291, 
40 L. Ed. 414) say that the opinion delivered by the court may be consulted 
to ascertain what was intended by its mandate. Upon authority we think 
it clear that we may look to the opinion, in connection with the decree, to 
ascertain what was intended to be and was by the court decided. These 
suits were instituted to obtain a construction of the bank's charter and to 
settle the question whether the charter tax was on the capital stock or on the 
shares of stock in the hands of the shareholders, and to collect the general 
tax from the one or the other, as the court might construe its charter and 
locate the charter tax. The exemption of the capital stock from ad valorem 
taxation was therefore necessarily Involved, and was a vital Issue of the 
case. We understand It to be well settled that ail the issues which might 
have been raised and litigated are concluded the same as if they had be^i 
directly adjudicated and included In the judgment or decree. Lindsley v. 
Thompson, 1 Tenn. Ch. 272; 21 Am. & Eng. Enc. Law, 216. We need not, 
however, rest our opinion on this doctrine; for. In the present case, the 
very question was litigated both in the court below and in this court We 
are of the opinion, and therefore hold, that the decree of the last term, 
construed in connection with the opinion, adjudged that the capital stock 
of the Bank of Commerce was not subject to general taxation." 

We gather from this decision that resort may be had to an opinion of 
the Supreme Court of Tennessee, not only to ascertain the reasons for 
the decree entered pursuant thereto, but also what has been decreed. 
In view of this decision, there can be no doubt that, if the action be- 
low had been brought in the state court of appropriate jurisdiction, 
the holding of the Supreme Court of Tennessee in the former suit 
as to what was a reasonable time in which to cut and remove the tim- 
ber in a certain time would have been held by the state court to havp 
been res judicata. If it was res judicata there, it is res judicata herer 

In the case of Union & Planters' Bank v. Memphis, 189 U. S. 72, 23 
Sup. Ct. 604, 47 L. Ed. 712, Chief Justice Fuller, affirming this court 
in same case reported 111 Fed. 661, 49 C. C. A. 455, said: 

"What effect a judgment of a state court shall have as res judicata is a 
question of state or local law." 

But; besides this, there is room to hold that the Supreme Court of the 
United States was of the same opinion as the Supreme Court of Tennes- 
see as to the point decided in the case of State v. Bank of Commerce, 
96 Tenn. 591, 36 S. W. 719. The record of the case of State v. Bank 
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of Commerce, 95 Tenn. 234, 31 S. W. 993, when before it in Bank of 
Commerce v. State, 161 U. S. 134, 16 Sup. Ct. 456, 40 L. Ed. 645, 
showed that the holding of the Supreme Court of Tennessee that the 
capital of the bank was not liable to the tax sought to be recovered was 
in its opinion and not in its decree, and yet it was recognized that it 
was binding on the city and county, and by virtue thereof and its 
holding both the capital stock and the shares of capital stock for the 
years in question would escape taxation. Mr. Justice Peckham said: 

"We cannot, therefore, review the decision of the state court aHowing 
the claim of exemption from general taxation of the capita] stock of the 
bank, although the consequence is that in these cases both the capital 
stock and the shares of stock thereof in the hands of the shareholders es- 
cape all taxation other than the charter tax." 

In thus limiting the consideration of the point made on behalf of 
plaintiff in error to this decision of the Supreme Court of Tennessee, 
with such support as it has from this remark of Mr. Justice Peckham, 
we would not be understood as intimating that we have any doubt on 
the subject on principle. This decision relieves us of the necessity Of 
considering the matter on principle, or searching for decisions of other 
jurisdictions covering the question as to how far resort may be had 
to the opinion of an appellate court to determine what it has decreed 
or adjudged, or as to whether a holding in such an opinion not covered 
by the decree is res judicata. 

The judgment of the lower court is affirmed. 



McBATH et al. v. JONES COTTON CO. 
(Circuit Court of Appeals, Sixth Circuit December 14, 1906.) 

No. 1,559. 

1. Sales— CoNTBAO^— Time fob Delivery— Antioipatobt Bbeacr. 

Plaintiff contracted to deliver 1,000 bales of cotton, of specified grades 
and at specified prices, on or before October 15, 1905, to a carrier, ac- 
cording to shipping directions to be furnished by defendants; plain- 
tiff to pay cost and freight to Liverpool. About October 3d the point 
of delivery was changed ; plaintiff agreeing to deliver at its warehouses 
in Birmingham and Decatur, Ala. On October 4th defendants sent an 
agent to Birmingham Ijo receive cotton to be tendered there, and he, 
after accepting 100 bales, refused to examine or accept more, because 
the cotton tendered was not equal In staple to the contract quality. The 
agent was requested to go to Decatur and examine cotton to be tendered 
there, but refused, and on October 7th defendants, claiming a violation 
of the contract, gave notice of cancellation and thereafter refused to 
accept any further tenders. Held, that plaintiff had until October 15th 
in which to tender cotton complying with the contract, and that de- 
fendants' refusal to inspect and accept was premature, and entitled 
plaintiff to recover damage as for a breach of contract. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 43, Sales, §8 222, 
223, 362.] 

2, Same. 

The rules applicable to an anticipatory breach of a contract apply as well 
to one party as to the other. The general rule applicable to a contract 
for sale and future delivery of articles not specifically designated is that a 
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buyer cannot reject a delivery conformable to the contract, when made 
in time, merely because there had been a prior tender of goods not con- 
formable and rejected on that gronnd. 

8. COBPOIIATIONS— FOBEIGN COBPOBATIONS— DOINO BUSINESS WfrTHIN STATE, 

Plaintiff, an Alabama corporation, with no warehouse, office, or dom- 
icile in Tennessee, contracted through a broker in Tennessee to sell 
cotton to defendants, to be delivered to a carrier in Alabama for foreign 
transportation and delivery. Held, that such transaction constituted 
interstate, and not local, commerce, and that plaintiff was not, there- 
fore, doing business In Tennessee, within a Statute of that state regulat* 
ing foreign corporations. 

[Ed. Note. — ^For cases in point, see Cent Dig. yoL 1% Corporations, 
S§ 2520-2527. 

Foreign corporations ''doing business" in state, see Wagner y. J. & G. 
Meakin, 33 C. C. A. 585 ; Ammons v. Brunswick-Blake-Collender Co., 72 
C. 0. A. 622.] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

W. A. Percy, for plaintiffs in error. 
' Thos. M. Scruggs, for defendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. The plaintiffs on September 29, 1905, 
contracted to sell to the defendants 1,000 bales of cotton, deliverable 
on or before October 15th to a carrier according to shipping directions 
to be furnished by the buyer ; seller to pay cost and freight to Liver- 
pool. The cotton was sold by samples of type and was described as 
follows: 200 bales fully good middling at 11 J^ cents per pound; 500 
bales good middling at 11 cents per pound ; 300 fully middling at 10 J^ 
cents per pound, "mutual allowance in weight" — a term signifying a 
reweighing at Liverpool, seller to be credited with gains over weights 
when delivered to carrier and charged with loss. Shipping instruc- 
tions were sent October 3d. But about the same date the buyers re- 
quested a delivery of the cotton to a representative here. After some 
objection the seller agreed to deliver what they could at their ware- 
house in Birmingham, Ala., and the rest at Decatur, Ala. On October 
4th the buyers sent an agent to Birmingham to receive cotton there to 
be tendered. The agent brought with him samples, and claimed that 
the cotton to be received must correspond in staple. He proceeded 
very leisurely and with much circumspection. The first day, out of a 
much larger number of bales, he accepted less than 100 and declined 
the rest sampled for him. The next day he selected less than 50 
bales, and upon the third day still less. In all, he accepted and mark- 
ed something more than 100 bales. Most all of the cotton tendered 
upon these three days, and rejected, was refused upon the contention 
that it did not come up in staple to the cotton agreed to be delivered. 

Cotton began to decline a day or two after this sale was made, and 
it continued to decline day by day. After the buyers' agent had spent 
parts of three days in inspecting cotton tendered upon the contract at 
Birmingham, he refused to inspect more and declared he would re- 
ceive none; that the seller breached the contract by tendering cotton 
which was not deliverable in respect to staple; and that his principal 
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canceled the contract He was urged to go <Ai with the insptection, and 
asked to go to Decatur, where the seller had other cotton which would 
be tendered. This he absolutely declined to do and declared the con- 
tract off. This was on October 6th. The same night the buyers, upon 
information from this agent, wired the sellers as follows: 
"Jones Cotton Co., Deeatnr, Ala: 

"Your conduct as to my contract for one thousand bales is unjust, as you 
well know, and is a violation of the contract. I therefore cancel same. 

"W. P. McBath & Co.- 

This wire was received on the morning of October Yth. On Octo- 
ber 10th, Mr. Phillips, acting for the sellers, went to office of the buyers 
and told Mr. McBath that he had come for tfie purpose of tendering 
him the cotton. Mr. McBath said "there was no use in talking about 
it, that he was not going to take up the cotton." Mr. McBath substan- 
tially agrees by saying that he told Phillips that the agent he had sent 
to Birmingham was an exoerienced man ; "that Phillips said, 'Will you 
go, and I will let you receive the cotton,* and I said ^at, if he did not 
agree with Mr. Whitman, he could not agree with me, and I told him 
I did not have the time to go down there and have another squabble 
with him, and I refused to go with him on those grounds. I was just 
as anxious to receive the cotton as he was to tender it." The decline 
in cotton by October 6th was $3.40 per bale; the market price in 
Liverpool, New York, Memphis^ and Birmingham being substantially 
the same, with allowances for freight. 

On October 20th this suit was started by the seller to recover dam- 
ages for the breach. There was much evidence upon the question as 
to whether the sale was of any particular staple and whether the staple 
of the cotton tendered at Birmingham and rejected was in this respect 
conformable to the contract of sale. But Judge McCall, who heard the 
case in the court below, thought this was an immaterial question, and 
instructed the jury that it made no difference whether the cotton ten- 
dered upon October 6th was deliverable under the contract or not, or 
whether any cotton was then tendered ; that the plaintiff had until Oc- 
tober 16th to tender and deliver under the contract ; and that the can- 
cellation of the contract by the buyer on the 6th of October was unau- 
thorized, and gave the plaintiff the right to recover damages. Ac- 
cordingly the jury was directed to find for the plaintiff the difference 
between the contract price and the market price on October 6th. There 
was a judgment for $3,400. 

Assuming that much of the cotton tendered at Birmingham and re- 
jected was not receivable under the contract, the agent of the plaintiff 
in error did receive and mark more than 100 bales of that sampled for 
him. He was urged to continue his inspection — urged to go to Deca- 
tur, where part of the cotton was deliverable under the modified agree- 
ment He arbitrarily refused to go on, canceled the contract, and went 
home. This action his principal ratified in express terms, and when, 
on the 10th, the buyers were urged to inspect other and further ten- 
ders, they stood flat upon the cancellation made on October 6th. The 
contract was not one for the sale of any specific bales of cotton. It 
could be performed by delivering any 1,000 bales which conformed to 
149 F.— 25 
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the trade description of the cotton sold. That a delivery might hare 
been made on or before October 16th is not disputed. That the buy- 
ers on October 6th absolutely and unconditionally canceled the con- 
tract, and, when urged to inspect further tenders, claimed the right to 
repudiate their obligation, is also conceded. This is defended only up- 
on the ground that the tender made upon the 6th was of cotton which 
was not deliverable in performance. But, if this was so, did that cut 
the vender off from making other deliveries at any time, on or before 
October 15th, of cotton which was receivable? A seller of chattels, 
who binds himself to deliver within a definite time, cannot excuse him- 
self for not tendering a delivery when due, unless the buyer, in antici- 
pation, makes the clearest announcement of his repudiation of the 
agreement and refusal to go on. The refusal must be absolute and un- 
equivocal. Smoot's Case, 15 Wall. 37, 21 L. Ed. 107; Dingley v. 
Oler, 117 U. S.' 490, 502-503, 6 Sup. Ct. 850, 29 L. Ed. 984. When 
the claim is that one party is relieved from performance by the con- 
. duct of the other before the time of performance, we must look to all 
the circumstances to see whether that conduct amounts to an out and 
out repudiation of the contract and an unequivocal refusal to perform 
his part. Michigan Yacht & Power Co., v. Busch (C. C. A.) 143 Fed. 
939, 932; Cherry Valley Iron Works v. Florence Iron River Co., 64 
Fed. 569, 572. 12 C. C. A. 306 : Monarch Cycle Mfg. Co. v. Royer 
Wheel Co., 105 Fed. 324, 44 C. C. A. 523 ; Roelim v. Horst, 178 U. S. 
1, 20 Sup. Ct. 780, 44 L. Ed. 953. The rules applicable to an antici- 
patory breach apply as well to one party as to the other. It may be 
that a tender of chattels not receivable may be made in such final and 
unequivocal terms as to justify the other party in acting upon it as a 
breach and canceling the agreement. But the general rule is that a 
buyer may not reject a delivery of goods conformable to the contract, 
when made in time, merely because there had been a prior offer of 
goods not receivable and rejected upon that ground. Tetley v. Shand, 
25 Law Times, 658, and Borrowman v. Free, 41 L. R. Q. B. D. 500, 
are expressly in point. 

In Borrowman v. Free, cited above, the facts were that the defend- 
ants agreed to buy of the plaintiffs a cargo of maize. The plaintiffs 
tendered the cargo of the C, which the defendants refused to ac- 
cept. The plaintiffs insisted that the tender was valid. The dispute 
was referred to an arbitrator, who decided that the tender was invalid. 
The plaintiffs then,' within the time limited by the contract, tendered 
the cargo of the M. This the defendants refused, upon the ground 
that they were not bound to accept any cargo in substitution for that 
of the C. The court held that the defendants were bound to accept 
the cargo of the M., and that the plaintiffs were entitled to recover 
damages as for a breach. In Tetley v. Shand, cited above, the plain- 
tiffs tendered, before the expiration of the time for delivery, cotton 
which was not up to the contract. On defendants rejecting same/ they, 
before expiration of the time fixed for delivery, tendered other cotton 
which was in accordance with the agreement. Held, that the plaintiffs 
had npt, by the first delivery, broken the contract, so as to justify the 
defendants in refusing to accept the cotton subsequently tendered. 
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To justify a cancellation of a contract for purchase of so many bales 
of cotton of a certain type or quality before the time for delivery by the 
seller has passed, upon the ground of a tender of cotton not receivable, 
the purpose of the seller to make no other tender and to stand irre- 
vocably upon the tender of delivery made must be absolute and unmis- 
takable. There must be no locus penitentiae. Here there was no stand- 
ing by the sufficiency of the tender made of bales which had been re- 
jected. The buyers' agent was urged to go on and examine other cot- 
ton, and to go to Decatur where cotton was deliverable und^r tjie modi- 
fied agreement. Still later the seller showed his purpose not to abide 
by the actual tender made, and that he wished to show other cotton. 
The cancellation by the buyer was premature, and the plaintiff below 
had a right to maintain its suit for tiie difference between the contract 
price and the value on October 6th, at which date the defendants below 
elected to absolutely repudiate the contract. It may be that upon the 
10th, when defendants reaffirmed their repudiation made upon the 6th, 
or upon the 15th of the month, the final day for delivery, there 
had been some change in market prices, or some gain or loss over the 
price upon the 6th of October. But the plaintiff had a right to accept 
the repudiation of the contract made upon the 6th in most unequivocal 
terms, and the defendants cannot complain if the damage is estimated 
as of that date. Roehm v. Horst, 178 U. S. 1, 21, 20 Sup. Ct. 780, 
44 L. Ed. 953. 

It is next said that the plaintiff below, the Jones Cotton Company, 
was an Alabama corporation, which liad not complied with the Tennes- 
see statute prescribing the terms upon which foreign corporations may 
do business within the state, and that the contract for the breach of 
whiph it sues is an invalid contract, because made by a corporation not 
authorized to do business in Tennessee. Cary-Lombard Lumber Com- 
pany v. Thomas, 92 Tenn. 587, 22 S. W. 743 ; Harris v. Water & Light 
Comifany, 108 Tenn. 245, 67 S. W. 811. The Jones Cotton Company 
had no warehouse or office in Memphis. They had no cotton there. 
Their warehouse and office were in Alabama, and the cotton contracted 
to be sold was to be delivered to a carrier in Alabama for delivery in 
Liverpool or Havre. The sale was through a broker upon a commis- 
sion, who sold for all who sought his services. It had not domiciled 
itself in Tennessee, and was not doing business in that state, within 
the meaning of the statute. The conimerce, moreover, was interstate, 
and not local, commerce. The Tennessee court has limited the Cary- 
Lombard Case in Milan Milling Company v. Gorten, 93 Tenn. 590, 27 
S. W. 971, 26 L. R. A. 135, in which case the court said: 

•The court, in the Cary-Lombard Case, was not dealing with Interestate 
commerce. No such question was presented by the record in that case. On 
the contrary, it distinctly appeared in evidence that the Cary-Lombard Lum- 
ber Company had an office and lumber yards in the city of Memphis, and 
was actually engaged In carrying on business in this state. It had acquired 
a situs and domicile in the state, and was, of course, subject to the regula- 
tions of our statute. In the case at bar, the Maish & Gordon Manufac- 
turing Company, a foreign corporation, had simply contracted with citizens 
of Tennessee to furnish certain milling machinery and to adjust it in position 
in the mill. This company* was in no sense engaged in carrying on its bual- 
in this state, but was engaged in an act of interstate commerce." 

The other errors assigned are without merit. Judgment afl5nned. 
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BURTON ▼. TEXAS A P. RT. 00. 

(Circuit Court of Appeals, Fifth Circuit December 31. tOOO.) 

No. 1,674. 

Masteb and Sebvawt— Injuries to Servant— Defective Maohinert— Neqli- 
oencb— quisstion for jury. 

In an action for injuries to plaintiff while in the employ of defendant 
railroad company, caused by tbe blowing out of a plug which had been 
placed in the cro>vn sheet of a locomotive on the inside of the fire box, ev- 
idence hfild to require submission of the question of defendant's negligence 
in inserting the plug, etc., to the jury. 

In Error to the Circuit Court of the United States for the Western 
District of Texas. 

Geo. E. Wallace and J. A. L. Wolfe, for plaintiff in error. 
Geo. Thompson, W. L. Hall, Peyton F. Edwards, Peyton J. Ed- 
wards, and P. R. Price, for defendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. . This was an action by the plaintiff 
in error, E. E. Burton, against the defendant in error, the Texas & 
Pacific Railway Company, to recover damages for personal injuries 
claimed to have been received by him while in the employ of the de- 
fendant in error, and proximately caused by its negligence. The acci- 
dent was occasioned by the blowing out of one of the plugs which had 
been placed in the crown sheet on the inside of the fire box of the 
engine, whereby steam and boiling water was. thrown on the plaintiff 
and inflicted serious injury on him. When the plaintiff had intro- 
duced all of his evidence, the defendant moved the court to gjve. to 
the jury the general charge for the defendant, which the court there- 
upon did, and there was verdict and judgment in accordance with this 
instruction. The plaintiff brings this writ of error. 

We will notice only the (2) error assigned, which is as follows: 

"(2) The court erred in instructing a verdict for the defendant and In re- 
fusing to submit the question of negligence to the Jury, for the reason of the 
preponderance of the evidence introduced showed that the plug which blew 
out of said engine was defective, unsafe, and dangerous, and had been im- 
properly placed and maintained in the crown sheet of said engine, and was 
known to said defendant, or could have been known by the exercise of 
ordinary care; that defendant was guilty of negligence In the manner and 
way in which said plug had been inserted and maintained, and was also guilty 
of negligence in not inspecting said plug and crown sheet and discovering the 
unsafe condition of said ping and repairing said crown sheet by inserting 
a new plug, which said negligence and negligent acts and omissions on the 
part of defendant was a proximate cause of plaintiff's accident and injury," 

The defendant corporation operates a line of railway from El Paso, 
Tex., to Toyah, Tex. At the time of the accident plaintiff was work- 
ing as brakeman on what is known as a "dead freight train," which 
was being pulled by engine No. 257 and was then near a station known 
as "Malone." The proof shows that this engine (and numerous other 
engines used by defendant on that part of its line) was originally con- 
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structcd and equipped with brick arches for the protection of flues and 
other appliances therein; that there were four pipes connecting^ the 
crown sheet with the flue sheet, through which pipes steam and water 
was conveyed; that prior to plaintiff's injury this engine (and others) 
was remodelled, and these arches and piper were removed or aban- 
doned and the holes or places where the pipes were originally located 
were filled up with plugs which were screwed •and fastened into the 
crown sheet for the purpose of closing the openings therein made by 
the removal of the pipes and in order to retain water and steam in 
the boiler. The witness Fred Fahrenkamp, who at the time of the 
injury, and at the time of the trial, was in the employ of the defend- 
ant corporation in the capacity of locomotive fireman, and who had 
charge of the engine No. 267 pulling the dead freight train at the 
time of the injury, testifies that it was one of the plugs that had been 
put in one of the holes in the crown sheet above mentioned, that blew 
out, and when it blew out, the door was thrown open and the steam, 
water, cinders, and everything else blew out at the door and the 
plaintiff was badly scalded. At the time the accident happened there 
were two gauges of water in the boiler, which was a safe quantity to 
have ; that it was one of his important duties to watch the water, keep 
plenty of water in the boiler, and, at the same time, not to have too 
much. At the time of the accident there was between eight and nine 
inches of water over the top of the crown sheet, that he was carrying 
between 196 and 200 pounds of steam, which was a safe head of steam, 
these engines being supposed to carry 200 pounds ; that they were run- 
ning at Sie rate of 8 or 10 miles per hour going uphill. 

A. B. Powers, a witness for plaintiff, testified in substance that, in 
June, 1904, at the time the injury was received, he was working for 
the defendant railway company as a boiler maker, and that he did 
some work at that time on engine No. 257; that originally there were 
four pipes in the fire box of this engine, which, before he commenced 
to work for the company in 1901, had been taken out, and the holes 
plugged up with iron plugs by tapping them out, and screwing plugs in 
instead ; that almost all of the engines on that division originally had 
pipes in them which were cut out and the holes plugged up as above 
mentioned. There were eight holes — four. in the crown sheet, and 
four in the flues ; these plpgs had to be renewed all along by cuttirtg 
new threads on the sheet where the pipes came out and putting in 
new plugs. We had to tap the sheet here. By tapping, I mean cut- 
ting threads through the crown sheet and the flue sheet. After cut- 
ting threads in these sheets we used iron plugs with corresponding 
threads to fill up the holes. When these threads were first cut on 
there, there were four and a half threads to the sheet. The sheet is 
three-eighths of an inch in thickness and there are 12 threads to the 
inch. When the plug was screwed in, there were about 4J^ threads on 
the plug corresponding to the threads on the sheet. When this en- 
gine came tack after the accident, I do not know that I examined the 
threads, becau^ I was in a hurry, working at night, and I and my 
helper just retapped the sheets and screwed a new plug in. Of course 
the sheet had to have a new thread put in it. I could not tell at that 
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time how many threads were in the sheet; I did not count them; I 
never paid much attention to it. It was in. bad shape, and had to be 
repaired, but I could not say how many threads were there. I never 
saw the plug, but the sheets had been calked. That is all I know. It 
had been calked several times, I know. All the evidence there would 
be of this would be a little ring around the sheet to show where it had 
been pulling against tjhe plug. Every time you calk it, it would be a 
little thinner, a litle bit thinner — cut out a little more of it next to 
the plug. This calking thins the sheet out a little every time and 
makes it a little thinner. Calking it takes a little of it off and this 
shortens the threads up. We had to cut new threads in this hole be- 
cause the plug blew out "and this kinder stripped the threads off." I 
could not tell whether the boiler plates around that hole was thinned 
from having been calked one time or more. It might have been made 
by the first calking, or it might have been made by more calkings. 
The sheet was thinner than the original sheet fom the calking. The 
calking made it thinner. I do not know whether it was the first, 
second, or third calking, but I know it had been calked and was thin- 
ner than the original sheet when it was first put on. This crown sheet 
was originally three-eighths of an inch thick. I would say it was 
about one-eighth of an inch thinner — just by estimating it. 

N. C. Mace, a witness introduced by the plaintiff, testified in sub- 
stance: I am a boilermaker; foreman of the El Paso Foundry & 
Machinery Company; have had 11 years' experience; am familiar with 
the construction and repairing of locomotive boilers, having served 
my apprenticeship in a locomotive engine shop where they repair 
locomotive boilers. Since this time I have had 11 years' experience. 
I am foreman of the boiler department of the shop where I work. 
My work has been general boiler repairer and the construction of new 
boilers. From my experience I know the manner and way in which 
holes in boilers should be plugged or stopped 'up. I am familiar with 
the construction of crown sheets and flue sheets connected by pipes 
for the purpose of supporting brick arches, and know how these pipes 
are fi,tted in the boilers. The openings made by the removal of these 
pipes are usually stopped by tapping the holes, and screwing plugs 
on the inside of the firebox. By tapping, I mean cut threads in the 
hole to be filled with the plug. This can be done so as to make the 
boiler reasonably safe. I would say that if the plug is put in in the 
proper manner, under ordinary circumstances, it is impossible for it 
toT)low out. If the plug is put in in the proper manner, and kept in 
proper repair, it is impossible for it to blow out. I know what is 
meant by calking. I understand that term as applied to boiler mak- 
ing. It is proper when the plug is inserted to calk. This is done 
by taking the peen of the hammer — ^that is, the reverse side or round 
end of the hammer — ^and tapping around the edge of the plug so as 
to make it lap over onto the sheet You tap the plug and not the 
sheet, for the reason that the blow striking that way on the plug has 
a tendency to expand it, make it tighter, drive the particles of mat- 
ter together, and the calking of the sheet would have a tendency to 
the reverse to a certain extent; that is, it would have a tendency to 
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loosen It up or drive the sheet further from the plug. It would not 
enlarge the hole very perceptibly, but the jarring of the hammer on 
the sheet would have a tendency to disturb the mesh of the threads. 
If, when a new plug is put in one of these original pipe holes, the 
man who put it in (the boiler maker) should calk the sheet (not the 
plug, but the sheet) so as to cut off one-third of the sheet — in other 
words, make it one-third thinner — ^in my opinion as a boiler maker that 
plug would. not have been properly put in; because he has weakened 
the sheet by one-third. Ordinarily, crown sheets are three-eighths 
of an inch thick. This is the common thickness of an average locomo- 
tive. If a plug 2 inches in diameter is placed in the crown sheet of 
an engine carrying 2 (200?) pounds steam pressure, the plug 
would of course carry 200 pounds to the square inch, and the area of 
a 2-inch plug is 3tl416, or 3%, and a little more than 600 pounds of 
pressure carried on that plug. If the crown sheet had been calked so 
as to do away wit^j^ one-third of it, it would be considered reasonably 
safe if the calking process had not disturbed the threads, but you 
could not take away one-third of the sheet without disturbing the 
threads. So I would say that its efficiency had been lessened by one- 
third. An engine which is built to carry 200 pounds of steam will 
be considered safe until the steam pressure has reached seven times 
the amount carried; in other words, seven is considered the factor of 
safety in locomotive boilers. It is not considered that a boiler is in 
danger of eruption until the pressure is seven times what the steam 
gauge registers. After these pipes are removed and the plug is prop- 
erly put in, I should not say it would equal the capacity ; that is, carry. 
the same pressure that a new sheet would. In my opinion that would 
be reduced to something like five — the factor. If the plug is prop- 
erly put in, it would be reasonably safe. I base this statement on my 
own experience. I have put in numbers of these plugs. During some 
six years of my time, I have had some experience off and on with 
this class of engines that had these pipes, and during this time have 
put in several of these plugs. The more general cause of these plugs 
blowing out is that they begin leaking; the mud gets in around the 
meshes of the threads and has a tendency to destroy them, and as 
they are calked it generally loosens them up and destroys the meshes 
of the thread. Another reason that may be assigned would be an ex- 
cessive steam pressure, which is very seldom. It might be that the 
water had been low on the crown sheet and the sheet become heated 
to a higher temperature than it would be if the water were on it, and 
in that case the hole would be expanded and it would allow the meshes 
of the thread to separate with the pressure. I would say that it was 
not possible that 195 pounds pf steam on an engine that carries the 
pressure of 200 pounds to blow out one of these plugs, if it was prop- 
erly put in and in proper repair. 

•M. H. Gibbs, a witness for the plaintiff, testified in substance, that 
he had been employed as a boiler inspector by railway companies: 
Had about nine years' experince working for the Santa Fe, was 
familiar with the construction of locomotive boilers and the manner 
in which an inspection of them is made, knows what is understood by 
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Aye sheets and crowti sheets, and is familiar with the manner in which 
holes that were left by the removal of pipes are stopped in these crown 
and flue sheets. 

X* J« Maloney, a witness for the plaintiff, testified that he was a 
machinist, had had 25 years' experience as such, had worked for the 
G. H. Railway Company in El Paso as a machinist and afterwards 
as foreman. His duties required him to look after the repair of lo- 
comotives. He had charge of that work. He was familiar with the 
manner in which openings in the crown sheets and the flue sheets 
are closed, and knew how to do that work. These witnesses, Gibbs 
and Maloney, were examined fully, and thoroughly cross-examined, 
and their testimony was substantially to the same effect as that of 
the witnesses whose testimony has been recited. As is not unusual in 
such cases, all of these witnesses for the plaintiff were examined by 
able counsel with the ingenuity acquired by veteran experience, and 
some qualification in the shading of the testimony |^ shown in the nar- 
rative of it as given on this acute cross-examination ; but the substance 
of the evidence, we think, is as we have stated it The rule to de- 
termine when the evidence is such as requires that it should be sub- 
mitted to the jury to find the facts as to the issue joined by the par- 
ties is so admirably discussed and clearly stated in the case of the 
Grand Trunk Railway v. Ives, 144 U. S. on page 417, 12 Sup. Ct. 
679, 36 L. Ed. 485, that it has not been departed from or qualified in 
the many more recent cases, but has been expressly approved, or as- 
sumed to be correct in all of them. Some of the language of the 
opinion to which allusion has just been made is the following: 

''There is no fixed standard in the law by which a court Is lenabled to 
arbitrarily say in every case what conduct shall be considered reasonable and 
prudent, and what shall constitute ordinary care, under any and all circnm- 
Btances. The terms "ordinary care," "reasonable prudence" and such like 
terms, as applied to the conduct and affairs of men, have a relative sig- 
nificance, and cannot be arbitrarily defined. What may be deemed ordinary 
care in one case, may, under different surroundings and circumstances, be 
gross negligence. The policy of the law has relegated the determination of 
such questions to the 'jury, under proper instructions from the court It is 
their province, to note the special circumstances and surroundings of each 
particular case, and then say whether the .conduct of the parties in that case 
was such as would be exx)ected of reasonable, prudent men, under a similar 
state of affairs. When a given state of facts is such that reasonable men may 
fairly differ as to whether there was negligence or not, the determination of 
the matter is for the jury. It is only where the facts are such that all reason- 
able men must draw the same conclusion from them, that the question 
of negligence is ever considered as one of law for the court" 

We deem it unnecessary to cite other authorities. There are re- 
ported cases almost without number which have been passed upon by 
courts of last resort, both state and federal, illustrating the applica- 
tion of the rule above announced. A number of such cases have been 
before us on writ of error, and our views have heretofore been fully 
expressed in the reports of the opinions announcing the decisions Of 
this court in such cases. Referring generally to the decisions of the 
Supreme Court of the United States, with which we assume that the 
members of the bar are familiar, and to the decisions of this court, 
with which the members of the bar in this circuit should be familiar^ 
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we conclude that the trial court in the case now before us erred in 
withdrawing the case from the jury by his instructions to them to re- 
turn a verdict for the defendant 

Therefore, the judgment of the Circuit Court is reversed, and the 
case is remanded to that court, with directions to award plaintiff a new 
trisd. 



VlBST NAT. GOLD MINING CO. OF NEW YORK ft COLORADO T. 
AI/TVATER et at 

(Circuit Court of Appeals, Blghth arcolt December 6^ 190e.X 

Na 2,342. N 

L Tbiai/— DiBxonoiT ov Vebdict. 

A queetlon of law arises at the close of the evidence whether there U 
any snbstantlal eyldence on which a verdict can be sustained In favor ot 
the party producing the evidence, and, if there is no such evidence, it 
is the duty of the court to direct the Jury to return a verdict agahist them. 
[Ed. Note^— For cases in point, see Cent Dig. voL 40, Trial, U 339, 
876-380.] 

2. Mirks and Minkbals— Locations— Assbsshkivt Wobk— PxaroBMANC^-* 
BviDsncx. 

In a suit to quiet title to a mining dalm, evidence heid Insufficient to 
establish that the persons under whom defendants claimed title to the 
ground under a prior location bad performed the assessment work re- 
quired by Rev. St 1878, t 232'4 [U. 8. Comp. St 1901, p. 1426], so as to hold 
the ground against plaintllTs subsequent location. 

In Error to the Circuit Court of the United States for the District 
of Colorado. 

H, Riddell and E. W. Hurlbut, for plaintiflF in error. 
William H. Bryant (Charles S. Thomas and William P. Malbum, 
on the brief), for defendants in error. 

Before SANBORN and VAN DEVANTER, Circuit Judges, and 
PHILIPS, District Judge. 

PHILIPS, District Judge. The plaintiff in error, the First Na- 
tional Gold Mining Company of New York and Colorado, in 1901 
made application to the General Land Office of the United States for 
a patent on what is known as the "Burroughs Lode," embracing a 
number of alleged contiguous mines hitherto known as the "Garrison/' 
the "Vanderen," the "Beverly," the "Ford," the "Farmer," and on the 
west of said group the "Garrison," the latter embracing 233^ feet 
in length and 50 feet in width. The said mines had been located, per- 
haps, as early as 1859. The First National Gold Mining Company 
claims to have acquired said mining claims prior to 1889. There was 
no record evidence of the title to the said Vanderen, Beverly, Ford, and 
Farmer claims beyond a prior occupancy by the plaintiff m error and 
its predecessors. Said application for a patent was adversed by John 
Clear, Joseph Updegraff, and Martin Lawler, who are represented in 
this litigation by their respective administrator and administratrix. 
The said John Clear in his lifetime became the assignee of the prop- 
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erty in controversy under a location made thereon August 20, 1891, 
known as the "John Clear" 'location, August 20, 1891. Conformably 
to the provisions of section 2326, Rev. St. [U. S. Con^p. St 1901, p. 
1430], the adversing claimants instituted this action to determine the 
rights of the respective claimants to the premises. 

The statute applicable to the situation (section 2324, Rev. St U. $• 
1878 [U. S. Comp. St. 1901, p. 1426]) declares that: 

"On all claims located prior to the tenth day of May, 1872, ten dollars' 
worth of labor shall be performed or improvements made by the «tenth day 
of June, 1874, and each year thereafter, for each one hundred feet In leoguk 
Along the vein until a patent has been issued therefor ; but where such claims 
are held in common, such expenditure may be made upon any one claim ; and 
upon a failure to comply with these conditions, the claim or mine upon which 
such failure occurred shall be open to re-location in the same manner as 
if no location of the same had ever been made, provided that the original 
locators, their heirs, assigns, or legal representatives, have not resumed work 
upon the claim after failure and before such location.*' 

The contentions made in the pleading^ on behalf of the plaintiffs 
below are (1) that when said Clear made his discovery location and 
sunk his shaft in August, 1891, the premises were public domain, 
subject to entry, because the defendant below had not done the requir- 
ed amount of assessment work thereon for the years 1890 and 1891 ; 
and (2) that even if the defendant below did any such work, it was 
at the easterly end of the entire strip of ground, and as it had not 
shown any title to the 200 feet embracing the said Vanderen, Beverly, 
Ford, and Farmer claims, of 200 feet in length, the assessment work 
done on the strip east thereof could not be regarded as sufficient to 
preserve the other claims. At the conclusion of the evidence the 
court directed a verdict for the plaintiffs below. 

As the ground in controversy, where Clear and others made their 
alleged discovery shaft in August, 1891, had never been patented, it 
was subject to location if there had not been done the required amount 
of work thereon for the year 1890 by the applicant for the patent. 
Lawler and Updegraff having died before the hearing, their testi- 
mony is absent There is no claim made that the defendant below did 
any assessment work in 1891 before the location of the Clear lode, but 
it is claimed that the required assessment work was done in 1890 
on the 183-foot strip in the shafts and drifts thereon, known as the 
Gk)uld Shaft The substance of the testimony on behalf of the plain- 
tiffs below was as follows: Said Clear testified that he had lived 
for many years in the immediate vicinity of the Burroughs lode, and 
had known it for many years; it was about 400 feet from where he 
lived. He saw no work done thereon in 1890, although he worked on 
the Camp Grove mine, 300 or 400 feet away, for three months in 
1890; that in passing from the Camp Grove to his home he went with- 
in about 300 feet of the Burroughs mine ; that he worked on the Kan- 
sas lode about 150 feet therefrom; that nobody did any work on the 
Burroughs lode to his knowledge ; that he saw the Gould shaft on that 
part of the Burroughs lode every day in the week from his boarding 
house, and did not see anybody about the Gould shaft in 1890, and tfiat 
he did not believe that any one could have been working there without 
his seeing them. 



Digitized by 



Google 



FIBST NAT. GOLD MINING GO. V. ALTVATEB. S95 

Harvey Henry, who had lived near this place since 1865, who was an 
engineer and miner, testified that he knew the premises ever since he 
went there, and that he worked on the Camp Grove in 1890 ; that to 
the best of his knowledge no work was done on the Burroughs in that 
year ; that he would have seen the work had it been done because he 
was working right there close to it always. The Camp Grove claim 
was 450 or 600 feet away ; that he worked as an engineer on that claim, 
which kept him on the surface and in plain view of the Burroughs; 
that he worked on the Camp Grove claim during the last eight months 
of the year, but lived in Nevadaville, close by, right along. He was 
satisfied that no work was done on the Burroughs for the year 1890, 
because he was passing back and forth all the time ; that there was 
hardly a day but that he passed around the mine somewhere; that he 
worked on the Phoenix a few days, and that the parties could not 
have worked on the Burroughs during the first part of 1890 without 
him seeing them ; that if anyone had worked there he must have known 
it He testified ' that he knew the witnesses of the defendant below, 
William Williams and Arthur Lugg, and he knew Matthews in his 
lifetime, and that if these men had been working up there the first 
three or four months of 1890 he must have known it. 

James Williams, a miner, knew the Burroughs lode about 20 years. 
In 1890 he worked on the Leavenworth, about a mile from the Bur- 
'roughs, and passed within 600 or 700 feet of the property every day, 
and did not know of any work having been done thereon in 1890, and 
that he would have known it if it had been done. The ground he 
worked on was west of the Burroughs lode, about 350 feet west of 
the Clear Discovery shaft. Did not see anybody working in the 
Gould shaft; that if anybody had been working there in the spring 
of 1890 he would have known it because he knew where the men in the 
settlement worked. He knew Williams, Lugg, and Matthews. They 
did not work in the Gould shaft in 1890. In that year they worked 
in the shaft 78 feet west of the Ophir shaft, 108 feet'east of the Gould 
monument, off of the ground in controversy. That he walked by the 
shaft where Williams and others were working twice a day in 1889 
and 1890. This testimony rs not obnoxious to the criticism that it is 
negative in character. As to whether the locator has done the neces- 
sary amount of assessment work to entitle him to hold his claim, when 
contested, the evidence of the assessment necessarily is more or less 
in form negative. The witnesses ordinarily can only testify that they 
did not see the work done. The value of their testimony is conditioned 
upon their opportunities for observation and their relation to the situs 
of the mine, so as to enable them to see it and to say whether it was 
probable that they would have observed such a physical fact as the 
working of the mine had it been done before their eyes. These wit- 
nesses were miners. From the very habits of their vocation they would 
take notice of the presence of their fellows engaged in such work with- 
in the range of their vision, where * they were daily passing, do- 
ing like work in close proximity. It is a noteworthy fact that 
Clear and others who lived in the immediate vicinity of this mining 
claim, familiar with it many years prior to 1890, passing by it during 
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that year, should in 1891 express their confident assurance m its being 
public domain, based upon the absence of any work having been done 
on the ground in 1890, by entering thereon and making the location 
shaft. 

To meet this persuasive proof, the defendant below introduced Wil- 
liam Williams, who testified that he was living in that vicinity in 1889 
and 1890 and knew the Burroughs lode and the Gould shaft, and work- 
ed in the shaft in 1889 and a part of 1890 ; that he was working about 
100 feet down in the shaft; that he was working under a lease from 
Messenger, who was defendant's agent ; that Matthews was interested 
in the lease with him and Arthur Lugg drove the whip ; that he thought 
they did $200 or $300 worth of work in the shaft. Matthews is dead. 
The cross-examination of this witness demonstrated beyond any rea- 
sonable contestation that if he worked there at all it was in 1889. His 
statements were so confused and contradictory as to destroy the effect 
of his testimony as to his work there in 1890. The cross-examination 
further developed the -fact that he Had for some time been out of the 
country where this mine was located, and was living at Idaho Springs. 
He could not tell the year he left the locality of the mine. It further 
developed the suggestive fact that W. C. Matthews, brother of Thomas 
Matthews, who seems to have been acting in behalf of the defendant 
b^low, hunted up this witn^ess at Idaho Springs, who, though he had 
never worked on the premises, had refreshed the witness Williams' 
mind as to the circumstances. In response to the question : "Will you 
swear you ever struck a pick in that ground in 1890 ?" He answered : 
"No, sir, I won't." . 

"Q. Don't you know that you didn't? A. I don't believe I did, Q. Now, you 
are certain, aren't you, that you began to work In the spring of 1889. and 
worked about two months? A. Worked two or three months. Q. You are also 
certain you went back there about three months later and then went to work 
again and worked about three months? A. Yes, sir. Q. Never worked there 
after that, did you? A, No, sir." 

When inquired of, if as a matter of fact he had not forgotten all 
about the matter when William Matthews came to see him, this ques- 
tion was asked him : 

"If he hadn't come to see you you would have never remembered anything 
more about it? A. Yes, sir." 

Arthur Lugg, a witness for the defendant, testified that he lived at 
Nevadaville, which is near the Gould shaft, until he was about 15 years 
old; that he knew the Gould shaft, and worked there one Saturday 
driving the whip horse (used for hoisting) when he was 13 years old; 
that being 13 years before the trial. This witness was also approached 
by said William Mattho^ts, who asked him if he did not work for Tom 
and William, and he said, "Yes." 

The last witness for defendant below was Mrs. Eliza Matthews, 
widow of the man who is alleged to have done the work. She testified 
that she remembered her husband to have worked there in 1890 on 
account of the birth of her son ; but she testified that he worked alone 
there that year, and that Williams worked with him the previous year, 
and she also put the boy Lugg there with him in 1889. It was further 
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developed on cross-examination that from the time of the alleged work 
to a few days previous to the trial she had never thought of the mat- 
ter; and she said her husband never worked there atter September, 
1890, and when cwif ronted with his affidavit to his having done work 
there in 1893, she admitted that she did not remember dates, because 
she never interested herself with the mining at all. If she is to be 
credited the other two cannot be, since she testified to work done by 
her husband along in 1890, and she is the only one who does so testify. 
In this she is flatly contradicted by three witnesses, to say nothing of 
the remarkable circumstance of a man working unaided in a mine 100 
feet below the ground. 

Judge Riner, who presided at this trial, after the argument on the 
motion for an instructed verdict, said: 

*'I bave watched this testlnKmy with a good deal of care. My own view Is 
that you have not shown the amount of assessment work over there to entitle 
you to that As to the work you did in the Qoul<l shaft, you bring in here a 
woman who testified her husband worked there a certain time, and a boy who 
said be worked there one Saturday driving a horse; and against this testi- 
mony we have the testimony of Mr. Williams, who testified that he passed there 
every day. I think the plalntilT has the preponderance of the evidence as 
against you, so that I am inclined to grant the instructioi^ I do not think 
the testimony showing the amount of your assessment work is at all satisfac- 
tory ; it would not be to me, and I think It fails in that, so far that it brings the 
case within the rule that obtains In this court, viz.: Wh^i the court is sat- 
isfied that the verdict should be but one way, it is its bounden duty to instruct 
that way. I think the preponderance of the evidence is in favor of the pialn- 
tifTs contention that you did not do the assessment work." 

No right-minded, self-asserting judge, with a proper sense of duty, 
will permit a judgment, subject to his supervisory control, to be en- 
tered which his intelligent conviction advises him is unsustained by 
sufficient evidence. While abstaining from an undue assumption of 
the province of the jury to determine where the truth lies in conflict- 
ing evidence, and the reasonable inferences to be drawn therefrom, 
as said by Mr. Justice Brewer, in Patton v. Texas & Pacific Ry. Co., 
179 U. S. 660, 21 Sup. Ct. 275, 45 L. Ed. 361: 

"The Judge Is primarily responsible for the Just outcome of the trial. ^ ^ • 
He has the same opportunity that Jurors have for seeing the witnesses, for not- 
ing all those matters in a trial not capable of record, and when in his deliberate 
opinion there is no excuse for a verdict save in favor of one party, and he so 
rules by instructions to that effect, an appellate court wlU pay large respect to 
his Judgment" 

In Cudahy Packing Company v. Marcan, 106 Fed. 646, 46 C. C. A, 
676, 54 L. R.' A. 258, the syllabus prepared by the court lays down the 
proposition that : 

"At the close of the evidence there is always a preliminary qu^tion for 
the Judge before the case can be properly submitted to the Jury, and that is 
whether or not there is any substantial evidence upon which the Jury can 
properly return a verdict in favor of the party who produces it, and. If there 
is no such evidence, it is the duty of the court to direct the Jury to return a 
verdict against him." 

Conceding that, under the pleadings, the burden was upon the plain- 
tiff below to show the failure of the defendant below to perform the es- 
sential work on the claim in question for the year 1890, we are satisfied 
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from an examination of all the evidence that the trial court was war- 
ranted in directing a verdict for the plaintiffs. In view of this conclu- 
sion, it is unnecessary to consider otfier questions raised in the assign- 
ment of errors. 

The judgment of the Circuit Cburt is affirmed. 



TOLEDO, ST. L. & W. IL CO. v. CONNOLLY. 

(Circuit Court of Appeals, Sixth Circuit. January 8, 1907.) 

No. 1,553. 

1. Railboads— Injuries to Licensees— Negligence— Question fob Jubt. 

In an action against a railroad company for l^illing the superintendent 
of a milling company by crushing him between certain cars and a wooden 
spout or cliute through which grain was loaded from the mill into the 
ears, evidence held to require submission to the jury of the question of 
defendant's negligence in backing the cars onto the switch without notice 
to decedent 

2. Trial— Instructions— Cbedibilitt of Witnesses. 

An instruction that a witness might be contradicted, not simply by a 
witness swearing to the opposite, but by the improbability of his story, 
and by anything, either In the testimony as given or in the circumstances 
of the case presented, which in the judgment of the jury tended to dis- 
credit the witness' statements, the jury being required to ascertain the 
truth by the exercise of common sense, etc., was proi)er. 

[Ed. Note.— For cases In point, see Cent. Dig. vol. 46, Trial, §§ 531-533.] 

3. Death— Actions— Parties— Beneficiaries. 

Under the Ohio wrongful death act, providing that the recovery shall 
be for the exclusive benefit of the wife or husband, and children, or if 
there be neither of them, then of the parents and next of kin of the person 
whose death shall be so caused, the recovery to be apportioned among the 
beneficiaries with reference to their age and condition ai&d the laws of de- 
scent and distribution of personal estates left by persons dying intestate, 
where decedent died leaving a father and mother and brothers and sisters, 
the action was properly brought for their joint benefit, and not for the ben- 
efit of decedent's next of kin. excluding his parents, though on decedent's 
death his personal estate would have passed to hla brothers and sisters^ 
and not to his father and mother, as provided by Ohio Rev. St. 1906, §1 
4153, 4159. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 15, Death, §S 47, 4a] 

In Error to the Circuit Court of the United States for the Western 
Division of the Northern District of Ohio. 

C. A. Schmettau, for plaintiff in error. 

James M. and Walter F. Brown, for defendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This suit was brought to recover dam- 
ages for the death of Patrick Duffy through the wrongful act, neglect 
and default of the Toledo, St. Louis & Western Railroad Company. 
There was a verdict and judgment for the plaintiff below which the 
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railroad company seeks to have reversed principally on the ground that 
the court should have given certain directions in its favor. 

The accident occurred on January 26, 1904, on a switch of the rail- 
road company adjacent to the mill of the Miami Maize Company. Duf- 
fy was a foreman of the Maize Company in charge of the loading and 
unloading of cars. At the time of the accident, a car was being 
loaded by a gang of men under control of Duffy. This car stood on 
the switch next to the mill and was being loaded by the use of a wood- 
en spout or chute extending from the mill into the car through its 
door. . Standing on the switch about five feet to the west of this car, 
was a string of three empty cars on which the brakes were not set. 
There was a downgrade from the main track to the mill on this side 
of the switch. While Duffy was standing in the door of the car, direct- 
ing his gang of five or six men, two box cars, coupled together and in 
charge of a brakeman, were kicked down upon the switch by the engine 
of a switching crew in charge of Conductor Turner. The cars, when 
cut off from the engine, were thrown into the switch with such force 
that the brakeman failed to stop them ; they struck the three empty 
cars, forced them violently against the ca'r being loaded, and Duffy 
was caught between the side of the door and the wooden spout and 
killed. The negligence charged against the railroad company was, 
first, in not giving Duffy notice that the two cars were about to be 
kicked down upon the Maize Company's switch; second, in failing 
to set the brakes on the stationary cars; third, in throwing the two 
cars, detached from the engine, upon the switch with such force that 
they could not be controlled; fourth, in failing to provide a proper 
and sufficient brake on one of the two cars thrown in, so they could 
be stopped in time; and, fifth, in not stopping these two cars in time, 
but negligently permitting them to collide with the cars standing on the 
switch. 

The principal contention was with respect to the claim of negligence 
in failing to give Duffy notice that the two cars were about to be 
thrown in upon the switch. The railroad company contended it had 
established by the uncontradicted testimony of Conductor Turner, sup- 
ported by his assistant Smith, that notice was given Duffy, and the 
court was requested, for that reason, to give certain charges which 
would have required the jury to dispose of this claim in favor of the 
railroad company. The court refused to do this. Notwithstanding the 
vigorous argument of counsel for the railroad company, we think the . 
court below took the proper view of this matter in leaving to the jury 
the decision of the disputed question of fact involved. Counsel as- 
sumed that because Turner, supported by Smith, testified that Duffy, 
some 20 minutes before the accident, gave him a list of the cars to be 
taken from and the cars to be put upon the Maize Company's switch, 
saying, "Come right away, just as soon as you can," and he replied 
"AH right, Pat, I will be there right away," that all the notice required 
had been given, and since there was no witness to contradict this 
statement, Duffy being dead, it must be accepted as the truth, and this 
claim of negligence eliminated. The court was asked to charge that 
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"wliile'the jury arc the judges of the credibility of the witnesses, yet 
the jury has no right to disregard the uncontradicted testimony of a 
witness whose credibility and veracity are unimpeached." This the 
court gave as correct in the abstract, but, applying it to the case in 
hand, reminded the jury that a witness might be contradicted, not 
simply by a witness swearing to the opjposite, but by the improbability 
of his story, and by anything, either in the testimony as given or in the 
circumstances of fhe case presented, which in the judgment of the 
jury, tended to discredit his statements. "Common sense," said the 
court below, *'is to be applied here as everywhere; and no technical 
rule of law h'amesses your judgment or controls your common sense 
view of what is the truth, when it comes from the witness stand. You 
are the judges of that" 

We find nothing to criticise, but something to admire, in the lucid 
definition given by the court of the word "contradicted" as applied to 
testimony given in the course of the trial; and we think the court 
was justified in view of the argument of counsel for the railroad com- 
pany, in saying \o the jury that the fact that Duffy, after his conver- 
sation with Turner, immediately put himself in a place of great danger, 
where he met his death, might be treated by the jury as a circumstance 
contradicting Turner's statement that he was notified they were going 
to throw the cars in upon the switch at once. A number of witnesses 
testified to the custom of the railroad company to notify DuflFy or one 
of his men, whenever it was about to kick cars in upon the Maize Com- 
pany's switch, so that, if a car was being loaded, the spout, might be 
removed and the men look out for themselves. Whether this custom 
existed, whether ordinary care required its observance, and whether 
any notice in compliance with it was given just prior to the time of the 
accident, were all questions which were properly submitted to the jury. 
We are clearly of the opinion that the court would not have been jus- 
tified in taking this case, or the part to which we have alluded, from 
the jury. 

DuflFy left a father and mother and some brothers and sisters, and it 
is submitted that no testimony as to the condition of his father and 
mother, and the help he had been in the habit of giving them, should 
have been admitted, because, under the statutes of descent and dis- 
tribution of Ohio, his personal estate would have passed to his brothers 
and sisters and not to his father and mother. Rev. St. Ohio, 1906, §§ 
4153, 4159. But the Ohio statute regulating the action for injury by 
• wrongful death, provides that it shall be "for the exclusive baiefit of 
the wife, or husband, and children, or if there be neither of them, then 
of the parents and next of kin of the person whose dealh shall be so 
caused." This action was properly brought for the benefit of the par- 
ents and next of kin of Duffy. The subsequent provision that the 
amount recovered "shall be apportioned among the beneficiaries, unless 
adjusted between themselves, by the court making the appointment in 
such manner as shall be fair and equitable, having reference to the age 
and condition of such beneficiaries and the laws of descent and distri- 
bution of personal estates, left by persons dying intestate," did not 
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make this an action simply for the benefit of the next of kin, exclud- 
ing the parents. While the laws of descent and distribution of per- 
sonal estates are to be considered by the court making the apportion- 
ment, the distribution is not to be made strictly in accordance with 
such laws, for the court is also required to consider the age and condi- 
tion of the beneficiaries, a thing not taken into account in the laws of 
descent and distribution. Rev. St. Ohio, 1906, § 6136. 
The judgment is affirmed. 



DADT T. BACON. 
(Glrcnlt Court of Appeals, Second Circuit December 4, 1006^) 

No. 45. 

Towage— SiNKiNQ or Tow— I^btlitt or Towinq Ykbsbi:.. 

A steamship held not In fault for the sinking of a barge which she was 
towing on one of her regular trips from New York to Cuba, because of her 
keeping up her regular speed until the barge was found to be In distress* 
where the weather was fair, and the sinking resulted from the unsea- 
worthiness of the barge for such a voyage due to her age and structural 
weakness, which condition was not known to the master of the steamship 
nor apparent; he harvlng the right to rely on the assumption that her 
owner oonsldered her fit for the voyage when he contracted for the tow- 
age, knowing that the steamship was required to make schedule time. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 45, Towage, ft 11, 
24,25.] 

Appeal from the District Court of the United States for the South- 
em District of New Yoric. 

For opinion below see 133 Fed. 98G. 

This cause comes here upon cross-appeals from a decree of the Dis- 
trict Court, Southern District of New York, holding the respondent, 
who was operating the S. S. Vimeira under a time charter, liable for 
one-half the damages sustained by libelant by reason of the sinking 
and total loss of his barge James L. Ogden and her cargo. 

Peter S. Carter, for libelant. 
C. S. Haight, for appellee. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

LACOMBE, Circuit Judge. The steamship with the barge in tow 
on a hawser, started from New York about 4 a. m. on June 3, 1902, 
bound for Cardenas, Cuba, and laid her course for Cape Hatteras. 
The following excerpt from the opinion of the district judge accurately 
sets forth the circumstances attending the sinking : 

"The weather was fine [at the start] and continued so until the end. The 
steamship's usual speed was from 8 to 9 knots. During the day she made 
ahout 7 knots. Up to about 8 o'clock p. m. so far as the steamship was ad- 
vised nothing unusual occurred on the barge, although she was sheering 
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badly owing fo her lack of a rudder, but at that time a signal was dis- 
played to the steamship asking her to proceed slowly. The steamship complied 
with the request and during the night went at the rate of about 2 knots. 
There is a conflict between the witnesses from the barge as to her con- 
dition at this time, one of three men on board testifying that there were then 
two feet of water In the hold, and another that the barge was not then leaking 
seriously. I am inclined to believe the former. There is no dispute between 
the two witnesses, who have been examined of those on board, that after 
the signal she leaked badly. During the night, one of her two pumps became 
choked and useless. By pumping all night with the other she was kept 
afloat but when day broke on the morning of the fourth a sign was dis- 
played on the barge, that she would not float more than two or three hours 
and the men were then taken off by a boat from the steamship. At this time 
the tow was opposite a point on the coast about half way between the Dela- 
ware and Chesapeake Bays. The master of the steamship so estimated, and 
that they were then about 60 miles from the coast and about 90 miles from 
Cape Henry. Under the circumstances, he did not feel bound to deviate from 
his course, especially as the appearance of the barge indicated that it was 
not probable she would last much longer, though in fact she did not sink 
for 8 or 10 hours. If that could have been known at the time, it does not seem 
that it would have made much difference, as it is doubtful If in view of her 
position, she could have been saved in any event. Her distance from the coast 
and the nearest point of refuge was such that going at the slow rate of speed 
she was obliged to use under the circumstances, she was practically without 
reasonable hope of reaching harbor, after she became partially filled with 
water." 

# 

The barge was an old one, built in 1864, and although she had been 
repaired and was no doubt fit for ordinary towing, she was in no con- 
dition structurally to withstand the strain of a long sea voyage, with- 
out a rudder, in tow of a steamship of a regular line, which was running 
on schedule time and had to keep up to a speed of 7 knots in or- 
der not to fall behind it, or incur liability for delay to the shippers 
of her cargo. She was, as the District Judge found, unseaworthy in 
the sense of not being in a fit condition to tow safely on the voyage 
which she entered upon. 

The claim made in the libel, and on which libelant relied upon the 
trial was that there was a special contract that instead of laying the 
usual and direct course for Cardenas the steamship would keep along 
the coast, so as to be within 10 or 15 miles of shore and therefore, in 
a case of disaster much nearer to a port of refuge than she would be 
on her regular course and to tow at a lower rate of speed. On the 
argument, it was further contended that, even without a special con- 
tract, she should have followed the coast line as a safer course with a 
barge in tow. There was a sharp conflict of testimony as to what 
took place when the contract was made; on the part of the libelant 
evidence was put in tending to show such a contract; on the part of 
the respondent there was proof that such a contract was asked for 
but that it was refused, that libelant's agent was told the Vimeira would 
not follow the coast, and that her speed would not be reduced because 
she was running on a regular line, and because the sum offered for 
towing the barge was not sufficient to warrant her going at any less 
speed than ordinary — Syi to 9 knots. The District Judge heard and 
saw the witnesses, and found against the libelant on this branch of the 
case. He says: 
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"If the contract was as contended for !^ the libelant, the reelpondent would 
have incnrred a liability for expenses considerably in excess of the towage 
returns. The improbability of snch a contract being made In connection with 
the testimony satisfies me that the respondent's version of what occurred be- 
tween the parties should be accepted." 

We fully concur in this conclusion. The libelant, therefore, took 
the chances as he had the right to do if he so elected, of whatever in- 
creased risk there was in towing 40 or 50 miles from the coast at the 
speed which the Vimeira maintained, until advised of disaster, viz., 
7 knots. . 

The District Judge held the respondent in fault because, although 
not advised of the structural unseaworthiness of the i>arge, the master 
of the Vimeira nevertheless could see enough about her to inform him 
that she was not in fit condition to tow at that rate of speed, and 
should therefore have reduced it. Two circumstances are relied upon : 

(1) Her freeboard. There is some dispute as to what this was; 
one \vitness says 2 feet amidships and 4 to 4J4 feet at the bow, an- 
other makes it between 5 and 6 feet at the bow and a foot and a half 
less aft. Moreover there was a bulkhead built across the bow to 
throw the water off when it struck her. Whatever was her actual 
freeboard it was amply sufficient for towing at 7 knots down to the 
time when signal was made and the speed reduced. The weather 
was fine and during her course down to the time when she was found 
to be making water — ^as the respondent's own witness testified "she 
rode beautifully in the sea * * * there was no washing at all 
over her, she acted beautiful that way." There seems to have been 
nothing in her freeboard to call for reduction of speed during that 
period. 

(2) The absence of a rudder. Before starting the respondent had 
her rudder removed, apparently because it would be difficult to handle 
it in a heavy sea. In consequence, it was apparent that she would 
continually sheer from side to side and thus be exposed to greater 
strain. Because she had no rudder, the pilot who took the Vimeira 
down through the harbor refused to tow her, and she was brought 
down to the Lightship by a tug. That, however, was because of the 
damage she might do to other craft which would have to be encoun- 
tered in a crowded harbor. In the open ocean with plenty of sea 
room the situation would be different. She was not heavily laden and 
we do not find sufficient in the evidence to warrant the conclusion 
that a sound, well-built craft might not be expected to withstand the 
added strain of towing without a rudder without incurring any par- 
ticular risk. She was not in fact sufpciently sound in structure to 
stand that strain, but there was nothing in her appearance to convey 
that information to the master of the steamer, who knew she was 
turned over to him to tow through the open ocean at his ordinary 
speed. He was entitled to rely on the assumption that her owner, who 
knew her internal structure and condition, considered her fit to set 
out on such a voyage^ and until something occurred to indicate that 
such assumption was unsound, was entitled to rely upon it The Dis- 
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trict Judge, in our opinion, gave too much consideration to a remark 
of the master upon cross-examination that he considered "one knot 
was too great a speed to tow that barge." This is wisdom after the 
event, and manifestly an exaggerated form of expression epitomizing 
his general disgust at the complete break down which occurred without 
any untoward condition of wind or sea. He says that he did not think 
her "all right" to tow when she was given to him, but his testimony 
shows that what he meant was that he considered it a "very foolish 
idea" to tow without a rudder. • 

In our opinion, no fault is proved against the steamer. The decree 
is reversed, with costs, and cause remitted, with instructions to decree 
in accordance wijth this opinion. 



PENNSYLVANIA R. CO. v. McCAFFREY et nx. 

(Circuit Court of Appeals, Third Circuit January 14^ 1907.) 

No. 27. 

1. Cabbiebb— iNjuBifis TO Passenoebs—Bubdbn of Pboof. 

In an action against a carrier for injuries to a passenger, the burden of 
proof of negligence is on the plaintiff, and cannot be shifted to the de- 
fendant without showing that the injury In question was caused (ry some 
person or thing connected with the carrier's railroad or business of 
transportation. 

[EXi. Note. — ^For cases In point, see Cent Dig. vol. 9, Carriers, U 128^ 
1294.] 

2. Same—Evidence. 

In an action for injuries to a passenger by a missHe coming ttirough an 
open car window, plaintiff's evidence was that the missile entered through 
an open window on the side next to a passing freight train, that it was a 
bolt with a nut on the end of it, and that such bolts were largely used 
Jn constructing ordinary freight cars, while, 6n the other hand, there was 
evidence that the missile was thrown through an open window on the op- 
posite side of the car by one of several boys who were pelting the train 
as it went by them. Held, that the evidence as to whether the missile 
came from a source for which the carrier was responsible was insufficient 
to justify a verdict against it, and that a verdict should, therefore, have 
been directed In its favor. 

In Error to Circuit Court of the United States for the District of 
New Jersey. 

James B. Vredenburgh, for plaintiff in error. 
Edwin P. Smith, for defendant in error. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

DALLAS, Circuit Judge. In this opinion the parties to the cause 
will be referred to in accordance with their respective positions in 
the court below, where Mr. and Mrs. McCaffrey were the plaintiffs 
and the Pennsylvania Railroad Company was the defendant 

While the plaintiffs were passengers in one of the cars of a train 
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operated by the defendant, Mrs. McCaffrey was struck by something 
which entered the car from the outside, and the defendant was averred 
to be liable for the injury thus caused to her, because, as was alleged, 
it "carelessly, negligently and improperly allowed certain of its rolling 
stock to become so out of repair and unsafe, and so carelessly, negli- 
gently, and unskillfully operated, managed and controlled its said 
railroad and the appurtenances thereto, and in particular a certain 
other train of cars consisting of box or freight cars, drawn by a 
locomotive upon the track next northerly to Ae track whereon was 
the train of passenger cars in which the said plaintiff, Mary B. Mc- 
Caffrey, was, that 3ie said plaintiff, Mary B. McCaffrey, without any 
notice or warning to her given, and without any fault or negligence 
on her part, was struck upon the head by a bolt, bar, or other piece of 
iron or steel, coming loose and separated from one of said box or 
freight cars (the same being then and there unsafe and out of re- 
pair)." The plea was the gpneral issue, and at the close of the trial 
the court, though requested, refused to direct a verdict for the de- 
fendant This refusal, amongst other things, is here assigned for 
error. 

It is unquestionably true, as in substance was averred, that the 
defendant owed to Mrs. McCaffrey the duty to see to it that, while 
she was a passenger upon its train, no harm would come to her through 
any negligence in the operation or management of its railroad or of 
the appurtenances thereto, including "the certain other train of cars" 
referred to in the above extract from the declaration. But, except as 
against its negligence or that of its servants, the defendant did not, by 
accepting Mrs. McCaffrey as a passenger, become an insurer of her 
safety. The gravamen of her complaint — ^the gist of her cause of 
action — ^was negligence. She necessarily alleged that her injury was 
caused by lack of due care, and evidence of negligence, or of some fact 
or circumstance justifying the assumption of its existence, was there- 
fore indispensable. The burden of proof in all such cases rests at 
first upon the plaintiff, and, even in the case of a passenger, it cannot 
be shifted to the defendant, without showing that the injury in ques- 
tion was caused by some person or thing connected with its railroad 
or business of transportation. Hence it was that the plaintiffs in the 
present case endeavored to maintain their special allegation that the 
thing which struck Mrs. McCaffrey had come "loose and separated" 
from one of the cars of a passing train, and, if the evidence they ad- 
duced had been sufficient to warrant a finding that such was the fact, 
nothing more, at the outset, could have been required of them, for 
from such a finding, if made, a presumption of negligence would have 
arisen, which, unless and until rebutted, would have been conclusive. 
When, however, the learned judge was asked to direct a verdict for 
the defendant, the taking of testimony had been concluded, and the 
question then presented was whether, upon all the evidence, the 
plaintiffs' hypothesis as to the source of the offending missile could 
reasonably be adopted, and we think this question should have been 
negatively determined There was no direct testimony as to where 
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it came from, nor was there any proof from which, in our opinion, its 
nature and origin could be legitimately inferred. The evidence on be- 
half of the plaintiffs was, in effect, that it entered through an open 
window on the side next to the passing freight train, that it was a 
bolt with a nut on the end of it, and that such bolts were largely used 
in constructing ordinary freight cars ; whilst, on the other hand, there 
was evidence tending to show that the hai-m-inflicting thing, whatever 
it may have been, was thrown through an open window on the op- 
posite side of the car, by some one of several boys, who, as was testified, 
were pelting the train as it went by them. 

Upon this state of the proofs the defendant's request for binding 
instructions should not have been denied. Undoubtedly, it commonly 
is within the province of the jury to decide an issue as to negligence 
by drawing the reasonable inference from the primary facts. But 
reasonable inference is one thing, and mere guess or arbitrary sur- 
mise is another and very different thing, and though it may be that 
the evidence for the plaintiffs, if alone considered, would have war- 
ranted a suspicion that in some way or other the moving freight train 
was responsible for Mrs. McCaffrey's hurt, yet it is plain that, from 
the evidence as a whole, no more explicit deduction could have been 
properly made than that the missile which struck her came either from 
that train or from one of the boys that have been referred to. The 
jury, however, was allowed to conjecture that it came from the train, 
and upon that conjecture merely to base the further finding, also an 
inferential, though a legal, one, that the defendant had been guilty 
of negligence. 

We think this should have been prevented by granting the de- 
fendant's request for a directed verdict, and therefore the judgfment of 
the Circuit Court is reversed. 



MORRIS V. DUNBAB. 

(Circuit Court of Appeals, Third Circuit. January 8, 1907.) 

No. 47. 

Wbit of Ebbob— Final Judgment. 

Defendant filed a general demurrer to plaintHTs statement or declara- 
tion, which demurrer was sustained with leave to the plaintiff "to discon- 
tinue on payment of costs," but it did not appear that there had ever been 
a discontinuance, or that defendant had ever entered Judgment against 
plaintiff prior to the suing out of the writ of error. Held, that the order 
was not such a final judgment as would support the writ 

[Ed. Note. — For cases in point, see Cent Dig. vol. 2, Appeal and Error, ( 
465.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 
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L. C. Barton, for plaintiff in error. 

John N. Dunn and A. S. Moorhead, for defendant in error. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge, 

LANNING, District Judge. The record submitted to us in this 
cause shows that the defendant filed a general demurrer to the plain- 
tiflF's statement, or declaration. After argument of the demurrer, as 
appears by the opinion brought up with the record, the court concluded 
that the demurrer should be sustained, and added that "the plaintiff 
will have leave to discontinue on payment of costs." A writ of error 
operates only on a record in which a final judgment has been entered, 
and the only final judgment that could have been entered against the 
plaintiff on this demurrer was a judgment nil capiat, or its equivalent. 
2 Archbold's Practice (12th Ed.) 934; Tidd's Practical Forms (8th 
Ed.) 250; United States v. Leverich (D. C) 9 Fed. 481; Gould v. 
Evansville, etc., R. R. Co., 91 U. S. 526, 527, 23 L. Ed. 416; Cole 
V. Wooden, 18 N. J. Law, 15, 20. It is a common practice, however, 
when a demurrer is sustained, to enter an interlocutory order in favor 
of the demurrant, and to allow the defeated party an opportunity to 
amend or to plead over. Alley v. Nott, 111 U. S., 472, 474, 4 Sup. Ct. 
495, 28 L. Ed. 491. In this case, instead of allowing the plaintiff to 
amend his statement, or declaration, the court stated that he might 
discontinue. Whether he entered an order of discontinuance does not 
appear. Neither does it appear whether the defendant has entered any 
judgment against the plaintiff. 

The result is that we are compelled to dismiss the writ of error. But 
as the defendant has argued only the points presented by the assign- 
ment of errors, and has not moved to dismiss the writ, no costs will be 
allowed. 



In re DIAMOND. 

(Circuit Court of Appeals, Second Circuit Dec^nber 4, 1006.) 

No. 44. 

1. BaWKBUPTCY— COUBT OF BANKBUPTCT7-P0WEB TO AMEND PBIOB OBDEBS. 

A court of bankruptcy has power to amend an order of discharge at 
any time before the proceedings In the case have been closed provided such 
amendment will not affect vested rights. 

2. Sakb— DiSGHABOB— Pabtrebship Debts. 

Partnership creditors may prove their claims against the estate of a 
bankrupt partner, although entitled to share only In the surplus of his 
estate after his individual creditors hav« been paid, and where their debts 
have been scheduled, and they have had due notice of the proceedings, the 
bankrupt is entitled to a discharge from such debts as well as his Individ- 
ual debts. 

[Ed. Note.— For cases in point; aee Cent Dig. voL 0» Bankruptcy* t 77&j 
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Petition to Review Order of the District Court of the United States 
for the Southern District of New York. 

This cause comes here upon petition to review an order made by the 
District Court, Southern District of New York, amending the order of ad- 
judication and petition and order for discharge, so as to discharge the bank- 
rupt from his debts as member of a partnership, as well as from his in- 
dividual debts. The original schedule enumerated all the firm creditors, who 
had due notice of all proceedings. 

Sol. J. Frendenheim, for petitioner. 
E.. J. Myers, for respondent. 

Before LACOMBE, TOWNSEND, and .COXE, Circuit Judges. 

PER CURIAM. The amendments were such as the District Court 
had power to make, and the case seems a proper one for the granting 
of the relief prayed for. See In re Kaufman (D. C.) 136 Fed. 262, 
in the conclusion and reasoning of which we fully concur. The peti- 
tioning creditor contends that the case cited was erroneously decided 
because it held that firm creditors might present their claims against 
the individual bankrupt, whereas this court in Re Janes, 133 Fed. 912, 
67 C. C. A. 216 held that "such proof could not be made." This is 
a misreading of our decision in the Janes Case. We did not hold 
that such claims might not be made — indeed section 5f, Bankr. Act 
July 1, 1898, c. 641, 30 Stat. 547 [U. S. Comp. St. 1901, p. 3424], 
evidently contemplates that they may be made — ^but only that when 
creditors of a partnership and creditors of an individual member there- 
of had proved their claims, they should not all share alike in the indi- 
vidual estate, that the individual creditors should first be paid from the 
individual estate, and that it was the surplus only, if any there were 
after such payment, which could be marshaled for distribution to the 
firm creditors. 

The order is affirmed. 



WELLS & RICHARDSON CO. ▼. ABRAHAM et aL 

(Circuit Court of Appeals, Second Circuit November 19, 1908.) 

No. 178. 

Injunction— Gbounds— Inducing Bbeagh of Contbaots. 

An order granting a preliminary injunction restraining defendants from 
inducing complainant's customers to violate their contracts by selling a 
proprietary medicine manufactured by complainant to defendants, contrary 
to tbe terms of their said contracts, considered, and affirmed. 

Wallace, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of New York. 

For opinion below, see 146 Fed. 190, 

E. E. Wise, for appellants. 

F. S. Reed, for appellee. 

Before WALLACE, TOWNSEND, and COXE, Circuit Judges. 
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PER CURIAM. The assignments of enpr do not require us to de- 
cide whether the terms of the injunction are broader than the case 
warrants. The fifteenth assignment is the onlv one directed to the^ 
point, and does not specify any particulars in which the terms are too 
broad. For reasons stated on the argument, we are of the opinion that 
we are not authorized to pass upon the question of jurisdiction pre- 
sented. 

Upon the principal question argued we are not convinced of the un- 
soundness of the conclusions of Judge Thomas as expressed in his 
opinion in the court below, and see no reason for departing from our 
usual custom not to formulate an extended opinion on appeals from 
orders for preliminary injunctions where we affirm the court below, 
unless we cusapprove the reasoning of its opinion. 

The order is stffirmed. 

WALLACE, Circuit Judge (dissenting). I do not agree with the 
majority of the court that we are not authorized to pass upon the 
question of the jurisdiction of the court below. In Boston & Maine 
Railroad Co. v. Gokey (lately decided by this court) 149 Fed. 42, I 
have given the reasons why I think the court should no longer adhere 
to its decisions in United States v. Lee Yen Tai, 113 Fed. 465, 61 C. 
C. A. 299, and Fisheries Co. v. Lennen, 130 Fed. 633, 65 C. C. A. 
79. I think, however, that the bill shows a case in which the requisite 
jurisdictional amount is involved. One of the rights sought to be 
protected by the complainant is its system of contracts, which is al- 
leged to be of the value of more than $2,000, and the bill alleges that 
the acts of the defendant which are complained of are destructive 
thereof. 



BULLOCK ELECTRIC MFG. GO. ▼. GENERAL ELECTRIC CO. 

(Circnit Court of Appeals, Sixth Circuit December 4^ 1906.) 

No. 1,550. 

1. Patents— InvzNTioR—AJiHATUBB Cores. 

The Relst patent, No. 506,637, for an Improvement in armature cores 
designed to secure ample yentilati<Hi by the use of metal separators be- 
tween the sections of Iamin£e of which the core Is built up, discloses 
mer^y a carrying forward of the idea of prior devices by the use of the 
same means changed only in form or degree which did not Involve inv^i- 
tion ; it is also void for insufficiency of description of the separators In 
respect to their thickness, form, and composition to differentiate them 
from those of the prior art, being described In the specification merely as 
-thin" and of •♦metal." 

f. Same. 

When the novelty of an Invention consists In the dimensions or the 
material of the new thing devised, the patentee must specify the par- 
tlcalar dimensions or the particular material his Invention contemplates. 

[Ed. Notew— For cases in point, see Cent Dig. voL 88, Patents, SS 133- 
135%.] 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 
For opinion below, see 146 Fed. 549. 
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Thomas F. Sheridan and C. V. Edwards, for appellant 
W. K. Richardson, for appellee. 

-Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This is an appeal from an interlocu- 
tory decree of the Circuit Court sustaining certain claims of a patent, 
awarding a perpetual injunction, and ordering a reference to a mas- 
ter for the ascertainment of profits and damages. The patent which 
is the basis of the controversy is No. 508,637, issued to H. G. Reist, as 
assignor to the coipplainant, November 14, 1893, for an "improvement 
in the construction of armature cores" in dynamo electric machines. 
The bill charged the defendant, the Bullock Electric Manufacturing 
Company, with infringement. The answer denied that Reist was the 
first inventor of the devices for which the patent was granted, averred 
the anticipation thereof by numerous former domestic and foreign 
patents and earlier publications disclosing the supposed invention of 
Reist, and also denied infringement. In his specification the patentee 
states that his object was to improve the construction of armature 
cores, so as to obtain ample ventilation for dissipating the heat generat- 
ed therein without detriment to the inductive qualities of the core. 

It was well known that in the operation of such machines, heat was 
generated in the core of the armature by eddies of the magnetic flux 
in parts remote from tlie conductor whereby a waste of power was in- 
curred; and besides, the obstruction thus encountered incited heat 
which might become injurious to the armature. Other factors are 
suggested which combined to create heat in the core, but that mention- 
ed has been recognized as the principal one. Naturally this difficulty 
was most serious in large armatures consisting of massive collections 
of iron. The core of the patent in suit is, sayfe the patentee, to be built 
up in the usual manner of annular iron laminae in layers, and is sup- 
ported by a spider having arms radiating from the shaft, but instead 
of making the core solid from end to end, he builds it up in sections 
or bundles of laminae, and between each two sections he introduces 
skeleton separators which consist of "ribbed castings, riveted or other- 
wise suitably fastened to the side of one of the laminae, and each adapt- 
ed to bear against the outside lamina of the pext section." In another 
place, he states that, instead of the ribbed castings, he proposes in 
some cases to make the separators of sheet metal, having one portion 
turned up at right angles to the other, which latter is "riveted or other- 
wise secured to" the outside lamina of a section, while the edge of 
the turned up portion bears against the outside lamina of the next 
section as in the first instance. These separators, in one form, consist 
of thin, flat plates secured to the lamina by rivets, and are provided 
with thin ribs extending outwardly to the outside lamina of the ad- 
jacent section, the ribs being radial to the centre of the armature. In 
another form the ribs are riveted directly on the lamina, and of them- 
selves constitute the separators. In another form several equidistant 
ribs are assembled on a skeleton form of separator, which are specially 
adapted to the toothed, or Pacinotti, style of armature ; the ribs in such 
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case bearing against the opposite teeth of the separated sections. The 
material of which the separators shall be composed is "brass or other 
metal, cast in the shape desired." For a more complete understanding 
of the structure it seems desirable to exhibit the drawings (except Fig. 
6, which is unnecesary ) attached to the specifications, as follows : 




riB.3- 



riB_ 3_ 



Fig. 1 shows the separators in cross-section of the armature. C is 
no part of the separator; B is one of the laminae; A is the flat portion 
of the separator ; and a is one of the ribs set up upon it. Fig. 2 is 
a face view showing the separated sections of the armature and the 
separators in place. These two figures illustrate the separators when 
used in the form of armature wherein the periphery is entire, and on 
the surface of which the conducting wire is wound. The other figures 
are of toothed, or Pacinotti, style of armature wherein the core is in 
regular spaces recessed at the periphery, and so, of course, the rings 
or laminae of which it is composed. The wire is wound in the spaces 
between the teeth. In all the figures, b shows the holes in which the 
rivets are to be driven to attach the separators to the laminae. It will 
be observed that in Figs. 4, 6, and 7, the separators consist only of flat 
pieces riveted to the laminae. And it will be noticed also that in Figs. 
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1 and 3 the ribs of the separators extend outwardly to the periphery of 
the core, in both forms of the rings, the smooth and the toothed periph- 
eries. The claims which it is alleged are infringed are these : 

"(1) A laminated armature core built up in sections, and separators at- 
tached to the lamin» between two consecutive sections, as and for the pur- 
pose described. 

"(2) In an armature core the combination with sections built up of lamlnte, 
of separators consisting of ribs of metal between said sections, and in con* 
tact with adjacent laminse whereby ventilating space is ailorded between the 
inner and outer surfaces of said core, as described." 

"(4) In a toothed armature core built up of laminated sections, separators 
consisting of ribs extending outwardly from the teeth on one of said sections 
to the corresponding teeth on the adjacent section, whereby said sections are 
mutually supported and air passages radial to the center of said core af- 
forded, as and for the purpose specified. 

"(5) An armature core consisting of lapiins arranged side by side and sep- 
arators attached to certain of the laminse to form a ventilating space or spaces 
In the core. 

"(6) An armature core consisting of layers of laminse built up in sections or 
bundles, and pronged or skeleton separators attached to an outside lamina of 
each of said sections, whereby ventilating space Is provided between adjacent 
sections, as described.'' 

'*(8) In an armature a sheet or lamina having teeth .or projections for the re- 
ception of the armature coils or armature conductors, and metal separators 
riveted or othen%'ise secured thereto, said separators extending toward the 
points or free ends of said teeth or projections." 

A very comprehensive, and, as we think, extravagant, interpretation 
is put upon these claims by the complainant's expert in laying the foun- 
dation for his comparison with earlier structures. It is stated that the 
invention is principally intended for dynamo-electrical machines in 
which the armature revolves inside the stationary magnetic field. But 
it is further stated that it is also applicable if the machine is one in 
which the field is the revolving member and the armature is stationary. 
And this is apparent. But it will conduce to clearness to discuss the 
subject by reference to a machine organized in the first of the forms 
mentioned, though some of the characteristics of separators required 
in this first form might not be so important in the other, a circumstance 
resulting from the fact that in one form they are in a rapidly rotating 
organization while in the other that body is stationary. If this had 
been an original invention, first devised to secure ventilation of the 
armature by fixing open spaces in its organization through which cur- 
rents of air could be carried, it must have been admitted that it fjc- 
hibited a new and very useful device to supply a need that had been 
recognized in the art as a serious one. But it was not. It followed 
in the wake of numerous patented inventions intended to meet this 
need, and the defendant contends that no new idea is shown by the 
Reist patent, but only the mechanical skill which one conversant with 
the subject, and with what had already been pointed out as means for 
meeting the difficulty, might be expected to supply. It is contended 
that Reist discovered no new principle or mode of operation which is 
represented by the means he proposed, and that the means which he 
did propose effect no new result, but are the equivalent of former con- 
structions operating in the same way, more skillfully designed perhaps, 
but carrying forward an old idea in better forms. This defense makes 
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it necessary to find out what had already been discovered and known 
in the art when this patentee brought out his method of constructing 
separators in armatures to eflFect their ventilation. We cannot under- 
take to critically analyze and exhibit in detail all the former construc- 
tions of separators shown in the patents found in the record, but shall 
confine ourselves to a few which seem to us most relevant and impor- 
tant; though there are many others in tfie record which illustrate the 
general idea of the proper method of providing for ventilating the ar- 
mature , that is, by separating the core into sections and putting separa- 
' tors between them, to maintain the spaces for currents of air. We may 
preface what we have to say by stating that the necessity, or at least 
the great advantage, of ventilating the cores of armatures had been 
known and appreciated several years before Reist gave his atten- 
tion to it, and that the method of doing this by dividing the core into 
parallel sections and interposing between them separators to hold them 
apart, and provide space for the circulation of air in the body of the 
core had been devised, and for several years practiced, in the manu- 
facture of such machines. 

In 1881, one Brown obtained a patent for improvements in arma- 
tures which showed them built up of sections of soft iron bars, a 
method of construction since superseded by the use of thin laminae in- 
stead of bars. The need of ventilation was the same as in the later 
construction. For the purpose of securing it, Brown employed plates 
of sheet metal, such as Russian sheet iron, secured to the outer bar of 
each section. These plates were provided with flanges turned up at 
right angles from each edge of the plate. The edges of the flanges 
did not bear directly upon the opposite bar, as in the Reist patent, but 
contacted with the corresponding edges of a similar plate riveted to the 
opposite bar. These plates separated the sections and formed an air 
chamber. The sides of the plates were radial to the central line of the 
armature. Several openings were made in the flanges on both sides 
of the plates through which the air from the central chamber was 
drawn through the armature, some of it passing directly through the 
periphery and part sidewise through an opening in the bars, and thence 
out through the radial chamber. And in his third claim, he includes 
these plates to form, as he says, "an air chamber which communicates 
with the external air, whereby, during the revolution of said armature, 
air will be drawn into said chamber and circulate into and through the 
air spaces of the bobbins or sections." 

In November, 1883, patent No. 288,051 was granted to Giles for 
an invention, the sole purpose of which was to provide for the forma- 
tion of air spaces in the core of armatures. Instead of dividing the 
laminae into bundles or sections, he attached separators upon "one or 
both" sides of each lamina (he calls them "rings") ''oblique ribs uni- 
formly arranged and spaced, and inclining away from the direction of 
the armature," a feature shown in other patents, evidently designed 
to facilitate the draft of air. The ribs were attached to the "rings" 
and extended the entire width of them, but were insulated from them 
to "prevent electrical currents from traversing the core." All his 
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claims call for these ribs as means for separating the rings and aflford*- 
ing ventilating spaces. 

On March 3, 1884, R. E. B. Crompton obtained a patent in England 
for an invention of improvements in dynamo electric machines which 
was patented also in Belgium in 1885, and in the United States August 
7, 1888, where it was numbered 387,343. He states that the objects of 
his invention are, referring to the armature: 

•• * • * Third, the arranging of the winding and its insnlation so as to al- 
low of the free access of a ventilating current of air to every part of Its sur- 
face, and the providing this ventilating current by simple means." 

His preferred form of armature is built up of annular rings of soft 
sheet iron mounted on the dove-tailed radial spokes of the spider. Cor- 
responding dove-tails are made in the inner edges of the laminae. Fig. 
2 shows one of the rings (or "laminae," or "washers," as they are 
indiscriminately called in the art) of the Gramme form of core. 




The rings are composed of sections arranged in parallel form with 
ventilating spaces between the sections. In building up the armature, 
he lays the rings one upon another, properly insulated, and "at regular 
intervals as shown at g, gl, g2, g3, etc., the washers may be spaced 
from one another by strips of material, i, i, which must also insulate 
them from one another and thus leave radial ventilating channels or 
. space." He says "radial" ventilating channels or spaces. Reference 
to his drawing shows that the separators and spaces are in a general 
sense radial, but not quite so, for they are turned backward some- 
what (having regard to the motion of the armature indicated by the 
arrow) so as to promote the exit of the air, as in other constructions 
heretofore referred to. And, he adds cautions applicable to the plain 
ring core and to the toothed ring core to so construct them and form 
the winding as not to obstruct the ventilating spaces. At this point, 
we remark upon a matter which will be referred to later. In his 
drawings Crompton shows in Fig. 2 in cross-section a smooth armature 
and the spacing ribs, i, i, extending to its periphery. In Fig. 4 he 
shows a toothed armature, but the spacing-ribs are not shown. And 
a question is whether in the latter form he extends the ribs along the 
teeth. Inasmuch as he had extended them in the smooth form to 
the surface, and the teeth are so thin and fragile as to require a sup- 
porting separation to prevent their collapsing into the ventilating space, 
and no other way of preventing it is suggested, we think it is a reason- 
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able supposition thsLt he extended the separators back of the teeth to 
the periphery of the armature. He could not preserve the air space 
without resorting to some such expedient. In claim 3 he takes in the 
separators, called ^'spacing pieces/* as follows: 

"(3) In an armature for a dynamo-electric machine, the combination of a de- 
tachable spindle with radial bars and iron disks arranged with spacing-pieces 
and radial ventilating passages, substantially as set fortlL" 

It is to be observed that it is not here stated of what kind of mate- 
rial his separators are composed. In the specification he terms them 
"strips of material" and, as just noted, in his claim, "spacing pieces." 
But it is apparent that any kind of insulating material suificiently rigid 
to maintain the separation would meet the requirements. We say 
"insulating material" because the patentee takes pains throughout to 
lay stress upon the insulation of the rings. 

A later patent to R. L. Cohen, No. 397,340, was granted February 
5, 1889, the object of which was to so build up the armature "that 
ample opportimity will be afforded for the perfect ventilation of the 
armature during the working of the machine." In this the armature 
was divided into sections, at one end of which were plates extending 
to the periphery of the core. On these plates were projected "lugs" 
as they are called in one place, or "distance pieces" as they are else- 
where called, or "spacing pieces" as designated in the claims, bear- 
ing against the opposite section and providing the ventilating spaces. 
Fig. 3 shows one of these plates with the spacing pieces, a, a, projected 
thereon. 



Fia,3. 




Two features of these spacing pieces may be noticed* here. They 
are radial to the center of the armature, and they are uniformly set 
with their wider dimension in the line of the current of air plainly in- 
dicating that the patentee had in mind the idea of so constructing his 
spacing pieces as that they should economize room for the current of 
air in the ventilating spaces. . Claim 1 in this is as follows : 

"(1) The combination of the shaft of an armature with the shell comprising 
hollow bobbins and interposed spachig-pieces, each hollow bobbin consisting 
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of opposite end disks and an interposed tubular sbdl, all subrtantlally as 
^eclfied." 

In a later patent to Cohen, of March 11, 1890, he converts the 
"wings or lugs" in each radial line into one wing extending across 
the width of the rings. In other respects the organization of the 
armature exhibited in the Cohen patents is unlike the forms in the 
other patents to which we have referred ; but the difference does not 
materially affect the particular purpose common to all these construc- 
tions in the provision of ventilating spaces, which we are now con- 
sidering. 

The new thing which Reist claims to have invented is his separators, 
and the question is whether he made any advancement beyond the 
former art which partakes of the quality of invention. And if he 
did in what did it consist? Separators in a considerable variety of 
forms had, as we have seen, already been provided. There was noth- 
ing new in this general fact. Their purpose in such machines was 
understood. The principles and method of construction had been^ 
illustrated and were, well known. If he could develop some new prin- 
ciple or some new means having the qualities of originality and utility, 
he might, if the sources of his new light were obscure and required 
more than the intuition and skill of those in the practice of the art to 
discover or recognize them, be entitled to a patent. But, if he was 
in the beaten path and saw only how the means already known and 
practiced could be improved in detail, such as by chane^ing the form, 
extending the size, carrying the same thought into another part of the 
same structure with no change in the character of its function there, 
or in any like case which does not display something extraordinary, 
something beyond the sphere of the common intelligence of those con- 
versant witjji the art, such exercise of skill would not be invention. 
Referring to his claims, it would seem as if Reist considered himself 
the originator of the idea of using separators as a device for the divi- 
sion of a solid armature and transmitting the air between the sections. 
But we have seen how far this was from the fact. It had for a num- 
ber of years been embodied in various forms and put into practical 
use. He simply changed the form of such separators and attached 
them to one of the outside lamina of the sections. By this attachment 
before using those parts in building the armature, he made them in- 
tegral as they were in Cohen's patent, and in Giles', and in the still 
earlier patent to Brown. As has been already shown, in some of the 
previous structures ^ the separators ' were attached to the sections; in 
others they were not, and the clamping of the sections together seems 
to have been relied upon for holding the separators in place. And, 
indeed, there' could be no invention in making such attachment to 
something, if it seemed necessary to maintain the separators in posi- 
tion, and prevent their flying out in the rotation of the armature ; and 
what mode of attachment could be more obvious than securing it to 
the laminae with which it was in contact in former constructions? 

It is contended that there is an advantage in Reisfs conception of 
making the strips and spaces radial to the center of the armature. 
Whether there is any advantage in an adherence to that form we can- 
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not say. It would seem so. If there is, it was so formed in Cromp- 
ton's patent, and such was the form in Cohen's and in others. But 
the principal novel feature which Reist contemplated was that his 
separators should be thin ; the object being to obstruct as little as pos- 
sible the ventilating spaces. It seems hardly possible to say that there 
could have been any invention in this even if Reist was the first to 
advance in set form such an idea. Every electrician would appreciate 
that it was desirable to use as little inert material as might be, as well 
as that what was used should be put in the line of the current of air, 
iand not cross-wise of it. This Crompton did to make his "radial ven- 
tilating spaces" and it was what Cohen did in both his patents when 
he set the sides of his spacing pieces in the direction of the air current. 
But Reist does not state how thin his separators sh'all be, nor how far 
they shall project toward the opposite section. If it be answered that 
he leaves these things to the judgment of the builder, the result would 
be that he appreciated that the builder would be competent to deter- 
mine what would be the right dimensions for properly ventilating the 
armature, and this had been the only problem, if we caU it such, that 
Reist himself had before him, for the state of the art was already ad- 
vanced to that question. Supposing the artisan to take up the work 
of building an armature and using Reist's. separators having ribs set 
up on a base attached to a lamina, how far shall they project? And 
of what thickness shall they be? Any intelligent person would say 
that these dimensions should be in proportion to the size of the arma- 
ture, the bulk of the material to be ventilated. And so what would 
be thin in a large armature would be thick in a small one. Thus it 
is a question of degree. Or suppose the artisan wishes to construct 
a ventilated armature, and does not care to use Reist's separators, how 
shall he krfow in what manner he shall avoid the Reist patent? How 
thin must his separators be to do this ? Or suppose a purchaser wishes 
to buy one. He must look out for the patent. By what test or com- 
parison shall he be guided? These inquiries enforce the rule that the 
patentee must describe with sufficient certainty the particulars of his 
invention so that the artisan and the public may know the character 
and limits of it, and how it is to be distingui$hed from others which 
the one may make, or the other purchase, in safety. Again some of 
the forms which Reist suggests as embodying his invention consist 
only of a flat member lying on the face of the lamina. It must be 
obvious that in such case it must be thicker than in case he forms a 
rib or lug upon it. For ventilation could not be adequately secured 
without a considerable thickness of his flat separator. The same con- 
ditions in respect to the thickness of his separator would exist as in the 
Crompton patent, and in both cases the same question would arise, 
how thick shall the separator be? 'And, if in Crompton's case that 
question is left to the judgment of the builder, so it is in Reist's, and 
it follows that the latter has taken no forward step whatever. This 
feature of the indefiniteness of description was adverted to by the 
Chief Justice in delivering the opinion of the court in Guidet v. Brook- 
lyn, 105 U. S. 660, 26 L. Ed. 1106, and influenced the decision. The 
patent was for an improved stone pavement. In earlier practice the 
blocks had been comparatively smoptli but slightly rough on the sides; 
140 F.— 27 
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and when piut m place their upper edges were too near together to 
afford sufficient holding for the caulks of the shoes of draft horses 
used on the road, and strips of wood or stone had been put in the 
spaces or the edges of the blocks were chamfered. The patentee speci- 
fied that the blocks he proposed should be sufficiently rough to hold 
them in composition sufficiently far apart to give the proper space 
between their edges, and so to relieve the objection. But the court, 
referring to (among other things) the fact that the patentee did not 
specify any degree of roughness, held that he had only carried out 
an-oldiidea making a change, not definitely indicated, in d^ree only, 
and that the patent could not be sustained. The case of Preston v. 
Manard, 116 U. S. 661, 6 Sup. Ct. 695, 29 L. Ed. 763, is of still more 
direct application to this feature of the patent. The patent was for 
an improved fountain hose-carriage. The new element brought into 
combination with old elements was "a reel of large dimensions to al- 
low the water to pass through the hose when partially wound thereon." 
Mr. Justice Gray, in the opinion, said: 

"The requisite diameter of the reel, and its proportion to the size of the 
hose, are not defined in the specification, but are left to be ascertained by ex- 
periment, or from general knowledge. If the patentee had discovered any- 
thiiig new In the size or proportions of the reel, requisite to allow the water 
to flow through the hose, he should have described it with such precision as 
to enable others to construct the apparatus." 

It was reasonable to suppose that a large reel would carry a hose 
giving a more direct passage for the water, than one with narrower 
qonvolutions, but the improvement was only in the form and size of the 
reel, and there was no specification of the size except that it should be 
large. And the very gist of Reist's invention was in the dimensions 
of his separators. 

In Howard v. Detroit Stove Works, 160 U. S. 168, 14 Sup. Ct. 68, 
37 L. Ed. 1039, the patent was for an improvement in stoves. The 
novel feature of it was a flange cast or riveted upon the inside of the 
lower end of the fire pot. This flange formed the support of the 
grate. This part of the fire pot was exposed to undue expansion by 
reason of excessive heat at that place. Stoves had formerly been con- 
structed with a flange on the inside of the upper edge of the ash-basin, 
just under the fire pot, and the grate rested upon this. The patentee 
"conceived that it would be an advantage to put the flange at the bot- 
tom of the fire pot and make it so wide as to gather the ashes there, and 
thereby minimize the heat in that part of the fire pot. And he ob- 
tained a patent embodying that idea. But, though he described the 
flange and the purpose of it, he failed to state what the inward projec- 
tion of it should be. ' For this reason the patent was held void. It was 
also held that the transferring the -flange from the ash-basin to the fire 
pot did not involve invention. And see, also, the Incandescent Lamp 
Patent, 169 U. S. 465, 16 Sup. Ct. 76, 40 L. Ed. 221. These cases 
would seem to lead to the conclusion that the description of the separa- 
tors in this patent is insufiicient, and not in compliance with the re- 
quirements of the statute ; and, if so, the patent is void. 

But there are other considerations leading to the same result, which 
we think should be stated. In none of the claims. of the patent in suit 
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is it stated whether the separators are to be of the form of a flat spa- 
cing piece lying against the lamina or of such a piece with a flange or 
rib upon it, and either would answer the calls of the claims. And 
some of the forms in earlier patents would answer just as well. In 
some of the forms of Reist's separators there is a web or skeleton form 
the function of which is to hold the ribs in proper relation to each 
other. But the flat sheet metal plate in the Brown patent attached to 
the side of the section performed that fimction. In Cohen's, a disk in 
the same form as the core of the armature held the distance pieces in 
place. And as we understand the patent of Giles, his "ribs" were at- 
tached to the lamina. For he says his "rings" were provided with 
"ribs." And in two of these patents the lamina performed the func- 
tion of the web in holding the separators in place and therefore were 
the equivalents of a web. And in Cohen's the web to which the separa- 
tors were attached consisted of a disk. But Reist makes no claim 
which includes the feature of a web unless it be in the projection of the 
separators upon the teeth of a Pacinotti armature, a matter we shall 
consider presently. 

The eighth claim of the patent is for separators in a toothed arma- 
ture extending upon the teeth and attached thereto, and this, it is con- 
tended, is a particularly advantageous feature. Referring again to the 
specification, we find it stated that the object of this construction is to 
hold the teeth of the opposite laminae apart and prevent their collapsing 
into the ventilating . channel when the sections of the armature are 
clamped and pressed tightly together. But, having understood the 
need of air channels between the sections, and having adopted a scheme 
of separators to maintain the spaces, which separators extended to the 
periphery of the entire rings of the Gramme form and used the same 
device in the body or entire portion of the rings, there could be no in- 
vention in extending the same scheme to accomplish an identical pur- 
pose in respect to the teeth in the other form. It is as plain a case 
as can be for the application of the rule laid down in Smith v. Nichols, 
21 Wall. 118, 22 L. Ed. 666, and followed in many subsequent cases 
by the Supreme Court, and in several cases by this court. That rule, 
as applied to the facts of this case, is that the mere carrying forward a 
new or more extended application of the original thought, is not such 
invention as will sustain a patent. 

An apposite case among our own decisions is Soehner v. Favorite 
Stove' & Range Co., 84 Fed. 182, 28 C. C. A. 317, where it was held 
that, it having been ascertained that an advantageous form in which to 
build the sides of a stove was to make them curved in along the upper 
and lower borders so as to enlarge the oven space, there was no inven- 
tion in extending a similar form to the vertical flues in the rear end of 
the stove to accomplish a like purpose of enlarging the flues. And in 
American Carriage Co. v. Wyeth, 139 Fed. 389, 71 C. C. A. 485, 488, 
we held that the prolongation of a flanged strip of metal, which had 
been used to connect and hold in place the knees of a sleigh with the 
rave, so as to connect and hold in place the knee and the runner was 
not invention, citing L. Schreiber & Son v. Grimm, 72 Fed. 671, 19 
C. C. A. 67, and Dunbar v. Myers, 94 U. S. 187, 24 L. Ed. 34. 
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While the specification of the patent in suit states that the separator 
must be of metal and expresses a preference for brass castings, there 
is no limitation to any kind of metal in any of the claims, and in the 
first, fourth, fifth, and sixth claims, tlft separators are not required to 
be of metal, while in the second and eighth they are. And if some 
kind of metal is required, it is not stated in these claims what kind 
it shall be; whether it should be a kind which shall insulate the op- 
posite laminae, or be of a kind which shall have conductivity for tlie 
magnetic current. In some of the previous patents the material of the 
separators is not stated. In others it is stated to be of metal, and in 
one, of hard rubber. If the purpose of Reist was to introduce some 
kind of metal which had not been used before, as a good medium for 
the movement of the magnetic flux, or for insulation, or for any other 
purpose, he should have stated what it was. In the absence of any at- 
tempt to do this, we incline to think that he thought of metal for the 
material because of its greater strength and rigidity in proportion to 
the space it would occupy. But it is not material since he proposes no 
special kind of metal which would distinguish his own from former 
constructions. Another rule which has been only suggested thus far 
by the recital of the facts may now be formally stated. Among the 
facts it appears that all the features of the means proposed by Reist 
were to be found in earlier patents and that what he did was no more 
than selecting from them parts which in his combinations performed 
essentially the same functions as they did in the organizations from 
which they had been taken. We have often held that there is no in- 
vention in this, and such is the rule recognized by the Supreme Court 
We refer to a few of our own decisions : Goodyear Tire & Rubber 
Co. V. Rubber Tire Wheel Co., 116 Fed. 363, 369, 63 C. C. A. 583; 
Bumham v. Union Mfg. Co., 110 Fed. 765, 770, 49 C. C. A. 163 ; Over- 
weight Counterbalance Elevator Co. v. Henry Voght Machine Co., 
102 Fed. 957, 761, 43 C. C. A. 80; Campbell Printing Press & Mfg. 
Co. V. Duplex Printing Press Co., 101 Fed. 282, 294, 41 C. C. A. 351. 
There is a recognized exception to this rule, or rather counterpart of 
it, when in the new combination a new mode of operation is effected 
which produces an original result, as we said in Dowagiac Mfg. Co. v. 
Superior Drill Co., 116 Fed. 886, 901, 63 C. C. A. 36. But this must 
be something novel in principle, and not a combination operating upon 
a principle which was common to the old machines from whidi the 
elements were taken, as in the case at bar. 

For the reasons stated, we are of the opinion that there was no pat- 
entable invention in the Reist patent. We admit that it exhibits a 
good, a skillful, and perhaps a more useful piece of workmanship than 
had before been attained. But it is in substance only an illustration of 
the principles discovered and applied by his predecessors by means 
the same as, or equivalent to, his own. It is stated and pressed upon 
our attention that separators like his have gone into extensive public 
use. But it is easy to see how this might happen without attributing to 
the patent anything new in principle. A thing or a combination of co- 
operating parts may be invented and the original embodiment of it be 
shown in a crude and imperfect form. The skill of the trained work- 
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man will develra the idea of the inventor in more refined, more delicate 
and more exactly suitable forms than the original. He may cut away 
needless bulk, he may increase the size of parts, he may make them 
stronger, if need be, by the substitution of one familiar material for an- 
other, make them lighter or heavier, he may divide one part into two, 
or combine two in one, or make any other transformation of details, so 
long as he is pursuing and working out the original discovery or inven- 
tion by the exercise of the insight, good judgment, and expertness which 
he is expected to possess and apply. And this improvement may go 
on so long as any improvement in bringing the means already supplied 
to greater perfection can be made, and yet it continues to be only an 
embodiment of the primal idea. In all the useful arts such improve- 
ment as this is being continually carried forward. It is easy to under- 
stand tfiat purchasers should prefer and insist on having the article, 
especially if it be a machine, in its best form, and the latest improve- 
ment would be likely to measurably supersede the older one. Another 
thing which aflFects the value of the presumption arising from the gen- 
eral acceptance and use of a thing is that in modem usages of trade 
such articles are often pressed upon the attention of purchasers in- 
stead of being chosen. And in many instances an article gets into 
general use from being pushed upon the market by energetic tradesmen 
with strong financial backing. No doubt the presumption still ob- 
tains, but it does not and for that matter never did, have a controlling 
influence, unless the question of invention hangs in doubt. And our 
impressions of the present case are such that we do not invoke the pre- 
sumption as a helping factor. 

But, if we were to hold the patent valid, it must be because of his 
adaptation of the separators for attachment to the adjacent laminae for 
tiie purpose of securing them in place. In his description he enforces 
this point, and in all the drawings which indicate the manner of as- 
sociating the separators with the laminae, holes are shown for the riv- 
eting. And in the form of separator wherein he proposes to turn up a 
part of the separator to constitute a rib, it would seem to be neces- 
sary that the part lying against the lamina would be secured to it, 
in order to hold the ribs in proper position. In his directions for 
building the armature, he says: "A suitable number of laminae are 
bundled together in sections, and a lamina provided with separators, 
as shown added thereto ;" which indicates that the attachment has al- 
ready been formed. It is true that in his second claim there is no re- 
quirement that the separator shall be attached to the lamina. But in 
others there is, which indicates an intended distinction. And a ques- 
tion might arise whether this claim is not broader than his invention, 
if the method of attachment is to be regarded as the substance of the 
invention as we are now supposing. But the defendant does not adopt 
this special feature which we are now crediting to the Reist patent. Its 
separators are not attached to the laminae, but in tbat one of its forms 
which most resembles Reist's, depends upon a dove-tailed connection 
with the arms of the spider to prevent their being thrown out by cen- 
trifugal force during the rotation of the armature, a method of con- 
necting the body of the core with the spider previously in use. The 
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defendant connects sections of the ribs together by a web to keep them 
in proper distances apart. But this was accomplished in a similar way 
in the structures of older patents, not probably by a web so thin. But, 
as the complainant does not limit the thickness of the web, we may 
dismiss that subject from further consideration, with the added remark 
that the web used in their separators by the respective parties is, as 
we gather from the record, of substantially different thickness. The 
other form of the defendant's separator consists of a triangular bar at- 
tached to the lamina by raising fingers cut into the body of the lamina 
on opposite sides of the bar and after the bar is inserted between these 
fingers, pressed down upon the outer surfaces of the bar; its other side 
resting upon the lamina. This triangular bar has no adaptation for such 
attachment to the lamina as would prevent it from being thrown out 
by centrifugal force, for the thin strips of fingers of the lamina would 
have little griping force of their own and the security of the bars from 
longitudinal displacement would depend rather on the compression of 
the sections in clamping them together to form the core, than on the 
capacity of the fingers. We do not think that this can be the attach- 
ment intended by the Reist patent, which seems to require a more inte- 
gral union, one which would of itself prevent the slipping out of the 
separator. The separator has little or no resemblance to that of the 
patent unless it be to that form consisting of a flat bar thick enough 
to give the requisite spacing and that was the form of rib shown in the 
Giles patent. The complainant's expert argues, curiously enough, that 
this form of defendant's separator infringes the Reist invention not- 
withstanding it is too bulky. But he differentiates Reist's separators 
from the earlier ones on that very ground. And, in fine, when this 
separator of the defendant is brought into combination with the lamina, 
it constitutes a* substantially different combination from anything 
shown by the patent in suit, if it be conceded that the separators of the 
latter differ substantially from those in earlier patents by reason of this 
attachment to the lamina. We are therefore of opinion that, if the con- 
troversy were brought to a question of infringement, the defendant's 
form herein first considered does not infringe, and we are strongly in- 
clined to think that the second does not. 

The decree of the court will be reversed, with direction to dismiss the 
bill, with costs. 



Digitized by 



Google 



WK8T DIAINFECTING CO. T. .FRANK* 4?B 

WEST DISINFEX}TING CO. et al. t. FRANK et al. 

(Circuit Court of Appeals, Seeond Circuit DecemDer 4, 1908.) 

No. 220. 

Patents— Infringement^Design for Casing for Disinfectant. 

The Taussig design patent. No. 33,633, for a design for a casing for 
disinfecting apparatus is valid; tlie attractive appearance of the casing 
shown rendering It popular with users, notwithstanding original struct- 
ural defects Also, Jield infringed. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 
For opinion below, see 146 Fed. 388. 

L. C. Raegener, for appellants. 
W. H. Kenyon, for appellees. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The conclusion of the court below as to the 
novelty of the patented design is supported by a comparison thereof 
with those of the prior art. The reduction in the diameter of the 
annular band of perforations and its rearrangement in the upper por- 
tion of the cylindrical body, so as to leave a closed portion of said body 
extending above the band, and the introduction of the graceful round- 
ed ends, which, while carrying out the outline of the cylinder, suggest 
a firm and substantial support, as distinguished from the Lewis struc- 
ture, with its ends shaped like a coffee pot cover and its projecting 
shoulders, are persuasively illustrative of an artistic sense of harmoni- 
ous proportion, producing a pleasing effect, which is not found in the 
structures of the prior art. 

If there be a doubt as to whether these departures constituted in- 
vention, it should be resolved in favor of the patent, not only by reason 
of the presumption arising from the grant, but also because the patent- 
ed construction was adopted and retained on account of the novelty 
of the design, notwithstanding tlie original objections of corrosion and 
leakage, resulting from its peculiar conformation, which necessitated 
repairs and ultimately resulted in a substitution of a new material 
for the bottom, and, furthermore, because of the evidence as to the 
much greater popularity of the new design, because of its attractive 
appearance, and, finally, because of the actual bodily imitation by de- 
fendants of the exact patented construction, under circumstances which 
indicate an inequitable attempt to appropriate the benefits shown to 
have resulted from the harmonious arrangement and proportions of the 
patented design. 

The decree is affirmedi with costs. 
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A. B. DICK CO. T. HBNRY «t aL 
(Circuit Courts 8. D. New York. January 11« 190T.) 

1. PATKim— CONTBIBUTORT IlTFBINeKSaBZIT— IllDUOIlfO PUBGHASKB TO VlOXATB 
LlOBNBB RESTBIGTION. 

Complainant manufactured a patented duplicating machine known as 
the ^'rotary mimeograph," and sold the same subject to a license restric- 
tion that it might be used only with paper and Ink and other supplies made 
by complainant Defendants made a special ink designed for use on such 
machine and similar ones and with knowledge of such restrlctkm sold 
the same to the owner of one of complainant's machines for use there- 
on, adTlsing that It be placed in one of complainant's cans. Held, that 
defendants were chargeable with contributory infringemoit of the 
patent 

[Ed. Note.— For cases in pohit, see Cent Dig. vol. 88» Patents, f 401. 

Contributory infringement of patents, see note to Edison Electric L. Co. 
T. Penhisular Light, P. & H. Co, 43 C C A. 486.] 
S. SAKB--SniT FOB IziTBiNOBMSNT— Equity Jubibdiotion. 

The fact that a complainant which made and sold a patented machine 
subject to a license restriction that it should be used only with Ink 
made by complainant, requested a purchaser of one of its machines to 
give defendants an opportunity to sell her Ink for use thereon does not 
r^ieye defendants from the charge of contributory infringement where 
they made such sale with full knowledge of the license restriction, and 
for the purpose of inducing and procuring its yiolation by the purchaser, 
nor does the fact that complainant suffered no damages preclude it from 
maintaining a suit in equity to enjoin such infringement 

This is a suit in equity for alleged contributory infringement of 
United States letters patent Nos. 746,931 and 749,983, issued De- 
cember 15, 1903, and January 19, 1904, respectively, to complainant as 
assignee of Albert B. Dick. 

Samuel Owen Edmonds (Edmund Wetmore, of counsel), for com- 
plainant. 
A. Bell Malcomson, for defendants. 

RAY, District Judge. TKe patents in suit cover the stencil-dupHcat- 
ing machine known as the "Rotary Mimeograph." In using this du- 
plicating machine it is necessary to use ink of a peculiar make and com- 
position if good results are to be obtained and the machine made a suc- 
cess. This patented machine was placed on the market in August, 1904. 
As to this ink the president of the complainant company says : 

"The ink used on this type of machine is the result of long and protracted 
experiments of color-makers and experts employed for this purpose^ repeated 
tests under varying conditions so as to adapt the Ink to various climates 
and so as to have it work in harmony with the stencil-paper without injury. 
What I mean by this is, that some years ago I discoyered an Ink being sold 
for stencil use which contained a large proportion of benzine, and as benzine 
will dissolve the wax on the stencil-sheets it was ill adapted for the purpose 
and soon destroyed the stencil and rendered it useless. We made himdreds 
of experiments, changing the formula each time, and finally rested with an 
ink which is thoroughly well adapted for the purpose intended. • I found in 
practice that each type of duplicating machine requires an Ink having peculiar 
characteristics In order to get the best result from the machine, and it was 
an ink of this character which we finally developed and put on the markel 
for use on the rotary mimeograph.** 



Digitized by 



Google 



A^ B. DICK CO. V. HBNBT. 4S& 

AH the machines sold have been parted with under- a license re- 
striction plainly and distinctly lettered on a metallic plate and affixed 
in plain view on each machine. This license agreement reads as 
f oUows r 

''Edison Rotary Mimeograpli No. 75. 
''License Restriction. 

"This macblne is sold by the A. B. Dick Co. with the License Restriction 
that it may be used only with the Stencil Paper, Ink, and other Supplies. 

'*Made by A. B. Dick Company, Chicago, U. S. A." 

This notice was also reproduced on the feed board of the machine, 
so that all purchasers and users of the machine who can read are 
charged with notice of the restriction. Each machine has another plate 
giving the dates of complainant's patents. It is alleged, and not denied, 
and the evidence shows that defendants had actual notice of this license 
agreement and restriction. The evidence establishes that the com- 
plainants sell the machines at a loss, less than the actual cost of making, 
relying on sales of supplies therefor for a profit. The complainants 
have sold about 11,000 of tiiese machines under this license restriction. 
The complainants sell tiieir ink intended for this machine and other 
supplies at a reasonable price. As to these sales the evidence of com- 
plainant says : 

"This plan enables as to furnish the purchaser excluslyely with the 
supplies to be used on the machine, thus preventing trouble and annoyance 
on his part, as with the supplies furnished by the Dick Company he can 
Invariably secure the best results, not only because of their special adapt- 
ability but also because of their uniformity. Besides this, they get the benefit 
of all of our experiments and experiences In the use of the machine, Including 
Information as to special uses to which the machine may be put but which 
might not be apparent at first sight (C. Rec. p. 80). After the possible 
customer has been satisfied that the machine is well adapted for his purposes, 
and after he has made an investigation as to the cost of the machine and 
the cost of the supplies and he is satisfied with same, the sale is made (C. 
Rec. p. 77, fol. 



In fact there is nothing unreasonable or extortionate in these license 
agreements and restrictions ; the purchasers or licensees of these pjit- 
ented machines can take them, subject to the license restriction, or let 
them alone. They are not a prime necessary of life required to main- 
tain existence nor are the supplies. They are a convenient and useful 
thing, and a labor saving machine. It is a special ink made specially 
for use on these machines. This ink is neither a staple article of com- 
merce nor a public commodity required in the ordinary affairs of life. 
The same is true of defendants' ink. The evidence shows, and I find, 
that defendants* ink is a special ink, designed for use on this machine, 
and a similar one known as the "Rotary Neostyle," a patented, machine 
sold under and with a like restriction. 

The alleged contributory infringement complained of consists, .in 
the facts: (1) That one Christina B. Skou was licensee of complaiq- 
ant, she having purchased one of these machines with full knowledge 
of the restriction; (2) she used same, except in the one instance com- 
plained of, within the license agreement using thereon and therewith 
supplies obtained from complainants; (3) the complainants had reason 
to suspect and did suspect that defendants were furnishing and selling 
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their ink made for use on such machines to various of the licensees 
of complainants for the purpose of having such licensees use same on 
such machines bearing the license restriction and license agreement in 
violation thereof, defendants, as stated, having full knowledge thereof; 
(4) the complainants thereupon requested Miss Skou to afford defend- 
ants an opportunity to sell her ink of defendants' make for use on such 
machine; and this she did; (5) being given the opportunity by Miss 
Skou the defendants did sell to her such ink for. such purpose request- 
ing her at the same time to put same into one of complainant's cans 
and throw his away. The complainants did not instruct Miss Skou 
to lead defendants into selling her ink of their make, or to induce them 
so to do, but simply to afford them an opportunity. On this subject 
the evidence is: 

"Re-d. Q. 311. Your testimony concerning what I wished you to do with 
regard to these defendants Hedry has been so much garbled by defendants' 
counsel that I will ask you to state if you were instructed to lead Heniy 
hito purchasing these supplies? A. No, sir; not at all. Re-d> Q. 312. Were 
you instructed by me to procure him to sell you any supplies? A. No, not 
at all ; no. Re-d. Q. 313. Were you Instrticted by me to do anything more 
than to afford him an opportunity to sell you his supplies for use on the 
rotary mimeograph if he chose? (Objection.) A. That Is all." 

The transaction between Miss Skou and Henry was as follows: 

"He came in and brought with him a tube of black ink I ordered; the 
pound of purple ink for the rotary mimeograph, and also a part of his box 
machine, the lineograph, and he showed me what he thought was superior 
in that machine to the A B. Dick Company's box mimeograph. After explain- 
ing to me about the box machine, he noticed that I had the rotary mimeograph 
in the office, and he went over and examined it. Miss Bennem was working 
at it at the time, turning out duplicate copies from it, and he looked it 
over and noticed the restrictions on the machine itself, and also the restric- 
tion on the feed-board about the purchasing of the materials, and then he 
said he would rather not sell the purple ink for the rotary mimeograph, but 
he went on to say, *I will sell it to you, but pour it into the A. B. Dick Com- 
pany's can ; throw my can away, because the A. B. Dick Company has given 
me quite some trouble In selling these supplies.' Then I took up that purple 
ink he had in his hand at the time, and looked at the can and there was a 
notice on that, *Not sold for Licensed Machines.' I showed this to Mr. 
Henry, and called his attention to it — no ; I again asked him, 'Can I use this 
ink on my rotary mimeograph?' and he looked at It, and said, 'Why, that's 
nothing; my lawyer told me to put that on.' He left the purple ink for the 
rotary mimeograph and I paid him for that, and I also paid him for the tube 

of black ink for the box machine." 

« 

As this is corroborated, I find the facts as stated, notwithstanding 
the denial. That defendants sold their ink of a peculiar make for use 
pn such machines, for the purpose of enabling and inducing a licensee 
of complainants to violate the license restriction agreement by using 
such ink on this licensed machine in place and stead of the ink* sold by 
complainants and intended for use on the licensed machine, and which 
the licensee had agreed to use on the machine to the exclusion of all 
other inks, is established by the evidence and cannot be doubted. 

Are defendants guilty of contributory infringement? This is a 
patent not a trade-mark case. The machine was sold under the recited 
license agreement and restriction as to which there is no doubt, and of 
such license defendants, as to the particular machine, had full notice 
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at the time the sale of ink was made.' The defendants intended to 
induce and procure a violation thereof, and sold this ink to Miss Skou 
for that purpose and in order to obtain a market for and use of their ink 
in place of complainant's ink. It is clearly established that the com- 
plainants having a patented duplicating machine which they are intro- 
ducing into the trade and selling, and which to produce a good result and 
prove a success must be used with ink of a peculiar make, have sold 
their machines under this license restriction only. The complainants 
seek to introduce and build up a market for their machines, and of 
course desire to have them successful. They manufacture special ink 
to be used thereon which if used produces good work or results. The 
complainants look to their sales of ink for profit. They have parted 
with their machines, and permitted others to have and use them only on 
condition this special ink shall be used therewith. The defendants 
have knowingly and willfully made and sold an ink for use thereon, 
not the same in kind and quality, to one of these licensees for the ex- 
press purpose of inducing, aiding and abetting her to violate this 
license agreement or restriction by using the licensed machine in a 
way she has agreed she will not use it, and in a way she has no right 
to use it. That such license restrictions are lawful, good, valid, and 
binding in the case of patented machines and articles has been estab- 
lished by a long line of decisions. Also that one who knowingly and 
directly aids, abets, and procures a violation of such license restriction 
is a contributory infringer of the patent. Heaton-P. B. P. Co. v. 
Eureka Specialty Co. et al, ^1 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 
728, 47 U. S. App. 146, cited and approved ; Bement v. Harrow Co., 
186 U. S. 70, 22 Sup. Ct.*747, 46 L. Ed. 1058; Victor Talking 
Machine Co. v. The Fair, 123 Fed. 424, 61 C. C. A. 68 ; Cortelyou 
et al. V. Lowe et al.. Ill Fed. 1005, 49 C. C. A. 671; Rubber Tire 
Wheel Co. v. Milwaukee Rubber Works Co. (C. C.) 142 Fed. 631; 
Rupp & Wittgenfeld Co. v. Elliott et al., 131 Fed. 730, 65 C. C. 
A. 544; Cortelyou v. Johnson (C. C. A.) 146 Fed. 933. While this 
last case attacks and seeks to limit this doctrine of contributory in- 
fringement in patent cases, it expressly affirms the doctrine of the 
Peninsular Case, 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728, and 
the Lowe Case, 111 Fed. 1006, 49 C. C. A. 671, and it simply reversed 
the court below, on the ground it was not shown by sufficient evidence 
that defendants had knowledge of the license restriction. See page 
936 of 146 Fed. In this case the evidence is overwhelming that defend- 
ants did know of the license agreement when it made the infringing 
sale as Henry looked at and read it on the machine for use upon which 
he sold his ink. He also, as stated, requested a concealment of the 
fact that he was selling this ink for use on this machine. Ink" for 
ordinary writing and printers ink for printing are sold generally to 
all who use ink in writing or printing, and may be what Judge Coxe 
refers to in Cortelyou v. Johnson, supra, as "staple articles of com- 
merce" or public commodities required in the ordinary affairs of life. 
But the ink made and sold by defendants is neither made nor sold as 
a staple article of commerce or as a public commodity required in the 
ordinary affairs of life. It is made and sold for use on the patented 
machines referred to. True, the defendants put on their cans a notice 
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that same was not to be used on such machines, but that was done 
under advice, to mislead and deceive, and was a part of the plan to 
induce and procure a violation of the license restrictions by the licensees 
of complainants. 

In a court of justice under this evidence, it has and should be given 
the same effect we would give a label on the back of a thief, caught in 
the act, reading, "I am not a thief, I must not and will not steal.** 
Indeed, I cannot see, but for the opinion in Cortelyou v. Johnson, 
supra, that it is material whether or not the ink sold by defendants is 
a staple article of commerce or a public commodity used in the ordinary 
affairs of life. If the decisions referred to have any vitality — any solid 
basis on which to rest — it must be for the reason that the owner of a 
patent has the right to make and use the patented article or not use it as 
he pleases ; to sell it, or license it, or its use, or to license it for a limited 
use as he sees fit. If he sells or licenses he may limit or restrict its use 
in any way he sees fit, however ridiculous such restriction may seem, so 
long as he violates no law in so doing, or commits no wrong, and im- 
poses no obligation on another, his licensee, to violate a law or commit a 
wrong. Such is the doctrine of Bement v. Harrow Company, supra, 
enunciated by the Supreme Court of the United States. If this be so 
such restriction has nothing to do with trade or commerce. If the li- 
censee did not have the machine, he would not need the ink or use it. If 
he takes and uses the machine under the license, he wants the ink, and, 
as the license agreement is valid and binding, and, under the authorities, 
makes him a licensee of the patentee, he is an infringer when he uses 
any other ink thereon or therewith in operating it. The owner of the 
patent may be extremely whimsical in imposing the license restriction, 
but that is of no concern to courts or to the public if no law is violated or 
wrong done,' and the restriction be plain and undertsood by those who 
deal with the machine or its use. If the licensee is an infringer in so 
doing, then one who knowingly and designedly aids, abets, and in- 
cites him in so doing, and knowingly furnishes the means to accomplish 
the infringement, intending they shall be used for the purpose of in- 
frijiging, is as much a wrongdoer as the licensee. In the case at bar, 
any person may purchase, use, make, or sell this ink, or any ink for 
all other uses and purposes, but not for the purpose of putting the 
licensed machine to an unlawful use, a use prohibited by the license. 
If this is not the law, then there is no such thing in patent law as 
contributory infringement 

In Walker on Patents (4th Ed.) § 407, the law is thus stated, and 
I think quite correctly, viz.: 

"Sec 407. Contributory Infringement !s Intentional aid or co-operatloQ 
in transactions, which collectiyely constitute complete infringement For 
example; where a person furnishes one part of a patented combination, in- 
tending that it shall be assembled with the other parts thereof, and that the 
complete combination shall be used or sold, that person Is liable to an action, 
as infringer of the patent on the complete combination. And where a per- 
son furnishes a machine which is useful only for the purpose of making a 
patented article, intending that it shall be thus used, that person is him- 
self liable for any infringement which is afterward committed in the manu- 
facture of that article with that machine. So, also, a person is chargeable 
with contributory infringement of a patent on a machine, where be furnlsheB 
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articles for that machine to operate upon. Intending: that the machine shall 
be used by operating on those articles. Furthermore, where a person 
furnishes a machine, composition of matter or other article, which is lyar- 
tlcularly adapted to be used In performing a patented process, and which 
the person furnishing the same Intends shall be thus used, that person Is 
liable as a contributory Infringer for any infringement which afterward 
occurs In accordance with his intention. But where the machine or other 
property thus furnished is useful for some other purpose than to be a part 
of a x>atented combination, or to make a patented article, or to be operated 
upon by a patented machine, or to be used in performing a patented process, 
and where he who furnishes the property does not intend or know, when 
furnishing the same, that It Is to be thus used, he Incurs no liability to an 
action for Infringement. But if he knew or intended that the property 
furnished by him was to be used in either of the infringing ways, he cannot 
defeat an action for Infringement by showing that the fumisheid property 
could have been used In some noninfringing way." 

The vice of the transaction is in becoming a party to the infringe- 
ment by inciting, aiding and abetting it, not in the mere selling of some- 
thing to a licensee which he may use in infringing the patent by violat- 
ing the license. 

In Imperial Chemical Mfg. Co. v. Stein et al. (C. C.) 69 Fed. 616, 
the patents were for a process for dyeing hair, viz.: 

"(1) Ck>lorlng human hair or the hair or fur of animals by treating the 
said hair or fur first with an amm9niacal solution of nickel, and then with 
pyrogallic acid, substantially as hereinbefore described and set forth. (2) 
The dye bath, consisting of an ammonlacal solution of nickel and pyrogallic 
acid, substantially as described."' 

The court. Judge Townsend, now of the Circuit Court of Appeals, 
said: 

*^he patent states, as an essential element of the patented process, that 
the liquids used therein shall be successlyely applied in a given manner. 
The defttidants have sold a hair dye put up In three separate bottles, one 
containing sulphate or nitrate of nickel, one a solution of pyrogallic acid in 
water, and one a solution of nitrate of silver. The circular accompanying 
said lK>ttles shows that defendants apply said dye in the manner specified 
in the patent, and sell it to others to be so applied. Such sales constitute con- 
tributory infringement Chemical Works v. Hecker. 2 Ban. & A. 851, Fed. 
Gas. No. 12,133; Boyd v. Cherry (C. C.) 60 Fed. 279." 

It is common knowledge that such articles are common articles of 
commerce, and sold generally by druggists for many different uses 
and purposes, and that they are used for other purposes than the 
dyeing of hair. The vice of the transaction in that case was that de- 
fendants applied the substances in violation of the patented process 
and sold same to others to be so applied. But it is insisted that com- 
plainants procured the alleged infringement, and cannot be heard to 
complain and that they suifeired no actual damage. The answer is, first, 
that the complainants did not procure the infringement. They had the 
right to have a licensee afford the suspected infringer an opportunity 
to infringe and allow him to do so if he chose, and, second, if infringe- 
ment is prQved, the amount of damage is immaterial. This action is 
maintainable, if maintainable at all, as one in equity for an injunction 
because of the infringement, and not because of the amount of damages 
sustained. As was said by Judge Lacombe, in Chicago P. T. Co. v. 
PhUadelphia P. T. Co. (C. C.) 118 Fed. 852: 
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"There is no force in tbe suggestion that the sale was made to a pur- 
chaser who bought in the interest of complainants, in order to secure proof 
of infringement We are not now dealing with any question of damages, but 
with the mere fact of sale of a device made In conformity to the patent* 
The sale .of such a device is an act of infringement, although it may be made 
under such circumstances that complainants cannot recover damages for It" 

In Badische Anilin v. Klipstein (C. C.) 125 Fed. 656, it is said: 

''Defendants further contend that the sales were not infringements of 
which a court of equity should take notice, because, being made to Its agents, 
it was as though Badische Anilin had bought the cans; that the dye-stuit 
was not sold ^o a person who intended to dye with it; and that sales to a 
patentee are licensed sales. A similar objection was overruled by this court, 
in Chicago Pneumatic Co. v. Phlla. Tool Co. (C. C.) 118 Fed. 852, where it 
was held that, although a complainant might not be able to recover damages 
or profits for such a sale, it was nevertheless an infringement, entitling com- 
plainant to injunctive relief." 

See, also, Lever Bros. v. Pasfield (C. C.) 88 Fed. 485 ;' Samuel Bros. 
& Co. V. Hostetter Co., 118 Fed. 258, 55 C. C. A. Ill ; People v. Mills, 
178 N. Y. 274, 70 N. E. 786, 67 L. R. A. 131. 

Damages for an infringement are recoverable in an action at law, 
and equity will not take cognizance for the purpose of giving damages 
or awarding an accounting. The accounting is an incident to the in- 
junctive relief and given to avoid the necessity for an action at law. 
Hence, when the patent has expired, equity will not take hold of the case 
even where there have been hundreds of infringing acts and thousands 
of dollars of damage sustained. In such case, as there is no use for 
an injunction, the remedy at law is adequate and complete. 

The complainants have made a case by a preponderance of credible 
evidence. I am satisfied the defendants have intentionally infringed, 
and are prepared to continue the wrong and intend so to do. 

There will be a decree for the complainants. 



BENBOW-BRAMMER MFG. CO. v. RICHMOND CEDAR WORKS et aL 

(Circuit Court. N. D. Illinois. E. D. November 22. 1906.) 

No. 28.245. 

Patents— Il^FBrNGKMENT—MECHANIOAL'MoVEMENT. 

The Schroeder patent, No. 535,465, claim 1. for means for operating 
washing machines as construed in prior adjudications, and limited by tbe 
prior art, held not infringed, on a motion for a preliminary inJunctioiL 

In Equity. On motion for preliminary injunction. 

Poole & Brown, for complainant. 
Charles C. Bulkley, for defendants. 

KOHLSAAT, Circuit Judge. This suit is brought to restrain de- 
fendants from infringing claim 1 of patent No. 635,465, granted to 
John Schroeder, March 12, 1895, for niew and useful improvements in 
*'means for operating washing njacbines." Claim 1. reads as follows: 
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*'(1) An operating shaft having a rotary reciprocating motion, a cylinder 
placed upon the shaft and having a sliding movement thereon, and through 
wliich cylinder motion is alone communicated to the shaft, and a double row 
of teeth or cogs upon the cylinder extending at an angle to the shaft, com- 
bined with a driving shaft having means for revolving it attached to one 
end, and a whe^ for engaging the teeth on the cylinder at the other, the 
driving shaft being driven continuously in one direction, substantial^ as 
shown." 

The cause is now before the court on a motion for a preliminary 
injunction. 

In view of the record and the decisions of the courts in Brammer 
V. Schroeder, 106 Fed. 918, 46 C. C. A. 41 (by the Circuit Court of 
Appeals for the Eighth Circuit, affirming Judge Shiras of the Circuit 
Court) ; B. & B. Mfg. Co. v. Simpson Mfg. Co. (C. C.) 132 Fed. 614, 
rendered by Judge Seaman, and B. & B. Mfg. Co. v. Heffron-Tenner 
Co. (C. C.) 144 Fed. 429, rendered by Judge Ray, all sustaining the 
validity of the patent in suit, that fact must be deemed sufficiently 
established for the purposes of this proceeding; so that the question 
now involved is: Does defendant's device infringe? In arriving at 
a proper disposition of this question, it is important that the court 
ascertain just what is the scope of the patent in suit as disclosed by 
the claim, specification, and decisions of the courts above cited, to- 
gether with such other facts in evidence herein as bear upon that sub- 
ject, including the prior art. 

Claim 1 in suit is, upon its face, for a mechanical device where- 
by a reciprocating rotary motion may be obtained in the thing driven, 
while the driving shaft is operated continuously in one direction. The 
specifications set out that the object of the invention is to provide a 
mechanism for use in operating reciprocating rotary washing machines, 
and it is for the use thereof in connection with washing machines that* 
the bill proceeds. It is plain, however, that the device is one which 
may be used in any connection requiring reciprocating rotary motion. 
This position was taken in the following language by the patentee be- 
fore the Circuit Court of Appeals for the Eighth Circuit in Brammer 
v. Schroeder above cited: 

"Appellee simply claims to be the inventor of the means employed foe 
effecting this action of the stirrer-shaft, and not the function of washing 
clothes in a tub by the backward and forward revolution of the stirrer- 
head, and, in this connection, it will be observed, that the claliDS of the patent 
in suit are drawn simply to cover said m^ans, and that the language of these 
claims does not limit the combination of elements embodied therein to wash- 
ing machines." 

The fact that it was patentee's invention, primarily, to use it in driv- 
ing washing machines is not to the purpose. It is a device for general 
use in attaining the reciprocating rotary motion, well adapted, presum- 
ably, for use in connection with washing machines. The court, how- 
ever, must deal with it as unrelated to such machines, further than that 
use may be found to throw light incidentally upon the construction 
to be placed upon it. From the claim it is apparent that this reciprocat- 
ing rotary movement is obtained by the combined use of (1) a sta- 
tionary or fixed driving shaft having means for revolving same at its 
outer end, and a wheel or cog at or about its inner end for engaging 
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teeth upon a cylinder made vertically movable upon an operating post ; 
(2) a cylinder placed upon the operating post, having a vertical slid- 
ing-movement thereon and a double row of teeth or cogs meshing with 
the wheel or cog of the driving arm or shaft in such a manner as to 
give it a reciprocating rotary motion, which it in turn imparts to the 
operating post. 

It will be noted that the thing driven, under the terms of the claims, 
is the operating post. What use that movement may be applied to, is 
not anywhere limited in the claim. It is with regard to this mechanical 
device that the condition of the art must be considered, and not neces- 
sarily with relation to its relation to wash tubs. Considering, then, 
the elements of the patent in suit in the order stated, it may be definite- 
ly stated that the securing of reciprocating action from a continuous 
or straightforward actuation of a driving shaft is very old ; as is also 
reciprocating rotary motion. The former is shown clearly in mechan- 
ical movements 197 and 198, contained in the book entitled: "507 
Mechanical Movements." No. 371 of the same book, shows a recipro- 
cating rotary movement. It is also disclosed in the ancient and well- 
known mangle-wheel device. Moreover, it appears in a number of 
washing machine patents set out in the record. Indeed, that it is old, 
IS conceded by complainant. Very many devices for effecting this 
result — some of them cumbersome, complicated, and unsatisfactory — 
are referred to in the record. Such, complainant's expert finds the 
case to be with the "Brammer Lever," ''Davenport Rotary," and "Origi- 
nal Benbow Rotary" patented devices. However, it must be remem- 
bered that this testimony was given with reference to the use of these 
devices in operating washing machines. The mechanical movement 
known as "No. 371" is in said book described as a "modification of 
mangle wheel motion." It is further therein said: 

"The large whe^ is toothed on both faces, and an alternating circular mo- 
tion is produced by the uniform revolution of the pinion, which passes from 
one side of the wheel to the other through an opening on the left of the 
figure." 

This is, it seems to me, substantially defendant's device. In com- 
plainant's device, the pinion on the driving arm is stationary and the 
teeth located upon the cylinder move about it. This movement as 
adapted to reciprocating movement alone, is substantially shown in 
"Mechanical Movement 198" above referred to. The universal joint 
and floating driving arm of defendant is substantially shown in No. 
197 of same book. The rotary movement is added to the reciprocating 
movement by placing the teeth upon the cylinder or driven post as in 
No. 371, instead of in a straight line, as in Nos. 197 and 198. To 
restate the difference between the devices in suit, it should be noted 
that the complainant's device is operated by means of the teeth of a 
vertically sliding cylinder meshing with the teeth upon a stationary 
driving shaft, while defendant's device is actuated by the meshing of 
the teeth upon a moving driving shaft, having teeth mounted upon and 
integral with a driven post, which is vertically stationary. 

It is complainant's contention that defendant's movement is merely 
an equivalent of its device. That the two effect the same result is 
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obvious. In view, however, of the state of the art, it is evident that 
a very narrow construction should be given to the patent in suit; so 
that unless defendant's device is in all respects an equivalent, the gen- 
eral rule should not be applied. That complainant was the first to 
apply the movement to washing machines, has little to do with the case- 
Resting the validity of the patent in suit, for the purposes of this mo- 
tion, largely upon the decision of the cases cited from the Eighth Cir- 
cuit and that of Judge Seaman, it is important to ascertain upon what 
ground the patent was in those cases sustained. In all of them, the 
court found that the alleged infringing devices employed complain- 
ant's sliding cylinder. The infringing device in the former case varied 
the precise means employed by the patent here in' suit for elevating 
and lowering the cylinder. That before Judge Seaman involved the 
use of a single row of teeth upon the cylinder, instead of a double row 
as contained in the patent in suit. The opinion in the former case 
(106 Fed. 918, 46 C. C. A. 41) sets out at considerable length, what 
it found to be the patentable novelty in the Schroeder device. "It is 
plain," says the court, "that the cog bearing, actuating, sliding cylinder 
was the element of this combination which embodied its principle and 
distinguished its mode of operation from those which preceded it. 
This principle has been appropriated by appellant." And again : 

"What Schroeder described and claimed bere, was the cog bearing, actu- 
ating, sliding cylinder in combination ; not the specific form of that cylinder 
which he described, nor the identical means he pointed out to hold itB 
cogs in mesh with the pinion, but this tooth-bearing, actuating, sliding 
cylinder in combination with the driving shaft and pinion and the angular 
operating shaft of the washing machine." 

After defining the principle of a machine to be "its mode of opera- 
tion, or that peculiar combination of devices which distinguish it 
from other machines," the same court adds : 

"Now what was the principle of Schroeder's invention? What was the 
advance in the progress of the art which his combination marked? What 
was the peculiar combination of devices which distinguished his from all 
prior machines? It was the combination of the sliding cog-bearing cylinder, 
by which alone the reciprocating rotary motion was imparted to the operating 
shaft, with the old and familiar elements of his combination. The history of 
the prior art has been searched in vain for any device or machine in which 
a sliding aetaating cylinder on the operating shaft, provided with cogs or cog 
wheels adapted to mesh with those of the driving wheel, is disclosed. The 
use of such a sliding cylinder to impart motion to the shaft,. In combination 
with the other parts of this machine designated in the first claim of this 
patent, was new In the art*' 

In Benbpw-Brammer Co, v. Simpson Mfg. Co., supra, defendant 
had substituted a single row of teeth for the double row of com- 
plainant's patent. On application for a preliminary injunction, Judge 
Seaman granted the motion, citing with approval the language just 
quoted. The specifications of the patent in suit limit the device to 
a sliding cylinder in combination. In order that thc^ operating shaft 
may be grasped by the cylinder, it is made square or angular. Defend- 
ants' operating shaft, being rigidly integral with the teeth constituting 
a part of the driving device, entirely eliminates this feature of the 
patent in suit. Unless novelty may be predicated upon the sliding 
149 F.— 28 



Digitized by 



Google 



434 149 FEDERAL BBPOBTBB. 

cylinder and its adjustment to the reciprocating device, there would 
seem to be no escape from the conclusion that it was a bodily appro- 
priation of the prior art — ^not of one or more elements, but of a prior 
combination of elements placed in the same relation to each other and 
producing the same result, with such slight modifications as would 
readily occur to anyone versed in the art 

As for defendants' device, it is almost a Chinese copy of mechanical 
movement 371 above noted. It can be read almost literally upon the 
device of the Norris English patent (1875), for improvements in the 
method of actuating washing machines. The latter employs the 
floating arm, which swings upon a pivoted bearing instead of the 
universal joint used by defendant The mangle art of which all these 
washing machine actuating devices are but modifications, must be 
deemed an analogous art Assuming, therefore, that the patent in 
suit is established for the purposes of this proceeding, it seems clear 
from the foregoing that, so far as may be determined from the present 
record, its validity rests entirely upon the use of the sliding cylinder 
and its adaptation to the uses set out If that be so, it follows that 
defendant's device does not infringe, and the motion for a preliminary 
injunction must be, and is, denied. 



HARDER et al. v. UNITED STATES STEEL PILING CXX 

(Circait Court N. D. Illinoia, E. D. Noyember 22, 1906.) 

No. 27351. 

L Patents— Invention— Featukeb Not cLaiiced. 

A patent for a metal piling made in interlocking sections cannot be 
sustained alone because the form of the sections and interlocking parts is 
such that they be rolled from steel, whereas those of the prior art, while 
similar in principle of operation, could not be so made, where the patent 
does not claim such advantage nor mention the material or method of mak- 
ing and the deyice has never been manufactured or entered into commer- 
cial use. 

9L Same — ^Infbinoemsnt— S&set Piuno. 

The Harder patent. No. 771,426, for a sectional sheet piling) coiiBtraed» 
and, in view of its limitation by the prior art; held not Infringed. 

In Equity. On final hearing. 

John G. Elliott, for complainant 
Thomas P. Sheridan, for defendant 

KOHLSAAT, Circuit Judge. Complainants file their biU to en- 
join the infringement of claims 3 and 4 of patent No. 771,426, grant- 
ed October 4, 1904, for improvements in sheet-piling used in the con- 
struction of cofferdams and other similar work. The claims in ques- 
tion are as follows: 

''(3) A beam piling section, having a straight cross flange on one 6f its 
edges and a C-shaped flange on the other edge. 

"(4) In a sheet-piling, a beam-section provided with a O-sbaped flanged 
edge and a companion beam provided on its joining edge with a cross-flange 
engaging the recessed O edge.** 
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The device consists of a beam in the nature of a T-beam, having 
a C-shaped flange on one edge* and a straight cross flange on the 
other, both integral with the central or web portion of the beam. In 
practice, the beams are driven into the ground or otiier substance in- 
to which they are to be sunk, vertically. The next sheet or beam is 
then in like manner driven in in such a manner as that the straight 
cross flange shall telescope the C-flange of the beam first driven in, 
while the web of the beam slides down the opening between the points 
of the C. This process is repeated until the work is finished, the 
beams being locked together "so as to comparatively form a tight 
joint, and at the same time permit of the parts being assembled or 
separated with facility." "By means of this integral locking arrange- 
ment" it is set out in the specifications, "much valuable time, material, 
and expense is saved, as the use of all separate parts such as angle and 
Z irons are entirely dispensed with." For the complainants, it is 
insisted the patent creates a new art. For the defendant, it is claimed 
the alleged infringing device is but a sumriiary of the prior art. The 
defendant's device differs from the patent in suit only in the shape of 
its cross and recess flanges which is practically that of a D and C 

connected thus: D : C. This leaves a vacant space in 

the cross-flanged recess at the opposite side of the beam, as shown in 
the models, equal, substantially, to the dimensions of the cross-flange, 
thereby forming a much larger opening than that of the patent in suit. 

In interlocking sheet-piling beam with bead-flange on one side and 
recess-flange on the other, both integral with the web, is not new. It 
is distinctly claimed and found in the devices of the Dodge patent, No. 
103,028, granted May 17, 1870; the Behrend patent under which de- 
fendant claims to be operating, dated December 26, 1899, upon which 
complainant's original claim 1 was rejected ; and Gregson's British 
patent, accepted September 20, 1890. All of these, however, call for 
flange and recess edges which fit snugly into each other, forming a 
dovetail, or tongue and groove joint. In the Behrend device, the 
tongue is recessed, so as to permit of the use of packing, "preferably," 
it is stated, "one which expands by the action of moisture upon it," 
thus making the joint tight. The others make no claim of this char- 
acter; but it appears from the testimony of the experts, that by the 
act of forcing the beam into the ground, earth, and other material is 
made to supplement the tongue, so as to make the joint tight. 

There seems to be no difference between the device of the patent in 
suit and the prior art which calls for inventive genius, so far as the 
adjustment of the parts is concerned. The working principle of com^ 
plainants' beam-piling is thoroughly anticipated. As above noted, the 
tongue of the Behrend device, and sometimes the groove, are recessed 
for packing purposes. Instead of the recess shown in the patent, de- 
fendant, now the owner of the Behrend patent, has removed approxi- 
mately one-half of the tongue, and thereby secured what complainants 
call a "straight cross flange" tongue. This change, complainants in- 
sist, involves the difference between failure and success, because, until 
it was made, the Behrend device could not be rolled, but must be cast 
It is in evidence, and must be apparent that sheet-piling, in order to 
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withstand the thrust of a pile-driver, pust be wrought or rolled. Wit- 
nesses versed in the art of rolling, testify that none of the devices of 
the prior art above named, can be manufactured by rolling-mill pro- 
cesses, owing to their form ; but that those of the parties hereto can be 
so manufactured. The claims of the Behrend patent call for steel, 
and rolled steel piling. The pattent in suit makes no mention of the 
material of or method of making the piles. Generally speaking, these 
matters would not bear seriously upon the question of invention, es- 
pecially when invention therefor is not claimed. Where, by reason 
of such a modification of a device, a commercial success has been at- 
tained, and injustice might arise by holding to the strict rule, a court 
might be disposed to consider it persuasive evidence of invention. Here, 
however, it appears that the device of the patent in suit has never been 
manufactured or entered into commercial use. The court cannot rest 
entirely upon the question thus raised. With other evidential facts, it 
might be potential; alone, it cannot avail. Whatever of patentable 
improvement over the prior art there is in complainant's device must 
be found in elements which do not exist in defendant's piling, and 
the injunction must be denied. 

The bill is dismissed for want of equity. 



CALCULAGRAPH CO. v. AUTOMATIC TIMH STAMP CO. 
(Circuit Court, S. D. New York. October 23, 1900.) 

Patents— Suit fob Infringement— Pbeliminaby Injunotion. 

An application to a Circuit Court for a preliminary injunctl<m to restrain 
Infringement of a patent will not be granted, where it has been ad- 
judged by a Circuit Court of Appeals of another circuit, after full con- 
sideration and upon substantially the same record, that defendant's device 
does not hifringe. If the record on such application contains Important 
new matter, the court will exercise its own judgment on the whole record. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 38, Patents, {{ 481- 
488. 

Grounds for denial of preliminary injunction in patent infringement 
suits, see note to Johnson v. Foos Mfg. Co., 72 O. C^ A. 123J 

In Equity. On motion for preliminary injunction. 

Edwin J. Prindle, for the motion. 
Emery & Booth, opposed. 

LACOMBE, Circuit Judge. The alleged infringing machine is 
identical with the one which was the subject of controversy in the 
First circuit. The practice in this circuit is well settled by numerous 
decisions, many of which are not reported, since it is not usual here to 
write more than a brief memorandum on denial of motions for prelim- 
inary injunction. When a patent has been carefully discussed by a 
Court of Appeals in some other circuit upon a full presentation of the 
state of the art, the construction of the patent adopted by the appel- 
late court is accepted by the circuit judge upon application for a pre- 
liminary injunction as a correct exposition. It is not the function of 
the Circuit Court to review the decision of the Circuit Court of Ap- 
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peals upon substantially the same record. Sometimes the record on 
the later application contains important matter, not before the appel- 
late court. Prior patents, prior publications, prior public uses not at 
first presented may challenge attention. In such a case the new mat- 
ter is considered, and if the Circuit Court reaches the conclusion that 
such new matter would, if presented in the earlfer case, have probably 
induced a different conclusion by the appellate ^rt which heard it, the 
Circuit Court will exercise its own judgment*^f)on the whole record. 
But there is no such new evidence presented here. There is oiily a fur- 
ther elaboration by the patentee, or by experts, of the evolution of the 
invention by the patentee. 

Under these circumstances, application for an injunction preliminary 
to final hearing should be denied, since the Court of Appeals in the 
First Circuit held that the very machine now sought to be enjoined 
did not infringe. 



WESTINGHOUSE ELECTRIC & MFG. CO. V. CUTTER BTiBCTRICAL ft 

MFG. CO. 

(Circait Conrt, E. D« Pexmqsrlyania. December 5, 1906., 

No. 0. 

Patbwts— Suit fob Irfbuvgement— Pbbliminabt injunotiozt. 

A preliminary injunction to restrain infringement of the Wright ft 
Aalborg patent, No. 633,772, for an automatic circuit breaker, denied, on 
' the ground that, under the evidence and the construction placed on the 
patent in prior litigation between the parties, infringement by defend- 
ants new device was doubtful. 

In Equity. On motion for preliminary injunction. 

Kerr, Page & Cooper and Robert W. Archbald, Jr., for complainant 
Joseph C. Fraley, for defendant 

HOLLAND, District Judge. This motion for a preliminary in- 
junction is based on patent No. 633,772, granted on September 26, 
1899, to the complainant's assignees, Wright & Aalborg, for an im- 
provement in automatic circuit breakers. It was before this court in 
a former suit, and is reported in 136 Fed. 218. The case was appeal- 
ed to the Circuit Court of Appeals, and it was there held that the de- 
vice which the defendant in this suit was then manufacturing and 
putting upon the market was an infringement of the complainant's 
patent See 143 Fed. 966. 

In the former suit the Court of Appeals found that the invention of 
Wright &. Aalborg was not a primary one ; it is a combination, and all 
the elements are old. They have been used in the art long prior to the 
issuance of the patent in question. Before the Court of Appeals the 
defendant contended that the pivot called for in the claims 2 and 5 was 
the pivot B, and that the shunt contact member consisted, of carbon 
block, 7, its frame, 18, and the long arm, 20. The complainant con- 
tended that the movable shunt contact consisted of the carbon block, 
17, and its frame, 18 ; that the pivot referred to in the claim was pivot 
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A, and that claims 2 and 5 were not limited to a construction involving 
the arm, 20. The Court of Appeals took the view of the complain- 
ant, basing its decision on three grounds : (1) That there was nothing 
in the language of claims 2 and 5 to restrict them to the pivot, B ; (2) 
that the pivot, A, was essential to the. practical operation of the ap- 
paratus, and therefore the said claims should be construed to include 
it; and (3) that the pivoted arm, 20, was expressly made an element 
of claims 1 and 3, bu^jp^as omitted from claims 2 and 5. See opinion 
of Court of Appeals, 143 Fed. a66. The court also held that the con- 
tention of the defendant that it had eliminated from its structure the 
loose and yielding connection at point B, which is an important feature 
of the complainant's patent, was not in fact true, but that this function 
was accomplished by the slot, 7, in which its movable laminated con- 
tact member was pivoted, and these two devices the court held to be 
equivalent mechanical arrangements. 

Subsequent to the decision by the Court of Appeals, the defendant 
set about tp place upon the market a type of circuit breakers which 
did not infringe the complainant's device, and submitted a modified 
form to the complainant, with the information -that it (the defendant) 
intended to place it upon the market in order that it might be able to 
continue its business. Upon an examination of the modified breaker, 
this bill was filed, and the complainant moves the court for a prelimi- 
nary injunction, claiming the modified device is an infringement the 
same as the one previously manufactured by the defendant, and bases 
its claim for the injunction upon prior adjudication betvv^een the par- 
ties, which they must accept with all its limitations: 

We do not intend to discuss in detail the difference between the de- 
fendant's prior device and the modified machines now before us, other 
than to say, however, that the pivots in the shunt of the defendant's 
former device, the slot affording the motion of * translation, and the 
toggle joint have all disappeared from the modified forms. This fact 
we think gives additional importance to the Hewlitt patent, and, in 
view of the further fact that there is now before us two patents which 
were not considered in the former case, to wit, a British patent, issued 
to Drake & Gorham July 10, 1889, and the Scott patent, issued August 
18, 1903, together with the proofs in opposition to the motion for this 
injunction, there is sufficient, in our judgment, to raise a doubt as to 
the right of the complainant. The rule of law applicable under these 
circumstances is aptly stated by Judge Dallas, in the case of Blakey v. 
National Mfg. Conjpany, 95 Fed. 136, 37 C. C. A. 27 : 

**It is sufficient for the present purpose to say, as has often been said be- 
fore, that a preliminary injunction should not he awarded where the right 
is doubtful, or the wrong uncertain, and that the infringement here charged 
has not been clearly established," 

Injunction refused. 
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KEASBEY ft MATTTSON CO. T. AMERICAN MAGNESIA ft COVERING OO. 

(Circuit Court, E. D. Pennsylvania. NcA^ember 26, 1006.) 

No. 30. 

Costs— Patent Suits— Expense op Printing Exhibits. 

The expense of printing exhibits in a patent case Is not a taxable dUh 
bursement, In the absence of a rule of court making it so. 
[Ed. Note.— -For cases in point, see Cent Dig. vol. 13, Costs^ § 660.1 

On appeal from taxation of costs and motion to dismiss appeal* 
See 148 Fed. 91. 

Joseph P. Nolan and Edward K. Jones, for complainant. 
. Harold Steele Mackaye and Kenyon & Kenyon, for respondent. 

J. B. McPHERSON, District Judge. The motion to dismiss the 
appeal on the ground that it was not seasonably taken, does not seem 
to be well founded, and must be refused. The meeting on Septem- 
ber 24th was an adjournment from September 6th, and continued the 
discussion between the parties ; but the taxation was not finally made 
until October 2d, when the clerk's decision upon the disputed items 
was announced. The appeal was therefore taken within the time 
limited by the rule of court. 

The first and second exceptions to the taxation are sustained on the 
authority of Tesla Electric Co. v. Scott (C. C.) 101 Fed. 524, and the 
third exception is sustained on the ground that, when the two witnesses 
therein referred to were recalled for further examination, their testi- 
mony thus taken did not become a new deposition for which a second 
attorney's fee of $2.50 would be properly charged. The fourth ex- 
ception is disallowed, in view of the stipulation on page 104 of de- 
fendant's record, agreeing to the taking of testimony in New York — 
except as to the charge of double mileage in the case of the witness 
Lysinger; this charge being reduced to single mileage for 100 miles. 
The fifth exception must be sustained on the authority of Hussey v. 
Bradley, 5 Blatch. 210, Fed. Cas. No. 6,946a; Wooster v. Handy (C. 
C.) 23 Fed. 49; Cornelly v. Markwald (C. C.) 24 Fed. 187; Kelly v. 
Springfield Railway Co. (C. C.) 83 Fed. 183 ; and Edison v. Ameri- 
can Mutoscope Co. (C. C.) 117 Fed. 192. The sixth exception dis- 
putes the correctness of the clerk's computation of the total amount, 
and is disallowed, because I am not convinced that a mistake has been 
shown. 

The taxation will be corrected in accordance with this opinion, and 
thereupon the decree, presented to the court on October 10, 1906, but 
modified as required by the re-taxation, may be entered by the derk. 



SCHELL V. ALSTON MFG. Co. et ai. 

(Circuit Court, N. D. Illinois. E. D. September 19, 1906.) 

No. 28,111. 

1. C0BP0RATIO5&— STOOKHOLDKBS' ACTIONS— PABTIBS—JOIN DEB, 

In a suit by a stockholder of a corporation to obtain an acconntlQsr a* 
to certain corporate transactions, the reissue of smaller stock certificates, 
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ratification of an issue of stock dividends by the corporation, and oth^ 
relief, tbere was no such commnnlty df Interest between tbe oorporatl<Mi 
and Its president and secretary as authorized their joinder. In the ab- 
sence of fraud, as parties to the suit 

[Ed. Note. — ^For cases In point, see Cent. Dig. vol. 12, Corporations, t 
719.] 

2. PutADiNG— Facts ob Conclusions— Fraud. 

In a suit against a corporation and its president and secretary, it Is 
Insufficient that the bill charge that the acts complained of were fraadn- 
lent without the allegation oft facts showing fraud. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 12, Corporations, I 
721: vol. 39, Centi Dig. Pleading, § 28^; vol. 23, Cent. Dig. Fraud, 
8 37.] 

8. Same— Acts of Officers. 

The fact that an oflScer of a corporation insisted that there was a 
Hen against complainant's stock, or that his stoclc was worth less than 
par, and that the surplus of the corporation was less than It really was, 
could not subject the corporation to a charge of fraud or conspiracy. 

[Ed. Note.— For cases In point, see Cent Dig. voL 12, Corporations, U 
1685-1692.] 

i. Equity— BiLi/— Multifariousness. 

A bill by a stocIiLholder against a corporation and its president and 
secretary charged certain alleged misconduct of such officers, and prayed 
for an accounting, the reissue of smaller stock certificates, ratification 
of an issue of stock dividends by the corporation, the issue of another 
stock dividend from the surplus, an accounting of damages incurred, 
that complainant's stodc be declared free from any lien, that defend- 
ants be enjoined from selling additional stock, and that a receiver be 
appointed for the corporation. Held, that the bill was multifarious, 
both as to parties and subject-matter.- 

[Ed. Note.— For cases in point, see Cent Dig. vol. 19, Equity, §S 349* 
367, 371.] 
5. Corporations— STOCK Dividends— Declaration— Directors— Discretion. 

The declaration of a stock dividend from the surplus of a corporation 
is within the discretionary ];K)wers of the directors, and will not be 
controlled by the court 

[Ed. Note. — ^For cases In point, see Cent Dig. vol. 12, Corporations, | 
585.] 
0. Saice— Issuance of Stock— Manner and Form. 

A demand of a stockholder of a corporation to have 25 shares of his 
stock issued in 25 certificates calling for one share each was nnrea- 
sonable, and it was not therefore improper for the corporation to re- 
fuse to comply. 

Thomas C. Clark and Howard & Howard, for complainant 
John Stuart Roberts and Elbert C. Ferguson, for defendants. 

KOHLSAAT, Circuit Judge. The bill herein alleges that defend- 
ant company is a corporation of Illinois, and that the other defendants, 
Levy and Holabird, are, respectively, president and secretary thereof. 
It further appears that complainant is a stockholder and former em- 
ploye thereof; that originally he owned 60 shares of the company's 
stock ; that he, as such .stockholder, voted to increase the stock of the 
corporation from $100,000 to $200,000 ; that $50,000 of such increase 
was to go to the stockholders as a stock dividend ; that the remaining 
$50,000 of stock was to be offered to the stockholders, and, if not tak* 
en by them, then to be placed jnthe market. Complainant further al* 
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eges that he voted fpr such additional stock on said terms tinder the 
impression, conveyed to him by the said individual defendants, that 
there was a surplus of only $50,000 ; that he gave notice of his refusal 
to take any of the new issue not paid for by his share of the surplus ; 
that he received 25 shares of the new stock as his stock dividend, after 
a considerable delay, certain of the defendant corporatibn's officials 
insisting that the same was subject to a lien for the price of the com- 
plainant's proportionate share of the remaining $50,000 of stock ; and 
that the directors and stockholders have not officially ratified the issue 
of stock under the increase. The biU further charges, on information 
and belief, ^at the surplus was in fact not less than $iBO,000, and that 
$30,000 surplus still remains, of which he is entitled to his share, either 
in stock or money; that complainant was deceived by certain officials 
in consenting to the said agreement for the $100,000 new stock ; that 
certain of the corporation officers have tried to get his stock for less 
than par. He also charges that he has not been permitted properly to 
examine the corporation books; that he made application to have his 
25-share certificate split up into 25 certificates, and his 50-share certif- 
icate split up into 10 5-share certificates, which was refused, whereby 
he lost sales of stock ; that by selling the last $60,000 of the new stock 
his share of the surplus, $30,000, would be prejudiced; that defend- 
ants and others are conspiring to wrong and injure him. He therefore 
prays (1) for an accounting as to corporation's transactions; (2) the 
reissue of smaller stock certificates; (3) ratification of said issue of 
stock dividends by the corporation; (4) that a stock dividend be is- 
sued to him for any surplus in excess of $50,000 ; (5^ that he have an 
accounting and decree as to his damages incurred ; (6) that his stock 
be declared free from such lien; (7) that defendants be enjoined from 
selling the additional $50,000 of stock; (8) that a receiver be appoint- 
ed to wind up the corporation. 

To the bill defendants demurred generally and upon the following 
special grounds: (1) Want of jurisdiction as to amount and because 
of a remedy at law; (2) multifariousness as to parties and relief 
sought; (3) that, in the absence of action by directors, no further divi- 
dend can be made; (4) want of compliance with equity rule 94; (5) 
that the directors are not in such case answerable to a stockholder; 
(6) nor to the court. It is apparent that, in the absence of fraud on 
the part of the defendants, there is no such community of interest 
between the defendants as would justify their joinder in this proceed- 
ing; nor is it sufficient that fraud be charged in the bill. The facts 
must be stated. Certain letters and acts of the individual defendants 
and others are set out which utterly fail to furnish a satisfactory foun- 
dation for the charge of fraud. At best, they are the expressions of 
opinions only, and form no ground for the allegation of conspiracy. 
Within certain limits, officers of a corporation as individuals may speak 
for their corporation, but beyond that they have no power to commit it 
to any course of action. The mere fact that some officer of the cor- 
poration insisted that there was a lien against the complainant's stock, 
or that his stock was worth less than par, or that the surplus was less 
than it really was, cannot subject the corporation to a charge of fraud 
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or conspiracy. In its affairs a corporation acts. through its directors. 
But, were it otherwise, the facts stated fail to support the charge. 

It would, indeed, be a short road to summary relief, could the com- 
plainant in the same proceeding combine all the demands above enu- 
merated. No conspiracy being shown, it cannot be claimed that each 
of the defendants is liable for the acts of the other. Both as to parties 
and subject-matter the bill is multifarious. The main point in the bill 
consists in complainant's demand that he receive the benefit of the sur- 
plus in excess of $50,000. To give him his share of this in the form 
of a further stock dividend would be the declaration of a dividend from 
the surplus. This is within the discretionary powers of the directors, 
and will not be controlled by a court. Beveridge v. N. Y. El. Ry. Co., 
112 N. Y. 1, 19 N. E. 489, 2 L. R. A. 648. 

In Cook on Corporations (5th Ed.) §^545, it is said: 

**Th« board of directors declares the dividends, and it is for the directors, 
and not the stodsholders, to determine whether or not a dividend shall be 
declared"— citing Hunter v. Roberts, etc.. Co., 83 Mich. 63, 47 N. W. 131; 
Grant v. Ross, 100 Ky. 44, 37 S. W. 263. 

It is there further stated : 

"When, therefore, the directors have exercised this discretion, and refused 
a dividend, there will be no interference by the courts with their decision, un- 
less they are guilty of a willful abuse of their discretionary powers, or of bad 
faith, or of a neglect of duty. It requires a very strong case to induce a court 
of equity to order the directors to declare a dividend, inasmuch as equity has 
no jurisdiction unless a fraud or breach of trust is involved." 

See, also, section 539, same author. To the same effect are many 
adjudicated cases. There is no such case made by the bill in this suit. 

The manner in which stock shall be issued is, generally speaking, 
a matter for the discretion Of the directors under the by-laws. In the 
absence of any such requirement, there must exist a right in the stock- 
holder, within reason, to have his holdings in such amounts as he may . 
desire. To have 25 shares issued in 25 certificates calling for one 
share each does not on its face seem reasonable, nor can the court as- 
sume that it is reasonable. It is a matter of common knowledge that 
it is such a cumbersome method as would justify the directors in de- 
clining to permit it, in the absence of a by-law requiring it. The bill 
in that respect does not appeal to the judgment of a court of equity. 

Undoubtedly, in a proper case, complainant would be entitled to 
examine the books. In view of what is said above, that matter is not 
before the court at this time. Were the bill in other respects unob- 
jectionable, the jurisdictional allegations would be such as to invest 
this court with power to adjudicate the questions raised. 

The demurrer is sustained. 



Digitized by VjOOQIC 



UNITED STATES V. BICHARDS. 443 

MARYLAND TRUST CO. T. KIRBT LUMBER CO. et aL 
(Circuit Court, & D. New York. October 27. 1906.) 

Dkpositions--Gbantino Open ComassiON— Conditions. 

Upon the granting of an open commission to examine witnesses In a 
remote Jurisdiction, the adverse party may properly be given the right, 
at his election, to reserve his cross-examination until the direct testimony 
shall have been retumedi and to then cross-examine, either orally or on 
written interrogatories. 

[Ed. Note. — ^For cases In point, see Cent Dig. vol. 16, Depositions^ IS 
142-145.] 

On Motion for Open Commission. 

Arthur H. Van Brunt, for the motion. 
Jno. G. Carlise, opposed. 

LACOMBE, Circuit Judge. The Kirby Lumber Company may ex- 
amine such witnesses as it desires to call in Texas upon a commission 
which shall set forth the names of the witnesses to be examined, so 
that counsel for the claimant may be able intelligently, to determine 
whether or not it is desirable that he should attend their examination. 
The commission may be an open one, not on written interrogatories, if 
counsel for defendant so elect. But, in the event of such election, 
claimant's counsel may give notice that they elect not to incur the ex- 
pense of attendance in a remote jurisdiction, and if they do so they 
may interpose their objections to testimony, and may prepare their 
cross-interrogatories after the direct testimony shall have been re- 
turned; or they may, at that time, elect orally to cross-examine the 
Texas witnesses, in which event such witnesses shall be produced for 
such cross-examination on reasonahle notice. 



UNITED STATES V. BICHAKDS et aL 
(District Court, D. Nebraska. December 20, 1900.) 

No. 101. 

1. GoNSPiiiACT— Definition. 

Under the act of Congress providing that if two or more persons con- 
spire either to commit any offense against the United States or to de« 
frand the United States in any manner or for any purpose, and one or 
more do any act to" effect the object of the conspiracy, all shall be liable 
to a penalty, the gist of the offense is conspiracy, combination, or agree- 
ment to effect an unlawful end, which offense is completed only on some 
one or more of the parties doing an act to effect the object of the con- 
spiracy, termed an "overt act" 

[Ed. Note.— For cases in point, see Cent Dig. voL 10, Conspiracy, M 
88, 30, 60.] 

2. Sasce— OvEBT Act. 

An overt act, required to constitute conspiracy, must be a subsequent 
Independent act, following the complete agreement or conspiracy, and done 
to carry into ^ect the object of the original combination. 

[Ed. Not&— For cases hi poUit, see C^t Dig. vol. 10, Conspiracy, f sa] 
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8. Pebjuby—Detinition. 

To constitute perjury, the party charged must take an oath before 
some competent tribunal or officer that he will testity^ declare, depose^ 
or certify truly that his written testimony, declaration, or certificate by 
him subscribed was true, when in fact some material matter so testified,, 
declared, or certified by him was false and untrue, and known by him 
at the time of taking such oath to liaye been false and untrue. 
[Ed. Note.— For cases hi point, see Cent Dig. vol. 89, Perjury, U 1-8.] 

4. Public LANDS—HoifEsrsAD. 

It is not a compliance with the homestead law for a man to file on a 
tract of land with no intention of making it his home, with no. purpose 
to II v« there, and with no. intention of cultivating any part of it and ac- 
quiring it for a place of residence ; but there must be a combination of act 
and intent to make the property entered ills actual place of abode. 

[Ed. Note. — ^For cases in pohit, see Cent Dig. voL 41, Public Lands, 
«74.] 

5. Save— AoBEEMENT to Sell. 

An agreement to sell land entered by a homesteader, made prior to his 
acqui9ition of the patent, in violation of the homestead law, need not be 
in writing, nor of sufficient form or of a nature to be enforced in a court 
of law ; but it is sufficient that the minds of the applicant and some other 
person have met definitely and understandingly, so that there was a mut- 
ual consent that when the applicant acquired title to the land from the 
United States, it should inure to the benefit of the other for a considera- 
tion. 

[Ed. Note.— For cases in pohit see Cent Dig. vol. 41, Public Lands, U 
371, 373.] 

6. Same— Disposition. 

An entryman may acquire a valid title under the homestead law, though 
his entry was made with a view of disposing of the land after he had 
completed his purchase, provided that at the time and before the com- 
pletion thereof he had not entered into any agreement whereby such other 
should receive any of the benefit of such purchase. 

[Ed. Note. — For cases in point see Cent Dig. voL 41. Public Lands, 
{§ 371-373.] 

7. CsnaNAL Law— Bvidencb— Indictment. 

A finding of an indictment by a grand Jury against a party Is no evi- 
dence of the defendant's guilt 

8. CONSPJBAOT— OVEBT ACT— CONSIDBBATION. 

In a prosecution for conspiracy, the overt act may be considered, with 
ether evidence, as one of the circumstances in determining whether or pot 
there was a conspiracy or agreement charged. 

[Ed. Note. — For cases in point see Cent Dig. vol. 10, Conspiracy; §§ 
104, 107.] 

9. Cbiminal Law— Evidence— Declabations or Conspibatobs. 

In a prosecution for conspiracy, the acts and declarations of the persons 
accused may be considered, though made in the absence of some of the 
defendants, where the conspiracy has been fully established by independ- 
ent evidence, and it has been shown that the defendant against whom 
it is offered was a party thereto. 

[Ed. Note. — ^For cases in point Bee Cent Dig. vol. 14, Criminal Law, H 
984, 1012.] 

10. CoNSPiBACY— Homestead Bntbies— Pbaud. 

In a proseputlon for conspiracy to defraud the United States of certain 
public land under homestead entries, the fact that defendants advanced 
money to the entryman to pay his entry fee and to make improvements on 
the land was not in itself unlawful, and could only be considered In de- 
termining whether or not there was a conspiracy or unlawful agreem^it 
with the entryman, of which such advancement formed a part 
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IL Cbihtnai* Law— Btidenge—Accompligss— Weight. 

Though evidence of accomplices is admissible in a criminal case, the jnry 
should scrutinize the san^e with great care. 

[Ed. Note. — For cases in point, see Cent Dig. toI. 14, Criminal Law, 
» 109D, nil.] 

12. Same— Pbssuicption of Innocence— Reasonable Doubt. 

The presumption of innocence continues with accused throughout the 
trial, and stands as sufficient evidence to Justify an acquittal, until on the 
whole evidence the jury is satisfied beyond a reasonable doubt of his 
guilt 

[Ed. Note. — For cases in point, see Cent. Dig. voL 14, Criminal Law, 
H 710, 731.] 

13. Saiib—Reasonablb Doubt— Definition. 

A reasonable doubt is sufficient to acquit a person of an offense, and is 
an actual, substantial doubt, arising and resting in the mind as tes- 
timony is heard and considered, which results after the exercise of judg- 
vment and reason, when fairly and candidly applied to an investigation of 
the evidence. 

[Bd. Note. — ^For cases In point, see Cent Dig. vol. 14, Criminal Law, 
S§ 1267, 1906.] 

14 CoNSPIBAOr-^^IBCUlfSTANTrAL BVIDENCE. 

Though the offense of conspiracy may be established by circumstantial 
evidence, tiie circumstances must be of such a character as to exclude 
every reasonable hypothesis but that of defendant's guilt of the offense 
charged. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 10, Conspirac^f S 106; 
vol. 14, Criminal Law, | 1261.] 

15. Same— Indictment— Counts— Issues and Proof. 

Where an kidlctment for conspiracy contains several counts, it is suffi- 
cient, to warrant a conviction on counts charging two or more overt acts, 
that the evidence establishes the commission of one of them. 

[Ed. Nota— For cases in point, see Cent Dig. vol 10, Conspiracy, ({ 
105-107.] 

16. Criminal Law— Venub— Proof. 

In a prosecution in a' federal District Court sitting in Nebraska, the 
evidence, in order to warrant a conviction, must show that the offense 
charged was committed within tbat state; the limits of the district of 
Nebraska being coestoisive with the boundaries of the state; 

17. Public Lands— Homestead— Entry bt Soldier— View. 

A soldier of the United States may enter a homestead claim selected by 
an agent without ever viewing it 

13. Same— Fraud. 

Fraud In the making of homestead entries may not be inferred from the 
fact that a large number of entries may have been solicited and located 
by one person, If the entries themselves are legal. 

Id. Same— Lease. 

Tbat defendants desired and did lease homestead lands from entry- 
men foi« grazing purposes could not make them responsible for any fail- 
ure of the entryinen to comply with the law relating to settlement or 
residence on the land. 

20. Same— Agreement to Sell. 

A homestead entryman may agree with, any person at any time that 
when he has proved up on his land, if he desires to sell, he will give 
that person the iirst option to buy ; such option In Itself not being a viola- 
tion of the law. 
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Charles A. Goss, U. S. Atty., and Sylvester R. Rush, Sp. Asst. 
U. S. Atty. 

Richard S. Hall, Harry C. Brome, and A. W. Crites, for de- 
fendants. 

MUNGER, District Judge (charging jury). I congratulate you 
that your labors, with those of the counsel and court, are drawing to a 
cloise. For 30 days you have been deprived of your liberty, the society 
of family, and cut off from intercourse with the world. The court 
would not have subjected you to this restraint, but for the public in- 
terest which the case has excited. It was proper that you should be re- 
moved beyond the reach of any popular feeling, whether favorable to 
the government or any of the defendants ; for no popular wishes or con- 
siderations, no thoughts other than those which pertain to strict,Jm- 
partial justice, should be permitted to invade the sanctity of the juiy 
room to bias or even shade your deliberations. Now that the case is 
about to- be committed to you for consideration and determination, we 
trust that your action will be such that you can return to your homes 
with a conscientious assurance that you have performed your duty just- 
ly and impartially, and with family and friends enjoy a Merry Christ- 
mas and a Happy New Yea^. 

The prosecution in this case is based upon a statute of the United 
States as fo!lows : 

"If two or more persons conspire, either to commit any offense against the 
United States, or to defraud the United States in any manner or for any pur- 
pose, and one or more such parties do any act to effect the object of the con- 
spiracy, all the parties to such conspiracy shall be liable to a penalty." 

The statute then prescribes the penalty for a violation of its pro- 
visions. This statute uses the word "conspire" ; "if two or more per- 
sons conspire," etc. "conspire," or "conspiracy," has been defined 
as "a combination or agreement formed by two or more persons to 
effect an unlawful end, they acting under a common purpose to ac- 
complish that end." Under this statute the gist of the offense is 
the conspiracy — the combination or agreement between two or more 
persons to effect an unlawful end. But, before the offense is a 
completed one, some one ot more of the parties must do some act to 
effect th» object of the conspiracy. Such act is termed an "overt act.'' 

Persons rtiay conspire together to commit an offense against the 
United States ; but if the offense stops with an agreement, and no act 
is done to carry into effect the object of the agreement, no criminal 
offense has been committed. But, the moment any act is done to ef- 
fect the object of the conspiracy, that moment criminal liability is 
fixed, and this act to effect the object, though it be done by only one of 
the parties, binds each and all of the parties to the conspiracy and 
completes the offense as to all; for in that case the act of one be- 
comes the act of all. The overt act must be one independent of the 
conspiracy or agreement. It must not be one of a series of acts con- 
stituting the agreement or conspiring together; but it must be a sub- 
sequent, independent act following the complete agreement, or con- 
spiracy, and done to carry into effect the object of the original com- 
bination. 
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•In this case the grand jury havie presented an indictment against 
Bartlett Richards, Will G. Comstock, Charles C. Jameson, Ammi B. 
Todd, Aquilla Triplett, Thomas M. Huntington, Fred Hoyt, James 
K. Reid, and F. M. Walcott. The court has granted separate trials 
for some of the defendants, and in this case the only defendants on 
.trial are Bartlett Richards, Will G. Comstock, Charles C. Jameson, 
Aquilla Triplett, and F. M. Walcott. 

The first count of the indictment in substance charges that Bartlett 
Richards, Will G. Comstock, Charles C. Jameson, Ammi B. Todd, 
Aquilla Triplett, Thomas M. Huntington, Fred Hoyt, James K. Reid, 
F. M. Walcott, and divers other persons to the grand jurors un- 
known, on the 28th day of June, 1904, within the district of Nebraska, 
did unlawfully conspire, combine, confederate, and agree together 
among themselves to defraud the United States of the title, posses- 
sion, and use of large tracts of land in Cherry and Sheridan counties. 
Neb., of great value, of which the following described land is a part 
thereof, to wit: The N. }4 section 31, the S. E. J4 of the S. E. K 
section 30, the S. W. J4 of the S. W. J4 section 29, and the W. J^ 
I of the N. W, % section 32, all in township 30 N., range 38 W. of the 

I sixth P. M., in Cherry county, Neb. — by means of false, feigned, 

fraudulent, untrue, illegal, and fictitious entries of said lands under 
I the homestead laws of the United States, the said lands being then 

and there public lands of the United States open to entry under said 
homestead laws at the local land office of the United States at Valen- 
tine,- in the county of Cherry, and Alliance, in the county of Box 
Butte, respectively, in said state and district. 

This is the offense charged, and for which the defendants are on 
trial, to wit: That they entered into an unlawful conspiracy, and 
did unlawfully combine, confederate, and agree together among them- 
selves, to defraud the United States of the title, possession, and use 
of large tracts of land in Cherry and Sheridan counties. Neb., a por- 
tion of which were the lands above described. The overt act is 
charged in substance as follows: That in pursuance of said unlaw- 
ful conspiracy, combination, confederation, and agreement among 
themselves, had as aforesaid, and to effect the object of said con- 
. spiracy, the said parties, whose names have been given, did, on the 
28th day of June, 1904, at the town of Merriman, in the county of 
Cherry, within the said district and state, fraudulently, unlawfully, 
and corruptly persuade, induce, and hire one Clyde R. Beckwith to 
take an oath before one El L. Heath, a United States commissioner, 
that a certain written affidavit, then and there made by said Clyde R. 
Beckwith, was true, which affidavit was to the effect that a certain 
written application. No. 15,082, to the register of the United States 
land office at Valentine, whereby said Clyde R. Beckwith applied to 
said register to enter the public lands theretofore described, under the 
homestead laws of the United States, in which affidavit the said 
Clyde R. Beckwith stated in substance and effect that he did not 
apply to enter the said lands on speculation, but in good faith to ap- 
propriate the same to his own exclusive use and benefit, and that he 
' had not, directly or indirectly, made any agreement or contract in 
any way or manner, with any person or persons whomsoever, by which 
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the title he should acquire from the government of the United States 
should inure in whole or in part to the benefit of any person except 
himself; whereas, in truth and in fact the said Clyde R. Beckwith 
and said defendants (naming them), and each of them, then ai^d there 
well knew that said Clyde R, Beckwith did not apply to enter said 
lands in good faith and for the purpose of appropriating the said 
lands to his own exclusive use and benefit^ but in truth and in fact 
for the use and benefit of said Bartlett Richards, Will G. Comstock, 
Charles C. Jameson, and the Nebraska Land & Feeding Company, a 
corporation, and said divers other persons to the grand jurors un- 
known. That in fact the said Clyde R. Beckwith and defendants 
(naming them) well knew that said Beckwith, in making said affidavit 
and entry of said lands, was acting as the agent of, and in collusion 
with, and for the benefit of, said Bartlett Richards, Will G. Comstock, 
Charles C. Jameson, and the Nebraska Land & Feeding Company, 
under an agreement and contract before made with the said (naming 
all defendants), whereby the said Beckwith agreed that the said title 
which he might acquire from the government of the United States 
to said lands should' inure to the benefit of said Richards, Comstock, 
Jameson, and the Nebraska Land & Feeding Company, and divers 
other persons to the grand jurors unknown. That in pursuance of 
said unlawful conspiracy, confederation, and agreement the said de- 
fendants (naming them) did pay and cause to be paid to the receiver 
of the United States land office at Valentine the sum of $14, the 
filing fee and costs of said entry; and, further, in pursuance of- said 
unlawful conspiracy, combination, confederation, and agreement 
among themselves as aforesaid, and to effect the object of such un- 
lawful conspiracy, the said defendants (naming them) and divers 
other persons to the grand jurors unknown did build and cause to be 
built upon the lands above described and so entered as aforesaid a 
small house, of the value of $26, for and as the homestead improve- 
ments of the said Clyde R. Beckwith, without expense, charge, or 
cost to him, the said Clyde R. Beckwith, therefor. 

Each of the first 31 counts in the indictment are similar to this 
in charging the offense, to wit, the unlawful combination and agree- 
ment between the parties named to defraud the United States out of 
certain of its public lands by means of a fraudulent use of the home- ' 
stead law. The several counts differ in regard to dates, specific 
tracts of land, and the overt acts committed in furtherance of the un- 
lawful combination or agreement It will, however, be unnecessary 
for me to read to you the substance of the remaining 31 counts, as the 
principles of law which must govern you in the consideration of this 
case are applicable to each of said 31 counts. 

Counts 32 to 38 inclusive, charge the defendants with conspiring 
together to violate section 5393 of the Revised Statutes of the United 
States [U, S. Comp. St. 1901, p. 3654], which section is as follows: 

"Every person wha procures another to commit any perjury is gailty of sub- 
omatlon of perjury, and punishable as In the preceding section prescribed." 

The gist of the offense in these counts is, as in the 31 counts, the 
unlawfid conspiring, combining, confederating, and agreeing togetfier; 
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diflFering in this: That in the first 31 counts the unlawful conspir- 
ing, combining, confederating, and agreeing together had for its 
object the defrauding the United States out of certain lands by a 
fraudulent use of the homestead law. In these 7 counts, from the 32d 
to the 38th, inclusive, the object of the unlawful conspiracy, con- 
federation, and agreement, was to commit an offense against the laws 
of the United States, to wit, section 5393 of the Revised Statutes, 
which I have just read, to wit, by unlawfully, willfully, knowingly, 
and corruptly agreeing together and with divers other persons to the 
g^and jurors unknown to unlawfully, willfully, and knowingly suborn, 
instigate, and hire certain persons named in the several counts of 
the indictment to unlawfully, willfully, knowingly, and corruptly com- 
mit the offense of perjury against the laws of the United States. 

Perjury is defined by section 6392 of the Revised Statutes of the 
United States [U. S. Corap. St. 1901, p. 3653] as follows: 

**Every person who, having taken an oath before a competent tribunal, officer, 
or jperson, in any case in which a law of the United States authorizes an oath 
to be administered, that he will testify, declare, depose or certify tmly, or 
that any written testimony, declaration, deposition, or certificate by him sub- 
scribed is true, willfully and contrary to such oath states or subscribes any 
material matter which he does not believe to be true, is guilty of perjury." 

Section 6393, which I have heretofore read, defines subornation of 
perjury by providing that: 

'*livery person who procures another to oommit any perjury is guilty of sub- 
ornation of perjury/' 

To constitute perjury, a party must have taken an oath before some 
competent tribunal, officer, or person authorized to administer an oath 
that he will testify, declare, depose, br certify truly that his written 
testimony, declaration, or certificate by him subscribed is |rue, when 
in fact sorafe material matter so testified, declared, or certified to by him 
is false and untrue, and known by the party at the time of taking such 
oath to have been false and untrue. 

The gist of the offense in these seven counts, as I have said, is the 
combining, confederating, and agreeing together upon the part of 
tlie defendants and the parties named with Siem in the indictment to 
unlawfully, willfully, and knowingly suborn, instigate, and hire cer- 
tain persons named in the several counts of the indictment to unlaw- 
fully, willfully, and knowingly commit the offense of perjury against 
the laws of the United States. To constitute perjury it is not sufficient 
that the oath so taken be false and untrue as to some material matter, 
but it must further appear that the party knew at the time of taking his 
oath that the same was false and untrue. 

The first 31 counts of the indictment, as before stated, charge that 
the parties entered into a conspiracy to defraud the United States out 
of certain lands by means of a fraudulent use of the hbmestead law, 
and that overt acts committed in furtherance of such conspiracy were 
the causing and procuring of a false and fraudulent declaratory state- 
ment, and in some of the counts fraudulent entries under the homestead 
law. The provision of the homestead law applicable to the considera- 
tion of this case is as follows: 
149 F.— 29 
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'*That any person applying to enter land under the preceding section shaK 
first make and subscribe before the proper officer, and file in the proper land 
office, an affidavit that he or she is the head of a faiBily, or Is over twenty-one 
years of age, and that such application is honestly and in good faith made for 
the purpose of actual settlement and cultivation and not for the benefit of any 
other person, persons, or corporation, and that he or she will faithfully and 
honestly endeavor to comply with all of the requirements of law with reference 
to settlement, residence, and cultivation necessary to acquire title to the land 
a];^lied for ; that he or she is not acting as agent of any person, persons, cor- 
poration, or syndicate in making such entry, nor in collusion with any person, 
persons, corporation or syndicate to give them the benefit of the land entered, or 
any part thereot or the timber thereon ; that he or she does not apply to enter 
the same for the purpose of speculation, but in good faith to obtain a b<Hne 
for himself or herself, and that he or she has not directly or indirectly made, 
and will not make, any agreement or contract in any way or manner with any 
person, persons, corporation, or syndicate whatsoever, by which the title which 
he or she might acquire from the government of the United States should inure 
in whole or in part to the benefit of any person except himself or herself.*' 

The object and purpose of the homestead laws of the United States 
were to grant land to actual, bona fide setflers, persons making settle- 
ment upon the public lands for use as homesteads, and to encourage resi- 
dence upon, cultivation, and improvement of the public domain. The 
applicant, as the portion of the statute I have read states, is required to 
verify that his application is in good faith, made for the purpose of 
actual settlement and cultivation, and not for the benefit of any other 
person; that he will faithfully and honestly endeavor to comply with 
the requirements of law as to settlement, residence, and cultivation 
necessary to acquire title to the land applied for ; that he is not acting 
as agent for any person in making such entry, nor in collusion with 
ariy person to give him the benefit of such land entered ; that he does 
not apply to enter the land for the purpose of speculation, but in good 
faith to obfein a home for himself ; that he has not directly or indirect* 
ly made any agreement or contract in any way or manner with any per- 
son or corjporation by which the title he may acquire shall inure in 
whole or in part to the benefit of anyone except himself. 

In establishing a residence, as required by the homestead law, there 
must be a combination of act and intent — ^the act of occupying and 
living upon the claim, and the intention "of making the same a home 
to the exclusion of a home elsewhere. Inhabitancy must exist in good 
faith. It is not a compliance with the homestead law for a man to file 
on a tract of land with no intention of making it his home, with no 
purpose to live there, with no intention of cultivating any part of it 
and acquiring it for a place to reside in. 

The statute, in forbidding the applicant to make directly or indirectly 
any agreement or contract in any way or manner with any person by 
which the title he may acquire from the government shall inure in 
whole or in part to the benefit of any person except himself, means 
by the word ''agreement" that there must be a meeting of minds ex- 
pressed in some tangible way, and must be an intent in some way to be 
binding upon the parties. One party may have intended to sell, the 
other party may have intended to buy, yet this would not be sufficient, 
unless the intention of each was in some way communicated from one to 
the other, and was understood and agreed to by both. 
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An agreement, as the word "agreement" is used, need not be in 
writing. It need not be of sufficient form or of the nature to be en- 
forced in court. It is enough if it is proven beyond a reasonable doubt 
that in some way the minds of the applicant and some other person have 
met definitely and understandingly — that there is a mutual consent — 
that, when the applicant may acquire title to the land from the United 
States, it shall inure to the benefit of such other person for a considera- 
tion ; that is, that in truth and in fact the applicant is ready to acquire 
the land. for the use and benefit of another. And any words and acts 
manifesting this mutual consent of the minds of the parties are suffi- 
cient to constitute a contract or agreement. 

The applicant, under the statute, is also required in his afi^davit to 
state that he does not apply to enter the land for the purpose of specula- 
tion, but as a home for himself. This provision, that he does not seek 
to acquire it for speculation, was not intended to limit the homesteader's 
dominion over the land after he has complied with the provisions of the 
homestead law, made his final proof, and acquired title. It is only in- 
tended to prohibit his entering the land under an agreement whereby 
he is acting for another. He may acquire valid title under the home- 
stead law with a view of disposing of the same after he has completed 
the purchase, provided that at and before the time of completing such 
purchase under the homestead law he has not entered into an agree- 
ment with another whereby such other should receive any of the benefit 
of such purchase. 

A person is required to reside upon his homestead five years before 
making final proof. An exception to this rule is where the home- 
steader has served in the army or navy of the United States. A per- 
son who has served in the army or navy of the United States and 
received an honorable discharge is given by law six months after mak- 
ing his filing to enter upon and establish his residence upon the land, 
and the period of time served in the army or navy may be deducted 
from the period of five years residence, provided, however, that in 
any event the party must reside at least one year upon the land. 

This prosecution is based upon an indictment found by the grand 
jury. The finding of an indictment by a grand jury against a party 
is no evidence of the defendant's guilt. That must be established up- 
on tfie trial by competent and sufficient evidence. In this case, then, 
your first inquiry should be, was there an unlawful agreement entered 
into by two or more of the parties named in the indictment to defraud 
the United States out of certain of its public lands mentioned in 
the indictment, by means of the false and fraudulent use of the home- 
stead laws of the United States? The understanding, combination, 
or agreement between the parties in the given case to defraud the 
United States out of its lands, as charged in the indictment, must be 
proven, because, without the corrupt agreement or understanding, 
there is no conspiracy. 

It seldom, if ever, happens that, when parties enter into a conspiracy 
or agreement to accomplish an unlawful end, such agreement is re- 
duced to writing or specifically stated to witnesses, and it is usually 
necessary to resort to circumstantial evidence to establish the agree- 
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ment or conspiracy. The acts of parties in the particular case, tlie 
nature of those acts, or declarations and statements, whether verbal 
or in writing, and the character of the transactions or series of trans- 
actions, with the accompanying circumstances, as the evidence may dis- 
close, should be investigated and considered as circumstances front 
which evidence may be derived of the existence or nonexistence of an 
agreement, which may be expressed or implied, to do the unlawful 
act. 

I have before stated that the overt act must be one independent of 
the conspiracy or agreement This is true. Yet the overt act, the 
manner and circumstances under which it is done, may be considered, 
in connection with other evidence in the case, as one circumstance 
in determining whether or not there was the conspiracy or agreement 
charged. But it must be established that the conspiracy or agree 
ment which is charged to have existed, and which is the ^st of the 
action in this case, had been formed before and was existing at the 
time of committing the overt act 

The government affirms the formation and existence of a conspiracy 
to commit the particular offense charged against the United States, 
and that these defendants were each a party to such conspiracy. The 
burden is therefore upon the government to prove what it thus af- 
firms by legal and competent evidence, in order to ask a verdict in its 
favor. 

As has been said, in determining the question of the formation or 
existence of a conspiracy, the acts and declarations of the persons ac- 
cused may, among other circumstances, be looked to and considered 
by the jury. Statements of some of the accused conspirators, in the 
absence of the defendants, and some of them, on trial, and conversa- 
tions with some of the witnesses on the part of persons accused as 
co-conspirators, other than the defendants, made in the absence of the 
defendants, have been given in evidence. These statements, were ad- 
mitted to show the nature and purpose, the plan and operations, of 
the conspiracy, if one existed, and to aid in shedding light upon the 
relation of the persons so speaking to the transactions ; but guilt can- 
not be fastened upon any person by the declarations or statements, 
oral or written, by others. Guilt must originate within a man's own 
heart, and it must be established by his own acts, conduct, or admis- 
sion. To establish the connection of any one of the defendants with 
the conspiracy, such connection must be shown by facts and circum- 
stances, or by his own acts, conduct, or declarations, independent of 
the declarations of others, and, until this fact is thus established, he is 
not bound by the declarations or statements of others. 

The principle of law and rule of evidence is that, when once a con- 
spiracy or combination is established and the defendant's connection 
therewith is shown by independent evidence, then he is bound by the 
acts, declarations, and statements of his co-conspirators, because in 
that event he is deemd to assent to or command what is done by any 
other in furtherance of the common object. In this case, in deter- 
mining whether any one of the defendants on trial was a party to the 
conspiracy, if you find a conspiracy was formed, you cannot consider 
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the declarations and statements made by other persons to the various 
cntrymen or others in the absence of such defendant, as such defend- 
ant IS not bound by or affected by such statements and declarations 
of others, until it is shown by other competent evidence that he was a 
party to such unlawful conspiracy. 

It will be well, then, for you to take up and consider the evidence 
as it relates to each defendant on trial separately. For instance, Bart- 
lett Richards is the first defendant named in the indictment In con- 
sidering whether or not he was a party to the conspiracy or agree- 
ment, if you find there was one, you are only to take into consideration 
his own statements, action, and conduct, and his own connection with 
the action and conduct of others, as shown by the evidence, indepen- 
dent of any statements or declarations by others ; and unless you find 
from such evidence that he was a party to such conspiracy, if one 
existed, then it would be your duty to acquit him. If, however, you 
find that he was a party to such conspiracy, then the statements and 
declarations of his co-conspirators may be considered as if made by him. 
Apply this same method in determining whether each of the other de- 
fendants were parties to the alleged conspiracy. 

The parties are upon trial for the offense charged in the indictment, 
to wit, a conspiracy to defraud the United States out of certain lands, 
and to suborn perjury, and are not on trial for any other offense; and, 
though the evidence might establish the commission of some other 
offense, they are only to be found guilty "for the offense charged. 
Should you find that a conspiracy existed, and that the defendants were 
parties thereto, then you should inquire whether or not one or more of 
the parties to such conspiracy did the act or acts in pursuance or in 
furtherance of such conspiracy, as fe charged in the indictment, which 
acts I have denominated and called the "overt act"; for, although a 
conspiracy may have existed, unless some one or more of the overt 
acts charged in the indictment are established to have been committed 
by one or more of the conspirators, the offense charged in the indict- 
ment would not be established. On the other hand, although the 
evidence may establish to your satisfaction that the various homestead 
entries were fraudulent, yet that would not warrant a conviction, un* 
less such fraudulent entries were procured to be made in pursuance 
of a precedent conspiracy or agreement, as I have before explained. 

You are further instructed that the mere advancing of money to 
a party to enable him to enter his homestead, or advancing money to 
make improvements thereon, are not of themselves unlawful acts, 
but are simply acts and circumstances which may be considered in 
determining whether or not there was a conspiracy as alleged, or un- 
lawful agreemeit by which the entryman was to make the entry, not 
for his own use and benefit, but for the use and benefit of another. 
Neither is it unlawful for a person having a bona fide homestead entry 
to permit another, by lease or otherwise, to use the same, if he does 
not thereby exclude himself from residing thereon. Such fact, if it 
be a fact, however, is to be considered with the other evidence in the 
case in determining the good faith and bona fides of the entryman.' 

Witnesses have been called in the course of the trial who have testi- 
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fied to their own participation in fraudulent and criminal practices. 
Criticism has been made of their testimony, and the weight to which 
it is entitled. The court instructs you on this subject that it is the 
settled rule in this country that even accomplices in the commission 
of crime are competent witnesses, and that the government has the 
right to use them as witnesses. It is the duty of the court to admit 
their testimony, and that of the jury to consider it. The testimony of 
accomplices is, however, always to be received with caution, and 
weighed and scrutinized with great care. But the jury should not 
rely upon it unsupported, unless it produces in their minds the most 
positive conviction of its truth. It is just and proper in such cases 
for the jury to seek for corroborating facts and circumstances in other 
material respects ; but this is not absolutely essential, provided the tes- 
timony of such witnesses produces in the minds of liie jury full and 
complete convictiop of its truth. 

In determining the guilt or innocence of each defendant in this case, 
you must be convinced beyond a reasonable doubt that he has com- 
mitted the offense or offenses charged in order to convict him. Each 
and every fact necessary to constitute the offense must be so proven ; 
that is, beyond a reasonable doubt. Until guilt is proven, there is 
an absolute presumption of innocence, and this presumption of inno- 
cence continues with the defendant throughout the trial, and stands 
as sufficient evidence in his favor until from the whole evidence you 
are satisfied beyond a reasonable doubt of his guilt. 

It is the settled rule in criminal cases that a conviction cannot be 
secured upon strong suspicion or probabilities of guilt, nor, as in civil 
cases, upon a mere preponderance of evidence; but guilt must be es- 
tablished beyond a reasonable doubt. By a reasonable doubt is meant 
an actual, substantial doubt, that arises and rests in the mind as testi- 
mony is heard and considered; that results after the exercise of 
judgment and reason, when fairly and candidly applied to an investiga- 
tion of the evidence. You may, therefore, in testing the character of 
the conviction or belief as to the guilt of each one of the defendants, 
ask yourselves this question : Would such a degree of conviction, cer- 
tainty, or opinion as the proof in this case has made upon my mind be 
sufficient to induce or lead a prudent man to act in a matter of the 
highest concern or importance to his own personal interest? If you 
answer that question in the affirmative, then you cannot be said to have 
any reasonable doubt of the defendants' guilt. On the other hand, if 
the proof leaves your mind in such a state of doubt and uncertainty 
as to the guilt of the accused as would deter or prevent a man from 
acting in matters of great moment and importance to himself, there 
would exist a reasonable doubt, and the defendants should have the 
benefit of that doubt. t^^ 

I have stated to you that the offense may be established by circum- 
stantial evidence; but circumstantial evidence, to warrant a convic- 
tion in a criminal case, must be of such a character as to exclude every 
reasonable hypothesis but that of guilt of the offense imputed to 
the defendant, or, in other words, tfie facts proved must all be con- 
sistent with and point to his guilt only, and inconsistent with his in- 
nocence. The hypothesis of guilt should flow naturally from the facts 
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proven, and be consistent with them all. If the evidence can be recon* 
ciled either with the theory of innocence or with guilt, the law requires 
that the defendant be given the benefit of the doubt, and tiiat the 
theory of innocence be adopted. 

The credibility of the several witnesses is wholly for you to de- 
termine. In determining the credibility of the witnesses, take into 
consideration their demeanor upon the witness stand, the reasonable- 
ness or unreasonableness of their story, and their interest or lack of 
t interest, if any, in the result of the suit. All these are matters proper 

to be considered in determining the weight or credibility which you 
will give to the testimony of any one of the witnesses. A large num- 
ber of witnesses have been called, and many days occupied in the 
taking of testimony. This testimony, however, has been largely of 
i the same character and with reference to overt acts charged in the 

' indictment. Its credibility, the proper inferences to be drawn from 

it, and its application to the charges made in the indictment, have 
been so thoroughly, ably, and fairly discussed by counsel that it is 
unnecessary that I should advert to or call your attention to any por- 
tion of it. 

In your deliberations you should take up each count of the indict- 
ment separately, and consider the question of the guilt or innocence 
of each one of the defendants as charged therein, and if, in such con- 
sideration of each count of the indictment, and each defendant's rela- 
tion thereto, the evidence convinces you beyond a reasonable doubt 
that the defendant is guilty as charged in the count of the indict- 
ment, then you should find him guilty upon such count. If each and 
all the essential facts to constitute the offense as charged is not estab- 
lished, then his guilt is not proven beyond a reasonable doubt, and you 
should acquit him upon such count. 

To warrant a conviction on counts of the indictment which charge 
two or more overt acts, it is not necessary that the evidence estab- 
lishes the commission of every one of the overt acts. It is sufficient 
if the evidence establishes the commission of one of the overt acts 
charged in such count. 

It is charged in the indictment that the several entrymen made their 
declaratory statements, applications, and entries, not for their own use 
and benefit, but for the use and benefit of the said Bartlett Richards, 
Will G. Comstock, Charles C. Jameson, and the Nebraska Land & 
Feeding Company, a corporation. Upon this feature of the case it 
is not necessary to establish that the entry was for the use and benefit 
of all of the parties named. It will be sufficient if the evidence es- 
tablishes that it was for the use and benefit of some one of them. 

The evidence must establish the fact that the offense, if committed, 
was committed within the district of Nebraska, and within three 
years before the finding of the indictment, which was June 16, 1906. 
The district of Nebraska is coextensive with the state of Nebraska. If 
the evidence does not show that the offense charged was committed 
within the district of Nebraska, then this court has no jurisdiction, 
and your verdict should be not guilty ; and unless the indictment wai 
found by the grand jury within three years from the committing of 
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the offense, then the prosecution is barred by the statute of limita- 
tions, and in such event your verdict should be not guilty. 

The defendants have asked some instructions which I give, some 
modified, and they should receive the same consideration and be ac- 
cepted as the law applicable to the case to as full an extent as if given 
by the court on its own motion. 

The jury is instructed that there is no law requiring a soldier of 
the United States to see his land before entering it, and that a soldier 
who has filed his declaratory statement and had his land selected by 
an agent need not see the land before entering the same. 

The jury is instructed that they are not entitled to infer fraud from 
the mere fact that a large number of entries may have been solicited 
and located by any of the defendants, if the entries themselves are 
legal. The great number of them would not make them ill^al. 

The jury is instructed that the mere fact that any of the defendants 
desired to lease, or did lease, any lands entered by entrymen, for graz- 
ing purposes, would not make them responsible for any failure of the 
entrymen to comply with the law relating to settlement or residence 
on such land. To say to an entryman upon government land under 
the homestead law that if, after he has made final proof and obtained 
title to the land, he desires to sell it, you will give him a definite sum 
of money therefor, is not a crime, and does not constitute an unlawful 
agreement respecting the title to public lands. 

The jury is instructed that there is no law of the United States prer 
venting an entryman from agreeing with any person at any time ttiat, 
when he has proved up on his land, if he desires to sell, he will give 
that person the first chance to buy it, and that such an understanding 
of itself is not in violation of law. The mere fact that the homesteader 
may have said that, after he should prove up, he would sell if he could 
obtain a satisfactory price, or that he would give another the first 
chance to purchase, should he conclude to sell, or the mere fact that a 
party may have said to the homesteader, when he proved up, he would 
give him a stated sum, such statements alone would not constitute an 
agreement. 

The jury is instructed that in this case it is charged that the purpose 
of the defendants was to defraud the government by means of false, 
feigned, fraudulent, untrue, illegal, and fictitious entries of land under 
the homestead laws of the United States, and that they cannot convict 
these defendants upon this charge in any case where the entry was not 
false, feigned, fraudulent, untrue, illegju, or fictitious. 

The jury is instructed that the defendants, or any of them, had a 
perfect right to advance money to entrymen to pay filing fees, and to 
agree that, in the event the entryman desired to sell after he had proved 
up and the defendant then desired to buy, such advances should be 
credited on the sale, or if no such arrangement was thereafter made 
the money would be refunded, and that such an agreement would not, 
in and by itself, be a violation of any law of the United States. But 
sudi fact may be considered in connection with the other evidence in de- 
termining the existence of the alleged conspiracy or corrupt agreement. 

The jury is instructed that the fact that somebody in the course of 
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the proceedings before the United States land department has made 
a false statement or false affidavit is not chargeable or imputable to 
the defendants, unless it is shown by the testimony, clearly and un- 
mistakably and beyond a reasonable doubt, that the defendants in this 
case knew of the fact that such affidavit was false and procured it to 
be made with such knowledge. 

Before you can convict any of the defendants of the crime charged 
against them, you must be satisfied to a moral certainty, and beyond 
a reasonable doubt, that some two or more of the defendants did agree, 
conspire, and confederate together, or with some other person named 
I in the indictment as a co-conspirator, or with some other person or 

i persons whose names were actually unknown to the grand jurors, and 

I alleged to be unknown to them, to induce settlers to make entry upon 

j the public domain, with the purpose and intent of having said settlers 

I make final proof and final entry of said lands, without having com- 

plied with the laws of the United States with respect to settlement, 
! residence, and improvement on said lands, and with the intent that 

I said settlers should not comply with said laws or some of them in 

I a substantial and material respect, and that, notwithstanding such fail- 

' ure in complying with such law by said settlers, they should make 

final proof and entry of said lands, and then convey them to the de- 
fendants, Bartlett Richards, Will G. Comstock, Charles C. Jameson, 
and the Nebraska Land & Feeding Company, or to some one of them. 
There must have been a clear intent on the part of the defendants, or- 
of those of them you may find guilty, that said settlers should not com- 
ply with some law, and should make final entry and deed notwithstand- 
ing such noncompliance. It is not enough to warrant a conviction 
that the defendants may have thought or believed that some of such 
settlers might not comply with the law ; but the defendants must have 
intended that such settlers should fail in some material respect in such 
compliance. 
The jury is instructed that the evidence in this case of Anna Mechler, 
I Charles W. Reed, Martha Reed, Mary Rose Reed, and Robert Reed, 

not being for acts charged in the indictment, was only admitted to 
show wrongful intent on the part of defendants, and cannot be consid- 
ered for the purpose of establishing independent overt acts not charged 
in the indictment. 
The case is now submitted to your consideration. 



JONES V. BYKNB et aL 

(Circuit Court, W. D. Arkansas, Texarkana Division. November 12, 1906.) 

• SPXOinO PEBrOBHANCB— Pbinciplxs Govbbnino. 

Tbe specific performance of a contract is not a matter of absolute right, 
but rests In the judiclai discretion of the oourt, to be ezerclsed in accord- 
ance with the principles of equity, and a specific performance will not be 
decreed where it would be inequitable. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 44, Specific Perform- 
ance, II 17, la] 
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2. SAKE^-CONTBAOr FOB PUBCHASE OF LANDS— BREACH OF TRUST BT PUBGHASBB. 

Ck>mplai]iaii1; who was a resident of Massachnsetts, purchased certain 
notes secured by vendor's liens on lands lying in Arlcansas and Texas near 
the line between them, and defendant, who was a lawyer, residing near 
the lands, became the owner of the legal title subject to such liens. Prior 
to maturity of the notes, the parties entered Into a written contract, by 
which defendant agreed to lools after the lands, free them from liens, and 
do whatever was necessary to render them marlsetable, and to sell the 
same in his discretion; complainant agreeing to release his lien on any 
part so sold. The proceeds of any such sales, after deducting expenses in- 
curred by defendant, were to be applied on the liens until tliey were extin- 
guished: and the contract provided that any land remaining should be- 
long to the parties equally. During a number of years defendant looked 
after the lands and made some sales, but complainant realized nothing 
therefrom. After a time defendant commenced negotiations for the pur- 
chase of complainant's interest, making offers which he increased from time 
to time until he finally telegraphed an acceptance of an offer which bad 
been made to him by one acting in complainant's behalf. Prior to such 
acceptance he had entered into a contract with his codefendants for the 
sale to them of <»ie-half In value of the lands in consideraation of their 
furnishing the money to buy complainant's interest, but such contract was 
not disclosed to complainant. Held, that the contract between the par- 
ties constituted defendant both attorney and trustee for complainant with 
respect to the lands and Imposed on him the duty of fully disclosing all 
the facts relating thereto before he could make a valid contract for their 
purchase, and that, conceding that a contract otherwise valid was made by 
his telegram, It was in. violation of his trust, and would not be specifically 
enforced. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 44, Specific Perform- 
ance, S 173.] . 

3. Courts— Federal Courts— Proper District for Suit— Canceixation of 

Instruments— Nature of Suit. 

A suit for the cancellation of a contract for the sale of land is one in 
personam, and may be brought in a district other than that in which the 
land is situated. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 13, Courts, $ 809.] 

4. Cancellation of Instruments— Persons against Whom Suit will Lib— 

CoNTBAcr in Breach of Trust. 

A contract for the purchase of land made with the holder of the legal 
title, in violation of his duty as trustee, for the owner of an equitable in- 
terest therein, will be canceled at suit of the latter, where the purchasers 
had knowledge of his interest 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 8, Cancellation of In- 
struments, I 47.] 

5. Courts— Jurisdiction of Federal Courts— Suit Affecting Lands in An- 

other State. 

A federal court is without jurisdiction to decree the foreclosure of a 
lien upon, and to order a sale of, land which is situated In another state. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 13, Courts, § 809.] 

6. Vendor and Purchaser— Vendor's Lien— Right to Enforce— Violation 

OF Trust Agreement by Defendant. 

Complainant who was the owner of notes secured by a vendor's lien 
upon lands entered into a contract with defendant who had purchased 
the legal title by which defendant was to take charge of and sell suffi- 
cient of the lands to pay the Hen notes, the remainder, if any, to be owned 
by the parties equally. No time of performance was fixed nor for the 
duration of the contract After several years, defendant attempted 'to pur- 
chase complainant's interest without disclosing material facts, and did 
other acts in Violation of his trust and in fraud of complainant's rights 
E^ld, that complainant was entitled to a foreclosure of his lien. 
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In Equity. 

Tbe bill of complaint In this case is not volominous, but tlie answer and 
cross-bill are long, rambling, argumentative, and evidentiary, and the an- 
swer to tbe cross-bill necessarily long. Tbe material facts are few, and, in 
the main, not in dispute. There is some conflict in th^ evidence on points 
not essential to the correct determination of the case. No effort 'will be 
made to set out the substance of the pleadings, or the' evidence in full. The 
substantial facts are these: On the 27th of December, 1889, W. Lr. Whittaker 
and wife sold to A. C. Jones, B. T. Laws, and R. A. McKee, the lands In con- 
troversy, and the latter gave to said Whittaker, for the unpaid balance of the 
purchase money, their 10 promissory notes, amounting, in the aggregate, to 
$5,250. The notes bear 10 per cent interest. The notes are described cor- 
rectly in the bill, and, upon some of them, payments have been made. Whit- 
taker and wife executed a deed to said purchasers, which was duly recorded, 
and contained a description of the notes, and reserved a vendor's lien to se- 
cure the same. Before maturity, for value, and in the regular course of busi- 
ness, Whittaker assigned the notes to the complainant, Erastus Jones. The 
lands for which the notes were given, by mesne conveyances, became vested 
in the defendant Lawrence Byrne. On the 2d day of June, 1892, the complain- 
ant Jones, and the defendant Byrne entered into the following agreement: 

"Whereas, under and by virture of a series of conveyances, namely two 
deeds from W. L. Whittaker and wife to A. G. Jones, B. T. Laws, and R. 
A. McKee, under date the 27th day of December, 1889, and under deeds from 
said Jones, Laws, and McKee to the Miller Hardwood Lumber Company, and 
bearing date 9th day of July, 1890, and by virtue of two other deeds from 
said Miller Hardwood Lumber Company to L. A. Byrne, bearing date Ist 
day of June, 1891, he the said L. A. Byrne owned the legal title to the follow- 
ing tracts of land, to wit: All that certain tract of land lying about five 
miles north of Texarkana, and known as the "Texas and Pacific survey. No. 1.* 
the same containing 640 acres of land, it being the same tract of land surveyed 
by virtue of certificate 2/1254 issued to the Texas & Pacific Railroad Com- 
pany, by the Controller of the General Land Ofllce of Texas August 27th, 
1874, and patented March 4th, 1877, which land is situated in Bowie county, 
Texas (also & S. % of the S. W. ^ of section 25; the fractional half of sec- 
tion 30: all of fractional section 31; the S. E. ^ of the N. E. ^ the S. E. ^;of 
the S. E. % the west half of the east half and the west half of section 32; all 
of section 33 : all in township 14, range 28, Miller County, Arkansas, and con- 
taining 2,023.63 acres more or less. 

"And, whereas, under the sale from W. Lb Whittaker and wife to said 
Jones, Laws, and McKee, a balance of the purchase money is not yet due, 
which are evidenced by purchase money notes, and that shortly after the sale 
of the said land by said Whittaker he transferred all of said purchase money 
notes to Erastus Jones, who Is now the owner and holder of same, and that 
it Is estimated there is an aggregate of about $5,000.00 due upon said notes 
to said Erastus Jones, which amount, however, is subject to vary upon a 
complete settlement between the parties. 

"And, whereas certain payments have been made to W. Lb Whittaker since 
the sale made by him which were intended as a payment upon said notes, 
but the said Whittaker has failed and neglected to turn said payments over 
to the said Erastus Jones. 

"And, whereas there are certain expenses which must necessarily be incurred 
In clearing the titles to said land and placing the same upon the market, such 
as redemption from taxes, litigation now pending, surveying, and mapping 
the same, and any other expenses that may be absolutely necessary to place 
the same upon the market No charge shall be made by said Byrne for time 
in tbe sale of the land, or for attorney's fees to him: 

"Now, therefore, it is agreed between L. A. Byrne and Erastus Jones as 
follows: 

"That the said L. A. Byrne, in order to facilitate the making of deeds in 
case of sale of said land, the legal title thereof shall remain in his name, that 
be shall have the right, and he is hereby empowered with authority to incur 



Digitized by VjOOQIC 



460 149 FBDBBAL BEPOaXBR. 

all necessary expenses to place said land upon the market; and he Is further 
empowered with authority to make all sales of said land, and, in case of sale 
said Erastus Jones, will relinquish his vendor's lien on that of the land sold. 

'That out of the proceeds of any and all sales of the land, the expenses of 
preparing the same for market shall first be paid. 

"(2) The proceeda arising from the sale of said land shall next be applied 
to the payment of tne balance of the purchase money now due Erastus Jones 
until all of said purchase money is paid. 

"(3) Then after the balance due said Jones for purchase money is paid, the 
remainder of the land or the proceeds thereof shall be owned and possessed 
by said Jones and Byrne equally. 

"(4) It is further agreed that the money collected by the said W. L. Whit- 
taker, and owing by him, which should go as a payment upon said purchase 
money notes, shall be applied to the payment of said notes when collected. 

"(5) It is further agreed that in case of sale of any of said land made by 
said L. A. Byrne, and for the payment of which he shall take notes, that the 
same shall be assigned by him to said Erastus Jones as a payment on the pur- 
chase money notes held by him, in which case the said Erastus Jones waives 
and relinquishes his vendor's lien under the original notes to that part of the 
land sold by said Byrne, and accept the latter purchase money notes of the 
tract or tracts sold by said Byrne in lieu thereof. 

''Witness our hands this second day of June, 1802* 

**L. A. Byrne. 
"Erastus Jones." 

Later, while the above agreement was in full force, defendant Byrne, with- 
out the knowledge or consent of the complainant, entered into a contract with 
his codefendants, which is as follows: 

"February 11th, 1905. 

"For, and in consideration that Louis Heilbron, M. C. Wade, and J. O. 
Stribling will furnish the money, cash, to purchase the interest of Erastus 
Jones in certain lands, of which the lands herein named are a part, I agree 
to deed to said parties the following tracts for said consideration: 

"All that part of section 1, Texas & Pacific survey, lying west of right of 
way of K. C. S. Railway, and south of center of the channel of McKlnney 
Bayou, In Bowie county, Texas. 

"All that part of fractional W.% of section 30, lying north of center of 
McKlnney Bayou. 

"Also W. ^ of W. % section 82; S. % of S. B. % of S. W. % of section 82; 
S. % of S. E. % of section 32: S. B. % of N. B. % of section 32. 

"All that part of N. B. ^ of N. B. ^ of section 32, lying west of center of 
McKlnney Bayou. 

"Also W. :^ of the & B. % of section 3e; S. % of the S. W. % of section 
83k; N. E. ^ of the S. W. ii, except 5 acres of section 83; W. ^ of the N. 
W. V4, of section 33. 

"But, in case the interest of Erastus Jones in said land cannot be purchased 
for less than $7,500.00, which is the sum he asks, then said Byrne is to add the 
B. 14 of E. ^ of section 83 to the above land. 

•^ A. Byrne. 

''Accept the above proposition. 

••J. O. Stribling. 
"M. C. Wade. 
"Louis Heilbron.** 

Under the contract of June 2, 1892. Byrne entered upon the discharge of hia 
duties, instituting some suits and defending others, paying taxes, redeeming 
some of the lands which had been forfeited for delinquent taxes, and gea- 
erally clearing up the titles. Some of the taxes he paid with money furnish- 
ed by Jones; some, presumably, he paid with his own means, without any au- 
thority in the contract, or from Jones, dehors the contract He also began im- 
proving the land, leasing it to tenants, building heuses, collecting rents and 
carrying on farming operations. He sold some of the land, and took notes 
therefor, and collected some purchase money. Some of the notes for the 
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purchase money were turned over to Jonee, and, later, returned to Byrne; 
but it doee not appear that Jones ever realized a cent on his purchase-money 
notes, nor that any detailed and accurate statement of Byrnes' doings in re- 
gard to the land was ever furnished Jones at any time, before or since the 
institution of this suit Indeed, it does not appear tliat any such accounts 
were icept. Jones resided in Massachusetts, was far advanced in years, 
never saw the land, knew nothing personally of its actual value, or the con- 
dition of the titles. For all this he depended on Byrne. On the 11th of No- 
vember, 1899, Byrne, by letter, which will appear in the opinion in full, en- 
deavored to induce Jones to divide the land, and, to that end, wrote him: 
"The way I figure is that you own about two-thirds and I own one-third. The 
land is worth about |15,000.00 and your two-thirds is worth $10,000.00. If 
you will hold it for five years it will be worth $20,000.00, as the land is increas- 
ing in value." Jones declined to divide. In 1904, possibly earlier, Byrne be- 
gan negotiations to buy Jones' interest in the land, and for this interest, 
which he represented in 1899, was worth ^10,000.00, and if Jones should hold 
it five years would be worth (20,000, he offered Jones, first, $4,000, then $5,000, 
then $6,000, then $7,000, and, finally, $7,600. Before Byrne made the offer 
of $7,500 for Jones' interest in the land, he had bargained to sell about half 
the land for $7,500 to his codefendants, as shown by the agreement of Feb- 
ruary 11, 1905, and studiously kept that fact a secret, and never did disclose 
it until the original bill had been prepared, to enforce the foreclosure of the 
vendor's lien notes. The bill is to foreclose said notes, cancel the agreement 
of February 11, 1905, and compel an accounting. The cross-bill Is for specific 
performance, based on the alleged acceptance of Byrne of an offer of Bemis 
to sell Jones' interest, in the land for $7,500. 

The facts above stated are undisputed. Other facts, considered of im- 
portance, will be found in the opinion. 

McRae & Tompkins, for complainant. 

W. H. Arnold and L. A. Byrne, for defendants, 

ROGERS, District Judge (after stating the facts). Logically, the 
cross-bill in this case, which is for specific performance, should be con- 
sidered first, because, if the complainant is compelled to convey the 
lands in controversy to defendant Byrne, he is not entitled to a decree 
enforcing his vendor's lien, and his amended bill should be dismissed. 
In Hennessey v. Woolworth, 128 U. S. 442, 9 Sup. Ct. 109, 32 L. Ed. 
500, Mr. Justice Harlan, speaking for the court, said: 

"Speciflc performance is not of absolute right It rests entirely in Judicial 
discretion, exercised. It is true, according to the settled principles of equity, 
and not arbitrarily or capriciously, yet always with reference to the facts of 
the particular case. Willard v. Tayloe, 8 Wall. 557, 667, 19 L. Ed. 601; Marble 
Oo. V. Ripley, 10 Wall. 839, 357, 19 L. Bd. 056; 1 Story's Eq. Jur. S 742; Sey- 
mour V. Deancy, 6 Johns. Ch. (N. Y.) 222, 224. The question in cases of specific 
performance, Lord Eldon said, is not what the court must do, but what, under 
the circumstances it may do, in the exercise of its discretion to grant or with- 
hold relief of that character. White vr Damon, 7 Vea. 30, 35; Radcllffe T. 
Warrington, 12 Yes. 326, 331. It should never be granted unless the terms 
of the agreement sought to be enforced are clearly proved, or, where it is left 
in doubt whether the party against whom relief is asked in fact made such 
an agreement Colson v. Thompson, 2 Wheat. 336, 341, 4 L. Ed. 253; Carr 
V. Duval, 14 Pet 77, 83, 10 L. Ed. 361; Huddleston v. Briscoe. 11 Ves. 583, 
591; Lans v. Mclaughlin, 14 Minn. 72 (Gil. 55); Waters v. Howard, 1 Md. Ch. 
112, 116." 

The doctrine stated is believed to be, not only sound, but universal- 
ly recognized by courts of equity. It is the doctrine of the Supreme 
Court of Arkansas (Ft Smith v. Brogan et al., 49 Ark. 309, 310, 5 
S. W. 337). It follows that the peculiar facts of this case must be 
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inquired into. In a great measure the decision of this case depends 
on the proper construction of the contract between complainant and 
defendant of June 2, 1892. What status was established between 
the parties by that contract? Before the contract was executed they 
were at arms length; neither owed the other any duty, and neither 
had assumed any obligations to the other. The plaintiff had the right 
to enforce his vendor's lien against the land on the maturity of his 
notes, and cause it, or so much as was necessary, to be sold to satisfy 
the same. The defendant Byrne had the right to pay the notes, and 
thereby release the land of the vendor's lien, but he was under no 
obligation to do so. Byrne had paid, as surety, $5,000 for other par- 
ties, and those parties had conveyed land to Bryne, subject to the 
vendor's lien, to reimburse him for the money he had so paid for them. 
Naturally Byrne wanted to realize something to that end. The titles 
to the land were defective, and it was desired by both parties that they 
should be perfected. If sold while imperfect, the complainant might 
reasonably fear that they would not bring the amount of his debt, and 
he would have to buy them in and perfect the title afterwards. He 
lived in a distant state (Massachusetts); and was himself advanced in 
years. Naturally he would be glad to avoid that contingency. On the 
other hand, Byrne was a lawyer, living only a few miles from the 
land, and, being interested to realize something to reimburse him for 
his loss, could readily look after the perfection of the titles, and 
would naturally not want to sell if any of the titles were imperfect, 
lest they fail to bring the amount of complainant's debt, and he should 
sustain a total loss. Such were the conditions out of which grew the 
contract under consideration. The contract is loosely drawn, and is 
unlawyerlike, but I do not think it difficult of construction in this 
regard. 

As we shall see later, we are aided by the correspondence of the par- 
ties before there were any differences between them. Before the con- 
tract was executed the complainant had no interest in the land itself. 
He had only an equitable vendor's lien upon the land. Byrne held the 
legal title, so far as the complainant was concerned, for he had ac- 
quired such title as Whittaker, who was the payee of the notes, had at 
the time of selling the land and taking the notes ; but, by this contract, 
Byrne, in consideration of plaintiff's forbearanfce to enforce his ven- 
dor's lien on the land, undertook to do three things : First, to attend 
to all suits pending in which the lands were involved, without compen- 
sation ; second, he was to perfect the title, sell the land, and pay off the 
notes of the complainant, without pay; third, after the notes were 
paid, the contract says : "The remainder of the land or the proceeds 
thereof shall be owned or possessed by said Jones and Byrne equally.'^ 
A more critical examination of the contract will be made later. Now, 
the only thing under consideration is the legal status created by the 
contract between the parties to it. Nothing can be clearer than that 
the relation of attorney and client wa3 creiated, and there was a valid 
consideration for the contract. Was the relation of trustee, and cestui 
que trust created ? That depends upon the proper construction of the 
cgjitract The legal effect of the contract was this: Byrne was to 
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hold, as before, the legal title to all the land, and this was done as a 
convenience, to facilitate the making of deeds when sales were made. 
He was to be the agent and attorney for perfecting the titles, either by 
litigation in the courts or by redemption from tax sales and the like, 
and for preparing and placing the land on the market and selling the 
same, and was authorized to incur the necessary expense thereof. 
When sales were made the proceeds were to be used, first, for defray- 
ing the expenses referred to ; second, to pay off the notes of complain- 
ant; third, the remainder of the land or the proceeds thereof to be the 
property of Jones and Byrne equally. 

The contract expressly provides that when Byrne sold lands Jones 
was to "relinquish his vendor's Hen on that of the land sold," and the 
last provision of the contract is that if lands are sold and notes taken, 
the same should be assigned to Jones as a payment of the purchase- 
money notes to be held ; and, in that event Jones "waives and relin- 
quishes his vendor's lien as to that part of the land sold," and was to 
.accept the new notes in lieu of the old. It is clear Jones did not intend 
I by the contract to surrender his vendor's lien, except upon such of the 

I lands as were sold in pursuance of the contract. But, in addition to 

j the interest he held before the execution of the contract, he ac- 

i quired by the terms of the contract, an equal interest in the remainder 

I of the lands after his notes were paid. Tliis was the condition of things 

when negotiaticms began for Byrne to purchase Jones' interest in the 
lands. Was Byrne a trustee for Jones? He was both agent and at- 
torney; but was he also trustee? Did he hold anything real or per- 
sonal under the contract for Jones, and in such way as to make him 
trustee for Jones ? "A trust in the most enlarged sense in which that 
term is used in English jurisprudence may be defined to be an equi- 
table right, title, or interest in property, real or personal, distinct from 
the legal ownership tj|ereof." 2 Storys' Eq. Jur. par. 964. A trustee, 
in the widest meaning of the term may be defined to be a person in 
whom some estate, interest, or power in or affecting property of any 
description is vested for the benefit of another. Hill on Trustees, p. 
46; Emmert v. De Long, 12 Kan. 67; Truesdale v. Philadelphia 
Trust Co., 63 Minn. 49, 65 N. W. 133; Burnet v. Bookstaver, 10 Huri 
(N. Y.) 48. "Express trusts are those which are created by the direct 
and positive acts of the parties by some writing, or deed, or will. Not, 
that in those cases, the language of the instrument need point out the 
nature, character, and limitations of the trust in direct terms, ip- 
sissimis verbis ; for it is sufficient that the intention to create it can be 
fairly collected upon the face of the instrument from the terms used, 
and the trust can be drawn, as it were ex visceribus verborum. Im- 
plied trusts are those, which are deducible from the nature of the trans- 
action, as a matter of clear intention, although not found in the words 
of the parties; or which are superinduced upon the transaction by 
operation of law, as matter of equity, independent of the particular in- 
tention of the parties." By the terms of this instrument Byrne had 
the authority to sell the land, fixing the prices without consultation 
with Jones. He did that very thing in more than one instance under the 
contract. Doubtless Jones thought Byrne's personal interest, which 
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depended upon the payment of the lien notes, coupled with tfie fact 
that Jones had, by the terms of the contract agreed to release his 
vendor's lien in case of sales, was a sufficient guaranty that Byrne 
would sell for tlie best price that he could obtain. It was his interest 
to do so ; for, to get anything out of the land himself, he had to look 
to what was left after the lien notes were paid. Jones reposed this 
confidence in Byrne by the very terms of the contract. He reposed 
in Byrne the confidence to clear up the title, to prepare the land for 
market, survey and map it when necessary, and the like, and to incur 
the necessary expense to do it, using his own judgment, and without 
even conferring with Jones* Byrne did these very things. Jones re- 
posed in him the additional confidence of holding, in his own name, the 
remainder of the land after the expenses referred to, and the lien notes, 
were paid, and of selling the same and dividing the proceeds between 
them. The latitude given Byrne in the management of the land, and 
so as to enable him to realize something for himself, was very wide, 
both as to the time in which the trust was to be discharged, the authority 
to clear up the title and prepare the lands for sale, as well as to con- ' 
duct the necessary litigation, and the expenses within the powers 
conferred by the contract, were to be incurred in that- respect solely 
in Byrne's discretion. The relation, therefore, was one of great con- 
fidence and responsibility, requiring the utmost candor and good faith, 
and clearly made Byrne a trustee for Jones. 

Let us consider the law governing the relation of attorney and 
client, and of trustee and cestui que trust when dealing with each other 
as to the subject-matter of the litigation or trust while those relations 
subsisted. In 4 Cyc. at page 960, the author says : 

'*Owing to the confidential and fiduciary relation between an attorney and 
his client and to the Infinence of the attorney over his client growing oat of 
that relation, courts of law, and especially of equity, scrutinize most closely 
all transactions between an attorney and his client^ To sustain a transac- 
tion of advantage to himself with his client, the attffmey has the burden of 
showing, not only that he used no undue infiuence, but that he gave his client 
all the information and advice which it would have been his duty to give if 
he himself had not been interested, and that the transaction was as beneficial 
to the client as it would have been had the client dealt with a stranger." 

In note 81, same page, it is said : 

"It Is obvious that this relation must give rise to great confidence between 
the parties, and to a very strong infiuence over tiie actions and rights and In- 
terests of the client. The situation of an attorney or solicitor puts it in his 
power to avail himself, not only of the necessities of his client, but of his 
good nature, liberality, and credulity, to obtain undue advantages, bargains, 
and gratuities. Hence, the law, with a wise providence, not only watches over 
all the transactions of parties In this predicament, but It often interposes to 
declare transactions void which, between other persons, would be held unob- 
jectionable." Story Eq. Jur. Par. 310 (quoted in Gruby y. Smith, 13 111. App. 
43, 45). 

See, also. Gray v. Emmons, 7 Mich. 633, 648. 

The text' is sustained by the decisions of 15 states and the federal 
court. "An attorney can in no case, without the client's ccmsent, buy 
and hold, otherwise than in trust, any adverse title or interest, touching 
the thing to which his employment relates, 'or put himself in an adverse 
position." Id. p. 958, par. 2. "'It is the duty of an attorney to make 
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known to his client any interest he may have in the matter concerning 
which he is employed, to be faithful to the interests of his client, and 
to render correct accounts where he is called upon to account. To 
make proper payments of money belonginjg^ to his client is also the duty 
of an attorney where the payment falls within the scope of his employ- 
ment." Id. p." 957, § 1. InHillonTrustees, p. 217, itissaid: 

"In all these cases the title to equitable relief will of course he much strong- 
er, where several fraudulent Ingredients, such as the imbecility or distress of 
the parties, or inadequacy of price, etc., are to be met with together in the same 
transaction. It is from the collection of such facts, as was remarlced by Lord 
Thurlow, that it is to be made out and evidenced, that fraud or misrepresenta- 
tion was used. Wherever, from the peculiar relations, or connection existing 
between the parties^ considerable authority or influence necessarily exists on 
the one side, and a corresponding reliance and confidence is placed on the other, 
a party will not be suffered to abuse this authority or influence by extracting 
from it any advantage to himself. But the court will look into transactions 
between persons in these relative situations with extreme Jealousy ; and, if it 
find the slightest trace of undue influence used, or unfair advantage taken, 
will interi>ose, and give redress. Indeed, in some of these cases, as for in- 
stance, in dealings between guardian and ward, trustee and cestui que trust, 
or attorney and client the transaction is in itself considered so suspicious, 
owing to the near connection between the parties, as to throw the proof upon 
the person who seeks to support it, to show that he has taken no advantage of 
his Influence or knowledge, but has put the other party on his guard, bringing 
everything to his knowledge which he himself Imew." 

In Ludington v. Patton, 86 N. W. 680 the Supreme Court of Wis- 
consin said : 

"No rule is better established than that, if a trustee, or a person standing 
in relations of trust and confidence to another, deal with the cestui que trust, 
or such other in respect to the subject of such trust, for his own benefit, or 
that of others whom he represents, serving two persons at the same time, in 
form, when, in contemplation of law he can serve but one loyally, the transac- 
tion cannot be upheld, if called in question by the cestui que trust, unless the 
trustee is able to prove to the satisfaction of the court, by clear and satisfac- 
tory evidence^ that the two were at arm's length in the transaction, that no 
confidence was reposed in him by the beneficiary, that the bargain was profit- 
able to the beneficiary, and that he was fully informed in regard to the value 
of the property and the nature of his interest in it Beach, Trusts, f 518; 
Pu«ey V. Senier, 9 Wis. 370 ; Roller v. 'Spilmore, 18 Wia 29 ; Barker v, Bfirker, 
14 Wis. 181; Oook v. Woolen Mill Co., 48 Wis. 433; Davis v. Dean, 66 Wis. 100, 
26 N. W. 787; Creamer v. Ingalls, 89 Wis. 112, 61 N. W. 82; Disch v. Timm, 
101 Wis. 179. 77 N. W. 196; Saunders v. Richard, 36 Fla. 28, 16 South. 679, 
685; Spencer's Appeal, 80 Pa. 317; Brown v. Oowell, 116 Mass. 461; In re 
Hodge's Estate, 63 Vt 661. 22 Atl. 725; Cole v. Stokes, 113 N. C. 270, 18 S. E. 
321 ; Mills V. Mills (C. C.) 63 Fed. 511 ; 1 Story, Eq. Jur. § 821. The policy of 
the law is to regard all transactions of a contract nature, between a trustee 
and his cestui que trust whereby the former obtains the interest of the lat- 
ter, or some part thereof, in the subject of the trust, as presumptively fraudu- 
lent and void at the election of the latter. If such a transaction be per- 
mitted to stand. It is upon condltiou that the trustee satisfies the court fully 
and completely, that the cestui que trust received a full equivalent for that 
which he parted with, and that the transaction was to his advantage rather 
than to his disadvantage. The burden of proof in such a case rests upon the 
trustee to clearly free himself from the imputation of fraud arising from the 
facts, and the same is true where a person deals to his own advantage with 
a person with whom he sustains relations of trust and confidence. The ob- 
ligation of disclosure, and to protect the interests of the weak or trusting, is 
t^ same in one case as the other. 'It is the language of all the authorities 
that such a transaction is always scrutinized in a court of equity with a watch- 
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ful eye, and will not be sustained to the disadvantage of the cestal qne trust, 
except upon the most complete and satisfactory evidence of good faith and 
fair dealing on the part of the trustee.' " Puzey v. Senier, 9 Wis. Bid. 

At page 581 of the same case, it is said : 

"The trustee must show, 'by unimpeachable and convincing evidence that 
the beneficiary, being sui juris, had full Information and complete understand- 
ing of all the facts concerning the property and the transaction Itself, and the 
person with whom he was dealing, and gave a perfectly free consent, and 
that the price paid was fair and adequate, and that he made to the beneficiary 
perfectly honest and complete disclosure of all the knowledge and infor- 
mation concerning the property possessed by himself or which he might, 
with reasonable diligence have possessed.' 2 Pom. Eq. Jur. i 958. 'A trustee 
may buy from the ceatui que trust, provided there Is a distinct and dear con- 
tract, ascertained to be such after. a jealous and scrupulous examination of 
all the circumstances, providing that the cestui que trust intended the trustee 
should buy, and there is no fraud, no concealment, no advantage taken by the 
trustee of information acquired by him In the character of trustee' — ^that the 
trustee took no advantage whatever of his situation, and that he gave his 
cestui que trust all the information which he possessed. Lord Eldon, in 
Coles V. Trecothick, 9 Ves. 247." 

In the case of Robertson v. Chapman, 152 U. S. 681, 14 Sup. Ct. 
741, 38 L. Ed. 592, Robertson, who lived in Maryland, employed Chap- 
man & Polk, attorneys residing in Plattsmouth, Neb., to sell certain 
properties belonging to the estate, of which Robertson was trustee. 
Polk, one of the firm, instead of selling the land for all it would bring, 
arranged with O'Donohue to buy it for him, and it was done, O'Don- 
ohue conveying the property the day he got his deed. The court say : 

**What Is the case as to the defendant Polk? It is not to be doubted that 
the relations between himself and the plaintiff in respect to the sale of tt^is 
property, were those of agent and principal. He was precluded by the position 
voluntarily assumed by him from taking advantage of his principal, or from deal- 
ing with the property committed to his care in any other capacity than as an 
agent, who was bound to subordinate his own Interests to those of his prin- 
cipal. He could not, directly or indirectly, become the purchaser and maintain 
any title thus acquired as against his principal; for, In so purchasing, his duty 
and his interest would come in conflict. If an agent to sell effects a sale to 
himself, under cover of the name of another person, he becomes, in respect to 
the property, a trustee for the principal,' and at the election of the latter, sea- 
sonably made, will be compelled to surrender It or. If he has disposed of it 
to a bona fide purchaser, to account not only for its real value, but for any 
profit realized by him on such resale. And this will be done upon the de- 
mand of the principal, although it may not appear that the property, at tiie 
time the agent fraudulently acquired it, was worth more than he paid for it. 
The law will not, in such case, impose upon the principal the burden of prov- 
ing that he was, in fact injured, and wUI only inquire whether the agent has 
been unfaithful in the discharge of his duty. While his agency continues, he 
must act, In the matter of such agency, solely with reference to the interests 
of his principal. The law will not permit him, without the knowledge or 
assent of his principal, to occupy a position in which he wUl be tempted not 
to do the best he may for the principal.*' 

Apply these principles to the case at bar. At the very moment that 
Byrne offers to pay complainant $7,500 for his interest in the land, he, 
Byrne, had been offered by his codefendants that sum for about half 
of the land in value. I say about half — ^the record is in that shape that 
no one can tell from it how much he contracted to sell, or how much was 
left. The proof leaves it so the part contracted by Byrne to his code- 
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fendants was worth more than the part left — ^how much more, nobody 
can tell — but I infer from the proof very little more. Byrne says the 
contract for that sale was executed a day or two after he offered to 
pay the $7,600 for Jones' interest, but he says also that the offer 
was based on an oral agreement of his codefendants to take the land 
at that price, and that he had them execute the agreement, so as to 
bind them, a day or two later. When the instrument was executed 
makes no difference. He had their of5fer to take the land at $7,500, 
and that at the very time that he sent his telegram of acceptance to 
Bemis to purchase the land at that sum, and his telegram was based - 
upon the offer of his codefendants, so made. It is this alleged agree- 
ment that Byrne based his telegram of acceptance on, that he now 
asks the court to compel Jones to carry out. This offer of his codefend- 
ants to give $7,600 for the land was not communicated to Jones, or 
his agent, Bemis, and the authorities iabove cited show that it was 
Byrne's duty to give Jones all the information about the land that he 
had. Can it be inferred that Jones would have sold his interest for 
$7,500 had he known it? Byrne had been trying to buy Jones' interest 
for several months, perhaps a year, prior to March 28, 1905, which 
is the date of his telegram, first offering $4,000, then $5,000, then 
$6,000, and then $7,000. This agreement with his codefendants was 
made after $7,000.00 had been refused by Jones. The agreement with 
his codefendants was prepared by Byrne himself. The first paragraph 
says : 

"For, and In consideration, that Louis Heilbron, M. C. Wade, and J. O. 
Strlbling will furnish the money cash to purchase the interest of Erastus Jones 
in certain lands, etc., I agree to deed to said parties the following tracts [de* 
scribing them].^' 

The last paragraph says: 

"In case the interest of said Erastus Jones cannot be purchased for less than 
$7,500, which is the sum he asks, then said Byrne is to add the E. % E. % sec- 
tion 33 to the above land«" 

But Jones did not know of this offer by Byrne, or that his codefend- 
ants had under consideration the purchase. Evidently on February 
11, 1905, when Byrne drew the instrument he had made up his mind 
to buy the land from Jones for $7,500, if he could not get it for less, 
provided his codefendants would put up the $7,500, for he was willing 
to give up the additional 160 acres to secure the bargain, if he could 
not get Jones to take less. It was Byrne's duty to make the land bring 
every dollar he could, and to protect Jones' interest under the con- 
tract; but, on the contrary, he was trying to buy it as cheaply as he 
could. In order to do so^ he was keeping to himself these material 
facts, which the law imposed on him the duty of telling Jones. Byrne 
proceeded upon the theory that because Bemis was Jones' agent, that 
he was absolved from his duty as attorney, agent, and trustee of Jones. 
In this he was mistaken. His trust was alive, and his duties in no sense 
modified or altered. His position was flagrantly inconsistent. He 
bad agreed with Jones to represent him in selling, but he was also 
trying to buy from Jones, to use his own language, "by diplomacy and 
by bluffing," to get the land for the least possible figure. His personal 
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interest brought him in direct antagonism to his duty as trustee. He 
seems to have laid much stress upon the fact that Jones had Bemis for 
his agent to sell, and that he had invited Bemis to visit the land and 
see for himself its condition and value. He knew that neither Bemis 
nor Jones had ever seen the land, but if they had known all about the 
land, had been just as familiar with it, as Byrne was, still they were 
entitled to know, when Byrne came to purchase from Jones, everything 
that Byrne knew which would be of any importance to Jones in deter- 
mining the price. But the invitation to Bemis did not absolve Byrne 
from any duty the law imposed on him, as attorney, agent, or thistee 
for Jones. The truth is the evidence fails to show that Bemis was 
Jones' agent at all, for any purpose, until the 8th of December, 
1904, when he gave him the power of attorney. He was Jones' 
relative and friend, and, prior to the execution of the power of at- 
torney, had acted as such, advising him when called upon about the 
land ; but he had no authority to bind him, and did not try to do so. 
The power of attorney was defectively acknowledged and inadequate 
to bind Jones to any contract affecting the title to the land. Jones 
was not therefore bound by any representations Byrne made to Bemis ; 
certainly not as to this land prior to the execution of this power of at- 
torney. But if he had been, as stated, the duties the law imposed on 
Byrne, as trustee,. remained unaltered, and without modification, not- 
withstanding Bemis' agency. Byrne was forbidden by law from deal- 
ing with his. cestui que trust until he had put his cestui que trust 
in full possession of all information about the property, which he, 
Byrne, had in his own possession. This he never did do at any time, 
and even now this record does not disclose full information. It is un- 
profitable to examine the evidence further. Specific performance 
should never be granted under such conditions. 

Another reason why no specific performance can be had, even as- 
suming Bemis as agent for Jones had the power to sell the lands, is that 
the telegram of March 28, 1906, is not an acceptance of any offer made 
by Bemis. It is notice only that Byrne had "finally decided to accept" 
ti^e offer, not that he had accepted it, or did accept it. The letter and 
inclosures forwarded by Byrne the next day injected new and other 
conditions never referred to in any of the correspondence, and this was 
tantamount to a rejection of Bemis' offer, assuming he had made one, 
and the tender of a new proposition by Byrne to buy, which Bemis 
had the right, and did refuse. It is unprofitable to discuss this matter, 
and I content mvself with citing authorities. Hennessy v. Woolworth, 
128 U. S. 438, 9 Sup. Ct. 109, 32 L. Ed. 600; Couch v. McCoy (C. 
C.) 138 Fed. 702, and cases there cited; James v. Darby, 100 Fed. 
224, 40 C. C. A. 341, and cases there cited. 

Another reason why specific performance will not be granted is that : 

"Where the contract sought to be enforced Is Infected with fraud, misrepre- 
sentation or bad faith, equity will not lend its aid to Its enforcement*** 26 
Am. & Eng. Enc. Law, p. 45, par. 71, and cases cited in footnote 4. 

Another reason is that: 

"It is well settled that a court of equity will refuse to enforce an uncon- 
scionable contract, or one whereby the party seeking a decree would obtain 
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an unconscionable advantage over the other contracting part^.** Id. p. 68» and 
cases dted in footnote 6. 

The cross-bill should be dismissed for want of equity. 

We now come to the consideration of complainant's amended bill. 
Enough has been stated to show that the contract between Byrne and 
his codefendants cannot stand; indeed, Byrne's codefendants wisely 
disclaimed. They could not have defended the suits for its cancella- 
tion, because the law holds them to a knowledge of all that is contained 
in the contract between Jones and Byrne, and that contract, in the light 
of their evidence, and that of Byrne, advised them that Byrne was act- 
ing in violation of his trust. Indeed, their contract with Byrne disclosed 
that fact, because, on its face, it appears that Byrne was trying to buy 
Jones' interest for the lowest price he could; whereas, tfie law im- 
poses upon him the duty of making the land bring all it would. Every 
man is presumed to know the law, and Byrne and his codefendants 
must be held to have known it Enough has been said to show that the 
case at bar is one falling clearly within the jurisdiction of a court of 
equity. The objection to the amount involved is insufficient — ^proceeds 
upon a mistaken theory of the case, and does not merit discussion. It 
is contended, also, that a part of the land lays in Texas, and that 
this court cannot deal with that — certainly cannot enforce the vendor's 
lien. The question is a serious one, so far as the Texas land is con- 
cerned. The court undoubtedly had the right, if necessary, to cancel 
the contract for its sale niade between Byrne and his codefendants, 
for, to that extent, the action is in personam ; but to enforce the ven- 
dor's lien, or to enforce the contract between complainant and Byrne, by 
a decree directing the sale of land through its master or commissioner, 
which lies in another state than that in which the court rendering the 
decree is held, is quite a different thing. Such an action is in rem. 
Pennoyer v. Neff, 95 U. S. 734, 24 L.. Ed. 565. Counsel for com- 
plainant insists that the question is settled by the case of MuUer v. 
Dows, 94 U. S. 445, 24 L. Ed. 207. To this the court cannot assent. 
That was a case covering railroad properties, lying partly in two states, 
and complainant filed his bill to foreclose the same in a Circuit Court 
of the United States, sitting in one of the states, and prayed a decree 
for the sale of all properties in both states. The decree was made and 
on appeal affirmed, but on facts peculiar to that class of property, and 
of circumstances widely different from those at bar. There it was one 
mortgage and one trustee, and the lien was created by one instrument, 
recorded, of course, in both states, and it was property that could not 
be sold in parts without destroying its value ; it was an exception to 
the general rule. In the case at bar, five of the notes aggregated 
$3,750, and are a lien on the Arkansas land, secured, presumably, by 
a recitation in the face of one deed, and the other four notes are a lien 
on the Texas land, and secured, presumably, by a recitation in the face 
of another deed, and, in each case, the notes were executed for the bal- 
ance due of the purchase money of the respective bodies of hind. Mul- 
ler V. Dows, moreover, has not been followed in the later decisions, for 
now the practice is to file ancillary bills in such cases in all the juris- 
dictions where the property lies. Another and earlier case of interest 
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IS that of Massie v. Watts, 6 Cranch, 148, 3 L. Ed. 181, where Chief 
Justice Marshall reviews the English decisions and entertains jurisdic- 
tion, but that was a case of enforcing a trust by ccMnpelling an agent, 
who had entered in his own name lands which it was his duty to enter 
for his principal, and to convey them to his employer. He simply 
compelled him to convey, although such entry was in another state than 
where the court sat. In that case, other cases are cited in the English 
Chancery Courts, which fully warrant the foreclosure of a mortgage 
on land in another jurisdiction than that in which the court foreclosing 
the mortgage was sitting. Teller v. Carteret, 2 Ves. 494. This ques- 
tion, I think, was practically settled adversely to the complainant in 
Boyce v. Grundy, 9 Pet. 288, 9 L. Ed. 127. There a decree was ren- 
dered by the Circuit Court of the United States for the District of 
West Tennessee, in an action for rescinding a contract, and for an ac- 
counting. The contract was rescinded, and a personal judgment en- 
tered and made a lien on certain lands in Mississippi, and they were 
ordered to be sold to satisfy the lien. The court said : 

"Another objection Is to that part of the decree, which creates a lien npon 
the land in controversy, lying in another state, and decrees a sale for the dis- 
charge of the lien. We are of opinion that the decree is erroneous in this 
respect. In the first place, the court had ho Jurisdiction to decree a sale to be 
made of land lying in another state, by a master acting under its own au- 
thority." 

The case at bar does not fall within any of these cases except the 
last, and I have not been able to find any decision overruling or es- 
tablishing different doctrines than that declared in Boyce v. Grundy, 
supra. Inasmuch as Byrne's codefendants have entered a disclaimer 
to all the land, both in Arkansas and Texas, the bill, so far as it relates 
to the land lying in Texas, will be dismissed for want of jurisdiction to 
grant the relief sought, and without prejudice to the complainant to 
pursue any remedy he may elect in any court of competent jurisdiction 
to enforce any claim he may have against the Texas land, described in 
the bill of complaint herein. It remains to be considered to what re- 
lief complainant is entitled as to the Arkansas land. Enough has been 
said in the discussion of the cross-bill to show that the defendant Byrne 
acted under the contract in violation of his trust. Without reference 
to what may have been his motive, whether good or bad, he totally mis- 
apprehended his duty, and violated his trust. Indeed, he seems, under 
a misconstruction of the contract, to have deliberately and purposely 
violated it. It is recited, in the fourth paragraph of the contract, as 
follows : 

**And, whereas there are certain expenses which must be necessarily incurred 
in clearing the titles to said land, and placing the sale upon the market, such 
as redemption from taxes, litigation now pending, surveying and mapping the 
same, and any other expense that may be absolutely necessary to place the 
same upon the market" 

And in the following paragraph it is recited: 

"Now, therefore, it is agreed between L. A. Byrne and Brastus Jones as fol- 
lows, that the said L. A. Byrne, in order to facilitate the making of deeds in 
case of sale of said land the legal title thereof shall remain in his name, and 
that he shall have the legal rights and he is hereby empowered with author- 
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Ity to incur all nec^^sary expenses to place said land upon tbe market, and 
he is further empowered with authority to make all sales ot said land and in 
case of sale said Erastus Jones will relinquish his Tcndor's lien on that of the 
land sold, that out of the proceeds of any and all sales of the land the expenses 
of preparing the same for market shall first be paid; second, the proceeds 
arising from the sale of said land shall next be applied to the payment of the 
balance of the purchase money now due Erastus Jones until all of said pur- 
chase money is paid." 

There is no other provision contained in this contract which author- 
ized Byrne to incur any expense of any character in connection with the 
sale of this land than those paragraphs I have quoted ; and yet it seems 
that under this contract Byrne has sold some tracts of land and used a 
part of the money to pay taxes and part to build houses and clear land, 
and entered upon a general policy of farming operation upon such parts 
of the land as he could get tenants to go upon. He says in his testi- 
mony that both Bemis and Jones knew this. Jones and Bemis both 
deny it. Jones says that at different times he received information that 
Byrne had or was about to sell lands, but that the notes or purchase 
money not being sent to him, he was under the impression that the 
sales had fallen through ; that he had never received any statement of 
Byrne's action in the premises, and when called upon by Byrne to fur- 
nish money to fence the whole land, he declined. Byrne insists that in 
the correspondence it appears that statements were furnished, but it 
does not satisfactorily appear to the court that any statements were 
ever furnished, until about the time Byrne began to negotiate for the 
purchase of the land. Then some imperfect statements were rendered 
to Bemis, and immediately upon the furnishing of these statements 
friction ^ose, and controversy over this land between Bemis and 
Byrne began. This was perhaps as late as 1904. Byrne insists that 
Jones knew that he was improving the land, and made no objection ; 
but there is a wide diiference, having regard to the relations of the 
parties, between Jones knowing that Byrne was clearing and improv- 
ing the land, and that of his, authorizing Byrne to sell land and use 
the proceeds to make improvements. Jones thought, no doubt, that 
Byrne expected to get from the rents such money as he advanced for 
the improvements, and this could not reduce Jones' security; indeed, 
it improved it. But Byrne insists that his farming operations were 
disastrous, and that Jones knew he was engaged in farming, and spend- 
ing money, etc., and did not object, and therefore the land is charge- 
able with his losses. No letter from Byrne to Jones (they never met 
each otiier) informed him of such claim, or understanding, has been 
produced. Byrne, in a letter of January 16, 1899, did advise Jones 
that he was leasing the land two, three, and four years to get it cleared, 
and spoke of revenue to be derived from it, but not that the proceeds 
of the land was to be used to clear it. Another letter, dated November 
11, 1899, is in evidence, which is significant. It is as follows : 

'Texarkana, Arkansas, Nov. 11th, 1899. 
"Mr Erastus Jones, Spencer, Mass. — I>ear sir: I write you some informa- 
tion concerning our land interest Collected $48.00 of the nigger, Levi Mar- 
shall, on the 40 acres sold him. Shall I keep it to pay taxes, or send it to 
you. I brought suit against B. F. Cody to foreclose vendor's lien against the 
land bought by him. I had another tenant on a small improvement on the 
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land, but he made no crop and I lost personally on this negro. Bon^t him a 
horse, furnished him with supplies, and he now owes me over $100.00. 1*11 
change this fellow for a better one. I am anxious to open up a farm on this 
land which will require an expenditure of money and would like for us to 
agree on a division of the land. The way I figure Is that you own about two- 
thirds and I own ene-third. The land is worth about $15,000.00, and your 
two-thirds is worth $10,000.00. If you will hold it for five years it will be 
worth $20,000.00, as the land is increasing in value. If you will consent to a 
division, I will agree to see after your interest, pay taxes, and collect rents 
without charge. I will agree to take the 640*acre tract in Texaii in the di- 
vision. There Is going to be some litigation over this tract, but I will take the 
chances in this. There is about 2,680 acres in the several tracts and they Join 
at the state line. My object is not to get any advantage in this division, but 
to get my part, so I can improve it Give this matter your consideration, and 
write me. 

"Truly yours, h. A. Byrne." 

It would seem, from this letter that Byrne was seeking a division of 
the land, so he could improve his own part of it ; not that he was using 
the money from the sales of the land to improve the remainder of it. 
November 4, 1899, in a letter, Jones declined to divide, saying he was 
"not prepared to give an opinion at present." The only other letter of 
Jones disclosed in the record which is significant as to leasing land 
and clearing land except the one refusing to furnish the money to place 
a wire fence around all the land, is as follows : 

"Spencer, Mass. June 5th, 1807. 

••L. A. Byrne, Texarkana, Arkansas. — Dear sir: In reply to your letter of 
recent date, I think It would be well to lease if there is an opportunity, but 
I should not care to take an interest in the business myself. Should be very 
glad to know if the land could be so shaped as to afford an income, and hope 
that you may be able to accomplish that 

"Yours truly, Brastffe Jones.** 

So it appears Jones specifically declined to take an interest in Byrne's 
farming, fencing, and leasing operations. Byrne also insists that the 
contract of June 2, 1892, was changed by the parties, so that he was 
to have a larger share in the land. The details of the change, he says, 
were not agreed upon, i>ut it was understood that on a settlement that 
it should be of an equitable nature, having regard to. the nature and 
character of his services, and trouble in managing the land, which had 
far exceeded that contemplated by the parties when the contract was 
made. If such understanding was had, it was with Bemis, and long 
before he held Jones' power of attorney. This claim rests on Byrne's 
evidence alone, and is vague and unsatisfactory. There is nothing 
in writing in the record to show it, and both Jones and Benlis flatly 
deny it. Bemis disclaimed any power or authority to alter the contract 
That claim of Byrne's must fail. Without prolonging the discussion, 
it is enough to say that the contract of June 2, 1902, must control the 
relations between the parties. Byrne then had no right, under the con- 
tract, to use the proceeds of the land for any other purpose than that 
stated in the contract of June 2, 1902. He certainly had no right to use 
any portion of it in clearing land or in his farming operations, nor had 
he the right to use it for payment of attorney's fees, unless authorized 
by Jones. Byrne owned the equity of redemption in the land, and 
it was his duty primarily to pay the taxes ; but by the contract of Jime 
2, 1892, Jones became entitled, afterjiis lien notes were paid, to one- 
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half of the land remaining, or its proceeds, and should therefore pay 
one-half the taxes. Byrne, as the owner of the equit}^ of redemption, 
had the right also to clear the land, build houses on it, and carry on 
his farming operations on it on his own account He could not, under 
the contract. And therefore neither Jones nor the land was chargeable 
with his losses or expenditures in that regard. If he made money by 
his farming operations, it did not go to Jones. If he advanced his 
own money in that regard, and the rents did not reimburse him, it 
was his own lookout. If he leased the land for a lon^^erm of years to 
get it cleared up and put in cultivation, it neither injured the land or 
Tones, and the knowledge of Jones that he was so doing did not make 
Jones responsible for Byrne's doings in that behalf. Indeed, as early 
as 1897, Jones declined to go into that business, as he had also declined 
to furnish money to fence land. Assuming that Byrne intended no 
wrong, his whole course of conduct in selling lands, and using the pro- 
ceeds for other purposes than those specified in the contract; in failing 
to turn over the deferred purchase-money notes to Jones, as the contract 
required; in attempting to purchase Jones' interest in the land, as 
shown by the contract with his codefendants ; his not advising Jones 
that he was selling for the same sum he off ered Jones for his interest, 
about half the .land, thereby making clear for himself the balance of 
the land, whereas the contract required him to pay out of the land the 
lien notes, the principal and interest of which was far in excess of the 
price he offered Jones, and then give Jones half the remainder of the 
land — ^were all violations of his duty to Jones, and of his trust under 
the contract, and amounted to a legal, if not an actual, fraud. 

It is in just this class of cases that courts of equity will interpose, 
and afford a complete remedy and full relief to the injured party. The 
contract between Byrne and his codefendants, a copy of which is set 
out in the bill of complaint, will as to the Arkansas lands be canceled. 
The lands which lie in Arkansas will be sold to pay off the purchase- 
money notes held by Jones, together with all accumulated interest there- 
on, aiid the surplus to be disbursed as equity requires. An account must 
be had between Jones and Byrne, on account of the land, and the case 
will be referred to the standing master, C. B. Moore, who will be gov- 
erned in stating, it by this opinion as far as applicable, and the fol- 
lowing instructions : 

(1) He will allow the complainant, Jones, the face of the notes given 
for the balance of the purchase money for the Arkansas lands, together 
with the accumulated interest to date oi report, less any proper credits 
that he shall find to exist, if any. 

(2) He will charge him with nothing not provided for in the con- 
tract of June 2, 1892, as interpreted by this opinion, unless it shall be 
made to appear that outside of the contract he expressly authorized 
Byrne to make the expenditure under such conditions that he did not 
expect it to be returned to him. 

(3) He will charge Byrne with the purchase price of such land as 
has been sold and paid for, less any payments made to Jones, and any 
expenditures made by him under the contract as herein interpreted, 
plus all expenditures made by him, if any, which were expressly author- 
ized or ratified by Jones, which were not provided for in the contract. 
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and not intended by both parties to be returned to Jones on a sale of 
the land. 

(4) He will cause Byrne to account for any ur\paid purchase-money 
notes not turned over to Jones, as the contract required. 

(5) He will take no account of the rents and profits on the land, or 
the leases thereof, or of any expenditures made on such account by 
Byrne, unless he shall find that Jones expressly authorized such ex- 
penditures, out^de of the contract, in which event such last-named 
amount shall be%harged against Jones. 

(6) He will inquire into and report his conclusions of law and fact, 
in regard to the payment of taxes, and redemption of lands from tax 
sales, and all money expended by Byrne in clearing up the title of the 
lands in Arkansas. 

(7) He will ascertain the exact status of any lands sold by Byrne 
under the contract of June 2, 1892, and report his conclusions of law 
and fact thereon. 

(8) He will ascertain and report to the court what amount on ac- 
count of vendor's lien notes for the land in Texas is due and unpaid. 

(9) He will report his conclusions of law and fact as to any other 
matters in controversy between Jones and Byrne in regard to the Ar- 
kansas land, arising out of the pleadings herein, and make a full re- 
port to the court, adjusting the differences between the parties. 

(10) The standing master, C. B. Moore, will be appointed commis- 
sioner to make the sale of such of the lands, without delay, as lie in 
Arkansas, and which have not been sold by Byrne in accordance with 
the contract of June 2, 1892 ; and he is directed to bring the money 
into court to be disposed of under the order of the court as equity re- 
quires. Jurisdiction of the case is retained with power to make all 
necessary orders in the future. 



UNITED STATES v. PRAEGER. 
(District Court W. D. Texas, San Antonio DivisioD. January 2, 1907.) 

No. 1,920. 

1. JuBY— Waiver. 

In a proceeding to punfsli a civilian for refusal to testify before a gen- 
eral military court-martial, under Act CJong, March 2, 1901, c. 809, 31 Stat 
950, 951 [U. S. Comp. St 1901, p. 965], providing that for a witness' will- 
ful refusal to testify and to answer proper questions he shall be subject to 
a fine of not more than $500 or imprisonment not to exceed six months, or 
both, at the discretion of the court the parties may waive a jury by writ- 
ten stipulation. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 81, Jury, §§ 197-190.] 

2. Witnesses—Refusal to Testify— Willfulness. 

Act Cong. March 2, 1901, c. 809, 31 Stat. 950, 951 [U. S. Comp. St 1901, 
p. 965 J, provides that every person not belonging to the army of the United 
States who, being duly subpcrnaed to appear as a witness before a gen- 
eral court-martial of the army, "willfully" neglects or refuses to appear, or 
refuses to testify, etc., shall be guilty of a misdemeanor, provided that no 
witness shall be compelled to Incriminate himself or to answer any ques- 
tions which may tend to Incriminate or degrade him. Held, that where 
A civilian so subpoenaed was advised by competent counsel that certain 
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qnestions asked of him with reference to a publication concerning an 
army rifle contest, if answered, might subject him to a civil or criminal 
prosecution for libel, and for this reason be refused to answer on advice 
of counsel, and not from any evil Intent, or with legal malice, his refusal 
did not constitute a violation of such act 

[Ed. Note.— For cases in point, see Cent I>lg. vol. 50, Witnesses, M 37- 
41, 1008.] 

3. SAMl^— Pboduotion of Documents. 

^\'liere a witness subpcenaed to produce certain documents before a mil- 
itary court-martial testified that be had destroyed the documents before 
service of the subpoena, his failure to produce did not constitute a willful 
refusal to produce such documents within Act Ck>ng. March 2, 1901, c. 809, 
81 Stat 950, 951 [U. S. Ck)mp. St 1901, p. 965], making such act a misde- 
meanor. 

[Ed. Note. — ^For cases In point, see Cent Dig. vol. 60, Witnesses, §§ 
25, 40.] 

4. ArKY AWD Navy— COUBTS-MABTIAIi—STATUTES. 

The acts of Congress touching army and navy courts-martial established 
in the United States are constitutional. 

5. SAK1&—DETEBMINATI0NS— Conclusiveness. 

Where a military court-martial has Jurisdiction xyf the person accused 
and of the offense charged, and acts within the scope of Its lawful pow- 
ers. Its decisions and sentence cannot be reviewed or set aside by the civil 
courts. 

[Ed. Note. — ^B'or cases in point see Cent Dig. vol. 4, Army and Navy, §S 
94,95.] 

6. Same— Jurisdiction— Witnesses— Refusal to Testify— Power to Punish. 

Under Rev. St § 1842, 86th article of War [U. S. Comp. St 1901, p. 964], 
providing that a court-martial may punish at its discretion any person who 
uses any menacing words, signs or gestures in its presence, or who dis- 
turbs its proceedings by any riot or disorder, such court has no final Ju- 
risdiction over a civilian subpoenaed to testify before It or power to pun- 
ish him for contempt for refusing to testify. 

[Ed. Note. — For cases In point see Cent Dig. vol.. 4, Army and Navy, 
§ 91.] 

7. Saice— Decisions— Conclusiveness. 

Where a civilian witness was subpo^aed to testify before a general 
court-martial, and refused to answer certain questions because the an- 
swers might tend to incriminate him, the decision of such court that the 
questions were proper was not conclusive on the civil courts of the ques- 
tion whether the witness was guilty of contempt in refusing to answer. 

[Ed. Note. — For cases hi point see Cent Dig. vol. 4, Army and Nary, H 
94, 95.] 

Prosecution for Refusal to Testify before Court-Martial. 

The questions submitted for consideration arise upon an information, filed 
by the district attorney pursuant to the following act of Congress, entitled an 
*'act to prevent the failure of military justice and for other purposes," approved 
March 2, 1901 : 

*'Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, that every person not belonging to 
the army of the United States who. being duly subpoenaed to appear as a 
witness before a general court-martial of the army, willfully neglects or re- 
fuses to appear, or refuses to qualify as a witness or to testify or produce 
documentary evidence which such person may have been legally subpoenaed 
to produce, shall be deemed guilty of a misdemeanor, for which such person 
shall be punished on Information in the district court of the United States; 
and it shall be the duty of the United States district attorney, on the certifica- 
tion of the facts to him by the general court-martial, to file an information 
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against and prosecute the person so offending, and the puntshmoit of socfa 
person, on conviction, shall be a fine of not more than five hundred dollars or 
Imprisonment not to exceed six months, or both, at the discretion of the court : 
Provided, that this shall not apply to persons residing beyond the state, ter- 
ritory, or district in which such general court-martial is held, and that the 
fees of such witness, and his mileage at the rates provided for witnesses in 
the United States district court for said state, territory or district shall be 
duly paid or tendered said witness, such amounts to be paid by the pay de- 
partment of the army out of the appropriation for compensation of witnesses : 
Provided, that no witness shall be compelled to incriminate himself or to an- 
swer any questions which may tend to incriminate or degrade him." Act 
March 2, 1901, c. 809, 31 Stat 050, 951 [U. S. Comp. St 1901, p. 965]. 

It appears from the record that, upon the trial by general court-martial at 
Ft Sam Houston, Tex., of Post Quartermaster Sergeant Eber I. Sharp, of 
the United States army, who was charged with conduct to the prejudice of 
good order and military discipline, the defendant, Otto Praeger, was sub- 
poenaed as a witness in behalf of the govemmoit, and that, during the trial 
of Sharp, Praeger refused to answer certain questions propounded by the 
Judge advocate, Lieut Ellery Parmer, and failed to produce a written com- 
munication, described in the following statement, duly certified to the district 
attorney by the court-martial : 

"One Otto Praeger, a resident of San Antonio, Bexar county, Tex., a witness 
for the prosecution, in the trial of Post Quartermaster Sergeant Eber I. 
Sharp, United States army, charged with conduct to the prejudice of good or- 
der and military discipline, in violation of the Sixty-Second article of war, 
having been duly subpoenaed according to law to appear before this goieral 
court-martial, and being further required, by said subpoena, to bring with 
him, to be used in evidence, in said cause, the following described document, 
to wit, a written communication from Post Quartermaster Sergeant Sharp, 
United States army, received by him about August 2, 1904, sent from Ft 
Reno, Oklahoma Territory, about August 1» 1904, codtaining certain statements 
that appeared in an article entitled 'Bad features in the conduct of th& Ft 
Reno rifie shoot' in the San Antonio Daily Express of August 3, 1904, unlaw- 
fully did refuse to testify, as such witness, and to produce the docrun^itary 
evidence aforesaid, which he had been legally subpoenaed to produce, when re- 
quired to do so by this court Whereupon it is ordered by the court that in 
compliance wltii the provisions of section one of the act oT Congress, approved 
March 2, 1901, c 809, entitled *An act to prevent the failure of military justice, 
and for other purposes,' that the facts aforesaid be certified to the United 
States District Attorney for the Western District of Texas by this court, to 
the end that he shall file an information against, and prosecute, said Otto 
Praeger, so offending as aforesaid, in accordnnce with the terms of said act 
To all of which certification is here made according to law and duly signed by 
the president of this court by its orders, and attested by the judge advocate 
thereof." 

Upon receipt of the certified statement of facts the district attorney, by leave 
of the court, filed an information against the defendant, Praeger, the material 
part of which reads as follows : 

"And the said Henry Terrell, attorney as aforesaid, who, after examination 
of the charge contained in the said certification of the proceedings of said 
general court-martial, finds that there is probable cause to require the said 
Otto Praeger, mentioned in said certification of said proceedings, to answer in 
this court, and therefore the said attorney charges: On the 5th day of No- 
vember, A. D. 1904, before a general court-martial of the army, duly appointed 
to meet at Ft Sam Houston, Tex., on the 16th day of September, A. D. 1904, 
pursuant to special order No. 183, headquarters department of Texas, and 
by command of Brig. Gen. Lee, commanding said department of Texas, and 
within the western district of Texas, and within the jurisdiction of this court, 
one Otto Praeger, late of said district and of the oounty 5f Bexar, and city 
of San Antonio, being a person not belonging to the army of the United Stat^ 
and being duly subpoenaed to appear as a witness before said general court- 
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martial of. the army, and being duly and legally subpoenaed to produce cer- 
tain documentary evidence required by tbe said general court-martial, will- 
fully did refuse to testifjr before said general court-martial, and willfully did 
refuse to product tbe said documentary evidence which he, the said Otto 
Prater, had been legally subp<Bnaed to produce. And the said United States 
attorney further says: That the fees of said witness Otto Praeger and his 
mileage, at the rates provided for witnesses in the United States District Court 
for the Western District of Texas, hAve been duly paid to the said Otto 
Praeger." 

The proceeding against Sharp before the court-martial had its origin in the 
following communication, which, it was charged, he t^roTe and caused to be 
published in the San Antonio Dally Express, in its issue of August 3, 1904 : 

**Ft Reno, O. T., July 8. The infantry rifle oompetition of the Southwestern 
Division for 1904, just completed, was a notable contest in many respects, and 
not the least notable for its irregular mode of conduct 

"Coaching, though strictly forbidden In regulations, was nerertheless per- 
mitted in certain instances, to the discouragement ^of those who were away 
from their homes. 

"Officers and laddes were allowed to follow their favorites down the skirmish 
range and protests availed nothing. 

"Competitors were allowed to draw for their target and order of fire the day 
preceding the shooting, until this practice developed some ingenious dis- 
honesty. On Friday morning Private Barr, Company M, Thirtieth Infantry, 
in mailing a skirmish run, tore the paper off his prone figure entirely. An 
bivestigation followed by which it was discovered that some one had worked 
hard the night before and placed about 60 pounds of small stones Just be- 
neath the surface of the ground in front of this figure. A number of other 
figures were doctored In like manner, but were not used. At first the range 
officer decided to give Barr 99 points*; this brought forth a fiood of protests 
and the controversy was finally settled by throwing 5ut the scores and al- 
lowing another run. 

"Musician Monks, Company K, Twenty-Ninth Infantry, was disqualified and 
ruled off for firing on another's target, though the same offense was over- 
looked in other cases. 

"Competitors from Ft Reno were allowed too many advantages for a fair 
oompetition. 

"The worst feature of the competition was the mess. There is no Tislble 
reason why the mess should not have been excellent, as $2.00 in addition to the 
government ration, for each soldier, should have been sufficient, but instead 
it was sorely inadequate, both in quantity and quality, this causing a severe 
bowel trouble among GO per cent, of the visiting competitors, and although the 
condition of tbe mess was known. It was not corrected. 

"The .competition has manifested the injustice of officers and soldiers com- 
peting with each other. One officer was permitted to use his sling so attached 
to his body with rubber bands as to make it a task to detach himself, or even 
to 'harness up' without help. This same officer had) a coach with field glasses 
who called his score at two hundred yards. 

"There is no doubt that tne winners earned their places fair and square, but 
the contest had many unfair and unjust features that could only indicate the 
existence of favoritism, though perhaps the result was not changed thereby." 

It is not important to consider the matter of the trial, conviction and 
sentence of Sharp by the court-martial. But a consideration <ft the foregoing 
letter l^ecomes essential in view of the defendant's alleged connection with it 
as night editor of the San Antonio Dally Express. Although the Information 
does not so charge, yet it is reallv based upon the refusal of the defendant to 
testify in reference to this letter, and upon his failure to produce it In 
obedience to the subpc&na. 

By written stipulation of the attorneys, a Jury was waived, and all mat- 
ters of law and fact were submitted to the court for determination. And 
it was further stipulated that the record of the court-martial should con- 
stitute the record and facts of the cause. 
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Charles A. Boynton, U. S. Dist. Atty., and Captain C D. Roberts, 
for the United States. 
Carlos Bee and Ogden & Brooks, for defendant 

MAXEY, District Judge (after stating the facts). It is thought 
proper to observe in the outset that the following grave constitutional 
question confronts the court at the threshold of the case : Is it com- 
petent for the defendant to waive a jury and submit the cause to the 
determination of the court? The punishment provided by the act of 
Congress, upon conviction, "shall be a fine of not more than five hun- 
dred dollars or imprisonment not to exceed six months, or both, at the 
discretion of the court." While in view of the punishment prescribed 
by the statute, the question is involved in doubt, the court is inclined 
to the opinion that, in a case like the present one, the parties have the 
right, under the authority of Schick v. United States, 195 U. S. 65, 24 
Sup. Ct. 826, 49 L. Ed. 99) by written stipulation to waive a jury. See, 
also, Stell V. State, 14 Tex. App. 59. It may be further remarked 
that the court entertains serious doubt as to the sufficiency of the in- 
formation filed against the defendant, in that the pleader merely sets 
out the general language of the statute without alleging specifically 
any oflFense which the defendant was supposed to have committed. 
United States v. Hess, 124 U.'S. 487, 488, 8 Sup. Ct. 571, 31 L. Ed. 
516 ; Evans v. United States, 153 U. S. 587, 14 Sup. Ct. 934, 38 L. Ed. 
830. But neither demurrer nor motion to quash has been interposed, 
and the court will proceed to consider such questions — ^and such ques- 
tions only — ^as may be deemed absolutely essential to the proper deter- 
mination of the case. 

In view of the allegations of the information, it becomes the duty 
of the court to determine whether the evidence, as embodied in the 
record of the court-martial, establishes beyond reasonable doubt the 
guilt of the defendant. To arrive at a correct solution of the question 
the exact charge preferred against the defendant, by the information, 
must be kept steadily in view. It is this : That the defendant will- 
fully refused to testify before the general court-martial, and willfully 
refused to produce the documentary evidence, which he had been 
legally subpoened to produce. Do the facts disclose that he willfully 
refused either to testify or to produce the letter? That he refused to 
answer certain questions and failed to produce the letter demanded, is 
not only admitted, but it is clearly shown by the record. But the 
question remains, was the refusal, in the one case and failure in the 
other, willful? If not willful it follows that judgment must go in 
favor of the defendant, "Doing or omitting to do a thing knowingly 
and willfully," said the Supreme Court, in Felton v. United States, 96 
U. S. 702, 24 L. Ed. 875, "implies not only a knowledge of the thing, 
but a determination with a bad intent to do it or to omit doing it. 'The 
word willfully,' says Chief Justice Shaw, 'in the ordinary sense in 
which it is used in statutes, means, not merely voluntarily, but with a 
bad purpose.' Com. v. Kneeland, 20 Pick. (Mass.) 220. 'It is fre- 
quently understood,' says Bishop, 'as signifying an evil intent without 
justifiable excuse.' 1 Crim. Law, § 428." See, also. Potter v. United 
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States, 155 U. S. 446, 15 Sup. Ct. 144, 39 L. Ed. 214. Referring to 
the word willful as employed in a penal statute. Judge Pardee, speak- 
ing for the Circuit Court of Appeals, in Roberts v. United States, 126 
Fed. 904, 61 C. C. A. 427, quoted with approval the following lan- 
guage used by the Court of Appeals of Texas in Thomas v. State, 
14 Tex. App. 204: 

"In a penal statute the word willful means more than it does in common 
parlance. It means with evil intent, or legal malice, or without reasonable 
ground for believing the act to be lawful. State v. Preston, 34 Wis. 675 ; State 
V. Clark, 29 N. J. Law, 06; Savage v. Tullar, Brayton (Vt) 223; United States 
V. Three Railroad Cars, 1 Abb. U. S. 196, Fed. Cas. No. 16,513. In common par- 
lance it is used in the sense of Intentional, as distinguished from accidental 
or involuntary." 

"To the same purport," said Judge Pardee, "see Sam Lane v. State, 
16 Tex. App. 172; Wood v.. State, Id. 574; Shubert v. State, Id. 645. 
See, also, Owens v. State, 19 Tex. App. 249, where the court ap- 
proved *by willfully, as used in this charge, is meant that the act was 
done without reasonable ground to believe the act of taking was law- 
ful.'" It was said by Mr. Chief Justice Stayton, speaking for the 
Supreme Court of this state, in State v. Alcorn, 78 Tex. 393, 14 S. W. 
664: 

''It is universally held that the word 'willful' when used in a penal statute 
means with evil intent or without reasonable ground to believe the act lawful.*' 

Keeping in view the meaning of the word willful, in its application 
to penal offenses and as it is used in the present information, the court 
is of the opinion that, if the defendant, in refusing to answer the 
questions propounded by the judge advocate, and in failing to produce 
the communication described in the subpoena, had reasonable grounds 
to believe that the answer to the questions and the production of the 
communication would tend to criminate him (see act March 2, 1901, c. 
809, 31 Stat. 951 [U. S. Comp. St. 1901, p. 965]) then he would not 
be guilty of a willful refusal in either case, although his refusal may 
have been based upon an erroneous conception of the rules of evidence. 
In other words, if the defendant was really and in good faith impressed 
with the belief that the testimony, sought to be elicited by the judge 
advocate, would if produced tend to show that he had himself com> 
mitted the offense of libel, the refusal to produce it would not be will- 
ful within the meaning of the law. To reach a satisfactory conclusion 
as to the conduct of the defendant as a witness before the court-martial, 
the facts appearing of record should be consulted. It is shown that 
a general court-martial was regularly convened at Ft. Sam Houston, 
to try Post Quartermaster Sergeant Eber I. Sharp, upon the following 
charge and specification: 

"Charge: Conduct to the prejudice of good order and military disciplUie, 
in violation of the Sixty-Second article of war. 

"Specification : In that Post Quartermaster Sergeant Eber I. Sharp, United 
States army, being on duty at Ft. Reno, Oklahoma Territory, in connection 
with the southwestern division infantry rifle competition, did, to the mani- 
fest prejudice of good order and military discipline, write and cause to be 
published in the San Antonio Daily Express, in its issue of August 3, 1904, a 
communication criticizing the official conduct of his superior officers and 
others." 
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The coinmunication referred to in the specification Is set out in Ac 
statement of the case, and need not be here repeated. At the time of 
the publication of the article in the San Antonio Daily Express the 
defendant, Praeger, was a civilian and night editor of the paper. The 
statements contained in the publication were evidently construed as 
seriously reflecting upon the officers engaged in the Ft Reno rifle com- 
petition, and upon the trial of Sharp it was thought essential to prove 
the authorship of the communication and the facts regarding its pub- 
lication. Evidently for that purpose the defendant was summoned as a 
witness and was required by the subpoena to produce the communica- 
tion. Praeger appeared in answer to the subpoena, as did also his 
counsel, Mr. Bee and Mr. S. J. Brooks, both lawyers of experience, 
and of character and standing in the community. Praeger was duly 
sworn as a witness, and, in answer to questions propounded by the 
judge advocate, stated that he had authorized Sharp to wire him the 
scores of the competition, or rifle shoot, from day to day and that 
Sharp had wired him the scores every day during the competition. 
The witness was then shown a copy of the San Antonio Daily Express 
containing the article, set out in the statement of the case, and was then 
asked by the judge advocate the following question: 

"Did the accused [meaning Sharp] furnish you any of the facts, In this 
article, by maU?" 

To the question the counsel for Sharp objected. The objection, 
however, was overruled by the court, and Praeger thereupon made 
the following response: 

"I will say to the court that I have made no evasion In regard to that 
article, and that on the advice of my lawyer I would like to file my reason with 
the court for declining to answer this and other questions of that nature." 

By permission of the court the following paper, addressed to the 
president and members of the court, was read by the witness: 

"With every respect for the authority of the general court-martial and due 
respect and obedience to its process, and with personal respect for the in- 
dividual members of the court, I decline to answer the questions propounded 
to me by or under the direction of your honorable body. I so decline because 
of my sincere belief in the lack of right on the part of your body to require 
me to answer questions the effect of which may tend to Incriminate me^ I 
therefore decline to answer any further questions." 

Thereupon the court was closed for consultation, and, upon being 
reopened, the president requested of the judge advocate a legal opin- 
jlon on the subject of the refusal of the witness to answer. The ar- 
guments, submitted by the judge advocate and Mr. Bee, in response 
to the suggestion of the court, were confined to a discussion of the 
following points: (1) Was the article published in the San Antonio 
Daily Express a libelous publication under articles 721-749 of tit, 
16, Pen. Code, 1895? (2) If libelous, was Praeger, as night editor 
of the paper, and the party directing the publication of the article, 
subject to criminal prosecution for its publication? (3^) Was Praeger 
justified in refusing to answer the question because, in the judgment 
of himself and his counsel, the answer would tend to incriminate him ? 
Upon the conclusion of the discussion the court sustained the objection 
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interposed by Praeger and held that he would not be required to an- 
swer. At a subsequent session of the court the following questions 
were propounded to Praeger by the judge advocate : 

"Q. Mr. Praeger, you stated In your testimony In tbls case the first day 
you were here that you made arrangements with Sergt Sharp, I helieve, 
whereby he would furnish yon with reports from that competition from day 
to day, did you not? A. Why, yes, I testified I made arrangements with 
him to telegraph us the scores from day to day, and I gave hUn a letter to the 
Western Union, authorizing them to receive, t think, about one hundred words 
per day on the scores from him. Q. And you also testified that you had re-^ 
celved a number of such telegrams or messages from him? A. Yes, sir. Q. 
Did you have any corrrespondence with anybody at Ft Reno during that 
competition?" 

The last question Praeger declined to answer. In reply to the judge 
advocate, who insisted upon an answer, Mr. Brooks, in behalf of the 
witness, made substantially the following statement : That the prose- 
cution was endeavoring to prove by the witness the responsibility of 
the article appearing in the San Antonio Daily Express; that the 
witness could not be required to answer either directly or indirectly 
with reference to the authorship or the publication of the article, be- 
cause the article might be construed as libelous under the laws of 
Texas. In this immediate connection -he made the further statement : 

"I understand from Mr. Praeger that threats have been made for a prosecn- 
tion for libel under that article, and we say that no question can be asked 
of him directly or indirectly drawing any statement with reference to the 
publication of that article or the authorship of it" 

After discussion by counsel and consultation by the court, the ob- 
jection of the witness was overruled, the court assigning for its action 
the following reason: 

"Mr. Praeger declines to answer this question on the ground that the an- 
swer will tend to criminate him. Mr. Praeger admits that he is night editor 
of the San Antonio Daily Express, and on August 8, 1904. the article in ques- 
tion appeared in this journal. It is presumed by the court that Mr. Praeger 
objects to answering this question on the ground that a knowledge of this 
article will tend to subject him to a criminal or civil prosecution for libeL 
To the court the situation appears as follows : Either Mr. Praeger is respon- 
sible for the publication of said article in said Journal, in which case he is 
liable under the law if the article is libelous — ^the two facts, the publishing of 
the article unsigned and his position being that of responsibility, being prima 
facie evidence of his liability. In which case anything he may say with regard 
to the writing of the article cannot tend to incriminate him further ; or Mr. 
Praeger's position is such that he cannot be personally responsible for the 
publication of said article, in which case no testimony he can give with re- 
gard thereto, can possibly incriminate him. In either case the court fails 
to see how the answer to this question can tend to incriminate Mr. Praeger, 
and the question will be answered." 

Responding to the judgment of the court-martial Mr. Brooks re- 
plied as follows: 

**As I have stated before, we have taken the position with all due respect 
to the court, and we feel that our position is a correct one under the law. 
And in making this statement as to the legal correctness, I am further con« 
firmed In that view by Mr. Bee, who has been the regular counsel for Mr. 
Praeger, and It is his candid opinion that any statement he might make would 
incriminate him, particularly a question like this ; and, therefore, having that 
Tlew of the law, the witness must insist on declining to answer the question.** 

149 F— 31 
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TTbe witness thto answered, a number of questions propounded by 
counsel and the court; and after testifying that SergL Sharp did not 
write the article, which appeared in the Express of August 3, 1904, 
he was interrogated by a member of the court as follows : 

"To the best of your knowledge did Sergt Sharp furnish the facts or the 
allegations of it, upon which this article was based?" 

The court overruled the objection of Praeger's counsel to the ques- 
tion and held that the witness should answer. The court, it may be 
remarked, had previously sustained the objection of Praeger's counsel 
to substantially the same question. In reference to the ruling Mf. 
Brooks observed: 

"As I said before, we are of the opinion that the position we take In refer- 
ence to the law in this matter Is correct, and that the witness would tend to 
incriminate himself by answering the question, and therefore he must decline 
to answer it" 

The only remaining question in reference to the conduct of Praeger, 
as a witness, has reference to his failure to produce, in obedience to the 
subpoena duces tecum, the communication, alleged to have been writ- 
ten by Sharp at Ft. Reno and mailed to him at San Antonio. Touch- 
ing this communication, Praeger testified that he did not have it in 
his possession, but declined to answer the question: 

"Did you ever have it?" 

The record is silent as to the action taken by the court-martial upon 
the refusal of Praeger to answer this question. It, however, does 
appear from the testimony of the judge advocate, who was sworn as 
a witness, that Praeger informed him that he had destroyed all com- 
munications that he had received from Sharp. The conversation be- 
tween the judge advocate and Praeger was detailed by the former in 
the following language: 

"Well, I went to see Mr. Praeger — ^the first subpoena I served on him I had 
a conversation with him and asked him if Sergt. Sharp was his correspondent 
during the competition at Ft. Reno, and he told me that he was, and I asked 
him If he was the author of that article that appeared In the paper on August 
3, 1904, and he hesitated, and I have forgotten the exact words he used, but 
the impression he left and the substance of the words was that Sergt Sharp 
was not the author — did not write the article, but he furnished the facts that 
appeared in that article. Then I asted him if he could show me that article — 
the original letter that Sergt. Sharp wrote him concerning these statem«[it8f 
and he told me that he had destroyed all of the communications that were 
received from Sergt. Sharp, and that he didn't have anything." 

Nothing else was required of Praeger before the court-martial and 
he was dismissed as a witness. It will be observed, throughout the pro- 
ceeding, that, in declining to answer questions, Praeger merely insisted 
upon tiiie assertion of the right, which both he and his counsel thought 
he possessed, of declining to give evidence which might tend to show- 
that he had committed an offense. "It is an ancient principle of the 
law of evidence," said the Supreme Court in Counselman v. Hitchcock, 
142 U. S. 563, 564, 12 Sup. Ct. 198, 35 L. Ed. 1110, "that a witness 
shall not be compelled, in any proceeding, to make disclosures or to 
give testimony which will tend to criminate him or subject him to 
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fines, penalties, or forfeitures." And at pages 665 and 666 the fol- 
lowing extract from the opinion of Chief Justice Marshall in Burr's 
Trial, 1 Burr's Trial, 244, was quoted with apparent approval by the 
court: 

'*If the question be of such a description that an answer to It may or may 
not criminate the witness, according to the puri)ort of that answer, it must 
rest with himself, who alone can tell what it would be, to answer the ques- 
tion or not. If, in such a case, he say upon his oath that his answer would 
criminate himself, the court can demand no other testimony of the fact. 
* * * According to their statement" (the counsel for the United States) 
"a witness can never refuse to answer any question, unless that answer, 
unconnected with otber testimony, wonld be sufficient to convict him of crime. 
This would be rendering the rule almost perfectly worthless. Many links 
frequently compose that chain of testimony which is necessary to convict any 
individual of a crime. It appears to the court to be the true sense of the 
rule, tbat no witness is compellable to furnish any one of them against 
himself. It is certainly not only a possible, but a probable case, that a wit- 
ness, by disclosing a single fact, may complete the testimony against him- 
self; and to every effectual purpose accuse himself as entirely as he would 
by stating every circumstance which would be required for his conviction. 
Tbat fact of itself might be unavailing, but all other facts without it would 
t>e insufficient While that remains ooncealed within his own bosom, he is 
safe ; but draw it from thence, and he Is exposed to a prosecution. The rule 
which declares that.no man is compellable to accuse himself, would most ob- 
viously be infringed, by compelling a witness to disclose a fact of this de- 
scription. What testimony may be possessed, or is attainable, against any 
individual, the court can never know. It would seem, then, that the court 
ought never to compel a witness to give an answer which discloses a fact that 
would form a necessary and essential part of a crime which is punishable 
by the laws." 

And again at pages 685 and 586 of 142 U. S., at page 206 of 12 Sup. 
Ct. (35 L. Ed. 1110) it was said by the court: 

'*It is quite clear that legislation cannot abridge a constitutional privilege, 
and that it cannot replace or supply one, at least unless it is so broad as to 
have the same extent in scope and effect It is to be noted of section 860 
of the Revised Statutes [U. S. Comp. St 1901, p. 661] that it does not under- 
take to compel self -criminating evidence from a party or a witness. In several 
of the state statutes above referred to, the testimony of the party or wit- 
ness is made compulsory, and in some either all possibility of a future pros- 
ecution of the party or witness is distinctly taken away, or he can plead in bar 
or abatement the fact that he was compelled to testify. We are clearly of 
opinion that no statute which leaves the party or witness subject to prosecu- 
tion after he answers the criminating question put to him, can have the effect 
of supplanting the privilege conferred by the Ck)nstitutlon of the United 
States. Section 860 of the Revised Statutes does not supply a complete pro- 
tection from all the perils against which the constitutional prohibition was 
designed to guard, and Is not a full substitute for that prohibition. In view 
of the constitutional provision, a statutory enactment, to be valid, must afford 
absolute immunity against future prosecution for the offense to which the 
question relates. In this respect, we give our assent rather to the doctrine of 
Emery's Case, In Massachusetts, than to that of People v. Kelly, in New York ; 
and we consider that the ruling of this court in Boyd v. United States, 116 
U. S. 616, 6 Sup. Gt 524, 29 L. Ed. 746, supports the view we take. Section 
860, moreover, affords no protection against that use of compelled testimony 
which consists in gaining therefrom a knowledge of the details of a crime, 
and of sources of Information which may supply other means of convicting 
the witness or party.** 

See, also, the following cases more or less in point: Brown v. 
Walker, 161 U. S. 694, 16 Sup. Ct. 644, 40 L. Ed. 819 ; Jack v. Kansas, 
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199 U. S. 372, 26 Sup. Ct 73, 60 L. Ed. 234; Ballmann v. Pagin, 200 
U. S; 186, 26 Sup. Ct 212, 60 L. Ed. 433; Hale v. Henkel, 201 U. S. 
43, 26 Sup. Ct. 370, 50 L. Ed. 652. 

While it is thought that, in view of the doctrine of the above cases, 
the defendant was within his legal rights in declining to answer the 
questions propounded, it is not deemed necessary to go to that extent 
in deciding whether he is guilty as charged in the information. It 
may be that his counsel mistook the law in insisting upon his privilege 
as a witness ; it may be that the laws of Texas do not denounce as libel- 
ous the article which appeared in the San Antonio Express; it may be 
that a prosecution for libel under the state laws could only be brought 
in the state courts, notwithstanding Ft. Sam Houston is a military 
post within the exclusive jurisdiction of the United States. Let all 
these things be conceded; yet the record clearly discloses (1) that 
Praeger was not actuated by any evil motive or bad intent in refusing 
to answer questions ; (2) that he acted under the legal advice of rep- 
utable counsel (see Stewart v. Sonneborn, 98 U. S. 196, 197, 25 L. Ed. 
116 ; Griffin v. Chubb, 7 Tex. 604, 58 Am. Dec. 85) ; and (3) he had 
reasonable grounds to believe that, if he made answer to the questions 
propounded, the answers would tend to incriminate him. Thus his 
good faith was made manifest — ^the very reverse of willful conduct 
as the word willful is used in penal statutes. 

The information also charges that the defendant willfully refused to 
produce documentary evidence required by the court-martial. What has 
already been said by the court applies with equal force to this charge. 
Whether the court-martial had the right, under any circumstances, to re- 
quire the defendant to produce a paper which would tend to incriminate 
him, need not be decided (see Boyd v. United States, 116 U. S. 616, 6 
Sup. Ct. 624, 29 L. Ed. 746 ; Ballmann v. Fagin, supra), since the record 
makes it reasonably clear that the documentary evidence, described in 
the subpoena and referred to in the information, had been destroyed, 
and in the nature of things could not be produced." Lex non cogit 
ad impossibilia." 

It is, however, contended by counsel for the government that, 
although Praeger may have acted within his privilege in refusing to 
answer objectionable questions, he cannot now insist upon his im- 
munity because the court-martial decided the question against him and 
its ruling is final and not reviewable by this court. The exact propo- 
sition of counsel is stated in the following language : 

"The court-martial having exercised Its prerogative of deciding, from all the 
facts before It. that the witness* objection to answering was based on Insuffi- 
cient ground, Its decision In this matter was final and is not subject to review 
by any civil tribunal." 

In this connection it is well to note that the following propositions 
have been conclusively settled by the Supreme Court: (1) The acts 
of Congress, touching army and navy courts-martial in this country, 
are clearly constitutional. Ex parte Reed, 100 U. S. 13, 25 L. Ed. 
538 ; Dynes v. Hoover, 20 How. 625, 15 L. Ed. 838. (2) Where a 
court-martial has jurisdiction of the person accused and of the offense 
charged, and acts within the scope of its lawful powers, its decisions 
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and sentence cannot be reviewed or set aside by the civil courts, by 
writ of habeas corpus or otherwise. Johnson v. Sayre, 158 U. S. 
109, 15 Sup, Ct. 773, 39 L. Ed. 914; Dynes v. Hoover, supra; Ex parte 
Reed, supra; Ex parte Mason, 105 U. S. 696, 26 L. Ed. 1213; Smith 
v. Whitney, 116 U. S. 167, 6 Sup. Ct. 570, 29 L. Ed. 601; Swaim v. 
United States, 165 U. S. 553, 17 Sup. Ct. 448, 41 L. Ed. 823 ; Carter v. 
Roberts, 177-11. S. 496, 20 Sup. Ct. 713, 44 L. Ed. 861; United States 
V. Fletcher, 148 U. S. 84, 13 Sup. Ct. 552, 37 L. Ed. 378. And it 
may be added that the proposition is true in relation "to every tribunal 
acting judicially, while acting within the sphere of its jurisdiction, 
where no appellate tribunal is created ; and even when there is such an 
appellate power, the judgment is conclusive when it only comes collat- 
erally in question, so long as it is unreversed.'* 'Wilcox v. Jack- 
son, 13 Pet. 511, 10 L. Ed. 264. 

The principle announced in the foregoing cases is peculiarly ap- 
plicable to the trial, judgment and sentence of Sergt. Sharp. The 
proceedings in that case against him are not reviewable by this, or any 
other civil court, since the court-martial was legally organized and had 
jurisdiction of the accused and of the offense charged against him and 
acted within the scope of its lawful authority. But does th6 principle 
announced prevent the court from inquiring into the charge, preferred 
by the information, against the defendant Praeger? It must be re- 
membered that Praeger, a civilian, was before the court-martial only 
in the attitude of a witness. That court had ho final jurisdiction over 
Praeger; it was without power to punish him for contempt for re- 
fusing to testify (18 Op. Atty. Gen. 278; Rev. St. § 1342, Eighty- 
Sixth Article of War fU. S. Comp. St. 1901, p. 964]), its authority 
over him in that regard being limited to a certification of the facts 
to the United States district attorney. See act of Congress, approved 
March 2, 1901, c. 809, 31 Stat. 950, 951 [U. S. Comp. St. 1901, p. 
965], Under the act of Congress the facts only may be certified, and 
when that has been done it becomes the duty of the district attorney 
to file an information against and prosecute die ofiFending party. The 
proceeding then assumes the form of a criminal prosecution, a direct 
pipceeding, against the offender, who, upon conviction, may be fined 
not more than $500 or imprisoned not exceeding six months, or, at 
the discretion of the court, the punishment may include both fine and 
imprisonment. In this prosecution, as in all other criminal trials, the 
burden of proof is on the prosecution from the beginning to the end 
of the trial and applies to every element necessary to constitute the 
crime. Davis v. United States, 160 U. S. 487, 16 Sup. Ct. 353, 40 L. 
Ed. 499. In the latter proviso of section one of the act of Congress it 
is expressly provided, "that no .witness," before a court-martial, "shall 
be compelled to incriminate himself or to answer any questions which 
may tend to incriminate or degrade him." Whether the information 
in the present case should negative this proviso (United States v. 
Cook, 17 Wall. 168, 21 L. Ed. 538 ; Ledbetter v. United States, 170 
U. S. 609, 610, 18 Sup. Ct. 774, 42 L. Ed. 1162), or whether the pro- 
viso contains purely defei^isive matter for the defendant to prove, it 
is not necessary to decide, since, however the fact be made to appear. 
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evidence showing an incriminating tendency of answers to questions 
before the court-martial would operate as a complete defense and 
therefore as an acquittal of the defendant. This is so because the law 
is thus written; and certainly there is notfiing in the act which, either 
expressly or impliedly, tends to impart the attribute of conclusiveness 
to the ruling of a court-martial that an answer to a question would 
not incriminate the witness. Were the contention admissible there 
would remain for the court, in the trial of a criminal cause of this 
nature, to do little except to enter a judgment of conviction, a judg- 
ment based not upon facts before the court but upon the legal opinion 
Tendered by a court-martial. Such a proceeding, it is thought, would 
contravene not only the words of the statute and the plainest principles 
of right and justice, but would set at naught the safeguards of the 
constitution which guarantee to a defendant, charged with crime, the 
right to a fair and impartial trial and to be confronted with the wit- 
nesses against him. ^ 

The court is therefore of the opinion, upon this branch of the case, 
that the principle announced by the Supreme Court in Johnson v. 
Sayre, supra, and other cases of that class, is inapplicable in prosecu- 
tions, like the present, arising under the act of 1901. 

For the reasons above given, judgment will be rendered in favor of 
the defendant 



UNITED STATES ▼. CHICAGO, M. ft ST. P. IIT. CO. 
(District Court, S. D. Iowa, a D. November 27, 190a) 

!• COlOfEBCIB— INTEBSTATB COHlfEBCB. 

All commerce in tbe United States is nnder control of either a state 
or of the natloo, and it cannot be justly claimed that any of such com- 
merce falls within the power of neither; and when merchandise is 
carried from one state into another, no system or scheme can be devised 
to make It Intrastate traffic. 

% RAiutOADa— Statutobt RsGXTi^TioN—EQTnpifZNT OT Tbains— Satett Ap- 

PUAN0E8. 

The undoubted purpose of Congress In enacting the safety appliance laws 
was humanitarian, and such statute should not be frittered away by ju- 
dicial construction. 

8. SAlfB. 

Two of the purposes for which the safety appliance act of 1893 (Act 
March 2, 1898, c. 196, » 1, 27 Stat 531 [U. S. Comp. St 1901, p. 8174]) 
was amended by the act of 1903 (Act March 2, 1908, c. 976, S 1. 82 Stat 
943 [U. S. Ck>nip. St Supp. 1905, p. 603]) were: (1) To include certain 
vehtdee omitted by the former statute; and (2) to Include ^rs "used" 
by an interstate carrier on any part of its line. The original statute 
was broadened, and not reatricted, by substitution of the word ''use" 
for the words "haul and use." 

4. Sahs. 

Wbere an interstate carrier hauls can considerably damaged by de- 
railment so that tbe coupling devices are gone» 879 miles past three or 
more places where repairing Is done. In order to make the repairs at 
larger and better equipped shops. It violates the safety appliance law. 

Si Saiud— DEFEonvs Coupling. 

Where a coupler c<5uples by Impact hut cannot be uncoupled, unless 
the brakeman or switchman goes between,, or over, or under the cars, 
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or around the end of the train, In order to reach the appliance on the 
connecting car, such a coupling is defective, and prohibited by law. . 

fi. Ck)MMEROI^->INTEBSTATB COMMKBCB. 

A carrier operating its own construction train, which hauls its own rails 
and products from a point in one state to a point in another state^ Is 
engaged in interstate commerce. 

7. Bailboads— Statutobt Rkoui^tiok—Equifment or Tbairb-^afett Ap- 

PLIAROBS. 

If an interstate carrier receives and hauls a defectively equipped 
foreign car, which it cannot be required to do, it violates the federal 
safety appliance acts. 
(Syllabus by the Court) 

Lewis Miles, U. S. Atty., and Luther M. Walter, special counsel, for 
the United States. 
J. C. Cook and George H. Carr, for defendant 

SMITH Mcpherson, District Judge (charging jury): This 
case has been fully heard by the court and jury on oral testimony, at 
the close of which each party moved for a peremptory direction for 
a verdict under every one of the four counts of the petition. It is 
my custom, and, as I think, my duty, when taking a case from the jury, 
to explain why that body can have nothing further to do in the case, 
I assuming all responsibility. This is an action by petition, under 
direction of the Attorney General, on information of the interstate 
commerce commission, against the defendant company for four al- 
leged violations of the acts of Congress of 1893 (Act March 2, 1893, 
c. 196, § 1, 27 Stat 531 [U. S. Comp. St 1901', p. 3174]), amended 
in 1896, and act of 1903 (Act March 2, 1903, c. 976, § 1, 32 Stat 943 
[U. S. Comp. St Supp. 1905, p. 603]), relating to coupling and un- 
coupling devices. 

The act of 1893 makes it unlawful for a company to do certain 
things: First To haul a car. Second. To permit the car to be 
hauled. Third. To use or permit a car to be used. All three of these 
prohibitions are with reference to cars on the lines of the company 
within this judicial district And the prohibitions are with reference 
to cars used only in interstate traffic, and which cars are not, equipped 
with couplers coupling automatically by impact, and which cars can 
be uncoupled without the necessity of men going between the ends of 
the cars. It is contended with much earnestness that' as this is a penal 
statute the statute must be strictly construed. This point need b^ 
elaborated but little. It is an elementary rule of construction, that the 
statute cannot be broadened by construction, so as to cover acts or ' 
omissions not clearly within the spirit and language of the statute. 1 
But v^^hile this is conceded, another rule equally important and as clear- \ 
ly established is that statutes are not to be frittered away by courts by i 
construction. A statute, like a contract, must be held up by the four ) 
corners and examined, and when remedial in its nature, it must be 
examined in the light of its history and its purposes, and the then 
existing" evils, whidi were to be corrected, remedied, and prevented. 
The statutes, and particularly that of 1903, are assailed as being be- 
yond the power of Congress. 
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I shall devote but little time to argument as to this. I shall state 
my views, and then leave that phase of the case. As every one knows, 
it at times is difficult to state whether certain traffic is within the power 
of a state or that of Congress. But we all agree that, generally speak- 
ing, when the traffic starts from, is carried, and ends within the one 
state, Congress cannot regulate it, and that the state only can do so. 
And, generally speaking, we all agree that when the traffic starts from 
within one state and is carried to a point within another state, the 
state cannot regulate it, and Congress alone can do so ; and particular- 
ly is this so when Congress has legislated with reference thereto. The 
only dissent that can be urged against the foregoing is one phase of 
the question not covered by the facts of this case, and not necessary 
to now state. In so far as commerce can be regulated or controlled, 
it falls within the power of a state, or of Congress. To say that it 
falls within the power of neither is to argue an absurdity, and to say 
that up in the air somewhere is a subject-matter not grappled with by 
either the state or nation. I do not for one moment believe in that 
kind of talk. It is due to counsel to say that no such argument was 
made in this case, but it is often made. It is enough to know and 
state that, in the case now for decision, questions of interstate traffic 
alone are presented, which will be noticed later on, connected with 
which were the evils to be remedied, corrected, or prevented. It is 
within th* knowledge of most men that back of a few years ago, when 
thfe pin and link couplers were in use, it was of almost daily occurrence 
for a heavy freight train to break into two parts. This was unavoid- 
able because of the Weakness of the couplers and the great amount 
of slack, yhe results were injuries to and deaths of employes and 
passengers in the way car or caboose, as well as the damage to prop- 
erty, and particularly live stock. But the greater evil to be corrected 
was the injuries to and deaths of those required to couple and uncouple 
cars. Ten and more years ago every day we read of men killed in 
making and unmaking couplings. Seldom did we then meet a brake- 
man or switchman but who had been injured while at work. The court 
dockets, state and federal, were in part made up of such personal in- 
jury cases. The plaintiff charged negligence, generally, against the 
engineer,' and the company denied that, and pleaded contributory neg- 
ligence on the part of the injured man, and that he assumed all such 
risks. Some of them recovered large judgments, and others were de- 
feated. I do not know whether statistics are obtainable as to whether 
the judgments obtained against and expense incurred by the com- 
panies were greater than tfiose incurred in putting on the automatic 
coupler. But aside from all that, an undoubted purpose of Congress 
was humanitarian. The purpose was to end the maiming and killing 
of the vast army of men engaged in railroad work. And that the 
results have been good one now needs but look at the court dockets 
and the men newer in the railroad service and read the statistics of 
the past few years. 

But it is contended that one or more of the cars in question was 
not in use in interstate traffic, and therefore not covered by the 
act of 1893, and that such car or cars were not in "use," and there- 
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fore not covered by the act of 1903. And this argument was mJde 
before me, because, under the act of 1893, the car must have been 
"hauled or used" in interstate traffic. Why was the statute of 1903 
passed as an amendment to the prior act? Was there an evil still 
existing under the former statute? If so, what was it? Was there 
a difficulty in enforcing the older statute? If so, what? The older 
statute was with reference only to cars used in moving interstate traf- 
fic, regardless of whether it was a Igcal road or one extending into sev- 
eral, states. The reported cases, and the reports of the Interstate 
Commerce Commission, show that it was often difficult to prove for 
what traffic, local or interstate, the car was being used, and without such 
evidence neither state nor national prosecution could be carried on. 
And therein the older statute was thought to be defective. And to 
cure that defect, the later, statute covers all cars used on any rail- 
road engaged in interstate traffic, regardless of whether the particular 
car was for local or interstate use. 

The Circuit Court of Appeals for this cira:it had held August 28, 
1902, in the case of Railway v. Johnson (117 Fed. 462, 54 C. C. A. 
608), affirming the Circuit Court for the District of Utah, that the older 
statute did not cover a locomotive under the term "car." Knowing 
that other courts might adopt that construction, and knowing that all 
judges on tKe circuit within this circuit must follow such construction, 
Congress in the later statute required locomotives to be equipped the 
same as cars. And as to couplers, no other changes were made. And 
as to locomotives, the change was not necessary, because of the re- 
versal of the Circuit Court of Appeals by the Supreme Court, Decem- 
ber 19, 1904, as will be seen by the report of the same case. Johnson 
V. Railway, 196 U. S. 1, 25 Sup. Ct 158, 49 L. Ed. 363. But such re- 
versal was not obtained until after the enactment of the later statute. 
And yet, in the face of this undisputed history, and these undisputed 
facts, counsel for defendant contend the later statute curtailed the pro- 
visions of the older statute. Such an argument only has force by 
adopting, and alone following the strict construction theory pertain- 
ing to penal statutes, which as to this statute was brushed away by the 
Supreme Court in the Johnson Case, because while it is penal, yet 
It also is remedial. And because the older statute recited the words 
"haul and use," and the later statute the word "use," only, therefore, 
the word "use," only must be referred to with reference to cars en- 
gaged in local traffic on an interstate road. I have found no word 
in the history of these statutes to warrant such as being the purpose 
of Congress. If Congress could regulate the use it could regulate 
the hauling. The maiming and killing of men was what Congress 
was striking at. And I can conceive of no reason, and none was of- 
fered in argument, why Congress intended to abridge the older stat- 
ute, while it was apparent that it was enlarged for the two purposes 
stated. As to one count, the car was used or hauled but a short dis- 
tance. But the car was employed both in interstate traffic and on an 
interstate road. And the distance cannot be chopped up so as to make 
it partly state and partly interstate. None of the cases cited otherwise 
holding are of binding authority on this court, and the reasoning in 
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th% opinions are not at all persuasive to me. The merchandise was to 
be and was carried from one state into another, and when such is the 
case no system nor scheme of bills of lading, waybills, transfers, or 
other schemes, necessary or devised, can make it state or local traf- 
fic. No single step in the entire distance can be taken and thereby 
get out from under the national statute, if there is one. Such are my 
views of the powers of Congress, the purposes thereof, and the con- 
struction to be given the two statutes. 

It remains to present my views as to the several counts of the peti- 
tion. 

Count 1. That is with reference to a refrigerator car of another 
company, with the coupling devices gone and chained to a car of de- 
fendant. It was hauled from Elmira, Mo., to Dubuque, Iowa, thus 
chained, a distance of 379 miles. Near Elmira it, with several other 
cars, was derailed, thrown down an embankment, left on its side, and 
off its trucks. A wrecking crew, with two locomotives, in pulling it 
up to the track still further injured it, but placed the trucks under it, 
chained it to another, car, and placed them in a train for Dubuque. 
These two cars, so far as made to appear, were not uncoupled in 
transit; and how many cars were taken out and put into the train 
within the 379 miles is not made known, nor how many brakemen or 
switchmen went between them to uncouple and gave up the effort, 
can only be surmised. The excuse for taking it 379 miles thus chain- 
ed is, that at Dubuque the company' has extensive shops for making 
permanent repairs, while at Kansas City, a short distance west of 
Elmira, and at three or more places between Elmira and Dubuque, the 
company was only equipped for making light repairs. A great part 
of the time of this trial was taken up with evidence as to whether the 
damage to the cars was of a light nature, or such as required repairs 
of an extensive kind. If slight, they could have been made at nearby 
points. If extensive, and which could be made only at Dubuque, then 
the evidence without conflict shows that this empty box car, with the 
trucks detached as they were, could easily have been placed on a flat 
car properly equipped. And all the witnesses who testified on the sub- 
ject, defendants included, say that such is easily and often done. 
And, in my opinion, defendant did not have the choice of methods, 
by abandoning the one quite or nearly as cheap, entirely safe, and adopt 
the otiier, which was a menace to life at every stopping place for near- 
ly 400 miles, and, in my judgment, unlawful. 

Second Count.. This covers a car loaded with old steel rails taken 
from the tracks in Iowa and being hauled to a point in Illinois, to 
there be placed in side tracks or put to some other use by the company. 
The coupler would couple by impact; but could not be uncoupled 
without going between the cars, except as the attached car might have 
the appliance on that side of the car, where the brakeman or switch- 
man might be, or by going over or under the cars or around the end 
of the train. The statute will admit of no such construction. An- 
other defense pleaded is that, as the company was hauling its own 
rails, and would receive no compensation, it was not engaged in com- 
merce or traffic. That is to say, that construction trains with cars 
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both hauled and used, both locally and across state lines, and cars 
hauled and used, as just stated, for hauling its own products, can still 
be equipped with links and pins and fastened with chains, and can be 
carried back and forth over thousands of miles of roads. Counsel will 
not expect me to discuss that. 

Third Count. The facts under this count for all practical purposes 
are the same as those under the second count. It was being taken 
from a point in Missouri across Iowa, to a point in Illinois. 

Fourth Count. The facts under this count have caused more dis- 
cussion by counsel, and me more thought, than all other phases of this 
case. It was an Illinois Central Railroad car loaded with lumber, 
brought from a point in Arkansas to Ottumwa, Iowa, consigned to a 
manufacturing or industrial plant at the latter place. What com- 
pany brought the car out of Arkansas is not made to appear. The 
Rock Island Company brought the car to Ottumwa, and that com- 
pany placed it with a string of cars on the tracks of defendant, which 
in turn was to take it a few blocks to the house or plant of the con- 
signee. By doing this with that car, defendant is not only an inter- 
state road, but was engaged in an interstate traffic. Soon after the 
car was placed on defendant's sidetrack, two different efforts were 
made to uncouple it, when in motion, and which uncoupling was made 
as it only could be done by a man going between the ends of the cars. 
One of the appliances was broken, but when or where is not made 
known, and the defect could not be detected by the eye. While these 
efforts to uncouple were being made, inspectors of the government 
witnessed the same, and made report thereof, this case, as to this 
count, being the result. The defendant's inspectors when the car was 
received, and at no other time until after it was known that the gov- 
ernment inspectors had witnessed the foregoing, made no effort to in- 
spect this and the other cars. Thereafter, it was placed on other side 
tracks until repaired, which was easily done by substituting for the 
defective appliance one kept in stock, and at a trifling and nominal 
expense. On this state of facts, in my opinion, the company is liable 
for the penalty of $100. Defendant's counsel have said much as to 
acts of necessity being a defense, and have cited many cases. The 
complete answer thereto is that this was not a necessity. The com- 
pany is not under a necessity to receive defective foreign cars. True 
it is that this car was placed on its track by another company, but no 
doubt with and under an implied if not an express contract for so 
doing. And if a defective foreign car is received, and no inspection 
is made, the receiving company is liable for injuries and damages that 
follow. The rule generally is, as contended by defendant's counsel, 
that guilty knowledge is necessary to constitute an offense. But the 
statutes in question make no such requirements. When passing on 
the demurrer to this count I referred to the numerous cases, without 
citing them, where one who allows a minor in a billiard room or saloon 
is liable, even though he believes the party is an adult. And to many 
like cases I alluded. But it is now contended that such cases are not 
in point, because there is no general right to have a billiard hall or 
saloon, a license therefor being necessary. Such an attempt to dis- 
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tinguish those cases from the one at bar is not an answer. Take the 
cases for violations of the pure food laws.* It is no defense for the 
seller that he believed the food was pure. Statutory offenses general- 
ly are complete when the language of the statute is violated. 

Mr. Merritt of the jury will act as foreman, and, as such will sign 
the four verdicts which 1 now hand him, which are for the govern- 
ment under all the counts, and on which judgments will be entered. 
All of which is now done. 



PERB MARQUETTE R. CO. v. BRADFORD et aL 

(Circuit Court, W. D. Michigan. April 4, 190&) 

No. 1689. 

1» Canoellatton of Iivstbttments— Adequate Remedy at Law— Defense to 
Action on I nstbument— Negotiable Boi«ds. 

Where negotiable bonds of a corporation were procured to be issued by 
fraud, the corporation may maintain a suit in equity against holders who 
are chargeable with notice of the fraud for their cancellation and to en- 
Join their transfer, notwithstanding the fact that as against the defendants 
the fraud might be pleaded as a defense at law. 

[Ed. Note. — For cases in point, see Cent Dig. voL 8» Cancellation of In- 
struments, § 13.] 

2. Injunction— Grounds fob Dissolution of PBELinmABY ImuNcnoN— New 
-Matteb in Answeb. 

A preliminary Injunction will not be dissolved upon an answer ad- 
mitting the material equities of the bill and setting up new matter In 
avoidance. 
[Ed. Note. — ^For cases In point, see Cent Dig. vol. 27, Injunction, 8 381.1 

8. Sahe. 

The rule that a preliminary Injunction, granted ex parte, will be dis- 
solved on the coming in of an answer denying the equities of the bill, is 
not of universal application ; but the matter rests largely in the discretion 
of the court 

[Ed. Note. — For cases in point see Cent Dig. vol. 27» Injunction, S 381.] 

4. Same— Pbelihinabt Injunotion^Pbeventioh of Ibbepababub Injubt. 

Complainant railroad company filed its bill for the rescission of a contract 
for the purchase of the stock of another company and the cancellation of 
Its negotiable bonds, to the amount of $3,500,000, issued in payment for 
such stock and held by defendants. The bill alleged that the contract was 
made with, and the bonds issued to, one of the defendants, through 
fraudulent collusion between him and a group of officers and directors of 
complainant who then controlled its action, and who acted In the trans- 
action in their own private interest and contrary to the Interests, of 
complainant, and facts were alleged which, if proved, sustained such 
allegations. It was also alleged that the other defendants had knowledge 
of the fraud. The answer, to which oath was waived by the bill, denied 
the fraud and set up other matters in avoidance. A temporary restraining 
order was issued ex parte, and on a motion for preliminary Injunction 
to restrain defendants from transferring the bonds and firom further 
prosecuting actions at law on coupons therefrom the proofs were conflict- 
ing. Held, that such Injunction should be granted, in view of the ir- 
reparable loss which complainant would sustain by a transfer, of the 
bonds to Innocent holders, should It sustain the allegations of Its bill on 
final hearing. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 27, Injunction, S8 
305, 306, 95.] 
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In Equity. On motion for preliminary injunction. 

Otto Kirchner (Lawrence Maxwell, Jr., and Francis Lynde Stetson, 
of counsel), for complainant. 
Taggart, Denison & Wilson (Lawrence Godkin, H. D. Peck, and, 
^John F. Edllon, of counsel), for defendants Bradford and Kleybolte. 
Harmon, Colston, Goldsmith* & Hoadly, for receiver. 

LURTON, Circuit Judge. The complainant, a railroad corporation 
of the state of Michigan, filed this bill to obtain the rescission of a 
contract under which the corporation purchased the entire capital stock 
of the Chicago, Cincinnati & Louisville Railroad Company, a railroad 
corporation of the states of Ohio and Indiana, from the defendant 
Wm. A. Bradford, Jr., and to cancel an issue of collateral trust bonds, 
aggregating $3,500,000, issued to said Bradford in payment for said 
stock. It is averred that 1,115 of these bonds are now held by the 
defendants Kleybolte and the remainder by the defendant Bradford. 
Another object of the bill is to enjoin the trial of two suits on the law 
side of this court, upon matured coupons from bonds held by the de- 
fendants Kleybolte, wherein said defendants are plaintiffs and this 
complainant a defendant. 

Two grounds of relief are relied upon: First, that the contract 
under which the purchase of said shares was made and the bonds of 
the • corporation were issued was procured by fraudulent collusion 
between the defendant Bradford and a group of the officers and 
directors of the railroad company then dominating its corporate action ; 
second, that the Pere Marquette Railroad Company, as a corporation 
of the state of Michigan, neither owning nor operating any railroad 
in the state of Indiana or Ohio, had no power, under eitfier its charter 
or the law of Michigan or any other state, to acquire the capital stock 
of the Chicago, Cincinnati & Louisville Railroad Company, and that 
the contract under which its said bonds were issued was, therefore, 
ultra vires. 

Upon a former day a restraining order was issued upon an ex parte 
application, to stand until notice could be given of an application for a 
temporary injunction. In pursuance of this order an application for 
such injunction has now been made upon the bill, answer, and ex 
parte affidavits filed by each side. That the bill upon its face makes 
a prima facie case for an injunction is plain. Indeed, one cannot read 
its averments without concluding, if the facts charged are true, that 
the case furnishes an example of the most pernicious methods of what 
has come popularly to be known as modem "high finance." In sub- 
stance the bill charges that the action of the corporation in buying 
the capital stock of the Chicago, Cincinnati & Louisville Railroad 
Company and issuing its bonds in payment for same was dictated by a 
dominating group of the company's officers and directors, styled in 
the bill "promoters," in their own selfish and personal interest, and as 
a means of carrying out a scheme for their own benefit. 

If the averments of the bill be true, that group of directors owned 
110,000 of the shares of the Pere Marquette Company, a block suf- 
ficient to control for all practical purposes the action of the corporiition. 
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These "promoters" conceived a scheme for selling' this controlling 
block cf Pere Marquette stock to the Cincinnati, Hamilton & Dayton 
Railroad Company, a corporation of the state ,of Ohio, at a larg^e 
profit to themselves. But, according to the charges of the bill, this 
result was not to be effected by an open negotiation with a board of 
directors free to act for the best interest of the C, H. & D. Co., as an 
entity, but by obtaining a controlling interest in the stock of the C, 
H. & D. and thereby reorganizing its board of directors in the interest 
of this deal. Now the charge of the bill is that these '^promoters" 
undertook to organize a "syndicate," who should subscribe a fund 
great enough to obtain the necessary amount of Cincinnati, Hamilton 
& Dayton stock to carry put their plan, and that to obtain the neces- 
sary assistance various inducements were offered to secure the co- 
operation of others. The defendant Bradford was induced to join the 
syndicate and to subscribe thereto the sum of $625,000. It is in sub- 
stance averred that these directors of the complainant corporation, for 
the purpose of securing the co-operation of said Bradford in their 
plan of selling their stock to the Cincinnati, Hamilton & Dayton 
Company agreed that his subscription to the syndicate pool, organized 
to obtain control of the directory of the Cincinnati, Hamilton & 
Dayton Company, should be conditioned upon a sale by him of his 
stock in the Cincinnati, Chicago & Louisville Company to the Pere 
Marquette Company on or before the falling due of any payment by 
him of the first installment of his subscription at a price satisfactory 
to him. In support of this averment an agreement in writing between 
F. H. Prince & Co. and Newman Erb, alleged to have been acting 
for the said directors composing the "promoters," and George Fer- 
nauld & Co., representing said Bradford, is filed as an exhibit. That 
agreement is in these words : 

"In consideration of George A. Femauld & Ompany subscribing for 5,000 
shares of common stoclt of the Cm H. & D. Railroaxl Ctompany under the sub- 
scribers' agreement of May 19, 1904, with George W. Young and others aB 
Giyndicate managers, and for other valuable consldeta.tions, moving from said 
George A. Ferilauld & Ck)mpany to us, the receipt of which is hereby acknowl- 
edged by us, we hereby agree that in case the negotiations now pending for 
the Pere Marquette Railroad Ck)mpany acquiring the capital stock of the 
Chicago, Cincinnati & Louisville Railroad Company, and issuing temporary 
bonds in payment therefor, not being consummated and carried out on terms 
satisfactory to William A. Bradford, Jr., on or before the thne when the first 
installment upon said subscriptions shall become due and payable (not later 
than June 30th, 1904), we, the undersigned, Newman Erb and F. H. Prince & 
Co., jointly and severally, agree to and will assume and take off the hands 
of said George A. Femauld & Co. said subscriptions for 5,000 shares of common 
stock, and pay all liabilities connected therewith, including the installments 
called, or to be called, and to protect said Femald & Co. against all liability 
connected therewith ; saia subscriptic^n to be thereupon assigned by said George 
A. Fernald & Company to us, 

'•[Signed] F. H. Prince & Co.. 

"Newman Brb." 

That this arrangement gave these directors of the Pere Marquette 
Company a personal interest in carrying out this plan of causing a sale 
of Bradford's. stock to their corporation, which was antagonistic to 
their telation ad trustees of that corporation, is clear. Another part of. 
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the proposed deal with Bradford was that when the object of the 
syndicate should be accomplished the bonds of the Pere Marquette 
Company, issued to him for his stock, should be indorsed by the 
Cincinnati, Hamilton & Dayton Company. It is then averred that the 
plans of the "promoters" went through. The syndicate succeeded 
in obtaining enough shares to secure control of the Cincinnati, Hamil- 
ton & Da3rton Company. The directors of that company, or nearly 
all of them, were induced to resign. The nominees of the syndicate 
succeeded them, and this reorganized board carried out the pur- 
pose for which they had come into being by putting through the 
various deals prepared beforehand, including the purchase of the Pere 
Marquette shares owned by the "promoters" who had obtained Brad- 
ford's co-operation. The averment of the bill is that the Kleyboltes 
were partners, and as such members of this Cincinnati, Hamilton & 
Dayton syndicate ; that one of them, Rudolph Kleybolte, was put into 
the Cincinnati, Hamilton & Dayton board, and as director voted to 
confirm and carry out all of the prearranged plans, including the pur- 
chase of the Pere Marquette stock owned by the "promoters" and the 
guaranty of the Pere Marquette bonds issued to Bradford for his 
stock; and that in fact he was in complicity with the plans of the 
syndicate and aware of the character of the deal made with Brad- 
ford when he obtained the Pere Marquette bonds now held by his 
firm. It is averred that the railroad controlled by the stock so pur- 
chased from Bradford is of no value to the Pere Marquette system ; 
that it will require a vast sum of money to complete it at the two 
unfinished ends. It is bonded to the amount of $6,000,000, and it is 
averred that it has never been able to earn its operating expenses, 
and that the stodc imposed upon the Pere Marquette Company at a 
cost of $3,600,000 has no value, except such as is purely speculative. 
It is charged that the "promoters" in the board of the complainant 
knew, or would have known if they had exercised their faculties, that 
this was not a purchase which was to the advantage of their company. 
It is also averred that by the sale of their stock the promoters lost 
their control of the complainant corporation, and that it has been 
lately set free by the election of a new board of directors, which 
represents the corporation itself and stands for all of its stockholders 
and creditors, and that the new board, upon becoming aware of the 
fraudulent imposition of said contract upon their corporation, re- 
pudiated the agreement and directed a return of said stock and the 
institution of this suit to rescind the agreement and obtain the can- 
cellation of the bonds issued under its provisions. 

If the averments of the bill shall be established, no other conclusion 
can be drawn than that the purchase of the Chicago, Cincinnati & 
Louisville stock was the result of a fraudulent plot carried through 
by the dominating influence of directors of that company, acting for 
themselves and not for the corporation, whose representatives they 
nominally were. Waiving for the purposes of the present motion 
the question of ultra vires in the acquisition of stock in a railroad 
wholly outside of the state of Michigan by a Michigan railroad 
corporation, there can be no doubt that, if the complainant shall 
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ultimately make out the truth of the facts charged, the cancellation 
of the bonds issued in pursuance of the deal must follow. 

Aside from the defense of ultra vires, which I do not now consider, 
the bonds in question are negotiable securities, against which the 
defense of fraud in their inception would be unavailing if they shall 
come to the hands of an innocent holder for value. The mere fact that 
. the defense of fraud can be made at law is no answer when a com- 
plainant is so circumstanced as that his defenses will be cut off if the 
bonds shall come to the hands of an innocent purchaser. If they are 
now, as is charged, in the hands of holders who are not entitled to 
enforce payment if the facts charged in the bill are true, equity will 
interpose and enjoin their assignment until the question can be tried 
out, and then compel their cancellation, and thus avoid the danger 
of their being put to some vexatious or injurious use if suffered to 
remain outstanding. In the case of Louisville, etc., Ry. Co. v. Ohio 
Valley Improvement Co. (C. C.) 67 Fed. 42, I had occasion on circuit 
to pass upon the question of equitable relief against negotiable bonds 
in the hands of persons affected with notice of defense, and that case 
upon that question was subsequently approved by the Supreme Court 
in Louisville, N. A. & C. R. Co. v. Louisville Banking Co., 174 U. S. 
552, 567, 19 Sup. Ct. 817, 43 L. Ed. 1081. It follows that upon the 
face of the bill the complainant has made a case upon the fraudulent 
character of the bonds sought to be canceled which entitles them to a 
temporary injunction, and it was upon the showing so made, and upon 
the consideration stated, that I made an ex parte resrtraining order, 
to hold until notice could be given and formal application made for 
an injunction pendente lite. 

The defendants have answered, and have denied any knowledge of 
any bad faith in their issuance or connivance in the breach of any 
duty by complainant's directors. The oath to the answers was waived, 
and* their answers, though sworn to, are entitled only to the evidential 
weight of an ex parte affidavit upon this motion. Affidavits and 
counter affidavits have also been filed, tending to support or controvert 
the averments of the bill. Certain so-called "special defenses" are pre- 
sented by the answers of Bradford, involving the question of whether 
the complainant is entitled to rescission by reason of alleged changes 
in the condition of tlie property of the Chicago, Cincinnati & Louis- 
ville Company since, it passed under complainant's control as sole 
stockholder, and a question of alleged subsequent ratification by the 
stockholders of the complainant company. 

The question as to whether, under all the circumstances of tiie case, 
the complainant company is in a situation to demand the equity of 
rescission by reason of an alleged inability to restore the Chicago, 
Cincinnati & Louisville Railroad to Mr. Bradford as sole stockholder, 
or by reason of estoppel by reason of the effective subsequent ratifica- 
tion of the contract with Bradford by its stockholders, are manifestly 
defenses in avoidance of the case made by the bill. I am not sure that 
new issues thus presented should be of controlling influence, if the 
court is otherwise persuaded that upon the equities of the bill the 
injunction should stand, That an injunction will not be dissolved 
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Upon an answer admitting the material equities of the bill and settinff 
up new matter in avoidance is well settled. Beach, Modern Eq. § 
782 ; Speak v. Ransom, 2 Tenn. Ch. 210 ; Hoffman v. Hummer, 17 
N. J. E4. 263, 267. This practice is peculiarly applicable here, in view 
of the character of the new matter set up by the answers. Both in- 
volve questions requiring a wide range of evidence, as well as com- 
plicated questions of law, and are manifestly questions which should be 
postponed to a final hearing, when the evidence shall be fully before 
the court. This is also true of the defense made by the Kleyboltes 
of innocent purchasers. That is a defense in avoidance, and, if the 
plaintiflFs show that the bonds were issued in fraud of the corpora- 
tion, it will devolve upon them to make out this defense. Louisville, 
etc.,'Ry. Co. v. Ohio Valley Co. (C. C.) 57 Fed. 42; Stewart v. 
Lansing, 104 U. S. 505, 26 L. Ed. 866, 

Aside from the question of ultra vires arising out of the Michigan 
act of February 27, 1889 (section 3406a, How. Ann. St. Supp.), 
the result in this suit must ultimately turn upon the question as to 
whether complainant's board of directors acted in good faith when 
they contracted to buy Bradford's stock in the Chicago, Cincinnati & 
Louisville Railroad Company and when they issued the company's 
collateral trust bonds in payment for same. A mere mistake of judg- 
ment will not suffice to convict them of bad faith. The question will 
be whether, in dealing with him, they were honestly acting for the 
corporation, or agreed to buy his stock as a means of benefiting them- 
selves at the expense of their corporation. Of course, if it shall ap- 
pear that the bargain they made was palpably detrimental to the 
corporation they represented, then action so opposed to the true in- 
terests of the corporation itself would lead to an inference that they 
were not actuated by an honest desire to subserve such interest. If, in 
addition, it appear that they had a private end to subserve, the infer- 
ence that they acted in their own interest and for their own ends will 
be much supported. I am not sure that the showing made by the ex- 
hibits and ex parte affidavits make it clear that the complainant will suc- 
ceed upon a final hearing. But upon a question of the allowance or dis- 
allowance of an injunction pendente lite it is not essential that there 
shall appear anything more than that there is ground for supposing that 
relief may be given. Beach, Modern Equity, § 786 ; Huffman v. Hum- 
mer, 17 N. J. Eq. 263 ; Hudson v. Butrom, 3 Madd. 448 ; Atwood v. 
Barham, 2 Russ. 186. The case as presented here is more analogous to 
a motion for the dissolution of an injunction upon the coming in of an 
answer than it is to an original application for an injunction, by reason 
of the fact that upon the strength of the averments of the bill a re- 
straining order has been already allowed. 

The sufficiency of the complainant's case, as exhibited by his bill, to 
justify an injunction, cannot be denied. The question, then, is whether 
the pending injunction, which has preserved the status quo until to-day, 
shall be discharged because the defendants have filed an answer deny- 
ing the fraud alleged. The rule that an injunction granted ex parte 
will be dissolved upon the coming in of an answer denying the equities 
of the bill is not of universal application. The continuance of a re- 
149 r.— 52 
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Straining order or the dissolution of an injunction granted upon notice 
must, in the very nature of the matter, rest largely in the discretion of 
the court. Blount v. Societe, etc., Pasteur, 53 Fed. 98, 3 C. C. A. 
455, 457 ; Duplex Printing Co. v. Campbell Printing Press Co., 69 Fed. 
250, 16 C. C. A. 220. In Blount v. Societe, etc., Pasteur, cited above, 
our own Circuit Court of Appeals approved the rule as stated in Glas- 
cott V. Lang, 3 Mylne & C. 455, where it was said : 

"In looking through the pleadings and evidence for the purpose of an In- 
junction, It Is not necessary that the court should find a case which would 
entitle the piantiffs to relief at all events. It is quite sutDcient if the court 
finds, upon the pleadings and upon the evidence, a case which makes the trans- 
action a proper subject of investigation in a court of equity." 

In the same case Judge Jackson cited and approved the ruling of 
Lord Cottenham in Shrewsbury v. Railway Co., 1 Sim. (N. S.) 410, 
426, when he said: 

"That there are two points in which the court must satisfy Itself: First, 
it must satisfy Itself, not that the plaintiff has certainly a right, but that he 
has a fair question to raise as to the existence of such a right The other is 
whether 'interim' interference, on a balance of convenience or inconvenience to 
the one party and to the other, is or is not expedient" 

The fundamental purpose of a special injunction restraining the as- 
. signment of negotiable instruments, such as the railroad bonds here in 
question, is to preserve the statu quo until the hearing. The plain and 
undeniable fact is that the defense of fraud in the inception of these 
bonds will be cut off if they shall pass into the hands of an innocent 
purchaser. To discharge the restraining order, which has operated 
to prevent an assignment until this hearing, upon the denial of the an- 
swer supported by ex parte affidavits from some of the parties im- 
plicated in the transaction sought to be undone, will be to deny all re- 
lief against the bonds, if upon a final hearing complainant shall make 
out its case, if the defendants in the meantime shall have disposed of 
them to innocent purchasers. Under such circumstances it is the 
plain duty of the court to preserve the situation until the transaction 
depicted by the bill may be thoroughly investigated. High on Injunc- 
tions, § 1612; Beach, Modern Eq. Pr. §§ 785, 786; Poor v. Carleton, 
3 Sumn. 70, Fed. Cas. No. 11,272. The injury to complainant by a 
dissolution, followed by a bona fide sale of the bonds, would be im- 
possible, and a practical denial now of the relief it is plainly entitled 
to if the facts be as alleged. Hoagland v. Titus, 14 N. J. Eq. 81 ; City 
of Newton v. Levis, 79 Fed. 715, 718, 25 C. C. A. 161. If the case be 
one which turns upon a question of fraud, put in issue by the answer, 
the chancellor should be slow to dissolve or deny an injunction upon 
the denials of the answer and ex parte affidavits, especially when the 
fraud alleged largely depends upon inferences to be drawn from 
either established facts or facts about which there is an apparent con- 
flict in the affidavits. High on Injunctions, §§ 1508, 1509; Beach, Eq. 
Pr. §§ 782, 785, 786, 787; Huflfman v. Hummer, 17 N. J. Eq. 263. 

I am not insensible of the consequences to the defendants if an in- 
junction be allowed to stand. They, at most, however, will be re- 
strained from selling and compelled to hold onto their investment, 
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when they might wish, or their circumstances demand, that they shall 
be sold. This is, at most, a minor injury, compared to that which will 
result to complainant if defendants are allowed to sell their bonds and 
complainant shall make out its case at a final hearing. This injury 
may be mitigated by a speedy preparation of the case for trial, and if 
the complainant is to hold onto its injunction it should speed the case. 
I will make all reasonable orders to this effect upon application and 
notice. 

Neither do I think, under all the circumstances of this case, that the 
defendants should be suffered to prosecute their suits at law. Those 
suits are upon coupons cut from the bonds in the hands of the defend- 
ants Kleybolte and Bradford. The questions of fact and law in tliose 
suits are identical with those here. The .determination of this suit up- 
on its merits will determine the obligation of the complainant upon the 
coupons there involved. The convenience of all parties will be sub- 
served, and time and expense saved, by the trial of these questions in 
this case. If so advised, the defendants may file cross-bills asking 
decrees upon their interest claims, if it shall turn out that the bonds 
from which their coupons come are valid obligations of the complain- 
ant. If they do not take this course, there will be no great delay if, 
when this case is decided, the decree is promptly set up in the actions 
at law as a bar to a relitigation of the same defenses. There is no hard 
and fast rule for the determination of cases coming under the general 
doctrine of avoidance of a multiplicity of lawsuits. Each case must 
in large measure stand upon its facts. Hale v. Allison, 188 U. S. 77, 
23 Sup. Ct. 244, 47 L. Ed. 380 ; Wyman v. Bowman, 127 Fed. 268, 
263, 62 C. C. A. 189. 

The circumstances of this case are peculiar. To allow these suits 
to go on in the same court between the same parties, involving the same 
questions, where the hearing must include a large volume of evidence, 
partly oral and partly documentary, makes a case of great inconven- 
ience and justifies the continuance of the restraining order heretofore 
made ; and it is so ordered. 



HOUSTON & T. C. R. CO. et al. v. ST0RE3T et al. 
(Circuit Court, W. D. Texas, Austin Division. December 3, 1906.) 

1. Carriers— Suit to Enjoin EJnforcement of Rates— Demurrer. 

A suit to enjoin the enforcement of railroad rates established by a Btate 
commission is of such general importance, and so far independent on the 
particular facts which may be developed by the proofs, that it will not be 
disposed of on demurrer, unless the bill is clearly, insufficient 

2. Same. 

In a suit by a railroad company to enjoin the enforcement of rates 
established by a state commission as unreasonable and unjust, allegations 
in the bill respecting the amount of stock and bonds of complainant out- 
' standing are pertinent 

3. Same. 

A schedule of railroad rates established by state authority fs not un- 
. reasonably low as to a particular road because it will not enable the 
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company to accumulate from its net earnings a sinking fund for the pay- 
ment of its indebtedness. 
[Ed. Note.— For cases in point, see Cent. Dig. vol. 9, Carriers, S 19J 

4. Same— State Reoulation op Rates— Constitutionality. 

The railroad commission of Texas, under authority from the Legislature^ 
has power to fix railroad passenger rates not exceeding a maximum rate 
of three cents per mile, and may fix different rates for different car- 
riers, subject to the constitutional restriction that it cannot deny to one 
carrier the equal protection of the laws by prescribing for It an unreason- 
ably low and confiscatory rate, while other carriers similarly situated are 
permitted to charge a higher rate. 

[Ed. Note. — For cases in point, see Cent Dig. toI. 9, Carriers, S 19.] 

5. Same. 

A schedule of passenger rates prescribed for a railroad by a state com- 
mission cannot be declared Invalid on an allegation that its enforcement 
will result in a reduction In rates by other roads, having the right to 
charge higher rates, at competitive points, which will work a discrimina- 
tion between different localities. 

6. Constitutional Law— Obuoation of Contracts— Contract with State- 

Texas Statute. 

The provision of the Texas act of 1858 which empowers the Legislature 
to prescribe rates to be charged by railroad companies, subject to the 
limitation that no reductions shall be made in the rates of a company, 
unless it shall have made a net profit of 12 per cent, per annum during 
the previous 10 years, does not create a contract between the state and 
railroad companies subsequently chartered thereby, which deprives the 
state of the right to chonge such law or exempts the companies from the 
operation of future legislation respecting rates. 

7. Carriers — Regui^ation of Rates. 

Various grounds of demurrer considered in suits by railroad companies 
to enjoin the enforcement of schedules of rates prescribed by the railroad 
commission ot Texas. 

In Equity. On demurrer to bills. 

Baker, Botts, Parker & Garwood, for Houston & T. C. R. Co., 
Houston, East & W. T. Ry. Co., Galveston, H. & S. A. Ry. Co., and 
Texas & N. O. R. Co. 

Terry, Cavin & Mills, for Gulf, C. & S. F. Ry. Co. 

N. A. Stedman, for International & G. N. R. Co. 

E. B. Perkins, for St. Louis Southwestern Ry. Co. of Texas. 

T. S. Miller and Fiset & McClendon, for Missouri, K. & T. Ry. Co. 
of Texas. 

Thomas J. Freeman and W. L. Hall, for Texas & P. Ry. Co. . 

Newton N. Lassiter, for Chicago, R. I. & G. Ry, Co. 

Spoontz, Thompson & Barwise, for Ft. Worth & D. C. Ry. Co. 

C. H. Yoakum, for St. Louis, S. F. & T. Ry. Co. and Ft. Worth & 
D. Ry. Co. 

Houston Bros., for San Antonio & A. P. Ry. Co. 

R. V. Davidson, Atty. Gen. of Texas, and S. H. Cowan and R. J. 
Channell, for defendants. 

MAXEY, District Judge. Separate bills have been filed by the fol- 
lowing named railroads to enjoin the schedule of rates prescribed by 
the railroad commission, to wit : Houston & Texas Central Railroad 
Company; Gulf, Colorado & Santa F6 Railway Company; Inter- 
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national & Great Northern Railroad Company; St Louis Southwest- 
em Railway Company of Texas ; Missouri, Kansas & Texas Railway 
Company of Texas; Texas & Pacific Railway Company; Houston, 
East & West Texas Railway Company ; Galveston, Harrisburg & San 
Antonio Railway Company; Texas & New Orleans Railroad Company; 
Chicago, Rock Island & Gulf Railway Company ; Ft. Worth & Denver 
City Railway Company; St. Louis, San Francisco & Texas Railway 
Company; Ft Worth & Rio Grande Railway Company; San Antonio 
& Aransas Pass Railway Company. Demurrers are interposed by 
the defendants to all the bills ; but, without making specific rulings in 
each case, it is thought that the disposition of the demurrers in the suit 
of the Houston & Texas Central Railroad Company and the views of 
the court hereinafter expressed as to special matters arising in other 
suits will enable counsel to prepare the proper orders in each case. 

It is an elementary principle of pleading that facts well pleaded in a 
bill of complaint are admitted by demurrer to be true, and the deter- 
mination of the truth or falsity of facts alleged must await the judg- 
ment of the court when the proofs are considered upon the final hear- 
ing of the cause. The bills filed by the various companies present 
questions of great importance to the plaintiffs and to the people, and 
it is conceived to be the dut}' of the court, in ruling upon demurrers to 
such bills, particularly special demurrers, to give to the allegations a 
liberal construction, to the end that the court may, upon consideration 
of all the proof submitted by the parties to the cause, intelligently de- 
cide whether the rates prescribed by the railroad commission are rea- 
sonable and just to the carriers and to the public. Along these lines 
it was said by the Supreme Court, in Covington, etc.. Turnpike Co. v. 
Sandford, 164 U. S. 697, 17 Sup. Ct 205, 41 L. Ed. 560: 

"In short, each ease must depend upon its spedal facts ; and wh^i a court, 
without assuming itself to prescribe fates, is required to determine whether the 
rates prescribed by the Legislatnre for a corporation controlling a public high- 
way are, as an entirety, so unjust as to destroy the value of its property for 
all the purposes for which it was acquired, its duty is to take into considera- 
tion the interests both of the public and of the owner of the property, to- 
gether with all other circumstances that are fairly to be considered in deter- 
mining whether the LegisUture haa^ under the guise of regulating rates, ex- 
ceeded its constitutional authority, and practically deprived the owner of 
property without due process of law. What those other circumstances may 
be it is not necessary now to decide. That can be best done after the parties 
have made their proofs." 

With these general observations the court will progeed to rule upon 
the demurrers in the order as they appear. 

General Demurrer. 
The court is of the opinion that, taken as a whole, the bill states a 
cause of action, and the general demurrer is therefore overruled. See 
Reagan v. Fanners' Loan & Trust Company, 154 U. S. 362, 14 Sup. 
Ct 1047, 38 L. Ed. 1014. 

Special Demurrers. 
1. The first special demurrer goes to paragraph 3 of the bill, which 
alleges that the act of the Legislature of Texas creating the railroad 
commission is unconstitutional and void. 
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That the act of the Legislature, generally speaking, is a valid exercise 
of legislative power, there can be no doubt, since the same has been held 
to be constitutional by the Supreme Court of the United States. The 
demurrer is therefore sustained. Reagan Case, supra. 

2. The second demurrer challenges the allegations of the bill, as 
contained in paragraph 3, that the rates, tariffs, classifications, sched- 
ules, etc., are void. 

The question here attempted to be raised will be determined upon the 
final hearing. Hence the demurrer will be overruled. 

3. The third demurrer objects to the allegations of paragraph 4 of 
the bill that the plaintiff is a carrier of interstate passengers and freight, 
etc., and that its duty in respect to such interstate traffic is voluntary. 

The allegations of paragraph 4 may become material in determining 
the proper basis for rate prescription. The demurrer is overruled. 

4. The fourth demurrer refers to paragraph 5 of the bill, and objects, 
in effect, that the value of stocks and bonds constitute no sufficient legal 
or authoritative basis or ground from which the court can determine the 
reasonableness or confiscatory character of the rates. 

Every pertinent fact or circumstance which would have a tendency 
to enable the court to arrive at the fair value of the plaintiff's property 
should be considered in determining the reasonableness of the rates 
prescribed by the railroad commission. Thus it was said by the Su- 
preme Court, in Smyth v. Ames, 169 U. S. 466, 467, 18 Sup. Ct. 418, 
42 L. Ed. 819 : 

**We hord, howeyer, that the basis of all calculations as to the reasonable- 
ness of rates to be charged by a corporation maintaining a highway under 
legislative sanction must be the fair value of the property being used by it 
for the convenience of the public. And, in order to ascertain that value, the 
original cost of ccMUtruction, the amount expended in permanent improve^ 
ments, the amount and market value of its bonds and stock, the present as 
compared with the original cost of construction, the probable earning capacity 
of the pr(^erty under particular rates prescribed by statute, and the sum 
required to meet operating expenses, are all matters for consideration, and are 
to be given such weight as may be just and right in each case. We do not 
say that there may not be other matters to be regarded in estimating the val- 
ue of the property. What the company is entitled to ask is a fair return up- 
on the value of that which it employs for the public convenience. On the 
other hand, what the public is entitled to demand is that no more be exacted 
from it for the use of a public highway than the services rendered by it are 
reasonably worth." San Diego, etc., Co. v. National City, 174 U. S. 739, 19 
Sup. Ct. 804, 43 L. Ed. 1154. 

In view of the ruling of the Supreme Court, the allegations are perti- 
nent, and proof of the facts would be clearly admissible. The demur- 
rer is overruled. 

5. The fifth demurrer objects to so much of paragraphs 7 and 8 of 
the bill as set forth that certain decrees, alleged to have been entered 
by the Supreme Court of the United States, are res adjudicata, etc. 

The contention of the defendants in this respect is correct; and, so 
far as the plaintiff attempts to plead the decrees mentioned as res ad- 
judicata, the demurrer is sustained. 

6. The sixth and seventh demurrers go to so much of paragraphs 
9 and 10 of the bill as allege the. compromise of certain suits and the 
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establishment by such compromise of certain rules and regulations con- 
tained in circular 766 of the railroad commission. 

Conceding the truth of the allegations, the railroad commission 
would not 1^ estopped thereby from prescribing future reasonable and 
just rates; nor do the allegations show that the plaintiff acquiesced in 
the rates prescribed by circular 766. To the extent, therefore, that 
the plaintiff relies upon the allegations as an estoppel, the demurrer will 
be sustained. The allegations, howerer, may remain as part of the 
bill, as they may become important in considering other questions, par- 
ticularly the supreme issue submitted, to wit, the reasonableness of the 
rates prescribed by the commission. 

7. The eighth demurrer objects to so much of paragraphs 10 and 19 
of the bill as complain of certain circulars, orders, rates, schedules, 
and tariffs issued by the railroad commission and described in Ex- 
hibit E. 

The ground of this objection is that the plaintiff has, by its long- 
continued acquiescence in and observance of the regulations, confirmed 
their reasonableness and agreed to their enforcement. This demurrer 
is overruled, because the allegations of the bill show that the plaintiff 
has persistentiy and continuously protested against the rates referred 
to. 

8. The ninth demurrer challenges the right of the plaintiff, as claim- 
ed in paragraph 10 of the bill, to earn an amount sufficient to provide 
a sinking fund for the discharge of its indebtedness, in addition to pay- 
ing the mterest thereon. 

This claim of the plaintiff was doubtless based upon the dedson of 
the Supreme Court of Pennsylvania. See Brymer v. Butler Water 
Co., 179 Pa. 261, 86 Ati. 249, 36 L. R. A. 260. With due respect for 
the opinion of that high tribunal, this court is unable to concur in the 
view expressed by it, and therefore sustains the demurrer. 

9. The tenth, eleventh, twelfth, and fourteenth demurrers go to para- 
graphs 10, 11, and 13 of the bill. Generally speaking, tiitst para- 
graphs claim the right, on the part of the plaintiff, to earn a dividend 
of 6 per cent, on its capital stock, and to an allowance out of its earn- 
ings, in addition to operating expenses, ^ed charges, and dividends, 
for the betterment and improvement of its lines of railway and railway 
properties. The allegations of the bill further complain of the man- 
ner in which the railroad commission proceeded in prescribing the rates 
contained in Exhibit E, etc. 

What was said by the court in the fourth clause of its conclusions 
applies to the grounds of demurrer under consideration. Besides, the 
court may more intelligently consider the elements which should prop- 
erly enter into the question of rate making when all the facts are be- 
fore it The tenth, eleventh, twelfth, and fourteenth demurrers will 
therefore be formally overruled. 

10. The thirteenth demurrer objects to the allegations of paragraph 
12 of the bill which set forth that the evidence produced by the plam- 
tiff before the railroad commission indicated that the tariffs and rates 
prescribed by the commission were unjust and confiscatory. 

The allegations complained of are pertinent at least in showing .that 
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ihe plaintiff never acquiesced in the rates fixed but constantly protested 
against them. The demurrer is not well taken and will be overruled, 

11. It is objected by the fifteenth demurrer that those allegations of 
paragraph 13 of .the bill are improper^ which show that the plaintiff is 
conducting at great loss within tiie state of Te^cas its domestic, as dis- 
tinguished from its interstate, business, etc. 

As before intimated, all these and kindred matters may be more just- 
ly and intelligently considered in view of the proof upon the final hear- 
ing of the cause. The demurrer will be overruled. 

12. The sixteenth and seventeenth demurrers are interposed to cer- 
tain allegations of the fourteenth paragraph of the bill. In this para- 
graph the plaintiff assails the validity of passenger circular No. 4, 
which limits the plaintiff to a passenger rate of 2J4 cents per mile, 
while, it is alleged, all other railway companies in the state may charge 
3 cents per mile for the transportation of passengers. The special 
demurrers now under consideration object to other allegations of the 
bill, showing tihat the order was not properly adopted by the railroad 
commission because of the disqualification of Mr. Colquitt, one of its 
members, who, it is alleged, had formed and expressed opinions prior 
to the adoption of the order. 

These demurrers raise other questions, of a somewhat similar nature, 
not necessary at the present time to be considered, since the demurrers 
were not pressed upon the argument; the counsel for the defendants 
preferring to answer the bill in these particulars, in order that the law 
may be applied to the proofs as shown upon the final hearing. The de- 
murrers will therefore be formally overruled. 

13. The eighteenth, twentieth, and twenty-second demurrers go also 
to certain allegations of paragraph 14 of the bill, and these demurrers 
will be considered together. Briefly stated, it is insisted by the plain- 
tiff, in this paragraph, that the passenger rate of 2J4 cents per mile 
prescribed by passenger circular No. 4 is (1) unreasonable and con- 
fiscatory ; (2) that it is unjust and discriminatory; and (8) it is alleged 
that the railroad commission is without authority to establish passenger 
rates, because the Legislature has established for all roads in the state 
a passenger rate of 3 cents per mile. 

Upon the points suggested the following conclusions are announced. 

(1) The Legislature of Texas having expressly authorized the rail- 
road commission to make and establish passenger rates, the commis- 
sion has the power, with just regard for the constitutional rights of car- 
riers, to fix such rates, provided they do not exceed the maximum al- 
lowed by the Legislature of 3 cents per mile. 

(2) The commission, within the limits prescribed by the Constitu- 
tion, may fix different passenger rates for different carriers. Coving- 
ton, etc.. Turnpike Co. v. Sandford, 164 U. S. 598, 17 Sup. Ct. 198, 41 
L. Ed. 660; Dow v. Beidelman, 125' U. S. 691, 692, 8 Sup. Ct. 1028, 
31 L. Ed. 841; Chicago, etc., R. R. v. Iowa, 94 U. S. 155, 24 L. Ed. 94, 

(3) Any order of the commission which prescribes an unreasonably 
low and confiscatory passenger rate of one carrier, while other carriers, 
s;?Tiilarly situated, are permitted to charge a higher rate, denies to the 
former the equal protection of the laws as guarantied by the fourteenth 
amendment of the Constitution. Cotting v, Kansas City Stockyards 
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Company, 188 U. S. 79 et scq., 22 Sup. Ct 30, 46 L. Ed- 92. The 
allegations^ of the bill, admitted by the demurrer to be true, bring this 
case within the principle announced in the last proposition, and it nec- 
essarily follows that the plaintiff is denied, by passeneer circular No. 4, 
considered in connection with the allegations of ue bill, the equal 
protection of the laws. The ultimate determination of this interesting 
and important question must depend upon the proof. The demurrers 
will be overruled. 

14. The nineteenth demurrer objects to the allegations of paragraph 
14 of the bill which set forth the construction of die Trinity & Brazos 
Valley Railroad and declare the effect upon the plaintiff's business al- 
leged to result therefrom. 

The court is of the opinion that this demurrer is well taken, and it 
will therefore be sustained See Covington, etc., Turnpike Co. v. 
Sandford, supra. 

15. The twenty-first demurrer is interposed to that part of paragraph 
14 of the bill alleging in substance that the enforcement against the 
plaintiff of the rate prescribed by passenger circular No. 4 would result 
in reduction of rates on other lines of railways at competitive points, 
and that such reduction would work a discrimination between different 
localities. 

It is thought that this demurrer is well taken, and It will be sustained. 

16. The twenty-third demurrer objects to those allegations of para- 
graph 15 of the bill which set forth the effect of the rules and orders 
of the railroad commission upon the plaintiff's interstate and foreign 
traffic. 

For reasons already given, this demurrer fs overruled. 

17. The twenty-fourth demurrer objects to that portion of paragraph 
16 of the bill alleging the existence of a contract between the 
plaintiff and the state of Texas which precludes the state and the rail- 
road commission from prescribing rates the effect of which would re- 
duce the plaintiff's earnings, in contravention of the act of the Legis- 
lature of 1853. 

The section of the act relied upon by the plaintiff is in the following 
words : 

"It shall be lawful for tbe Legislature at any time to prescribe the rates to 
be charged for the transportation of persons and property upon any such road« 
should they be deemed too high, and may exercise the same power every ten 
yean ; provided, that no reduction shall be made unless the net profit of the 
company for the previous ten years, the expenditures of the company being 
bona fide, and not with a view to defeat the operation of this section, shall 
amount to a sum equal to 12 per centum per annum npon its capital stock, 
and then so as not to reduce the future probable profits below said per centum.^ 

Upon the subject of exemption from future legislation, as claimed 
by the plaintiff and other railroad companies filing bills, the following 
language was used by the Supreme Court of the United States, in the 
case of Chicago, etc., Railway Co. v. Minnesota, 134 U. S. 455, 10 Sup. 
Ct 466, 33 L. Ed. 970: 

"It was held by this court In Pennsylvania Railroad Ck>. v. Miller, 132 U. 
8. 75, 10 Sup. Ct 84, 88 L. Ed. 267, in accordance with a long course of de- 
cisions both in the state courts and in this court, that a railroad corporation 
takes its charter, containing a kindred ptovlsion with that in question, subject 
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to tbe general law of the state and to such changes as may be made In sacb 
general law, and subject to future constitutional provisions and future general 
legislation, in the absence of any prior contract with it exempting it from lia- 
bility to such future general legislation in respect of the subject-matter in- 
volved ; and that exemption from future general legislation, either by a consti- 
tutional provision or by an act of the Legislature, cannot be admitted to exist 
unless it is given expressly, or unless it follows by an implication equally 
clear with express words." 

See, also, L. & N. R. R. Co. v. Kentucky, 183 U. S. 503, 22 Sup. 
Ct. 95, 46 L. Ed. 298 ; San Antonio Traction Company v. Altgelt, 200 
U. S. 304, 26 Sup. Ct. 261, 50 L. Ed. 491. 

It may be said, in reference to all the companies which seek to enjoin 
the rates of the commission, that no one of them relies upon a charter 
which either expressly or by implication exempts it from liability to 
future legislation as to the prescription of rates, and certainly the gen- 
eral laws of the state contain nothing which may be so construed. 
Hence all the companies, whether chartered by special act of the Legis- 
lature or under the general laws of the state, took their charters sub- 
ject to the general law and to such changes as might be made in the 
general law, and subject to future constitutional provisions and future 
general legislation. It is unnecessary to consider the case of each 
plaintiff separately in reference to this question. It is deemed suf- 
ficient to observe that the claim of all of them, upon this point, is un- 
tenable. The demurrer will therefore be sustained. 

18. The twenty-fifth demurrer goes to paragraph 17 of the bill. 
This paragraph assails, as unconstitutional, sections 6, 6, and 7 of the 
act creating the railroad^commission. 

Let it be conceded, thotrgh not decided, that the sections complained 
of are invalid. Still the hand of the commission should not be stayed 
on that account, since the act generally, which is constitutional, invests 
it with large powers in the matter of fixing and establishing rates. 
However, all these questions may be considered upon the finaJ hear- 
ing, and the demurrer is formally overruled. 

19. The twenty-sixth demurrer objects to that portion of paragraph 
18 of the bill alleging that the penalties imposed by the railroad com- 
mission act are excessive and confiscatory, thereby rendering the act 
unconstitutional. 

For the reasons assigned in the eighteenth clause of the court's con- 
clusions, the demurrer will be overruled. 

20. The twenty-seventh demurrer objects to that part of the bill 
which seeks to enjoin the railroad commission from ever hereafter mak- 
ing rates, or issuing or delivering any further tariffs, orders, or circu- 
lars, affecting the plaintiff. 

For obvious reasons, not necessary to be enumerated, the demurrer 
IS sustained. Reagan v. Farmers' Loan & Trust Company, supra. 

In addition to the above the following rulings are made: 

First. In the suit of the Texas & Pacific Railway Company, and 
perhaps in others, the defendants demur to so much of the bill as com- 
plains of reductions in the rates and charges of express companies. The 
demurrer is well taken, and is sustained. 

Second. In all suits the rates and tariffs sought to be enjoined 
should be set out clearly and specifically, without confusing them with 
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prior rates, abandoned by the commission, or previous orders, s^t aside 
and annulled. 

Third. Motions have been filed in several of the cases in the nature 
of exceptions. Disregarding these motions, the court has permitted, 
wherever necessary, the demurrers to stand as exceptions, and has 
endeavored to include in its rulings on the demurrers all questions that 
may have been raised in either mode. 

Fourth. Leave is granted the plaintiffs in all suits to amend their 
biUs. 



KANSAS CITY HYDRAULIC PRESS BRICK CO. v. NATIONAL 

SURETY CO. 

(Circuit Court, W. D. Missouri, B. D. December 24, 190G.) 

No. 3,113. 

h Courts— Federal Courts— Following State Decisions. 

The question of the construction and validity of a bond given In con- 
formity to the requirements of a state statute is one of general law, as to 
which a federal court is not controlled by a, decision of the state courts, 
but must exercise its independent judgment. ' 

[Ed. Note. — For cases in point, see Cent Dig. vol. 13, Courts, §§ 950- 
971 ; state laws as rules of decision in federal courts, see Wilson t. Per- 
rln, 11 C. a A. 71, and Hill v. Hite, 29 C. C. A. 553.] 

2. Principal and Surety— Contraotob's Bond to Pay for Labor and Ma- 

terials— I^iability OF Surety. 

The surety on a bond given by a contractor for public work, as re- 
quired by law, conditioned for the payment of indebtedness for labor and 
materials furnished in the course of the work, is not released from lia- 
bility for a claim for material because the work was not completed by the 
time required by the contract, and such material was furnished thereafter. 

3. Bonds— Contractor's Bond to Pay for Labor and Material— Validity. 

A bond given by a paving contractor under Gen. St Kan. 1905, §§ 5578, 
5579, which require a bond to be taken from every contractor for public 
work, conditioned that he shall pay all indebtedness contracted for labor 
or material furnished in the construction of such work, is not based on the 
contract between the contractor and city as a consideration, nor required 
for the protection of taxpayers or the public, but for the benefit of persons 
who may furnish labor or material, and in an action on the bond by such a 
person it is no defense that the contract with the city was invalid because 
not let on competitive bids as required by statute. 

4. Limitation of Actions— Action on Contractor's Bond— Kansas Statute. 

Gen. St. Kan. 1905, § 4890, which provides that **if any action be com- 
menced within due time and a judgment thereon for the plaintiff be re- 
versed or if the plaintiff fail in such action otherwise than on the merits, 
and the time limited for the same shall have expired, the plaintiff * * * 
may commence a new action within one year after the reversal or failure," 
as construed by the Supreme Court of the state, applies to an action on. 
a bond given by a contractor for public work under sections 5578, 5579, 
of such statutes, to secure payment for labor or material furnished for 
such work which is reiiuired by the latter section to be commenced within 
six months from the completion of such work. 

At Law. On demurrer to answer of defendant, National Surety 
Company. 

This was an action on bonds given by a contractor for the paving 
of cei-tain streets in Kansas City, Kan., to recover about $7,000 for 
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brick furnished by plaintiff and used in the work. The answer de- 
murred to is as follows : 

The defendant, National Surety Ck>mpany, for its separate answer to the 
first cause of action in plaintiff's petition says: 

(1) It denies each and every allegation in said petition made or contained, 
except the execution of the saving contracts and bonds mentioned in the 
petition. 

(2) For another and further answer and defense, this defendant says 
that at the time of the execution of the contract between W. W. Atkin and 
the city of Kansas City, Kan., described in plaintiff's petition, it was pro- 
vided by section 747 of the General Statutes of Kansas 1901 that before any 
work of the character provided for In said contract should be commenced 
sealed proposals therefor should be invited by the city of Kansas City, and 
said work should be done by contract let to the lowest and best bidder. The 
purpose of the said provisions of the statute was to require competition in 
all such work. 

The Diamond Brick & Tile Company at all the times mentioned in plain- 
tiff's petition, and for a long time prior thereto was, and now is, engaged 
largely in the business of manufacturing and selling vitrified paving brick 
for use in paving streets of cities and towns. It had the exclusive sale of ail 
said brick manufactured by it, and it alone had the right to and did sell said 
brick to parties engaged in the business of paving with them streets in cities 
and towns. Said brick had become known as, and were generally called 
in the city of Kansas Cily and vicinity, "Vitrified Paving Brick, Diamond 
Brand.^' At all said times mentioned other kinds and makes of vitrified pav& 
ing brick were manufactured and sold in the city of Kansas City and vicinity, 
and were used in paving streets of cities and towns, equal in all respects to the 
brick manufactured and sold by said Diamond Brick & Tile Company. Said 
other kinds and makes of brick were fully up to all the tests and standards 
established by the authorities of said city of Kansas City for paving brick, 
and were as easily obtainable in the markets of said city as said brick made 
by said Diamond Brick & Tile Company. Some time prior to the execution 
of the contract described in plaintiff's petition, and prior to the passage of 
the ordinance authorizing the doing of the work out of which this controversy 
has arisen, the Diamond Brick & Tile Company circulated and caused to be 
circulated among the resident owners of the lots and lands fronting upon 
Fifth street, a street in said city of Kansas City, between Central avenue and 
Euclid avenue, asking that the proper authorities of the said city cause said 
street to be paved with vitrified paving brick. Diamond brand, the manu- 
facturer of said Diamond Brick & Tile Company, and procured a majority 
of said resident landowners to sign said petition. Its purpose in circulating 
and causing said petition to be circulated and signed as aforesaid was to pro- 
cure the paving of said street with its brick, of which it had the exclusive 
manufacture and sale, to furnish such brick for such purpose, and to prevent 
Competition as to the brick to be used In paving said street, as required and 
provided by the statutes of the state of Kansas, as aforesaid. Thereafter said 
Diamond Brick & Tile Company, in furtherance of said purpose, requested 
and procured the authorities of the said city to have enacted Ordinance No. 
4680 of said city, which provided that said street should be paved with "No. 
1 vitrified paving brick, Diamond brand," which was duly enacted. Said Or- 
dlnance No. 4680 was approved on September 11, 1901, and was entitled, "An 
ordinance providing for the paving of Fifth street from Central avenue to 
Euclid avenue." The work or Improvement directed by said ordinance was 
of the character described in the provisions of said statute of the state of 
Kansas as hereinbefore referred to, and under the said provisions it was the 
duty of the authorities of said city to have so acted as to have had competi- 
tion In making said Improvements In all respects and every single detail 
thereof. Including the materials out of which said Improvement was to be con- 
structed. Said ordinance violated said provisions of said statute by absolutely 
preventing all and any competition as to the brick out of which said im- 
provement should be constructed, and in that it required absolutely that it 
should be of the manufacture of the Diamond Brick & Tile Company and sold 
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exeluslyely by It After tbe enactment of the said ordinance said city entered 
Into a contract with tbe defendant W. W. Atkin, who was solicited by said 
Diamond Bride & Tile Company to bid thereon, for making said Improvement 
In pursuance of said Illegal ordinance; and. In compliance therewith, said 
contract also provided that said pavement sBould be made of tbe vitrified 
paving brick, exclusively manufactured and sold by the Diamond Brick & 
Tile Ck>mpany. Tbe Diamond Brick & Tile Ck>mpany circulated said petition 
and obtained the signatures of property owners thereto, requested and pro- 
cured the council to enact said ordinance, and found and Induced the con- 
tractor to bid on said work and obtain said contract, for the purpose of sell- 
ing Its brick for such work, in such manner that It would be Impossible for 
any other kind of brick to be used, and without Its active efforts to that end 
said work would not have been done or said contract made. By reason of the 
premises said ordinance and said contract are absolutely void in whole and 
in part, and tbe bond sued on herein, being founded on said contract, is also 
absolutely void in whole and In part If the plaintiff sold any of the material 
described In its petition to the defendant W. W. Atkin, and delivered the same 
for tbe work described In the contract mentioned in plaintiff's petition, such 
sale and delivery were made with full knowledge of the facts hereinbefore 
set forth. Wherefore, having fully answered, defendant prays to be dis* 
charged with its costs. 

(8) For another and further answer and defense herein, this defendant 
says that said contract described In plaintiff's petition, between W. W. AtkIn 
and the city of Kansas City, provided that the work described therein should 
be begun within 10 days after written notice so to do should have been given 
to said W. W, Atkin by the city engineer of the said dty of Kansas City, 
and that said work should be completed within 60 days thereafter. Such 
notice was given by said city engineer to the said W. W. Atkln on, to wit, 
September 15, 1902. But this defendant says that, if any of the material 
described In the plaintiff's petition was furnished to the defendant W. W. 
Atkln for said work, said material, and each and every part thereof, was, 
without this defendant's knowledge or consent, furnished more than 60 days 
after said notice was given by said city engineer to said W. W. Atkln, and 
more than 70 days after said notice had been given, and long after said con- 
tract had expired, and that, therefore, there is no liability on the part of 
this defendant on said bond. Wherefore defendant, having fully answered, 
prays to be discharged, with its costs. 

(4) For another and further answer and defense herein, defendant says 
the work described in plaintiff's petition was completed before May 5, 1908, 
and more than six months prior to the Institution of this suit, and plaintiff's 
cause of action, if any It had, has been barred by the provisions of sectloii 
5181 of the statutes of the state of Kansas, which provides that a suit on 
the bond sued on in this case must have be^ commenced within six months 
after the 'completion of the work. 

(5) For another and further defense herein, this defendant says that at 
all times herein mentioned the city of Kansas City, Kan., was a city of the 
first class, with a population of more than 25,000 people; that by section 
1 of chapter 81 of the Laws of Kansas of 1899 (Gen. St Kan. 1901, § 730). 
it was provided that no resolution for the paving or repaving of any street 
should be valid unless a petition asking such improvement should have been 
ordered spread upon the journal of said city, which petition must have been 
signed by the resident owners of not less than one-half of the feet fronting 
or abutting upon such street to be improved. This defendant says that 
no such petition was ordered spread upon tbe journal In this case, nor was any 
legal petition ever procured for such pavement; but this defendant says 
that the pretended petition referred to In paragraph 2 of this answer (the 
allegation of said paragraph 2 being made a part hereof, as though fully 
Incorporated herein) was fraudulent and void for the following reasons: 
For the purpose of procuring signatures to said petition, and to prevent com- 
petition as to the brick to be used in paving said street as required by the 
statutes of the state of Kansas, as hereinbefore stated in said paragraph 2 
of tills answer, plaintiff and Diamond Brick & Tile Company, without the 
knowledge or consent of this defendant secretly and fraudulently hired and 
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t>aid numerous resident owners of the feet fronting or abutting upon such 
street to sign said petition, whereby there was procured, what could not have 
otherwise been procured, a pretended majority of the feet fronting or abutting 
upon such street belonging to resident property owners. Defendant says that, 
without such signatures so secretly and fraudulently procured, said petition' 
would not have contained a requisite majority of the feet fronting or abutting 
upon such street belonging to resident property owners. By reason of the 
premises said petition and the resolution, ordinanoe, and contract founded 
thereof are absolutely void in whole and in part, and the bond sued on herein, 
being founded on said contract, is absolutely void in whole and in part If 
the plalntlif sold any of the material described in its petition to the defend- 
ant W. W. Atkln^ and delivered the same for the work described in the «mi- 
tract mentioned in plaintiff's petition, such sale and delivery were made with 
full knowledge of the facts hereinbefore set forth. Wherefore, having fully 
answered, defendant prays to be discharged with Its costs. 

(6) The defendant reavers all the allegations of paragraphs 1, 2, 3, 4, and 
5 hereof the same as if specifically set forth herein. This action cannot 
be maintained for the reason that the alleged catise of action, if It existed 
at all, is given by and arises out of sections 1 and 2 of chapter 179 of the 
Laws of Kansas of 1887, now appearing as sections 5578 and 5579 of the 
General Statutes of Kansas 1905, which sections provide: 

'That whenever any public officer shall under the laws of the state enter 
into contract In any sum exceeding one hundred dollars, with any person or 
persons, for purpose of making any public improvements, or constructing any 
public building, or making repairs on the same, such officer shall take from 
the party contracted with a bond with good and sufficient sureties to the state 
of Kansas, In a sum not less than the sum total in the contract, conditioned 
that such contractor or contractors shall pay all indebtedness incurred for 
labor or material furnished in the construction of said public building or in 
making said public improvements." 

"That such bond shall be filed in the office of the clerk of the district court 
of the county In which such public improvement Is to be made or such build- 
ing is to be erected ; and any person to whom there Is due any sum for labor 
or materials furnished, as stated in section one of this act or his assigns, 
may bring an action on said bond for the recovery of said Indebtedness: pro- 
vided, that no action shall be brought on said bond after six months from the 
completion of said public improvements or public buildings." 

But these sections make as a condition to a right of recovery that no ac- 
tion on the bond shall be brought unless within six months after the com- 
pletion of the public improvement mentioned therein or covered thereby, and 
such public improvement was in this Instance completed more t^an six months 
prior to the institution of this suit Wherefore, having fully answered, de- 
fendant prays to be discharged, with Its costs. 

. Botsford, Deatherage & Young and McPadden & Morris, for 
plaintiff. 
Frank Hagennan, for defendant. 

GARLAND, District Judge. The aoove cause has been submitted to 
the court upon the plaintiff's demurrer to the second, third, and fifth 
paragraphs of defendant's answer. The grounds of demurrer are that 
said paragraph do not allege facts sufficient to constitute any defense 
to the plaintiff's cause of action. There was some questioa at the 
argument as to whether the demurrer fairly raised the question of the 
statute of limitations, but the case by agreement of counsel has been 
submitted to the court on the theory that the demurrer of the plain- 
tiff did raise the question as to whether or not plaintiff's cause of action 
had been barred by the statute of limitations at the time said action 
was commenced. The plea of the statute of limitations appears in 
paragraph 6 of defendant's answer, and there is ho reference to said 
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paragraph in plaintiiFs demurrer; but, as counsel have agreed in open 
court thit the record may be amended so as to raise the question, the 
same will be considered on this hearing. So far as paragraph 3 of 
defendant's answer is concerned, the demurrer of the plaintiff thereto 
is sustained on the authority of Guaranty Company v. Pressed Brick 
Company, 191 U. S. 416, 24 Sup. Ct. 142, 48 L. Ed. 242. 

We will now consider the illegality of the contract or contracts 
entered into between W. W. Atkin and the city of Kansas City, Kan., 
for the paving of certain streets in said city, and as to how far the 
illegality of said contracts affect the contracts upon which plaintiff 
bases its right to recover from the defendant. In so far as the il- 
legality of the contracts made between W. W. Atkin and tiie city of 
Kansas City, Kan., are concerned, we are bound by the decision of the 
Supreme Court of Kansas in the case of the National Surety Com- 
pany of New York v. Hydraulic Pressed Brick Company (Kan.) 84 
Pac. 1034, as the decision of this question involved the construction by 
the Supreme Court of Kansas of section 747 of General Statutes of 
Kansas 1901. But this court is not bound by the decision cited, in so 
far as it holds that no recovery can be had upon the contracts sued up- 
on by plaintiff in this action, for the reason that that question is one 
of general jurisprudence and upon which this court is bound to exercise 
its independent judgment. 

In the first place, we will consider the language of General Stat- 
utes of Kansas 19pi, § 5130, under and by virtue of which the bonds 
themselves were given. It appears beyond any question that the bonds 
were given for the benefit of one furnishing labor or material. Section 
5130 provides that the bond shall be "conditioned that such contractor 
or contractors shall pay all indebtedness incurred for labor or material 
furnished," etc. The bonds in controversy were conditioned : 

"Now, therefore, if the said W. W. Atkin shall promptly pay and dis- 
charge all labor and material bills Uicnrred in the prosecution of said work, 
then the above obligation to be void, otherwise to be of full force and effect" 

It would be idle to claim that a bond executed under the section of 
the statute referred to, or that the bonds upon which recovery is sought, 
would authori/e the recovery of a single dollar, except for the benefit 
of one who had furnished labor or material, so that, when the Supreme 
Court of Kansas in the case cited decided that the statute of Kansas 
which requires competition in the letting of contracts for public im- 
provements was passed by the Legislature of said state to protect the 
taxpayer and the public, it by no means followed from that decision 
that the statute which authorized the giving of these bonds in contro- 
versy was passed for the benefit of the public and the taxpayer. The 
best source of ascertaining the intention of the lawmaking power is 
from the language of the law itself, and the law says that section 
5130 was passed for the benefit of one who furnished labor and material 
in the construction of public improvements. The reason for this legis- 
lation is well known. Such laws have been passed by other states and 
the United States for the reason that one who furnished labor or mate- 
rial for public improvements can obtain no security for his claim by way 
of liens, commonly known as "mechanics' liens." This being beyond 
question the purpose of the statute, what is the case before us ^ Plain-' 
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tifF seeks to recover the value of certain material which it furnished 
to W. W. Atkin to be used by said Atkin in paving some of flie streets 
of Kansas City, Kan., under and by virtue of certain contracts which 
W. W. Atkin had with said city of Kansas City. It seeks to recover 
this sum of the defendant. National Surety Company, for the reason 
that in and by the bonds, copies of which are attached to plaintiff's 
complaint, the defendant agreed to pay all labor and material bills in- 
curred by Atkin in the prosecution of the work which he had contracted 
to do. This is the agreement which the plaintiff is seeking to enforce. 
This bond was not given for the faithful performance of the contract 
between the city of Kansas City and Atkin. The city of Kansas City 
was in n<5 wise' interested in whether Atkin paid his labor or materisd 
bills, and the contract between Atkin and the city of Kansas City was 
in no wise the consideration of the bonds sued on in this action. The 
section of the Kansas statute which required this bond did not intend 
that materialmen and laborers should be paid if the contract for public 
improvements was valid, 2nd that they should receive nothing if it were 
void. Such a construction would place the laborer and materialmen 
in a position where they would have to furnish labor and material at 
their peril ; the question whether they would get their pay or not being 
made to depend upon whether the contractor had for any reason en- 
tered into an invalid contract. But it is wholly beside the question at 
issue to force the invalidity of the contract between Atkin and the city 
into the present controversy. It is urged by the Supreme Court of 
Kansas in the case cited that the contract between Atkin and the city 
of Kansas Citv was a consideration for the contracts upon which suit 
is brought. This cannot be so, 

Atkin by the bond which he signed agreed to pay the plaintiff in this 
action for every dollar's worth of material that he should furnish him. 
What was the consideration of that contract? Beyond all question, 
it was the furnishing of the material by the plaintiff and the payment 
therefor by Atkin. Can it for one instant be claimed that there was 
anything immoral, or prohibited by statute in this agreement that the 
plaintiff should furnish and sell its material to Atkin, and that Atkin 
should pay for it? How can it be claimed that this valid and lawful 
contract is destroyed by the fact that the contract between Atkin and 
Kansas City, with which the plaintiff had nothing to do, was void, not 
by reason of any immorality or moral turpitude, but because it was en- 
tered into contrary to the provisions of the statute of Kansas? The 
consideration for the contracts in controversy as between the plaintiff 
and the defendant surety company was the same as between the plaintiff 
and Atkin, with the addition that the defendant surety company re- 
quired the payment of a cash premium before it would sign the bond. 
The simple proposition, so far as this question is concerned, is this: 
The plaintiff furnished material to Atkin. Atkin agreed to pay for it. 
The surety company agreed that, if Atkin did not, it would, and the 
consideration of this agreement to do so was the furnishing of material 
by plaintiff to Atkin and the payment of the usual premium to defend- 
ant for signing such bonds, and in the opinion of this court that con- 
tract stands untainted and in full integrity, regardless of the invalidity 
of the contract between Atkin and the city of Kansas City* It is urged 
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that the plaintiff knew of the facts which are set up in the answer at the 
time it furnished the material sued for. I do not think this has any- 
thing to do with the present controversy. There was nothing immoral, 
contrary to public policy, or public statute in the plaintiff selling brick 
to Atkin, even if it knew the facts set up in the answer. And it is very 
doubtful whether a citizen of the state of Missouri is bound to know a 
certain state of facts would render a contract void under the laws of 
Kansas, especially before the decision of the Supreme Court of Kansas 
declaring 'that they did. It results from -the foregoing that in the 
opinion of this court the legality of the contract between Atkin and 
Kansas City cannot be urged as a defense by the surety coippany in 
this action. 

We will now consider the statute of limitations. By section 4280, 
1 Rev. St. Mo. 1899, it is provided: 

''Whenever a cause of action has been fully barred by the laws of the state, 
territory or country in which it originated, said bar shall be complete defense 
to any action thereon, brought in any of the courts of this ^tate." 

The statute of Kansas hereinbefore referred to, which authorized 
and provided for the giving of the bonds in controversy, provides that 
no action shall be brought on said bond after six months from the 
completion of said public improvements or public buildings. Another 
statute of Kansas, being section 4890 of the Compilation of 1905, pro- 
vides as follows : 

*'If any action be commenced within due time and a judgment thereon for the 
plaintiflT be reversed, or if the plaintiff fall in such action otherwiaie than on 
the merits, and the time limited for the same shall have expired, the plain- 
tiff, or if he die and the cause of action survive, his representatives may com- 
mence a new action within one year after the reversal or failure." 

The question before us is whether the last-named section applies to 
the law providing for the giving of the bonds in question and the 
limitation therein specified. If so, this action is not barred, but if, on 
the contrary, it does not apply to said limitation of six months, then 
the plaintiff's action is barred, unless the bonds can be held good as 
common-law bonds, independent of the statute. Conceding that the 
bonds in question are statutory bonds, the plaintiff did commence its 
action in the state of Kansas within the six months limited by law for 
the bringing of the same, and after obtaining judgment of the trial 
court the same was reversed and remanded by the Supreme Court 
of Kansas, and the plaintiff then instituted this action in this court 
within the time limited by said sfection 4890. The court is of the 
opinion that under the decisions of the Supreme Court of Kansas 
this action is not barred. In the case of Seaton v. Hickson, 35 Kan. 
663, 12 Pac. 22, the Kansas Supreme Court held that section 23 of the 
Kansas Code, which is the same as section 4890 herein mentioned, 
applied to actions brought in Kansas under the mechanic!s lien law. 
To the same effect is the case of Hobbs v. Spencer, 49 Kan. 769, 31 
Pac. 702, which was an action in regard to a tax title under a statute 
of Kansas which provided a remedy and limited the time within which 
the suit could be commenced. The Supreme Court of Kansas held that 
said section 23 was applicable. In the case of Becker v. Railway Co., 
70 Kan. 193, 78 Pac 408, decided in 1904, the Supreme Court of 
149 F.- 
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Kansas recognized the doctrine declared in Seaton v. Hickson, supra. 
This is the last expression of the opinion of said court which has been 
called to the attention of this court, and it would seem that the Supreme 
Court of Kansas has in cases of this kind applied the provision of 
said section 23 uniformly. It is claimed, however, that the case of 
Rodman v. Railway Co., 65 Kan. 645, 70 Pac. 642, 59 L. R. A. 704, 
is decisive of the question now under discussion, and that that decision 
compels a holding by this court that the plaintiff's claim is barred. 
The court does not so view the decision last mentioned. The learned 
judge who delivered the opinion held that, where a statute creates the 
right of fiction itself and prescribes in what time the action shall be 
brought, the limitation is a condition of the right, and one who does 
not bring himself within the provision of the statute cannot maintain 
his action ; but it is also said in the opinion of the court as follows : 

"A limitation upon tbe time in which a pre-existing right of action may be 
exercised is governed by the general statiites of limitations, and in conse- 
quence falls within the saving provisions of section 23, above quoted.** 

No reference is made in the opinion of the court in the last-mentioned 
case to the other cases in the Supreme Court of Kansas, hereinbefore 
cited, and this court is of the opinion that it was not the intention of 
the Supreme Court in the Rodman Case to change the general rule 
prevailing in the state. In the Rodman Case the right of action was 
created where none existed before, and it might well be held that the 
limitation expressed therein was a condition to the exercise of the 
right, but the law of Kansas authorizing and requiring the giving 
of the bonds in controversy created no new right of action, within 
the meaning of the phrase as considered in the Rodman Case. A right 
of action, upon a bond by the obligee against tHe obligor existed long 
before the passage of the .law in question. In the law which authorized 
the bonds nothing is said about a right of action. The law simply 
authorized and required the bonds to be given. The law no more creat- 
ed a new right of action than do parties create a right of action when 
they enter into contracts every day. The right of action by obligor 
against obligee existed long before the statute in question and the 
limitation in the statute referred to this pre-existing right. The Rod- 
man Case is, when carefully considered, direct and controlling authority 
that said section 4890 is applicable to the law authorizing the bonds, 
because that case expressly holds that, where the limitation is upon a 
pre-existing right of action, then se(jtion 23 or 4890 applies. The idea 
entertained by the court may be illustrated thus : I have no contract 
with A. to-day, consequently I may not sue him on contract. To- 
morrow I make a contract with A. which is subsequently violated by 
him. I have my right of action, but it was not given me by the con- 
tract, and it is immaterial for this purpose whether I entered into the 
contract voluntarily or by command of a statute. My cause of action 
arises from the violation of the terms of the contract. My right o£ 
action is as old as the common law. 

The demurrer will be sustained. 
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BROWN V. PEGRAM et aL 

(Circuit OoxaU ^ D. Peim«ylvanla. November 30, 1906.) 

No. 19. 

L JiTDGMENT— Equitable Rklikf— Pleading— Cebtauttt. 

A bill by a :)udgment debtor against the Judgment creditor and other 
defendants, which alleges that the creditor will hold a certain part of the 
amount collecH^ on the judgment in trust for his codefendants or one 
of them, rand. that complainant has a set-off against all and each of such 
codefendants^ is not insuflicient for uncertainty because it does not allege 
which one is the owner of the beneficial interest in the judgment, but that 
complainant has no imowledge as to such fact, and prays discovery in re- 
spect thereto. 

2L EQirrnr— Pleading— MuLTiFABiousMESs. 

A bill by a Judgment debtor to restrain the enforcement of a part of the 
Judgment, on the ground that the judgment creditor holds the same in trust 
for his codefendants, each of whom is indebted to complainant, is not mul- 
tifarious because different items of set-off are alleged, since they consti- 
tute no part of the cause of action, which is the right to enjoin the col- 
lection of the Judgment to the extent that it is not beneficially owned by 
the Judgment plaintiff. 

3. JUD6|[BNTS~-SiriT IN EQUITY TO ENJOIN BNFOBOEMBNT— GROUNDS. 

A Judgment debtor Is not debarred from the right to maintain a suit 
in equity to enjoin its collection on an allegation of set-offs against the 
beneficial owners, which would render its enforcement inequitable by the 
fact that such set-offs are legal demands or unliquidated, especially where 
the defendants against whom they exist are nonresidents of the United 
States, or are insolvent. 

4. Disgoveby— In Equity— >ruBi8DiCTi0N of Fedebal Goubt. 

Where the subject-matter of a suit In a federal court is clearly within 
the Jurisdiction of a court of equity, the complainant is entitled to dis- 
covery in respect to any matters relevant and necessary to his case. 

[Ed. Note.— For cases in point, see Cent. Dig. voL 16, Discovery, 8 10.] 

In Equity. On demurrer to bilL 
See 143 Fed. 701. 

Burr, Brown & Lloyd, for complainant. 
Dickson, McCouch & Glasgow, for Pegram. 

HOLLAND, District Judge. Thomas Pegram, one of the defend- 
ants in this bill in equity, brought suit in this court against Arthur K. 
Brown, receiver of the American Alkali Company (hereinafter called 
the "Alkali Company"), the plaintiff in this bill, and recovered judg- 
ment against him for $52,000, with interest, on two notes issued by the 
alkali company before it became insolvent, and which were held by 
him as collateral security for an indebtedness which he had against 
th^ Commercial Development Corporation, Limited (hereinafter called 
the "Development Company"), the payee of the notes. Prior to the 
time that judgment was obtained for this amount, Thomas Pegram was 
paid about $32,000 on account of his claim against the development 
company, leaving a balance due him of about $20,000, with interest, 
for which he holds the judgment, and claims to be entitled to collect 
the entire amount of said judgment, to wit, $52,000, with interest, out 
of which the balance due him is to be paid, and the surplus^ amounting 
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to about $30,000, he, the said Pegram, claims to hold for the benefit of 
the development company or A. R. Harvey or Ruth L. Harvey, against 
whom Brown, the receiver of the alkali company, plaintiff in this case, 
has claims, which the bill avers he is entitled to set off against any 
interest either may have in the surplus of this judgment over and above 
wh.at is necessary to -pay the amount yet due Pegram. The set-off 
which the receiver claims to have against the development- company and 
the Harveys, for whom Pegram as trustee will hold the balance of the 
judgment when collected, according to the allegations in the bill, arises 
out of the following state of facts: The alkali company was a cor- 
poration orc^anized under the laws of the state of New Jersey in 1899, 
with an authorized capital of $30,000,000, of which $24,000,000 was to 
be full-paid common stock, consisting of 480,000 shares, par value 
$50, and $6,000,000 preferred stock, consisting of 120,000 shares, par 
value $50. One W. W. Gibbs became the president of the company, 
and in the spring of 1899 he, representing the alkali company, entered 
into an agreement with the development company, which was represent- 
ed throughout the transaction by A. R. Harvey, for the purchase of 
certain patent rights owned by the development company, for which 
Gibbs agreed, on the part of the alkali company, to pay the develop- 
ment company, in addition to the common stock it was to receive, $1,- 
000,000 in cash, which sum was to be raised by subscription to the pre- 
ferred stock of the alkali company. The $6,000,000 of preferred stock 
of the alkali company was expected to be subscribed tor and issued, 
upon which the subscribers would be required to pay 20 per cent, 
of the par value on the 120,000 shares, which would net the company 
the sum of $1,200,000. Of this sum it was intended to pay $1,000,000 
to the development company for its patents, and $200,000 was to be 
used by the company for the construction of a plant to develop the 
commercial value of this patent process. Each subscriber to the pre- 
ferred stock under the subscription agreement was only liable in case 
the whole of the 120,000 shares of preferred stock was subscribed for, 
and at one stage of the transaction it became clear that the public 
would not subscribe for all of this preferred stock ; and, in order that 
it should all be taken, in accordance with the subscription agreement, 
A. R. Harvey subscribed for a large number of shares, either for him- 
self or the development company or Ruth L. Harvey. Of these shares 
(the exact number being unknown to the plaintiff) 7,000 were sub- 
scribed for by one James Allen, who was a Clerk in the office of the 
brokers who were representing the development, company or A. R. 
Harvey or Ruth L. Harvey in the transaction. James Allen had no 
interest in these shares of stock only as a holder for the real owner. 
Subsequently, the cash payment due the development company for 
these patents was reduced by the amount which should have been 
paid on this pretended subscription by Allen. The alkali company, 
after consummating this agreement, became insolvent, and on Sep- 
tember 9, 1902, receivers were appointed, and the plaintiff, surviving 
receiver, in obedience to an order of the Circuit Court of th^ United 
States fbr the District of New Jersey, on September 19, 1905, levied 
an assessment of $2.50 per share upon the holders of the preferred 
stock, which assessment upon the 7,000 shares held by Allen for the 
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development company or the Harveys amounts to $17,600, which is 
now payable; and it is claimed in the bill that this is a proper set-off 
against the interest which the development company or either of the 
Harveys may have in the judgment obtained against the receiver by 
Pegram. It is further alleged in the bill that these notes, amounting 
to $50,000, upon which Pegram brought his suit against the alkali 
company, were executed by the alkali company in favor of the de- 
velopment company as part payment for the $1,000,000 cash which the 
development company was to receive for these patents, and that the 
development company assigned these notes as collateral security to 
Pegram for a loan of -$50,000, and that after the assignment the de- 
velopment company became insolvent, and, as a result, was unable 
to pay the entire amount of the loan at maturity, but it did pay, 
through its receiver, on account of this loan, about $30,000. This 
payment was made prior to the time that suit was brought in this 
district by Pegram against the alkali company. Prior to the payment, 
however, A. R. Harvey and Ruth L. Harvey had personally guarantied 
the pa)mient of the entire judgment, and Pegram now claims a right 
to the whole amount of the judgment of $52,000, claiming to hold the 
balance over and above an amount sufficient to pay what is due him 
for the benefit of the development company or A. R. Harvey or Ruth 
L. Harvey, whichever may be entitled thereto. According to the al- 
legations in the bill, it is further claimed that the receiver of the alkali 
company has an additional set-off of $529,600 against any interest 
which the development company or the Harveys may have in the 
Pegram judgment, which arises out of the fact that A. R. Harvey, for 
the development company, entered into a secret and fraudulent agree- 
ment with Gibbs, who was then president of the alkali company, by 
which Gibbs was to receive $529,500 out of the $1,000,000 cash which 
was agreed should be paid for the patents of the development company ; 
so that, instead of the development company being paid $1,000,000 in 
cash for the patents which it sold to the alkali company, Harvey, by a 
secret and fraudulent agreement, permitted Gibbs to retain this large 
amount, which fraudulent payment to Gibbs by Harvey for the de- 
velopment company was without the knowledge of the alkali com- 
pany, and a fraud upon it, for which the development company and A. 
R. Harvey are liable to the alkali company, and is now claimed to be a 
set-off against any interest which the development company or Harvey 
may have in the Pegram judgment. It is further averred that Ryth 
L. Harvey, the wife of A. R. Harvey, has the burden of proving that 
any interest she may have in the judgment was not derived through 
her husband. 

The bill prays: (1) The defendants, Pegram, A. R. Harvey, Ruth 
L. Harvey, and the development company be compelled to answer 
every allegation of the bill. (2) That the court fix the amount due 
Pegram on the judgment. (3) That the plaintiff be permitted to set 
off the amount of the assessment upon the 7,000 shares of stock and the 
amount fraudulently paid by A. R. Harvey and the development com- 
pany to Gibbs against any interest the development company or the 
Harveys may have in the Pegram judgment 

The defendants filed a demurrer to this bill, alleging that the plain- 
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tiif is not entitled to the several reliefs which he prays, for reasons 
which can be considered under four different heads. 

First. The facts are not averred with sufficient certainty, in that the 
essential facts in paragraph 6 of the plaintiff's bill are not averred by the 
plaintiff of his own knowledge or upon information and belief, and he 
expressly admits that he is ignorant of who may be the beneficial owner 
of such interest as Pegram may not have in such judgment. It is true 
that the facts stated in paragraph 6 are not averred upon the knowl- 
edge, information, or belief of the plaintiff, and that they are essential 
to maintain the suit. The plaintiff states as a fact that Pegram, at the 
trial of the suit against the alkali company, in. which he obtained the 
judgment of $52,000, testified to certain facts, to wit: that he had 
loaned the development company $50,000 ; that he had taken, among 
other collateral the notes of the alkali company ; that he had received 
from the development company 80 or 90 pounds on account' of his 
claim ; that A. R. Harvey and ftuth L. Harvey had personally guaran- 
tied the loan of $50,000 to the development company ; and that he had 
received another payment on collateral amounting to 6,000 pounds. 
Thus we have the allegation in the bill that Pegram testified to these 
facts in the suit upon which he recovered this judghient, and, follow- 
ing this, the plaintiff, in paragraph 7, makes an unqualified averment of 
the facts testified to by Pegram in paragraph 6, and further avers that 
Pegram holds the balance of the said claim and judgment as trustee 
for the said development company, A. R. Harvey, or Ruth L. Harvey,, 
all defendants in the bill, depending upon considerations which are not 
known to the plaintiff, and which he has no means of ascertaining, but 
which he is bringing this bill in order to have the court ascertain and 
pass upon. Taking paragraphs 6 and 7 together, there is no uncertainty 
about the allegation of these essential facts. The averments are clear 
and positive as to the amount Pegram loaned to the development com- 
pany ; what collateral notes of the alkali company were taken as col- 
lateral security therefor ; the amounts paid on account, and by whom ; 
and the amount still due Pegram on his judgment, and that he holds the 
balance of this judgment as trustee of the other defendants; but the 
plaintiff is unable to say which of these defendants has the beneficial 
interest in the judgment. We do not think it essential that the plain- 
tiff should aver positively which of the defendants is the owner of the 
beneficial interest in the judgment, where he has alleged facts showing 
the intimate connection of all, and the circumstances are such that he 
cannot know with certainty ; but in paragraph 8 tlie plaintiff does al- 
lege that he has a just set-off against all of these defendants mentioned 
in paragraph 7 who may have an interest in the judgment. Which one 
it may turn out to be the plaintiff is unable to say, but he prays that all 
the defendants may answer these allegations fully, and whichever one 
shall finally be determined to be the beneficial owner of the surplus in 
the judgment, he has a set-off against that one. Less certainty is re- 
quired concerning facts upon which a discovery is sought from the de- 
fendants. Foster's Federal Practice, § 67 ; Towle v. Pierce, 12 Mete. 
(Mass.) 329, 46 Am. Dec. 679. 

The demurrer admits the truth of the allegations in paragraph 7, 
which is an averment of the facts which it is alleged in paragraph 6 
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was testified to by Pegram in the suit to obtain the judgment. Here we 
have the positive allegation that the plaintiff has a valid set-off against 
three parties, and that one of these parties is entitled to the surplus in 
the Pegram judgment, but that the evidence as to the one so entitled 
is in the possession of the defendants. This is made to appear in the 
bill, with proper technical averments, showing a necessity for a dis- 
covery. 

We think the plaintiff has stated these essential facts with the cer- 
tainty the circumstances would permit. These allegations set out the 
case intended to be made with certainty, and this is sufficient Story's 
Equity Pleading, § 242 ; Foster's Federal Practice, § 69. 

Second. It is urged that the bill is multifarious, which consists in the 
joinder of two or more distinct and unconnected grounds for equitable 
relief, each of which may be the foundation for a separate bill, and that 
in this bill the first cause of action set out is one at law for an assess- 
ment on stock, and the second a claim sounding in tort for the payment 
of secret commissions to Gibbs by the development company and A. R. 
Harvey. The defendants mistake the items of set-off for the cause 
of actionr 

There is only one cause of action set forth. This single cause of 
action is the alleged fact that Pegram intends to collect this judgment 
from the plaintiff, when it would be unjust and inequitable that he 
should do so, because of the fact that he insists upon a right to collect 
the most of it for other parties, who owe the plaintiff upon various 
claims, which should be liquidated before they are entitled to any 
portion of their claim in the judgment. The cases cited in the plain- 
tiff's brief in support of this objection to the bill, to wit, Lewarne v. 
Mexican International Improvement Company (C. C.) 38 Fed. 629; 
Holton V. Wallace (C. C.) 66 Fed. 409 ; First National Bank of Sioux 
City V. Peavey (C. C.)75 Fed. 154; New Hampshire Saving Bank 
V. Richley, 121 Fed. 956, 58 C. C. A. 294 — are cases where the 
plaintiff in the bill joins distinct causes of action or distinct grounds 
of relief. As an example, in the case first cited, the bill brought by the 
stockholders against the corporation and directors for an accounting 
sets forth in three distinct and separate causes of action (1) an illegal 
issue of preferred stock; (2) a breach of trust on the part of the 
directors in fraudulently issuing full-paid stock for a nominal con- 
sideration; and (3) the illegal purchase by them of a certain lottery 
grant. Of this bill it can well be said that it wa6 multifarious, and it 
was dismissed; but in the case at bar there is only one ground for 
the relief sought, and that is that the plaintiff shall be protected 
against the collection of this Pegram judgment by parties who now owe 
the plaintiff company. The multiplicity of claims which the plaintiff 
alleges he is entitled to set off against these parties who are endeavor- 
ing to collect the judgment does not make the bill multifarious. Nor 
can the bill be said to be multifarious because of a misjoinder of de- 
fendants. They are all interested in opposing the relief prayed. The 
rule in this regard was thus stated by Sir John Leach: 

''In order to determine whether a salt is nmltifarLous, or, in other words, 
contains distinct matters, the Inquiry Is not, as this defendant supposes, wheth- 
er each defendant is connected with ever/ branch of the causei but whether 
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tiiepIalBtifTs blU seeks relief in respect of matters whlcib are in their nataie 
separate and distinct If the object of the snlt be single, bnt it happois that 
differeht persons have separate Interests in distinct questions which arise 
out of that single object, it necessarily follows that such difiterent persons 
must be brought before the court, in order that the suit may conclude the 
whole obJecL" Foster?8 Federal Practice, S 73. 

The single purpose of this bill is to restrain Pegram from collecting 
this judgment partly for parties against whom the plaintiff has several 
items of set-off, and the fact, if it should so turn out, that each de- 
fendant is not interested in each item of set-off, does not entitle him to 
prevail in an objection to the bill that it is multifarious for that reason; 
nor do the prayers of a bill make it multifarious when the object of 
the bill is single. Mills v. Kurd (C C.) 32 Fed. 127. 

Third. The next objection is that the bill does not state a case 
which entitles the plaintiff to equitable relief, because he is, in effect, 
seeking, first, to recover an assessment on stock against an alleged 
subscriber, and, second, to recover judgment in an action of tort, and 
to set off one or both of these two different choses in action against the 
judgment. It is claimed the plaintiff is prohibited by the judiciary act 
of 1789 (Rev. St. § 723 [U. S. Comp. St. 1901, p. 583]), from pursuing 
his remedy in a court of equity, and that the defendants are entitled to 
a trial by jury. There might be some force in this objection if the 
primary object of this bill was to collect an assessment upon stock, 
and to recover damages upon an action of tort against the defendants. 
In the enforcement of such obligations debtors are entitled in the 
United States courts to a trial by jury in an action at law where the 
amount to be recovered is $20 or more. The purpose is to restrain 
Pegram, one of the defendants, from collecting a judgment in which 
the other defendants have an interest, and against which interest 
the plaintiff claims to have a set-off, which arises out of a liability 
on the part of these defendants for an assessment on stock and damages 
in an action of tort. The plaintiff has the right to invoke the power of 
a court of equity to relieve him against the collection of a judgment 
which in justice and good conscience should not be collected. 

Justice Jackson, in Rolling Mill Co. v. Ore & Steel Co., 152 U. S. 
615, 14 Sup. Ct 715, 38 L. Ed. 565, says: 

"It is well established that equity will entertain jurisdiction and afford re- 
lief against the collection of a judgment where in justice and good conscience 
it ought not to be enforced, as where there Is a meritorious equitable defense 
thereto, which could not have been set up at law, or which the party was, with- 
out fault or negligence, prevented from interposing. Illustrations of these 
general principles are found in the cases of Leeds v. Marine Ins.. Co., 6 Wheat 
565, 5 L. Ed. 332; Scammon v. Kimball, 92 U. S. 3G2, 23 L. Ed. 483; Crlm 
V. Handley, 94 U. S. 652, 24 L. Ed. 216; Embry v. Palmer, 107 U. S. 3, 2 Sup. 
Ot 25, 27 L. Ed. 346 ; Knox County v. Harshman, 133 U. S. 152, 10 Sup. Ct. 
257, 33 L. Ed. 586; Marshall v. Holmes, 141 U. 8. 589, 12 Sup. Ct 62, 35 L. 
Ed. 870." 

The plaintiff being entitled to equitable relief against an unjust en- 
fqrcement of this judgment, the fact that the ascertainment of amount 
due on an assessment of stock and the liquidation of an unliquidated 
claim for damages in an action of tort, as items of set-off are involved, 
cannot defeat the plaintiff's right to maintain his bill, because the 
defendants would have a right of trial by jury if the sole object of the 
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acdon was eithef iKe collection of the assessment on the stock or a 
suit for' the action of damages. Nor is it a valid objection that the 
plaintiff cannot set off an unliquidated claim in a proceeding of this 
kind. Farmers' Bank v. Penn Bank, 2 L. R. A. 273 (note) ; Fidelity 
Trust Co. V. Merchants' Bank, 9 L. R. A. 108 (note). This point 
has been passed upon by the Supreme Court of the United States in 
Rolling Mill Co. v. Ore & Steel Co., supra, wherein it is said, on page 
615 of 152 U. S., on page 715 of 14 Sup. Ct, 38 L. Ed. 665 : 

"Cross-demands and counterclaims, whether arising out of the same or 
wholly disconnected transactions, and whether liquidated or unliquidated, may 
be enforced by way of set-off whenever the circumstances are such as to war- 
rant the interference of equity to prevent wrong and injustice." 

And again, it is held in the same case that the decided weight of 
authority is to the effect that the insolvency and nonresidence of the 
party against whom the set-off is claimed are grounds for equitable 
interference. In the case at bar the parties are all nonresidents of the 
United States, and one of the parties (the development company) is 
insolvent. 

Fourth. The only other matter w6 need notice is the objection that 
a bill for discovery cannot be maintained in a federal court where the 
only ground for equitable relief appears to be discovery of evidence for 
the enforcement of purely legal demands. We have shown that the 
plaintiff's bill makes a case of which a court of equity clearly has juris- 
diction. Where the subject-matter of the suit is clearly within the 
jurisdiction of a court in equity for redress, and the relief prayed is 
such as the plaintiff is entitled to receive in this court, he is permitted 
to have all the discovery which is relevant and necessary in aid of the 
relief his bill entitles him to receive* Story's Equity Pleadings, § 289 ; 
Foster's Federal Practice, p. 233. 

The demurrer is overruled. 



THE NONPARIEL. 

THE WILLIAM HENGEREIL 

(District Court, W. D. New Yorlc ^ September 7, 1905.) 

1, Oawai*-Oonstbuotion or Bbidge&— Axtthority of State. 

A state has complete power over navigable water courses within Itv 
boundaries, and may authorize and supervise the construction of bridges 
over public canals or other waterways, subject, however, to the power of 
the federal government to remove unnecessary obstructions to navigation. 

2. Sauk— Raii^boad Bbidge— Obstbuction of Navigation. 

A railroad company, although having the right under state authority to 
erect an abutment and pier for a bridge over a public canal, If it main- 
tains the same so as to create hidden or dangerous obstructions to naviga- 
tion and to cause injury to crafts rightfully using the canal, is liable for 
such injury. 

8. Sake--Liabilitt fob Injubt to Vessel. 

A railroad company, which maintained a bridge over the Erie Canal, 
with piers resting on submerged cribs extending beyond the piers on the 
canal side, which were not protected or marked in any way to show their 
location, held liable for the injury of a canal boat and the damage to her 
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ca/go resulting from her collision with such crib, which was not apparent 
to her master, who exercised ordinary skill and care in her navigation. 

4^ Shippino— Oabbieb as Bailee—Suit to Recoveb fob Daicagb to Oabgo. 
A carrier by water of merchandise is a bailee, and has a special prop- 
erty therein which entitles him to maintain a suit for its loss or injury 
in behalf of all parties in interest, and such right is not defeated by the 
fact that the loss has been paid by an insurer. 

5. Same— Use of Trade- Name in Oontbact of Affbeightment. 

The fact that the owner of a vessel is doing business under a flctitlons 
or trade name, and that contracts of affreightment are made in such 
name, will not defeat his right to maintain an action in his own name to 
recover for damage to a cargo. 

In Admiralty. 

Clinton & Clinton, for libelant. 

Pooley & Spratt and John K. White, for claimant 

Harvey L. Brown, for canal boats. 

HAZEL, District Judge. This proceeding was instituted against 
the claimant, a railroad corporation, to recover damages sustained by 
the libelant in consequence of a collision in the Erie Canal of the canal 
boat Nonpariel with a submerged wooden crib surmounted by a pier. 
Such pier or abutment, together with several others, supported the rail- 
road bridge of the claimant across said canal and adjacent waters of 
Tonawanda creek. The mishap occurred at about 1 :30 o'clock a. m. on 
May 14, 1901, at Tonawanda, N. Y., while the Nonpariel was being 
pushed by the steam canal boat William Hengerer, which also had in 
tow two other canal boats not involved in this controversy. The canal 
boats named were brought in on petition of claimant under admiralty 
rule 59. They were securely lashed together tandem fashion, and were 
proceeding westwardly in the Erie Canal, bound for Buffalo, N. Y. 
The weather was favorable, excepting a slight haze, which, however, 
did not obstruct the view of the commandant of the tow and in no 
way contributed to the accident. About 1,000 f^et easterly of the abut- 
ments referred to, there is a bend in the canal, from which point 
the piers of the bridge can be plainly seen. The distance between tihe 
towpath and the abutment with which the Nonpariel collided is about 
70 feet. On the night in question the master of the tow stood watch 
on the Nonpariel. From the time of turning the bend in tiie canal 
his ability to observe objects in his course became impaired and ob- 
scured by reason of the glare from strong reflector lights upon an 
approaching canal boat and scow drawn by horses on the towpath side 
of the canal. Immediately uppn seeing such boats, which were pro- 
ceeding eastwardly about 50 feet from the canal bank, and to keep clear 
of them, the speed of the Hengerer was reduced from 3 to 2 miles 
per hour and her helm ported; the tow going starboard toward the 
berm bank. Soon afterward, while proceeding in the canal and creek, 
the master of the tow again altered his course to port. He \yas then 
approximately 60 or 75 feet from the abutment and heading toward 
it. He was unable to clear the submerged crib upon which the abut- 
ment rested, and accordingly the Nonpariel collided with it and stove 
a hole in her bow. The injured boat was 98 feet long, 17 feet 6 inches 
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beam, dra-mng 6 feet of water, and was steered by the rudder on the 
Hengerer. Directly after the impingement she sunk to the bottom of 
the canal and her cargo of sugar was extensively damaged. The 
submerged cribbing extended in an easterly direction toward the ap- 
proaching boat about 6 feet beyond the end of the pier, and upon the 
southerly or canal side of the pier it projected about 1 foot. 

The navigability of the creek as a separate waterway or as a part of 
the Erie Canal is in sharp conflict. Evidence was given tending to 
show that Tonawanda creek was a navigable stream, though in diflferent 
parts near the place of collision its waters were concededly shallow. 
Passing canal boats did not navigate on the northerly side of the 
pier, but invariably remained in the canal, on the southerly side thereof. 
Capt. Kill, master of the tow, a competent navigator of canal boats, 
was thoroughly familiar with the bridge, the abutments spanning the 
canal and creek, and their distances from the canal bank. The facts 
show that the glare from the lights* on the approaching canal boats 
did not prevent him from seeing the towpath, yet he was unable, on 
account thereof, to see the abutment until close to it. As he neared the 
bridge, the moving reflector lights, which were then west of the 
abutment, became brighter. Although proceeding cautiously, he was 
unable to plainly observe objects in his pathway until the Nonpariel 
reached a point about 60 or 75 feet distant from the pier. He en- 
deavored to avoid the collision with the abutment by a seasonable 
maneuver of his helm, and probably would have cleared the same, had 
not its crib extended about 1 foot into the canal beyond the invisible 
bank. The contention of claimant that the injury to the canal boat 
was sustained solely on account of bad seamanship is not supported 
by the proofs. 

Libelant contends, inter alia, that, as the waters of Tonawanda creek 
were canalized, such creek was a navigable stream, within the legal 
definition of that term, and the erection of the abutments in question 
was presumptively illegal and a public nuisance. The principle of law 
governing this contention is quite clear; but, as this action was not 
brought to remove objectionable piers and bridges, the legal navigability 
of Tonawanda creek is not strictly necessary to a decision of this con- 
troversy. Assuming Tonawanda creek, however, to be public waters 
of the United States, it is nevertheless shown by the evidence that in 
canalizing the same a well-defined channel for the safe passway of canal 
boats was established. Conceding that Congress did not authorize the 
construction and maintenance of the bridge and pier in question, and 
that they were not erected in- accordance with federal supervision, the 
evidence of claimant, nevertheless, indicates that the state exercised 
authority and control over the waters in question. It is incontrovertible 
that the state has complete power over navigable streams and water 
courses within its boundaries, and it may authorize and supervise the 
construction of bridges over canals, rivers, and waterways within its 
limits, reserving, however, to the federal government the power to re- 
move unnecessary obstructions to navigation. Escanaba v. Chicago, 
107 U. S. 678, 2 Sup. Ct. 185, 27 L. Ed. 442 ; Transportation Com- 
pany V. Parkersburg, 107 U. S. 698, 2 Sup. Ct. 732, 27 L. Ed. 584 ; Will- 
son V. Blackbird Creek Marsh Co., 2 Pet. 245, 7 U Ed. 412. The pier 
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in question was erected by authority of the general railroad law of the 
state and by express permission of its officers having authority in the 
premises. Whether such permission was properly exercised, or whether 
the abutment endangered safe navigation, is a proposition with which 
we are principally concerned. If, by erecting an abutment or series of 
abutments to support a bridge, the waterway or channel is made imsafe, 
and vessels are hindered or obstructed in their navigation, then by rea- 
son of such hindrances or interference, if unexplained, a liability is es- 
tablished. Such is the holding of the cases. Blanchard et al. v. West- 
em Union Telegraph Co., 60 N. Y. 510 ; Casement v. Brown, 148 U. 
S. 615, 13 Sup. Ct. 672, 37 L. Ed. 582; Vessel Owner's Towing Co. 
V. Wilson et al., 63 Fed. 626, 11 C. C. A. 366 ; Harrison v. Hughes, 
125 Fed. 860, 60 C. C. A. 442; The Modoc (D. C.) 26 Fed. 718; 
Clement v. Metropolitan West Side El. Ry. Co., 123 Fed. 271, 59 
C. C. A. 289. 

So that in this case the claimant railroad company, though having 
the right to erect the abutment and cribbing, must nevertheless main- 
tain the same so as not to create hidden or dangerous obstructions in 
navigation or to cause injury to crafts rightfully using the canal. 
From the proofs it is evident that the cribbing or caisson, as already 
stated, projected a submerged ledge or step in the creek and also in the 
canal. It was the plain duty of claimant to safeguard such obstruction, 
which endangered safe navigation, or to r distinctly mark the place by 
spring piling or otherwise as would afford ample protection to boats 
lawfully navigated in the ordinary manner. Although acquainted with 
the channel and its surroundings, the master of the tow did not know 
of the existence of the submerged obstruction. He had frequently 
passed under the bridge and alongside of the abutment ; but, its danger- 
ous character not being apparent, he cannot be held in fault. The 
Pierrepont (D. C.) 42 Fed. 687; The James A. Garfield (D. C.) 21 
Fed. 474; Wilson v. Charleston Pilots' Ass'n et al. (D. C.) 57 Fed. 
227. He was bound to exercise ordinary skill and diligence in the 
management of the tow, and the evidence does not disclose the omission 
of this obligation. If the abutment had been properly guarded, and 
marked or illuminated to give warning of danger, his negligence or 
concurring negligence probably would be perceivable. 

Claimant contends that the character of the hole in the bow of the 
Nonpariel, considered in connection with the testimony as to her dis- 
tance from the abutment and from the towpath, discloses that she did 
not strike the projection of the cribbing in the canal, but that in fact 
she came in contact with the projection which extended into the creek 
outside the canal line, and hence the primary cause of the collision is 
attributable to the navigation of the tow out of her course. This con- 
tention, however, is not persuasive. There was an abundance of water 
in the creek just outside the canal line at the point where the pushing 
steam canal boat ported her helm, and it is unimportant whether 
the impact was in the creek, close to the canal, or actually in the 
canalized portion of the stream. The claimant must be held wholly in 
fault, inasmuch as the evidence shows that the extention of the cribbing 
and failure to give warning thereof was the proximate cause of the dis- 
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aster. The City of New York. 147 U. S. 72, 13 Sup. Ct. 211, 37 L. 
Ed. 84. 

I have considered the testimony of the witness Knight, and as to 
boat clearances in the month of May down to and including the date 
of collision. Such evidence, it is contended, is corroborative of the as- 
sertion that no canal boat and scow, such as described by witnesses for 
libelant, passed eastwardly at the time of the collision, and accordingly 
the claim that Capt. Kill was blinded by the glare of light is a pure fab- 
rication. The evidence of Kill, master of the tow, and of Becker and 
Loughlin, two of the crew, is to the effect that a canal boat and scow 
with powerful reflector lights passed eastwardly on the opposite side of 
the canal. Such positive and direct testimony of witnesses who were in 
a position to accurately observe the occurrence is entitled to more cre- 
dence than that of the witness Knight, who stood on a bank 300 feet 
distant, and whose testimony is purely negative. 3 Greenleaf on Evi- 
dence (6th Ed.) § 376; The Alabama (D. C.) 114 Fed. 214, 

Neither, under the circumstances, would it have been prudent for the 
Hengerer to back her engine or for the Nonpariel to drop her anchor. 
To reverse the momentum of the tow, despite hfer slow speed, undoubt- 
edly would have resulted in losing steering control, and probably with 
more certainty in disaster. 

The propositions that libelant has no authority to maintain this ac- 
tion, on the ground that concededly the damages have been paid by the 
insurers of the cargo, and, further, that the business of the libelant 
was conducted under the trade-name of American Transit Company, 
are not thought to be of sufficient inq)ortance to warrant dismissing the 
libel. It is uniformly held that in a contract of affreightment, such as 
considered here, the party undertaking the carriage of merchandise or 
its transportation by water from one point to another is a bailee and 
has a special property therein, and on account of his interest in the 
property carried may bring an action against a wrongdoer to recover 
damages for its destruction or spoliation. Another action by the 
cargo owner or insurer to recover for the loss is not permitted, where 
the damage has been satisfied or the wrongdoer has been released from 
liability. Payment by the tort-feasor to the libelant of the damages 
sustained by reason of the injury would be an effectual bar to any 
further recovery arising out of the same cause of action, either by the 
cargo owner or the insurer. The Jersey City, 51 Fed. 527, 2 C. C. A. 
365 ; Hardman v. Brett (C. C.) 37 Fed. 803, 2 L. R. A. 173. In The 
Commander in Chief, 1 Wall. 51, 17 L. Ed. 609, it was held that "un- 
doubtedly all persons interested in a cause of collision may be joined 
in the libel for the prosecution of their own claims and the protection 
of their own interests," and that other persons interested in the re- 
covery may petition to intervene for the protection of their interest 
at any time before the fund is actually distributed and paid out of the 
registry of the court. The Propeller Monticello v. Mollison, 17 How. 
152, 15 L. Ed. 68 ; The Beaconsfield, 158 U. S. 303, 15 Sup. Ct. 860, 
39 L. Ed. 993 ; City of Chicago v. Pennsylvania Co., 119 Fed. 504, 67 
C. C. A. 509. The cases cited are applicable, and decisively negative 
the point that payment of the loss by the insurance company prevents 
recovery by the shipper or carrier. 
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In the case of Wood v. Erie Railway Co., 72 N. Y. 196, 28 Am. 
Rep. 195, it was decided by the New York Court of Appeals that 
the fact that an owner and shipper of property is doing business under 
a fictitious or trade name is no defense in an action by the owner for 
damage to such property while in transit. Hence it is clear, even 
though the contract of affreightment was made in the name of the 
American Transit Company, the undisputed evidence being that libelant 
transacted business under that name, that the objection urged is not 
such as to conclude the prosecution of this action in the individual 
name of libelant. In any event, nO harm will result in allowing an 
amendment to the libel setting forth the fact that the business was 
conducted under the trade-name mentioned. Permission to so amend 
being requested in libelant's brief, it may be considered as granted. 
Benedict on Admiralty, § 483. 

Evidence was given showing payment by libelant to the cargo own- 
ers of the amount of $19,106.74 in full of their damages. The dam- 
aged cargo was sold by libelant at auction for $5,000, and after paying 
expenses, as well as allowing for loss of freight, there remained an 
actual loss of $15,520.51. This amount libelant is entitled to recover, 
with interest from the 14th day of May, 1901. 

A decree may therefore be entered against the New York Central 
& Hudson River Railroad Company, which alone is deemed in fault 
for the collision, and dismissing its petition to bring in the canal 
boats Nonpariel and William Hengerer, with costs. 



PERKINS y. HENDRYX et aL 

(Circuit Court, D. Massachusetts. December 11, 1906.) 

No. 1,752. 

1. Bqihty— Bill of Review Against Pabtners— Necessabt Pabties. 

To a bUl in equity in the nature of a bill of review to vacate a decree 
In favor of a partnership, where the partnership has been dissolved and 
one of the partners has died since the decree was entered, his adminis- 
trators are substantial, but not necessary, parties, and where they cannot 
be brought in because out of the Jurisdiction the court will not for that 
reason dismiss the bill, but will permit the suit to proceed against the 
other partners. 

2. Same— Vacation op Deobee— Mistake. 

A decree In equity dismissing a bill, entered by mistake on bill and 
answer, when, in fact, the case had not been set down for hearing on 
bill and answer, was without jurisdiction and void, and the complainant 
is entitled to have the same vacated on the filing of a bill In the nature of 
a bill of review, and to a hearing on the merits without regard to the 
lapse of time, where there has not been such laches on his part as to de- 
bar him from such relief. 

In Equity. 

John Mc C. Perkins, pro sc. 

L. L. Scaife and Dwight L. Fullerton, for defendants. 

HALE, District Judge. This is a bill in equity in the nature of a bill 
of review. The original case was heard on bill and answer. On March 
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31, 1888, a decree was entered dismissing the bill. The complainant 
now seeks to have that decree vacated, upon the ground that the court 
was without jurisdiction to make the decree, for the reason that the 
case was, in fact, never set down for hearing on bill and answer. The 
present bill sets out all the material proceedings upon the original bill 
down to July 21, 1885, with copies of the pleadings and docket entries 
attached and made a part of the bill. Among these entries is the 
following : 

"July 21, 1885, answer to bill amended so as to become a bill for relief, 
filed. Heard before Ck>lt, J., on bill and answer." 

The bill sets out the full decree dismissing the bill. The bill, among 
other things, contains this prayer : 

**Yonr complainant prays that the decree of dismissal of March 81, 1888, 
may be set aside and vacated because the court had no jurisdiction to en- 
tertain the submission on the bill and answer of July 21, 1885." 

The theory of the complainant is that the court was absolutely with- 
out power to hear and determine the case on the bill and answer, in the 
absence of a submission; that all proceedings subsequent to such de- 
termination of the case were null and void ; that the decree entered on 
March 31, 1888, was not merely voidable, but absolutely void; and 
that no lapse of time can give effect to a void decree. 

1. The respondents urge that the bill should be dismissed for want 
of necessary parties. The bill alleges the defendants to be as follows : 

••Andrew B. Hendryx, a dtlzen of New Haven, in the state of Connecticut, 
and Nathan S. Johnson, a citizen of Waverly, in the state of New York, the 
surviving members of the firm of Andrew B. Hendryx & Oo., formerly doing 
business in New Haven, Conn., Lockwood Hotchkiss, the third member of the 
firm of Andrew B. Hendryx & Co., the original d^endants in this suit, having 
deceased on January 31, 1903, in Derby, Conn." 

The defendants now say that the bill should be dismissed, because the 
administrators of the deceased partner, Hotchkiss, are indispensable 
parties. The question is whether this bill of review can be brought 
against the surviving partners sjbne, or whether it must be dismissed 
on the ground that tiie administrators of the deceased partner are 
necessary parties ; Lockwood Hotchkiss, now deceased, having been a 
party to the original suit. It is impossible actually to make ttiese ad- 
ministrators parties, because they cannot be reached by ttie process 
of this court, and also because, as it is urged, administrators cannot 
either sue or be sued outside of the state from which they derive their 
authority. This point was raised by the defendants* plea and was heard 
by the Circuit Court. In January, 1904, in a very clear and ample 
opinion (127 Fed. 448) the court overruled the plea of the defendants, 
and said: 

**There is therefore no good reason why the bill of review should not pro- 
ceed against these defendants^ nor why the original decree, upon proper cause 
shown, should not be set aside as to them. If subsequently, in the course of 
these proceedUigs, it should appear that the partnership assets are insuffi- 
cient to meet the complainant's claim, and it is sought to hold the individual 
property of the defendants liable, the question may properly arise whether 
the cause can proceed further In the absence of the representatives of the d»> 
r*caaed partner." 
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Defendants how claim that they have shown by testimony that the 
firm was dissolved and its affairs settled before the death of Hotchkiss, 
and that it follows, if the present defendants are held liable, that they 
must respond out of their individual property. Upon a careful ex- 
amination of the record I do not find any affirmative evidence proving 
the facts claimed by the defendants ; but, even if such facts were shown, 
the court is of the opinion that such facts would go no further than to 
show that the administrators of the estate of the deceased defendant 
are interested and "substantial" parties, but not necessary and in- 
dispensable parties. 

In Barney v. Baltimore City, 6 Wall. 280, 18 L. Ed. 825, in speaking 
for the Supreme Court, Mr. Justice Miller enumerates the three classes 
of parties which courts in chancery have recognized, namely, formal, 
substantial, and necessary parties. He says further : 

"The learning on the subject of parties to suits in chancery Is copious, and 
within a limited extent The principles which govern their Introduction are 
flexible." 

Necessary parties are those whose absence would leave the contro- 
versy in such a condition that its final determination would be impos- 
sible, or highly inconsistent with equity and good conscience. I think 
that these administrators are parties who are clearly within the defini- 
tion of "substantial parties." They are parties who would have an 
interest in the result and ought to be joined if they were within the 
jurisdiction ; but their interests are separable from those of the other 
defendants. Their absence does not prevent equity from being done 
to the other defendants. 

In Daniell's Chancery Pleading & Practice, vol. 1, § 150, Lord 
Redesdale's language is cited: 

"When a person who ongnt to be a party is out of the Jurisdiction of the 
court, that fact, being stated in the bill, and admitted by the defendants, or 
proved at the bearing, is, in most cases, a sufficient reason for not bringing 
him before the court; and the court will proceed, without him, against the 
f other parties, as far as circumstances will permit.** 

The text-writer cites a long line c^ authorities sustaining this prop- 
osition. 

In Cockbum v. Thompson, 16 Ves. 326, Lord Eldon treats of the 
subject of dispensing with parties, and says: 

"The same principle in a great variety of cases has obliged the court to 
dispense with the general rule as to persons out of its Jurisdiction; and 
there are many Instances of Justice administered in this court In the absence 
of those, without whose presence as parties, if they were within the Jurisdic* 
tion. It would not be administered, as It obviously cannot be so completely, 
as if all persons interested were parties, but the court does what It can." 

In Lawrence v. Rokes, 53 Me. 110, a leading authority in Maine, 
Judge Kent says : 

*'VVbere persons not within the Jurisdiction are named as parties, it may 
be required, before a hearing on the merits, that the court should be satisfied 
that the absent parties have actual knowledge of the pendency of the bill 
against them, and that they can, if they see fit, appear and answer, if such 
notice, formal or informal, can be reasonably given. But this is not absolutely 
eeseatial to authorize the court to proceed with the parties before them. It 
Is a matter in the discretion of the court in each case, depending upon Its 
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duracter. ^ ^ * Tlie Supreme Oonrt of tbe United States has often con- 
•Idered tbUi question of necessary iMirties> and bas gone great lengttis In sus- 
taining bills, where all the parties could not be reached." 

The court then cites numerous Supreme Court cases of this character. 

In Towle v. Pierce, 12 Mete. (Mass.) 329, 332, 46 Am. Dec. 679, 
the Massachusetts court renders its decision on the strength of a cita- 
tion from Story : 

"The general rule Is that to a bill against a partnership all the partners 
must be made parties; but if one of tbe partners be resident ia a foreign' 
country, so that he cannot be brought before the court, and the fact is so 
charged in the bill, the court will ordinarily proceed to make a decree against 
tbe partners who are within the jurisdiction, with this qualification, however, 
that it can be done without manifest Injustice to the absent partner.** 

In Whitehouse's Equity Jurisdiction, Pleading & Practice in Maine, 
a book of real value, not only in Maine, but to the general equity stu- 
dent and practitioner, the author gives a valuable list of citations upon 
this subject, and states the rule as to substantial parties as clearly as it 
is stated an3rwhere in the text-books. He says : 

"The term 'substantial parties' Includes those persons who hare some ma- 
terial or beneficial Interest in the subject-matter of the suit, so that their 
Joinder and subjection to the Jurisdiction is desirable and will be required by 
the court when practicable, In pursuance of that rule which requires that the 
court shall do complete and final Justice by adjusting all the rights of all 
parties inyolyed in the cause, but whose interests are separable from other 
parties before the coiurt, so that if it Is impossible, or extremely inconyenient, 
to subject them to the Jurisdiction, the court can proceed to a decree without 
them, and do final Justice to the parties before it without affecting the in- 
terests of such persons as are not before it" 

In 127 Fed. 448, Judge Colt decided the question of parties as it 
was then before him upon the plea. His reasoning and citation of au- 
thorities is entirely applicable to the question now before the court and 
decisive of it. The absence of these parties from the jurisdiction, and 
the impossibility of obtaining their presence within the jurisdiction, 
should not prevent the court from doing equity in this suit to the per- 
sons who are actually before.it The bill will not be dismissed for this 
cause. 

2. The court may now proceed to the main question arising in the 
case. Under all the facts shown in the record, and in view of the rules 
that should govern courts of chancery, should the decree of dismissal 
of March 31, 1888, be vacated ; the court having had no jurisdiction in 
the premises? 

In 1897 a bill in equity, in the nature of a bill of review, was brought 
before this court by the same complainant against the same defend- 
ants, and against the defendant Hotchkiss now deceased. On that bill 
the complainant alleged substantially the same state of facts as are set 
out in the bill in equi^ now before the court Among other things, 
he pleads that the defendants filed their answer to the bill in equity, 
No. 2,023, on June 29, 1885 (a copy of which answer was afterwards 
filed on March 31, 1887), and th^t the complainant submitted the case 
on the bill and on that answer ; but that, without the knowledge of the 
complainant or of the court, the answer filed on June 29, 1885, was 
"fraudulently removed from the files of this court, and no note of the 
149F.— M 
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filing of said answer was made in the- court docket by the then derk 
of this court." In the bill of 1897 complainant rests his whole case on 
fraud, setting forth that the answer of June 29, 1885, was ''fraudulent- 
ly removed from the files of this «ourt." 

Judge Colt heard the case in the Circuit Court. In Hendr3rx v. Per- 
kins, 114 Fed. 801, 52 C. C. A. 435, his decision is found. In that de- 
cision he found the facts in detail and fully stated the case. He found 
that no fraudulent practice of any nature whatsoever had been proven 
in the case. . He thus stated his conclusion: 

"On July 21st the defendants filed an answer to the supplemental bUl for 
discovery and relief, and the court proceeded to a hearing on this bill and 
answer. This is most material. The complainant objected to any hearing 
upon this bill and answer, and the court had no right to set the case down 
for hearing, unless upon motion of the complainant or with his assent That 
hearing took place under a mistake of all parties — ^the counsel for the com- 
plainant, because he\ supposed that the case had been set down for hearing 
upon the bill and answer as they stood on June 29th, when it could not have 
been so set down under the facts as I find them ; and under a mistake of the 
court and of the counsel for the defendants In setting the case down for 
hearing upon the bill and answer of July 21st The result is that the com- 
plainant has not been allowed to make out his case. There has been no hear- 
ing upon the merits. There was a mistake of fact, for which I think the 
parties, the counsel, and the court were all to a certain extent responsible. 
The court undertook to render a decision and enter a decree upon the bill 
and answer filed on July 21st, which was a wrong proceeding on its part. 
To be sure, the complainant contended* for a position which was untenable, 
and which helped to mislead the court; but that affords no justification of 
the course which was pursued. • * ♦ Under all the circumstances I have 
decided to take the responsibility of allowing this case to be reheard, leaving 
my action to be reviewed by the appellate court I propose, therefore, to en- 
ter an order that the final decree entered on March 31, 1888, be vacated ; that 
the copy of the amended answer filed on the 3lst day of Mftft^h be treated in 
all respects as the amended answer to the bill for discovery, ordered by the 
court on June 29, 1885, and which has been lost from the files of the court; 
that all other opinions, motions, and orders made or entered subsequent to 
July 21, 1885, be vacated; and that the cause stand upon the pleadings as 
they appear on the 21st day of July, 1885." 

From the decision of the Circuit Court an appeal was taken. In 114 
Fed. 803, 52 C. C. A. 435, is found the decision of the majority of 
the Circuit Court of Appeals hearing the case. The decree of the Cir- 
cuit Court was reversed upon the ground that the record disclosed an 
original bill to impeach the decree on the ground of fraud; that no 
fraud was found, and so it was impossible to render a judgment for 
the complainant Shortly after the decision of the Circuit Court of Ap- 
peals the complainant filed in the Supreme Court a petition for a writ 
of certiorari, which was denied. In March, 1893, complainant filed a 
petition to the Circuit Court of Appeals for recalling the mandate. The 
court treated this petition as a petition for a rehearing, and in 123 
Fed. 269, 59 C. C. A. 266, the court denied the petition, and, among 
other things, said : 

"Whatever we have decided with reference to the case has been on It as 
made by the record, which we have held discloses an original bill to Impeach 
a decree on the ground of fraud. While a consideration of this question nec- 
essarily called out several propositions which may lead to the conclusion that 
the complainant below, now the appellee, is entitled to no relief whatever, 
yet it must not be assumed that we have so decided. In other words, we have 
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not Judicially considered whether be could proceed by a sommary petition, 
or l^ any method which would claim that the proceedings below on the orig- 
inal bill were void for mistake on the part of either himself or the court, 
if there was any. As to all such considerations, we express no opinion except 
as necessarily involved In the question^ Judicially before us in the manner 
we have already stated." 

It appears, then, that the decision of the Circuit Court was based up- 
on the proposition that, while no fraud was shown, a mistake was clear- 
ly shown. This decision of the Circuit Court was reversed by the Cir- 
cuit Court of Appeals, because there was not enough in the record 
before it to raise any question except the question of fraud. In. the 
record now before us the complainant bases his prayer for relief on the 
ground that by mistake the court took certain action in the premises 
which it had no jurisdiction to take. 

Upon a careful examination of the decision of Judge Colt, to which 
I have referred and which is found in 114 Fed. 801, 52 C. C. A. 435, 
it is evident that he intended his decision to be a finding of facts. The 
decision is evidently not intended as a formal opinion. The early part 
of the decision is intended to state the facts on evidence which he 
found. The latter part states his conclusions. In 123 Fed. 270, 59 
C. C. A. 266, the Circuit Court of Appeals has said : 

"It may be well to state here that the law Is thoroughly settled that a mere 
opinion of a Judge In the Circuit Court in an equity c*ase is not a 'finding and 
statement of facts.* This has been very lately said by the Supreme Court 
In Finney v. Guy, In an opinion passed down on April 6, 1903, 23 Sup. Ct. 
558, 47 L. Ed. 839, in the following language: *No such issue was involved 
in the Hanson Case, and the opinion regarding such question is only the opin- 
ion of the verjr able judge who gave It upon an abstract proposition, as dis- 
tinguished from an adjudication upon a point actually in issue.' " ^ 

I do not think that the Circuit Court of Appeals on the strength of 
Finney v. Guy intends to exclude the court from looking to Judge 
Colt's decision to obtain certain facts which he has stated to be facts; 
but, however that may be, the record now before me shows clearly 
what mistake was made. An answer was filed on June 29th. The 
cause was set down for hearing on bill and answer. Subsequently, 
on the 21st day of July, another answer was filed; but the case was 
not, and could not have been, set down for hearing upon that answer. 
The court; then, under mistake of fact, dismissed the amended bill, 
upon which there had never been any submission. It dismissed the 
bill upon the probative force of the answer, when, in fact, the case 
had not been set down for decision upon the amended bill and answer. 
The result was that the complainant never had his day in court. It 
may have been that, if issue had been joined and proofs offered in re- 
spect to .matters contained in the answer, the complainant would have 
found himself in further difficulties. We cannot now try out that case 
and find what would have happened. The fact, however, is clearly 
before us that the complainant never did have his day in court. In an 
opinion dissenting from the majority of the court on the case as pre- 
sented in the bill of 1897 Judge Aldrich said: 

**l am under a strong conviction that the relief sought ought to be afforded, 
not upon the ground of fraud, for that is not shown, but upon the ground of 
accident or mistake, which is found as a fact, and stated by the learned cir- 
cuit Judge in the cou.l below as a reason for his action in vacating the orig- 
kial decree; and, if necessary for such relief, that leave should be granted 
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to reframe the petition, to the end that relief may be afforded upon the gioimd 
of mistake in accordance with the view of tiie circuit court as shown by- 
the findings and the opinion therein.** 

The majority did not take the '^iew that the court had the right to 
proceed as suggested by Judge Aldrich, but did make the explanation 
in 123 Fed. 270, 59 C. C. A. 266, which I have quoted above, and which 
looks to some future action, claiming that "the proceedings below on 
the original bill were void through mistake.'* Such action has been 
taken by this bill of review. The record is fully before this court It 
appears that by a mistake for which, as Judge Colt finds, the parties, 
counsel, and the court were all to a certain extent responsible, the court 
undertook to render a decision and to enter a decree upon the bill and 
upon an answer filed on July 21, 1895, when^ in fact, there had been 
no submission of the case upon these papers. It would have been 
easy for Judge Colt to excuse himself from admitting any fault on his 
part, and to attribute the result to the untenajjle position taken by the 
complainant, to which reference is made, and to the mistake of parties ; 
but he frankly assumed a part of the blame for the mistake, and made 
no excuse. He did this with a simple desire to do justice. He per- 
formed an act of clear judicial integrity. 

The case now presents a record which shows that the court acted be- 
yond its jurisdiction. Such action was absolutely void. The court 
cannot sustain the contention of the defendants, that the error was 
merely one of practice and within the jurisdiction of the court, although 
this position has been argued with great ability. Much of the learn- 
ing which learned counsel have invoked would apply if the record 
showed that the court had jurisdiction and had made a mistake. Clear- 
ly the test is whether or not the court had jurisdiction in what it did. 
The record shows that it had no jurisdiction. Having, then, no power 
to hear the case on the submission which it made, its judgment and 
decree were void. No length of time can give effect to a decree based 
upon no jurisdiction. No lapse of years can give virtue to a void judg- 
ment. As Judge Aldrich has said: 

"It is inconceivable that a court may relieve from the mistake of a clerk In 
filing a wrong paper or wrong order, and stiU be without power to relieve 
from its own mistake in taking up, considering, aud dismissing a case upon a 
wrong paper or a record not submitted." 

This court should not be prevented from doing justice by the fact 
that the complainant has been slow in invoking the aid of the court; 
that he was at first under the misapprehension that he was a victim of 
fraud, rather than of mistake ; that through illness, or from other caus- 
es, he has not availed himself of all the opportunities which courts of 
equity have afforded him, or by the fact that 'the granting of the relief 
sought by his bill may only bring him into further litigation. 

The fact still remains that he is entitled to have his day in court, 
and by a mistake he has been deprived of his right. It is tfie duty of 
this court upon the record to give the complainant this right. The iol- 
lowing entry may be made with reference to the original suit, No. 
2,023, namely: 

The final decree entered on March 31, 1888, is vacated. The copy 
of the amended answer filed on the 31st day of March, 1887, is to be 
treated in all respects as the amended answer filed ia court on June 29, 
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1885, which was lost from the files of the court All opinions, mo- 
tions, and orders made and entered subsequent to July 21, 1885, are 
vacated ; and it is ordered that the case stand upon the pleadings as 
they appeared on the 21st day of July, 1885. 



BRITISH MARTTIMB TRUST, Limited, r. MUNSON S. 8. LINBL 

(District Court, & D. New York. No^ramber 14, 1906.) 

L SmppiNO— Maivnsb or Loading bt Guabterer— Use or Masts to Suppobt 

BOO&IB. 

A custom of charterers of vesnels to use their masts as parts of the ap- 
paratus of derricks for loading aiid discharging cargo, in the absence of 
express contract, cannot impose on the owners of chartered vessels the 
duty and responsibility of providing masts of suflacient strength to sus- 
tain loads of unusual and excessive weight, and, where a vessel is of 
such strength in construction as to fully meet all the requirements of her 
class and rating at Lloyds, and of her charter, and a charterer, who, with- 
out the consent of the owner or master, in loading subjects her masts to 
strains far above their computed working strength, takes the risk and 
responsibility. 

[Kd. Note^~»For cases hi point, see Gent Dig. voL 4i» Shlpphig, U 219, 
220.1 

2L 8akb— LiABiLrrr roB BBXAKrKo of Mast. 

A steamer was chartered by a time charter to be employed in carrying 
lawful merchandise. The loading was to be done by the charterer with 
the assistance of the crew; the owners to provide ropes, falls, etc., to 
handle ordinary cargo up to three long tons In weight, and the captain to 
be under the orders of the charterer as regards employment, agency, or 
other arrangements. At the time of the charter the nature of the cargo 
was unknown, but the charterer subsequently decided to take a full cargo 
of 35 locomotives from New York to Colon. The boilers weighed 18 tons, 
of 2,000 pounds each, and the tenders 14 tons each. The vessel's tackle 
being inadequate to handle such weights, the charterer, without consulting 
the master, rigged a boom connected to the mast, which was strengthened 
by preventers, which, however, and especially on one side, were inade- 
quate to secure rigidity of the mast. When most of the cargo had been 
loaded, and while a tender was being lifted, first a shroud pin and then 
the mast brok& Both were of sufficient strength for ordinary purposes, 
and the vessel was rated by Lloyds as 100 Al. Held, that the responsibil- 
ity' for the loss rested upon the charterer, and not upon the vessel. 

3. Sake— DuTT to Pbovidb Mxr to Rtjr Winches. 

Under a charter party which required the owners '*to provide men to 
run winches," the ship's duty Is satisfied by furnishing competent men. 
although they may not be personce grat» to the charterer's stevedores." 

[Ed. Note. — ^For cases In point, see vol. 44, Gent. Dig. ( 161.] 

In Admiralty. On libel and cross-libel. 

Convers & Kirlin and Mr. Hickox, for libelant and cross-respondent 
Wheeler, Cortis & Haight and Mr. Bullowa, for respondent and 
cross-libelant. 

HOUGH, District Judge. \Vhile loading cargo in this harbor on 
April 25, 1906, the mast of the steamship Austriana, then under 
charter to the Muhson Steamshio Line, buckled and broke. The 
owners of the Vessel have been obliged to pay for the cost of repairs, 
and the charterers have incurred expense through delay and interfer- 
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ence with the loading and discharge of the cargo. Each party alleges 
that the breaking of the mast was the fault of the other, and both 
have filed libels. 

The vessel had been chartered on April 6th, and before that date no 
information had been given the owners as to the cargo intended for 
her, and, indeed, the charterers did not know until after that time with 
what they would load her. The charter party is in the "Government 
form" of time charter, has been known to the trade for many years, 
and contains no direct reference to the steamer's masts. The charter 
provisions material, in the opinion of either party, to this controversy, 
are, in substance, as follows : The steamship is described as of 6,800 
tons dead weight carrying capacity, built in 1901, and classed 100 Al 
at British Lloyds. She is stated as "tight, staunch, strong and in every 
way fitted for the service." She is to be "employed in carrying lawful 
merchandise." The owner is to provide and maintain a full comple- 
ment of officers, seamen, engineers and firemen. The charterers shall 
pay "all other charges whatsoever," except those specifically allotted 
to owners' account by the charter party. The captain "shall render all 
customary assistance with ship's crew and boats." The captain shall 
be appointed by the owners, but shall be "under the orders and direc- 
tion of the charterers as regards employment, agency or other arrange- 
ments." The owners are "to provide ropes, falls, slings and blocks, 
necessary to handle ordinary cargo up to three tons (of 2,240 lbs. each) 
in weight." The steamer is "to work night and day, if required by 
charterers, and all steam winches to be at charterers' disposal during 
loading and discharging, and steamer to provide men to work same 
both day and night as required ; charterers agreeing to pay extra ex- 
pense, if any, incurred by reason of night worlc, at the current local 
rate." In the event "of loss of time from deficiency of men," payment 
of charter hire shall cease until the vessel be "again in an efficient 
state to resume her service." 

On or about April 9th, the charterers concluded to use the Austriana 
to carry a cargo of locomotives from New York to Colon. They hoped 
to ship on her 40 complete engines, but she was found capable of 
stowing no more than 35. The loading of each locomotive entailed 
the lifting of a boiler and tender, besides other smaller parcels. The 
packed weight of a boiler was known to be from 18 to 19 (short) tons, 
and of a tender something over 14 (short) tons. Thus 70 packages, 
weighing over 14 tons, were in some way to be lifted on board in 
New York, and similarly gotten overside at Colon. 

The charterers are, and for years have been, large employers on time 
charter of vessels in West Indian and South American trade. Their 
fleet seems to average about 50 vessels, and it has at times been even 
more numerous. It is, and long has been, their habit, and that of 
other charterers, to use the masts of vessels in their employment as 
parts of the apparatus of derrick boc«ns, etc., necessary for the handling 
of cargo. They had in their business used masts in loading packages 
weighing as much as 20 or (according to some witnesses) 25 tons; 
but never before had they destined for any one vessel a cargo contain- 
ing such numerous heavy weights as those they elected to put on 
board the Austriana, 
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The master of the steamship testifies that, when he learned the nature 
of his cargo, he- told the diarterers' agents that he could form no 
judgment as to the sufficiency of his masts for handling such heavy 
lifts, and that to him the masts seemed too slight for the purpose. 
While this testimony seems to me inherently probable, it is most posi- 
tively denied by the representatives of the charterers, and I find, on 
the testimony of the more numerous witnesses produced by the char- 
terers, that the Munson Line did not communicate 'with the master, 
did not ask his opinion, did not seek his judgment as to the strength 
of his masts, and made no examination of the masts whatever, limiting 
their inspection of the steamship to the capacity of her holds and their 
suitability for the stowage of this unusual cargo. 

The charterers' "outside superintendent" personally rigged the Aus- 
triana to load her cargo, and describes himself as "the responsible 
party." It is evident that the work was looked upon as unusually 
arduous and as requiring special care, for, beside the superintendent, 
two foremen stevedores regularly employed by the charterers seem 
to have been on board most, if not all, of. the time. The mainmast of 
the Austriana was 20J4 inches in diameter at a point 9 feet above deck 
and just above the "pad" which surrounds the mast and supports the 
derrick booms belonging to the ship. The shrouds met on either side 
of the cross-trees, and were there supported on a two-inch iron bolt 
running through holes in the cross-trees. The three shrouds on each 
side were thus supported by one pin. This arrangement is rather a 
new fashion, but during the last seven or more years has become 
quite common. It is obviously easier and cheaper to build than the old 
fashioned mast-ring or the separate pad and eye for each shroud. 
It is also probably less strong, as it measures the holding strength of 
.all the shrouds on one side by the strength of a single pin. As the 
ship was not required to furnish tackle for more than a three-ton lift, 
the charterers put on board a boom confessedly stronger than the mast, 
stepped it on an oaken shoe fastened to the deck by angle bars riveted 
through the deck plates (boring holes for the purpose through the 
plating) , and connected it to the mast by a topping lift of several parts 
of steel hawser. 

Concededly, before subjecting the mast to the expected strain, it 
needed strengthening by preventers. The charterers, accordingly, 
rigged on the port side, a preventer almost wholly of steel wire rope, 
leading straight from masthead to deck; and on the starboard side 
they constructed an arrangement of manila rope (in effect) leading 
from the masthead to the end of a smaller derrick boom standing up 
at an angle and attached to the side of the mast away from the 
loading" hatch, and from the end of that boom leading to a point on the 
deck opposite the lower end of the wire preventer. I find that theso 
preventers did not, and could not, take up or resist equal strains, be- 
cause they were necessarily of unequal tensile strength, i. e., the manila 
would stretch far more than the wire, with the result that the star- 
board shrouds were continually subjected to more than their fair share 
of strain. 

I further find that the starboard preventer was defective, in that it 
had not a "straight lead." The object of a preventer is to secure rigid- 
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ity, and to do this it must itself be as rigid as possible, and this arrange- 
ment of ropes and boom could not be rigid for obvious mechanical 
reasons. I agree with the witnesses who have described this starboard 
preventer as a "makeshift." The reason for its existence is, in my 
opinion, that the cargo was coming in over the starboard side, and the 
stevedores did not wish so permanent a thing as a wire rope securely 
fastened to interfere with their operations. The derrick boom and 
appurtenances used for the makeshift preventer could be, and had been 
shortly before the accident, themselves used for smaller parcds of 
carjgo. 

These arrangements of the charterers wece neither devised, assisted 
in, nor objected to by the master or officers of the steamer. The mate 
pointed out the starboard shroud pin as a place to fasten one of the 
blocks comprised in the starboard preventer, and sometimes suggested 
tautening or loosening this or that rope ; but the management of the 
whole matter was, in my opinion, with the charterers, and their super- 
intendent has testified to his own responsibility therefor. After nearly 
all the cargo was aboard, ^fter most, if not all of the 18-ton. boilers 
had been lifted, and while a 14-ton tender was hanging suspended 
amidships from the charterers' boom, the starboard shroud pin broke, 
instantly slackening the starboard rigging, the mast broke in tiie pad, 
and the weight fell, fortunately only six inches and without causing 
further damage. 

Much testimony has been taken to prove that the mast was weak. 
Its construction might have been improved, and it broke at its weakest 
point ; but it is clear that no mast would have stood after the shroud 
pin broke. I find the mast good, if properly stayed. 

The pin also is declared weak, and it seems of a hard and somewhat 
brittle fiber, though externally perfect. In my opinion it too would 
have lasted through the remaining 10 per cent, of cargo, had the star- 
board stay been as good as the port one. 

The foregoing facts appear to me to furnish ample justification for 
putting the responsibility for this accident upon the charterers. They 
made no inspection, they asked no advice, they assumed a mast suffi- 
cient for the heaviest cargo they had ever handled, they rigged an 
unscientific and necessarily insufficient preventer, and the disaster 
happened as the load was just at the point where the greatest strain 
was upon the defective starboard ^paratus. The importance, however, 
of ascertaining, if possible, such limitations as may exist upon the 
right of a charterer to use the chartered vessel's masts, leads me to 
consider carefully the arguments based upon the asserted legal duties 
or privileges of the parties, rather than upon the confessedly singular 
circumstances of the Austriana's remarkable cargo. 

The charterers assert, admitting arguendo the facts as hereinabove 
found : 

1. That the silence of the Austriana's captain, or his failure to object 
to the loading arrangements devised by the charterers, rendered such 
arrangements those of the ship, and made their failure something for 
which the shipowners are responsible to the charterers. No authority 
is produced for this proposition. The master was by the agreement 
of charter "under the orders and direction" of the charterers, and he 
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was dlso bound to ^'render all cnstomary assistance with the ship's 
crew/' To assert that, because he might have been ordered to set up 
these loading arrangements, and to use his crew so to do, therefore 
(although nothing of the sort was done) his owners became responsible 
for the negligence of those who actually did the work, is, I think a 
unique meth(xi of escaping liability for one's own acts. The conten- 
tion is overruled, without expressing any opinion as to what would have 
been the effect, either inter partes or in respect of third persons, had 
the master actually done what the charterers did 

2. The charterers' main contention, however, was asserted by them 
in letters to the shipowners' agents even before this accident. Out of 
that asserted right, irrespective of any details of negligent or insufficient 
rigging, this litigation has really grown. 

The Austriana's master, even before the fracture of the mast had 
demonstrated danger, objected to being required to unload at Colon, 
with himself as chief stevedore, this extraordinary cargo. The char- 
terers immediately asserted their right to load the ship "with any 
lawful merchandise." They declined to accept "responsibility for any 
accident occurring directly or indirectly through 'the discharge of this 
heavy cargo," and their counsel now insist that, inasmuch as locomo- 
tives are lawful cargo, they had a right to use the ship's masts for the 
loading and unloading thereof, and any deficiency in strength on the 
part of the masts or rigging is as much an infringement of their rights 
as a lack of seaworthiness in the hull of the steamship. This statement 
of the charterers* claim avoids, however, discussion of the vital question 
to be considered in limine. It assumes that 35 locomotive boilers, 
weighing 18 tons each, and an equal number of tenders, weighing 14 
tons each, were, so far as the use of the Austriana's mast was con- 
cerned, lawful carga It would hardly be contended that an article of 
such high specific gravity as to permit 100 tons thereof to be laden 
on a small fraction of the deck space of a hold, having 100 tons capac- 
ity, could be lawfully so loaded as to crush the deck, though that deck 
were perfectly capable of sustaining the same weight when properly 
distributed. So, too, the bare fact that locomotives are lawful cargo 
does not prove that charterers had any right to so load them as in the 
loading to destroy the ship's mast 

In legal effect I think the charterers' contention must rest upon either 
(a) an implied warranty of the mast as capable of use in loading a 
cargo such as this one, or (b) upon a custom of using the masts of 
chartered vessels for the loading and discharge of single packages 
of cargo weighing as much as 26 tons, in the light of which custom 
the charter must be construed. I think the two statements are sub- 
stantially identical. If the alleged custom be sustained, it imports into 
the charter a warranty that the masts shall be sufficient to meet the re- 
quirements of the established custom. 

It is therefore necessary to ascertain the shipowners' measure of duty 
in respect of his ship's loading capacity under such a charter as this. The 
Austriana was not only 100 Al, but was built under special inspection. 
Her masts, rigging, and cargo appliances correspond to each other. 
They are properly built and well fitted for lifting packages of from 
three to five tons, and such masts, etc, are usual and sufficient for her 
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class and rating' at Lloyds. It results that for liandling of weigfcts 
even up to five tons, the limit placed by the evidence, she was in the lan- 
guage of the charter party "strong." The charterers do not deny this ; 
indeed, they assert that her mast was of the usual size, and her rigging, 
except for the new fashioned shroud pin, usual and sufficient. Nor 
do they deny that her apparatus generally is within the express lan- 
guage of the charter party ; but they assert that, when they get a mast 
of that size with rigging to suit, then that particular mast and rigging 
must be capable of the loads they insist upon as their right, and some 
of their witnesses even demand the same to be Sufficient without pre- 
venters. 

The charterers have not offered to show that either owners generally, 
or the Austriana's owners in particular, are aware of or have assented 
to the alleged custom, and they make no denial of the right of Lloyds' 
inspectors to regulate the equipment of vessels known and described 
by their ratings. It appears that the 14-ton load which broke the pin 
and mast produced, owing to the length of the charterers* boom, a total 
moment or strain variously calculated at from 155 to 216 tons, which 
had to be supported or resisted to varying extents by mast, derrick 
boom, shrouds, and preventers ; and the most careful calculation of the 
probable strain on the shroud pin at the time of fracture is 18.3 tons. 
But the lifting apparatus of a ship, like other machinery and ap- 
pliances subjected to varying stresses, is calculated for a "working 
strain" only, while the "breaking strain" of the same appliance is ordi- 
narily five times as great. This has been testified to in this case and 
is the statement found in engineering text-books of authority. 

In Carlson v. Comeric Co. (D. C.) 140 Fed., at 111, the court found 
that the "permissible actual strain on a hook requires a draft to be 
only one-sixth of the load that in theory would require the breaking 
point to be reached." The working strain for which the Austriana's 
mast and rigging were designed had been far exceeded for days before 
this accident, and the charterers' practice amounts to a demand that the 
owners of the Austriana either warrant their masts, etc., to be sufficient 
for regular work nearly up to the breaking strain, or be bound by a 
custom, not known to them, that a charterer may habitually so work 
them. No such warranty can be found in, or imported into, this charter 
party, and from the alleged custom the first essential is lacking, viz., 
reasonableness; and, if it is not reasonable, it is xiot lawful. What 
these charterers have habitually done is, as to vessels of the Austriana's 
class, both dangerous and unjustifiable. If the charter party aflFords 
any implication, it limits the warranty of the mast to three tons, and 
nothing in the evidence extends that weight beyond five tons of work- 
ing strain. If, as alleged, the business of time chartering for outports 
depends upon using masts for heavy lifts, either the charterers must 
take the risk, or they must revise their charter party. 

It is asserted that these charterers are entitled to a decree, under the 
authority of Worrall v. Davis Coal & Coke Co. (D. C.) 113 Fed. 549, 
on appeal 122 Fed. 436, 58 C. C. A. 418. The higher court there found 
that it was customary to protect a ship's coamings by planks and dun- 
nage while a charterer's cargo of ore was coming on board by chutes. 
This custom the master failed to observe, although he had the means of 
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complying with it, and previous knowledge of the danger to which his 
ship would be subjected while loading cargo of such a kind. In this 
case the arrangements for loading cargo were wholly those of the 
charterer, they assumed to do everything needful,, and I fail to see that 
the master could have done anything to improve the situation when 
the charterers' representatives, men more experienced than he, -were 
actively making the deliberate mistakes above described. 

I have considered the remarks of the court in the unreported case of 
The Mae.* It may be assumed that, under the peculiar circumstances 
of that case, the Mae's captain, though acting as the agent of the 
charterer in unloading his ship, was acting as the agent of his owner 
in preserving his ship from injury while so imloading; but it does not 
follow that the unconsulted master of the Austriana was chargeable 
with the duty of preventing the charterers' own arrangements from in- 
juring his ship, at the peril of rendering his owners responsible to those 
charterers for the consequences of their own acts. 

By amendment to the original libel, the owners assert that the injury 
to their deck plating, caused by the construction of the derrick shoe, 
above described, has not been properly repaired, because new deck 
plates, have not been provided or paid for. This shoe was placed on 
the vessel without consultation with her master, but after the charterers 
had agreed in writing that "any alterations whatsoever made with the 
consent of the master in the fittings or structure of the said steamship," 
shall "be made good * * * at the expense of the charterers and to 
the entire satisfaction of the master.'* On the redelivery of the vessel 
the repairs to her deck plating, made by charterers, were regarded as 
sufficient by Lloyds' surveyor to make the vessel "perfectly fit and sea- 
worthy" and to entitle her "to hold her classification." I think the de- 
mand for an entirely new plate is captious, and that the alteration in 
the structure of the steamship caused by these holes has been "made 
good." 

The foregoing considerations require the dismissal of the charterers* 
libel, with the possible exception of some portion of their claim for the 
cost of shore wjnchmen. It seems that, while loading in New York, 
the charterers employed men to run the winches who belonged to the 
same labor union as did the working stevedores, and it is now claimed 
that, inasmuch as the charter party required the owners "to provide 
men" to work the winches both day and night, they are thereby re- 
quired to provide union men, irrespective of the competency of the 
ship's crew, who for generations have been used in this work. The 
charterers' libel makes no such claim. It only alleges that the New 
York stevedores would not work on the steamship with sailors running 
the winches "owing to the risk of personal injury"; that the sailors 
"were without experience in handling heavy cargo, and were unfit to 
act as winchmen for the loading or discharging of this particular cargo, 
and it was therefore necessary to employ skilled winchmen." The only 
testimony offered is, in substance, that, although the union rule does not 
require union winchmen, in practice the New York stevedores will not 
work with sailors at the winches as long as they can get their own men 
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to do the work J but, when their own men ai'e all busy, "fHey won^t 
shut a ship oflF/' This is not sufficient to sustain the libel. 

On the question of union winchmen, I am referred to the commis- 
sioner's report in the case of The Cape Corrientes (Golcar S. S. Co. 
V. Tweedie Trading Co., 146 Fed. 563). It there seems to be held 
that the owners' obligation "to provide men to run winches" implies 
an obligation not only to provide competent men, but to provide per- 
sonae gratae to the charterer's stevedores. To this proposition I do not 
assent, but the pleadings herein do not require further consideration 
thereof. 

There is, however, some testimony to the effect that at Colon the sea- 
men did not and could not run winches, because they were drunk and 
in jail. If the charterers suffered any damage by this time-honored 
maritime indiscretion, they are entitled to recover for it, but the amount 
is not sufficient to require the retention of the charterers' libel, especially 
in view of the variance betAveen libel and proof. 

Upon the owners' libel, let there be a decree for the libelant with the 
usual order of reference, but with authority to the respondent to prove 
as a set-off such damages as" were occasioned by the drunkenness, or 
incompetency as winchmen, of the crew at Colon. The charterers' 
cross-libel is dismissed. Costs of both cases to the owners. 
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(Circuit Court, B. D. Louisiana. May 3, 1906.) 

No. 13,289. 

FixTUBEs— Louisiana Statutb— Immovables bt DESTiNATioir. 

Civ. Code La. art 468 (459), makes •'immovables by destination** all 
movables wblch are permanently attached to realty by the owner, and 
also all movables which are placed thereon by the owner for Its service 
and exploitation; and in respect to the 'latter class, the Instances given 
in such article are not restrictive, but merely Illustrations. 

Same. 

After a movable has become Immobilized by destination (Oiv. Code La. 
art 468 [459]), a mere act of will on the part of the owner cannot of It- 
self deinimobilize It as against a mortgagee of the realty. The mere ces- 
sation by the owner of the work In which the immobilized movable is em- 
ployed does not of itself deimmobilize the movable. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 23, Fixtures, §§ 32-41.} 

Same. 

Under Civ. Code La. art 468 (459), machinery and apparatus placed 
on land by the owner for the sinking or working of oil wells thereon, or 
for sinking shafts for salt mines, become immovables by destination in 
favor of a mortgagee, as are also horses used In conducting any busi- 
ness to which the realty or any part thereof is devoted, and goats placed 
and kept on the land for the purpose of keeping it free from brush and 
weeds; but building materials intended for use in building on the land 
do not become immovables until so used, nor do staves for making barrels 
to contain a product of the land. 

[Ed. Note. — ITor cases in point, see Cent Dig. vol. 23, Fixtares, 14.] : 
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In Equity, 

The MortoiL Trnst CJompany, as trustee for the hondhol^rs, who were se- 
cured by mortgage on a certain tract of land known as "Belle Isle," situated 
in the parish of St Mary, La., on which was a salt mine, filed its bill in equity 
setting out grounds for the appointment of a receiver to the property. After 
notice to the defendant, the court appointed a receiver. The defendant ap- 
pealed to the Circuit Court of Appeals, which sustained the appointment of 
the receiver, but modified the order appointing him so as to correct an am- 
biguity which might have been construed as authorizing the receiver to take 
possession of all the property of the defendant, whether claimed to be covered 
by the mortgage or not Subsequently the Circuit Court directed the special 
master to ascertain and report what movables situated on the property were 
covered by the mortgage as being "immovables by destination," under the law 
of Tjouisiana. The master reported a large quantity of' movables — ^being ap- 
paratus for sinking and working oil wells, apparatus for siukhig shafts, build- 
ing materials, bricks, machinery, staves, draft horses, a flock of goats, and 
other things— as being exempt from the operation of the mortgage. Bzcep- 
tlons to the report having been taken by complainant, the Circuit Court disaf- 
firmed the report, and ordered it recast, for the following reasons, which will 
appear in the opinion. 

Foster, Milling, Godchaux & Sanders, for complainant 
Farrar, Jonas & Kruttschnitt, for defendant 

PARLANCE, District Judge (after stating the facts). The Cir- 
cuit Court of Appeals, passing on the interlocutory decree appointing 
a receiver in this cause, said that that decree might be construed to 
authorize the receiver to take possession of property of the defendant 
company which is not included in the mortgage, and that court modi- 
fied the decree so as to correct the ambiguity which might exist in that 
respect. That action of the Circuit Court of Appeals was obviously 
correct The order had, through inadvertence, been made to include all 
the property of the defendant company situated within the jurisdiction 
of this court, whether covered by the mortgage or not But the ques- 
tion which now arises, as to what immovables by destination are in- 
cluded in the mortgage, had not and could not have arisen before the 
Circuit Court of Appeals, and necessarily, therefore, that court has 
never expressed an opinion upon it. 

The learned counsel for the American Salt Company in his brief 
before the master, and, as I understood, in his argument to the court, 
contended that the indenture is nothing more nor less than a Louisiana 
mortgage, and that the words "tenements, hereditaments, and appur- 
tenances," etc., in the first part of the indenture (pages 4 and 6) are, 
to use the words of the learned counsel's brief, "common-law terms, 
which mean 'immovables by destination,' which is the civil law term," — 
citing authorities. I agree fully with the learned counsel for the de- 
fendant, and I am satisfied that the indenture, as plainly shown by its 
article 15, is to be considered only and exclusively as a Louisiana 
mortgage, and that no rights can be derived from it, as to the matters 
here involved, by virtue of the laws of New Jersey, or because of any 
supposed chattel mortgage, as contended by the learned counsel for 
the complainant and the receiver. Therefore, the sole and only ques- 
tion to be decided is whether, under the laws of Louisiana, the master 
has correctly found the immovables by destination which are affected 
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by the mortgage. Civ. Code La. arts. 468 (459) and 469 (460), to- 
gether, possibly, with article 467 (458), concerning which there is 
a controversy among the commentators as to \^hether immovables by 
destination or by nature are created by that article, compose the entire 
codal law on the subject of physical immovables by destination in 
Louisiana. Those articles are taken textually from the Code Napole- 
on, except that as they now stand in the Louisiana Civil Code there 
is in article 468 (459) a serious error in the translation from the 
French text of the Louisiana Code of 1825 and from the Code Napole- 
on in rendering the French word "exploitation" into the English word 
"improvement" in the English text, which reads as follows: 

"Cly. Code La. art 468 (459). Things which the owner of a tract of land ha« 
placed upon It for its service and improvement, are immovable by destination. 
Thus the following things are inounovable by destination when they have been 
placed' by the owner for the service and improvement of a tract of land, to wit: 
Cattle Intended for cultivation; implements of husbandry; seeds, plants, fod- 
der and manure ; pigeons in a pigeon house ; beehives ; mills, kettles, alembics, 
vats, and other machinery made use of in carrying on the plantation works; 
the utensils necessary for working cotton, and sawmills, taffia distilleries, 
sugar refineries and other manufactures. All such movables as the owner 
has attached permanently to the tenement or to the building, are likewise Im- 
movable by destination." 

Whenever there is a conflict between the French text of the Louis- 
iana Code of 1825 and the English text, the former prevails. Phelps 
v. Reinach, 38 La. Ann. 551. 

The word "exploitation," which is of somewhat recent importation 
into the English from the French, has a different meaning from the 
word "improvement." See the Century Dictionary. 

"Exploitation [Cent. Diet.]: (1) The act or process of exploiting, making use 
of, or working up; utilization by the application of Industry, argument, or 
other means of turning to account, as the exploitation of a mine or forest, of 
public opinion, etc. 'Joint-stock companies or associations of capital are 
now very advantageously employed for the exploitation of different branches 
of industry.' To exploit (2) To make complete use of ; work up ; bring into 
play ; utilize ; cultivate." (Recent, from modem French "exploiter.") 

As to the persuasive authority of the French commentators in con- 
struing the codal law of Louisiana, see Meyer v. Richards, 163 U. S. 
399, 16 Sup. Ct. 1148, 41 L. Ed. 199, Viterbo v. Friedlander, 120 U. 
S. 728, 7 Sup. Ct. 962, 30 L. Ed. 476, and Groves v. SenteU, 153 U. S. 
478, 14 Sup. Ct. 898, 38 L. Ed. 785. 

The first condition for the creation of an immovable by destination 
is that it be placed by the owner, and no other, upon realty. This 
realty, as must be clearly borne in mind, may be either land or a build- 
ing erected upon land. This realty, under its double aspect just men- 
tioned, is called by the French commentators "fonds" from the Latin 
"fundus." No English word occurring to me which seems to render 
fully this word, I shall use the word "fundus" for brevity. 

There are two, and only two, ways in which an immovable by des- 
tination may be created : 

"(1) Without any physical attachment to the fundus, but merely by the ded- 
ication of the movable to the service of the fundus. [See Civ. CJode La. art 468.] 
(2) By means of a physical attachment affixing the movable permanently— 
k perp6tuelle demeure. [See Civ. Code La^ last paragraph of article 468.]" 
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The above is an extract from Planiol, Droit Civil (Paris Ed. 1904) 
vol. 1, p. 703. 

These two kinds of immovables by destination are plainly shown by 
Civ. Code La. art. 468 (469), in which instances of both kinds are 
given. (See that article cited in full, supra.) It may be well to say 
here that the instances given in that article are clearly not restrictive. 
The language shows it by the use of the word "thus." The French 
commentators all agree that the instances are illustrative, not limitative. 

It should be noticed that in the last paragraph of Civ. Code La. art. 
468 (459), it is said that "all such movables as the owner has attached 
permanently, etc., are likewise immovables by destination." And in 
the first part of Civ. Code La. art. 469 (460), it is said : "The owner 
is supposed to have attached to his tenement or building forever such 
movables as are affixed to the same with plaster," etc. The words 
"permanently" and "forever" in the articles just cited are translations 
from the French phrase "a perpetuelle demeure," which may be ren- 
dered as "to remain perpetually." It is important to consider this 
idea of permanency and perpetuity, and to clearly comprehend that it 
applies only to that kind of movables which are made immovables by 
destination by means of a physical attachment to the fundus, and that 
it has no bearing at all on the other kind. Baudry-Lacantinerie, Droit 
Civil, Des Biens (Paris Ed. 1890) vol. 6, p. 59, states his understand- 
ing of the law to be : 

" • • * All the objects attached to a fundus by the owner for Its service 
and exploitation are by that fact alone Immovables by destination, whether 
they are placed there forever or not * • * All movable objects also be- 
come immovables by destination, which an owner, has attached to his fundus 
forever in another interest [the author meaning an Interest other than the 
service and exploitation of the fundus]; such, for instance, as a purpose of 
utility to or ornamentation of the fundus. Therefore, perpetuity does not seem 
necessary except when the Immobilization takes place in an Interest other 
than the agricultural or industrial benefit of the fundus." 

The same author, same work and volume (page 56) states the essen- 
tials of immobilization to be: 

/'(I) That the movable was placed on a fundus, that Is to say, an im- 
movable by nature [either land or a building] ; for the movable can only be- 
come an Immovable by destination as being an accessory to the fundus. (2) 
That the movable was placed there in the! interest of the fundus, that is to 
say, for its service, its exploitation, its utility or its ornament (3) That It 
was placed there by the o^ner of the fundus. Immobilization by destination 
necessarily supposes the act of the owner. It could not result from the act of 
a lessee, a renter, or even a usufructuary. The reason is that immobilization 
by destination takes place in the interest of the fundus, and the owner is the 
sole representative of that interest" 

Planiol, in the work and volume cited, supra, at page 703, gives a 
test, which is that the movable in order to become immobilized must 
be employed in the service of the fundus, and not in the service of 
the person who owns the fundus. Thus, saddle and carriage horses 
on a plantation, used for the pleasure or convenience of the person of 
the owner, are not immovables by destination, whereas a plantation 
horse owned by the owner of the plantation, and used by tlie overseer 
to superintend the plantation work, would unquestionably be an im- 
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movable by destination. Thus, again, in France, the horse used hy a 
brewer to turn a mill or other machinery in the brewery is an im- 
movable by destination ; but, on the other hand, the horse used outside 
of the brewery to convey beer to the shoi^eepers is not. After a 
movable has become immobilized by destination, a mere act of will 
on the part of the owner cannot deimmobilize it. If this were not 
true, the owner in order to partly defeat the mortgage could, as soon 
as he feared a seizure, declare all the immovables by destination to be 
deimmobilized. But it is settled that the owner cannot do so as against 
a mortgagee except by a removal of the movables from the land, and 
by a bona fide sale followed by delivery, and subject to the right of 
the mortgagee to prevent the removal, whether the owner be in good 
or bad faith. Weil v. Lapeyre, 38 La. Ann. at page 306 ; Insurance Co. 
V. Gerson et al., 38 La. Ann. 310. 

No mere cessation of the work by the owner can deimmobilize the 
movables as against a mortgagee. If a sugar planter abandons the 
cultivation of sugar, his mill and other immovables by destination will 
not, ipso facto, become mobilized as against the mortgagee. They will 
remain immovables until Aey are removed by the owner under circum- 
stances which allow the title in them to be transmitted to another. 
Thus, the contention was denied in France that the death of the owner 
put an end to the immobilization. Planiol has shown us that the ob- 
ject is intended for the service of the fundus, and not for the service 
of the person of the owner ; so that an immova'ble by destination, not 
lawfully deimmobilized, continues to be an imixiovable so long as it 
is capable of an actual or a potential service to the fundus, or until it 
is lawfully deimmobilized. Of course, cases could be imagined and 
might occur where immobilization would cease even regardless of the 
will of the owner, as where, for instance, such a change should occur 
in the nature of the fundus or of the movable that either the movable 
could no longer per se subserve the exploitation of the fundus, or else 
the latter per se could no longer, because of a change in its nature, be 
exploited by means of the movable. 

Applying the foregoing law to the facts of this matter, it seems clear 
to me that all the apparatus for sinking or working oil wells, etc., were 
and still are immovables by destination. It certainly was intended 
for the exploitation of the land, and has been so used and can again 
be so used. The mere fact that the use of the apparatus was stopped 
some 90 days before the seizure can make no difference in its status. 
The apparatus for sinking shafts, etc., has the same status. Even if it 
be true that the owner did not intend to use it again, that fact, of it- 
self, would not have deimmobilized the apparatus. 

I will say here that it seemed to be assumed in the examination of 
Mr. Freeman, from whom alone evidence appears in this matter, that 
the question whether a particular movable was immobilized must be 
determined with exclusive reference to service or usefulness to the salt 
mine. Such is not my understanding. As has been shown, a fundus, 
of which a movable becomes a part by destination, may be a building 
as well as any other property immovable by nature. The French com- 
mentators agree that it matters not whether the fundus is exploited 
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for agricultural or industrial purposes, or whether it is used merely 
for habitation. Many industrial establishments might have been 
placed on the island mortgaged in this case, and each one might have 
incorporated into itself immovables by destination, even if it had no di- 
rect connection with the working of the salt mine. However, it would 
seem, under the proof, that most, if not all, the buildings did have a 
reference to or a connection with tiie salt mine ; which, of course, would 
make the case stronger still. If the mortgagors built on the mort- 
gaged land an establishment for the making of bricks, all the movables 
placed in the building for the purpose of exploiting the plant became 
immobilized. A fortiori, did this take place if the purpose of making 
bricks was to use them in the salt mine or in connection therewith. 

The horses were undoubtedly immovables by destination. It is not 
even pretended that they were intended for the service of the persons 
of the owners. They were intended and used for the service of the 
fundus. 

The goats were unquestionably immovable by destination. There 
IS a unanimity of opinion among the French commentators that sheep 
kept for any purpose beneficial to the fundus, and not for the market, 
are immovables. The proof is that the flock of goats was placed on 
the land for the sole purpose of destroying the brush and. weeds and 
keeping down the grass. It has been held in France that cows at- 
tached to dairy farms are immovable by destination. 

By appl)ang the general principle that all movables intended for 
the exploitation of the fundus become incorporated into it, it would 
seem clear that all materials intended to be used in building and repair- 
ing should be immovables by destination. But the French commenta- 
tors show that the Code Napoleon (as also the Louisiana Civil Code, 
article 476 [468]) has chosen to make a special exception with regard 
to building materials, which do not become immobilized until actually 
used and incorporated into the building. Therefore, all material of 
any kind for building or repairing, including the bricks, of course, 
must be excluded from the operation of the mortgage. 

It seems to have been held in France that barrel staves intended to 
be used in making barrels to contain the product of a factory are not 
immovables, doubtless by analogy with building materials. There- 
fore, the staves will be excluded. 

The report of the master must be disaffirmed. It will be recommit- 
ted to him, with instructions to recast it with reasonable dispatch, in 
accordance with the views hereinabove expressed. 

149 F.— 35 
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CALHOUN T. PULIiMAN PAIAOB CAR CO, 

(Circuit Court, W. D; Tennessee, W. D. December 14» 1900.) 

No. 3,860. 

1. Cabbiebb— Sleeping Cab Coi^PAKiEa— Duty to the Pubijo. . 

A sleeping car company is not a common carrier of passengers, and Its 
liability to persons seeking its accommodations rests solely on breacb of 
its implied obligation to furnish such accommodations as it holds Itself 
out as offering to the public. 

[Ed. Note.— -For cases in point, se^ Cent Dig. voL 9, Carriers, § 1572.] 

2. Same— Action— Declabation. 

Plaintiff alleged that, being a holder of a railroad ticket which enti- 
tled him to be carried over the P. Railroad from New York to Washings 
ton, then to Chattanooga, Tennessee, he exhibited such ticket to the agent 
of defendant sleeping car company at Providence, R. I., X^ho informed 
him that by purchasing a local ticket from Providence to Jersey City the 
agent could sell him sleeping car accommodutions from Providence to 
Washington, where the railroad authorities would countersign his ticket 
so as to validate it for the balance of his journey ; that, relying on such 
information, he purchased a ticket, but was refused permission to ride" 
by the train conductor of the P. Railroad Company after leaving Jersey 
City, unless he paid fare, because the ticket had not been countersigned 
in New York ; that he paid fare to the next nearest station, where he was 
ejected. Held^ that the declaration did not state a cause of action against 
the sleeping car company. 

3. Same— Acts op Agents— Scope or AuTjioBrry. 

The agent of a sleeping car company bad no authority to Inform a 
prospective passenger that his railroad ticket entitled him to ride without 
having the same countersigned and validated at an intermediate point 

Carroll & McKellar, for plaintiff. 
Thos. H. Jackson, for defendant. 

McCALL, District Judge. This case is heard upon a demurrer to 
the declaration. 

It is alleged as follows: 

"That on the 1st day of September last the plaintiff was the holder of a 
ticket which entitled him to be carried over the Pennsylvania Railroad from 
New York to Washington City, and thence, over connecting lines, to Chatta- 
nooga, Tenn., which said ticket he exhibited to the agent of the defendant in 
Providence, R. I., who informed him that by purchasing a local ticket from 
Providence to Jersey City he could sell him and furnish hlhi a lower berth 
in the Pullman car from Providence to Washington, where he could get the 
railroad authorities to fix his railroad ticket, so that he could go forward on 
his Journey, returning to Chattanooga. The aforesaid agent of the defendant 
examined the aforesaid railroad ticket, and informed him that it was not 
necessary for him to go to New York for the purpose of having his ticket 
countersigned ; that he could have that done' in Washington, and thereupon, 
and upon the assurance given him by the agent of the defendant, the plain- 
tiff purchased a local ticket which entitled him to enter upon the train of the 
connecting railroad company, and to enter a sleeping car thereto attached, 
and to be transported therein over the lines of the Pennsylvania Railroad 
from Jersey City to Washington, and having the assurance, as aforesaid, that 
with the aforesaid railroad ticket and the sleeping car ticket, and upon the 
undertaking of the defendant for the- compensation It received for the said 
sleeping car berth, to furnish the plaintiff the accommodations of the sleeping 
car from Providence, R. I., to Washington City, and upon the assurance made 
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to ^im by the agent of tbe aforesaid defendant, and the warranty that upon 
his aforesaid railroad tickets and the sleeping car ticket, that he would have 
and enjoy the right to occupy the berth he purchased from Providence, R. I., 
to Washington City, he entered Into the aforesaid contract with the defendant 
company, became a passenger upon the car, occupied the berth assigned to 
him, and was carried without molestation until the train reached Trenton, 
N. X, when he was awakened by the porter of the sleeping car and informed 
that the train conductor desired to see him ; that the train conductor informed 
him that notwithstanding the representation and warranty made to him by 
the agent of the defendant company he .would not be carried as a passenger, 
because his ticket had not been countersigned at New York, and that unl6s^ 
he paid him the local fare he would be ejected from the car ; that the plaintiff 
thereupon paid to the conductor the local fare to Philadelphia, it being the 
nearest station at which the train stopped, and then, notwithstanding the 
assurance and warranty so made by the defendant company as aforesaid, he 
was ejected by the conductor from said car, and suffered the humiliation of a 
public ejection, was necessitated to go back to New York to have his ticket 
countersigned, and was delayed upon his trip, subjected to Indignities and ex- 
pense to his great damage $10,000, for which he sues, and demands a trial by 
Jury." 

The defendant in his demurrer thereto sets out eight separate 
grounds. All of them may be considered together, since, when they 
are boiled down, it is seen that the defense is that there is no ground 
of action alleged in the declaration which entitles plaintiff to recover 
against the defendant. There is but one count in the declaration, and 
a careful reading thereof discloses that it is inconsistent in its aver- 
ments. The plaintiff first alleges that on the 1st day of last Septem- 
ber he was the holder of a ticket which entitled him to transportation 
over the Pennsylvania Railroad from New York City to Washington 
City, and then, over connecting lines, to Chattanooga, Tenn. If this 
is true, and he was forced to leave the Pennsylvania Railway train, as 
is alleged, by a, conductor of that company in charge of one of its 
trains, then his right of action, if he has any, would be against that 
railroad company, and not against the defendant, Pullman Car Com- 
pany, against which nothing is alleged in so far as the complaint of ac- 
tual ej'ection is concerned. 

However, plaintiff avers, in connection with the above statement, 
that he exhibited his ticket to the agent of the defendant company in 
Providence, R. I., who informed him that, if plaintiff would purchase a 
local railroad ticket from that point to Jersey City, he, the agent of 
the defendant, could sell to plaintiff a sleeping car ticket from there to 
Washington, and that it was not necessary for him to go to New York 
to get his said railroad ticket countersigned, but that he could get it 
fixed at Washington and proceed on his journey to Chattanooga. If 
plaintiff's first averment is true — that is, that he had a railroad ticket 
over the Pennsylvania Railroad which entitled him to go over that 
road from New York to Washington — ^then it was not necessary to go to 
New York to have it countersigned. Clearly, if this ticket needed to 
be countersigned before it was good, then, until that was done, it did 
not entitle plaintiff to ride over the Pennsylvania Railroad from New 
York to Washington. And nothing that the agent of defendant said 
could validate the railroad ticket. 

Plaintiff proceeds, and alleges that, relying on this information given 
him by the agent of the defendant, he purchased a local railroad ticket 
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to Jersey City, to connect with the Pennsylvania Railroad, over which 
he iavers he held a ticket to Washington, and purchased a sleeping car 
ticket from defendant's agent to Washington, and went upon tfie train 
and into his berth, relying confidently on the assurance of this de- 
fendant that it was not necessary to go to New York to have his rail- 
road ticket countersigned, and that the sleeping car ticket which he 
held would afford him the comfort of traveling in that sleeping car 
to Washington. After the sleeping car had been hooked onto the train 
of the Pennsylvania Railroad, and was near Trenton, N. J., he was in- 
formed by the conductor of the train that he could not carry him over 
that road on that ticket unless it had been countersigned in New York, 
and that plaintiff must pay his fare or get off. There is no allegation 
that the sleeping car on which he was to be carried from Providence to 
Washington, under the ticket he held for a berth therein, did not go 
at the time, and on the route, for which plaintiff's railroad ticket called. 
There is no allegation against the defendant, except that its agent in- 
formed plaintiff that it was not necessary for him to go to New Yorfc 
to have a railroad ticket countersigned which plaintiff held, and which 
he avers entitled him to transportation over the Pennsylvania Railroad* 

There is no averment that the information given plaintiff by de- 
fendant's agent, and upon which he alleges he so confidently relied, 
was incorrect. Indeed, there is no allegation that it was at all neces- 
sary that said railroad ticket should have been countersigned at New 
York or elsewhere. The only allegation is that, notwithstanding the 
representation made to plaintiff by defendant's agent, the train con- 
ductor informed him that he could not be carried as a passenger on that 
train because his ticket had not been countersigned at New York. 

Counsel for plaintiff insists that the facts stated in the declaration 
make the defendant company an insurer or warrantor of the validity of 
the ticket which plaintiff had over the Pennsylvania Railroad from 
New York to Washington. To sustain this position, counsel relies 
upon the case of Pullman Palace Car Company v. King, 99 Fed. 380, 
39 C. C. A. 573. In that case the facts were that King held a valid 
coupon ticket from New Orleans to New York. The last coupon was 
over the Baltimore & Ohio Railroad from Washington to New York. 
He exhibited this ticket to defendant's agent at New Orleans, and 
thereby informed that agent that he. King, proposed to go over that 
line. The defendant's agent undertook to sell King a ticket good for 
a berth in the sleeping car Dioces from New Orleans to New York, to 
go over the railroad lines for which King's railroad ticket called. The 
agent made an error and sold King a ticket for a berth in a sleeping car 
that went from Washington to New York over the Pennsylvania Rail- 
road, and over which railroad King's ticket was not valid, when he 
should have sold him a ticket, if he sold him one at all, which was 
good for a berth in a sleeping car that went over the lines of railroad 
for which King's railroad ticket called, including the Baltimore & Ohio 
Railway from Washington to New York. The Circuit Court of Ap- 
peals of the Second Circuit decided upon the facts in that case that the 
jury was justified in finding that the defendant undertook, for a com- 
pensation received, to furnish the plaintiff the accommodations of the 
sleeping car from New Orleans to Jersey City, and said : 
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•^t, In effect, represented to htm by Its agent that the car wonld go by the 
line of the Baltimore & Ohio Railroad, because, by showing him his ticket, the 
plaintiir virtually informed the agent that he proposed to go by that line. The 
representation was In the nature of a warranty, and the contract may, there- 
fore, be pleaded as embodying It as a part of Its terms. It is plain that this 
contract has been broken, if the plaintiff was, without just cause, compelled 
by the defendant, or those for whose acts it was responsible, to leave the car 
at any time before reaching Jersey City ; and in that ev^it he was entitled to 
recover for the breach, as he could if he had been wrongfully ejected by a com- 
mon carrier of passengers, or by an innkeeper." 

After making this statement, Judge Wallace, speaking for the court, 
further said : 

•The proprietor of a sleeping car Is not, however, a common carrier of pas- 
sengers, nor an Innkeeper. And the liability of the sleeping car corporation 
rests upon the breach of Its implied obligation to furnish the acconunodations 
which it holds itself out as offering to the public. It does not hold, itself out 
as offering to supply the motive power for the transportation of passengers, or 
any of the instrumentalities or facilities for the management of the train. The 
passenger understands that these are to be supplied by the railroad company 
over which he has bought, or is to buy, his ticket, and that, unless he complies 
with the proper rules and regulation of the railroad company in respect to the 
payment of fare, he is not entitled to be carried, and may be ejected from the 
car"— citing Lemon v. Car Company (C. C.) 52 Fed. 262; Duval v. Oar Com- 
pany, 62 Fed. 265. 10 0. C. A. 331. 33 L. B. A. 715. 

In Ulrich v. Railroad, 108 N. Y. 80, 15 N. E. 60, 2 Am. St. Rep. 
369, it was held that the purchase of a ticket for a seat in a drawing- 
room car has no effect upon the status of the purchaser as a passen- 
ger, and that "the contract for a seat did not make the purchaser a 
passenger in any sense; but it simply provided that, if the purchaser 
secured a right to ride on the train, he could also enjoy the advantages 
of a specific seat during the trip if he so desired." The difficulty in 
which counsel for plaintiff here finds himself is that the facts alleged 
in the declaration do not bring this case within the decision in the 
King Case, supra. In that case the plaintiflF was ejected from a train 
on a railroad over which he had no railway ticket at all, and he was 
placed in this embarrassing situation by reason of an error committed 
by the defendant's agent, made with the plaintiff's railroad transporta- 
tion lying before him. In the case at bar the defendant was ejected 
from a train on a railroad over which he had a ticket, and he was 
ejected by a railway conductor because the conductor claimed the ticket 
should have been countersigned in New York. In other words, in this 
case, had the plaintiff complied with the proper rules and regulations 
of the railroad company in respect to having his ticket countersigned 
in New York (if we assume that that was necessary, it not being al- 
leged), then he would have not been ejected from the car, but would 
have enjoyed the luxury of traveling undisturbed in a Pullman Palace 
Car from Providence to Washington, according to his Pullman car 
ticket. The infirmity was in the railroad ticket, and not in anything 
that the defendant did or left undone. 

To hold, upon the facts stated in the declaration in this case, that 
the defendant, Pullman Car Company, is liable in damages to plaintiff 
is equivalent to saying that the Pullman Company is the insurer of the 
genuineness and validity, and the identity of the holder, of every rail- 
way ticket which is exhibited to its agents when applied to for a sleep- 
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ing car ticket, although the sleeping car ticket calls for a berth in a 
Pullman car that is carried over the line, or lines, of railway for 
which such railway ticket calls. That is to say, that if a party holds a 
railway ticket that must be countersigned to validate it, or if he holds 
a railroad ticket to which he is not entitled, and could not use for 
transportation if his identity became known to the railroad conductor, 
or for any reason the railroad ticket is invalid, all such party need to 
do in order to hold a sleeping car company for damages would be to 
go to the office of such sleeping car company, exhibit such railroad 
ticket to the agent, buy a sleeping car ticket over the lines called for 
by the railroad ticket, go aboard the train and into his berth, and then 
because of an infirmity in the railroad ticket, which the conductor dis- 
covers, get ejected from the car or train, and then sue the sleeping car 
company. Such a proposition, to my mind, is sanctioned neither by 
any rule 6f right reason or law. As above stated, the courts have held 
that the Pullman Palace Car Company is neither a common carrier of 
passengers nor an innkeeper, and, to this I add, neither is it an infor- 
mation bureau nor a guaranty company, but its liability rests upon the 
breach of its implied obligation to furnish the accommodations which 
it holds itself out as offering to the public. It does not hold itself 
out as an information bureau, nor as the insurer of the validity of rail- 
road tickets. 

Admitting that the information alleged to have been given by defend- 
ant's agent was incorrect, it could not render defendant liable for the 
reason that the agent was acting clearly outside the scope of his duty 
as such agent. And, further, the plaintiff, so far as this declaration 
discloses, had equal or better opportunity to know about the condition 
of the ticket which he held than was afforded the agent of defendant, 
and so far as this defendant is concerned, it appears to me that the 
plaintiff's trouble was brought about by his own negligence and care- 
lessness. 

The result is the demurrer is sustained, and the declaration will be 
dismissed. 



ROWAN v. WESTERN UNION TELEGRAPH CO. 

(Circuit Court, N. D. Iowa, O. D. January 4, 1907.) 

No. 207. 

1. Telegbaphs— Messages— Delay in Delivebt— Damaoks—Mental Anguish. 

Damages for mental anguish, miaocompanled by physical injury, can- 
not be recovered against a telegraph company for Its mere negligent 
failure to deliyer a death message to plaintiff, by reason of which he 
was prevented from attending his sister's funeral. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 45, Tel^^phB and 
Telephones, §| 69, 70; vol. 15, Damages, § 100. 

Damages for mental suffering from delay in delivering telegram, see 
Chicago, R, I. & P. Ry. Co. v. Caulfleld, 11 C. C. A. 571 ; Western Union 
Telegraph Co. v. Coggin, 15 C. a A. 250; Wes^^an Union Telegraph Co. v. 
Morris, 28 O. C. A. 62.] 
2l Damages— Mental Suffebino. 

Damages for mental suffering are ordinarily allowable only where 
there has been a bodily injury caushig physical pain, and the mental 
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suflfering cannot be distinguished from the physical, or where there has 
been a malicious, intentional, or willful invasion of plaintiff's legal rights, 
when damages for mental suffering may be recovered, though there 
is no physical injury. 

[Gd. Note. — ^For cases in point, see Gent Dig. vol. 15, Damages, IS 
100-103.] 

3. Telegraphs— Mistakes— Right of Action. 

Iowa Ck)de 1807, S 2163, provides that the proprietor of a telegraph 
line is liable for all mistakes in transmission or for any unreasonable 
delay in transmission or delivery, and for all damages resulting from a 
failure to perform any duty required by law, the provisions of any 
contract to the contrary notwithstanding. Held, that such section did 
not create a right of action in the addressee of a death message to re- 
cover damages for negligent delay in the delivery where. none existed 
before, and hence was Ineffective to sustain a recovery of damages for 
mental anguish by such addressee, unaccompanied by any physical in- 
jury. 

[Ed« Note. — For cases in point, see Cent Dig. vol. 45, Telegraphs and 
Telephones, H 48-50, 69, 70.] 

On Demurrer to Petition. 

D. C. Chase, for plaintiff. 
Wesley Martin, for defendant 

REED, District Judge. This action is to recover damages for men- 
tal anguish alleged to have been sustained by plaintiff because of the 
neglect of the defendant telegraph company to deliver to him at Web- 
ster City, Iowa, a telegram sent from Gibson, 111., June 16, 1903, in- 
forming him of the death of his sister at that place, by reason of which 
neglect plaintiff says he was prevented from attending the funeral, 
and suffered great mental anguish because thereof, for which he asks 
judgment in the sum of $5,000. The defendant demurs to the petition 
upon the ground that mental anguish alone caused by mere neglect is 
not a basis for the recovery of damages; and that presents the only 
question for determination. The petition is defective in its statement 
of the facts, and the demurrer might well be sustained upon this ground 
alone. But it can be amended to allege the facts as above stated, and 
the question may be considered as if it was so amended. 

The authorities upon this question are not in accord. Many of them 
are referred to in Mentzer v. Telegraph Co., 93 Iowa, 752, 62 N. W. 
1, 28 L. R. A. 72, 57 Am. St. Rep. 294, and others in Cowan v. Tele- 
graph Co., 122 Iowa, 379, 98 N. W. 281, 64 L. R. A. 645, 101 Am. St. 
Rep. 268, where it is held that damages for mental anguish, unaccom- 
panied by bodily injury, may be recovered when it is caused by the 
mere neglect of another. It is freely admitted in the Mentzer Case 
that the general rule which has come down to us from England is that 
mental anguish resulting from mere neglect unaccompanied by in- 
juries to the person affords no grounds for the recovery of damages, 
and that this is the general rule of to-day in all actions for breach of 
contract or for tort. The earliest departure from this rule seems to be 
the case of So Relle v. Telegraph Co., 55 Tex. 308, 40 Am. Rep. 806, 
decided in 1881, where it is held that the willful neglect of a telegraph 
company to deliver a message informing the plaintiff in that case of 
the death of his mother would warrant a recovery of damages for in<» 
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jury ijd his feelings, where he was prevented by such neglect from at- 
tending the funeral. This case seems to be overruled in Railroad Co. 
V. Levy, 69 Tex. 663, 46 Am. Rep. 278, which, in turn, is practically 
overruled by Stuart v. Telegraph Co., 66 Tex. 680, 18 S. W. 351, 69 
Am. Rep. 623, and the doctrine of the So Relle Case re-established; 
and the rule obtains in Tennessee (Telegraph Co. v. McCaul, 90 S. 
W. 856), Kentucky (Chapman v. Telegraph Co., 90 Ky. 265, 13 S. 
W. 880), North Carolina (Young v. Telegraph Co., 107 N. C. 370, 
11 S. E. 1044, 9 L. R. A. 669, 22 Am. St. Rep. 883), and perhaps some 
other states as well as in Iowa. The reasons given for tfiis departure 
are not persuasive. In the main, they are that the elasticity of the 
common law is stich as will permit of the application of its principles 
to new conditions as they arise in the advancing civilization; that the 
telegraph is a public utility of modem invention, endowed by the state 
with special privileges, and charged with public duties ; that neglect by 
its managers and operators in the performance of these duties may 
cause mental anguish to those it is required to serve; therefore the 
principles of the common law should be so extended as to permit the 
recovery of damages for mental anguish when it is caused by such neg- 
lect. As well might it be 'said that as the steam and electric railroads 
are public utilities of modem invention, endowed with like privileges 
and charged with public duties similar to those of the telegraph, neglect 
by their managei's in the performance of these duties may be the cause 
of the death of many of those they employ and of those they are re- 
quired to serve; therefore the principles of the common law should 
be so extended and applied as to permit of the recovery of damages for 
death caused by negligence in the operation of these powerful agencies 
of the new civilization. Such an application would have rendered un- 
necessary* Lord Campbell's act (9 & 10 Victoria, c. 93), which pro- 
vides that damages may be recovered for wrongfully causing the death 
of a person, and the statutes of the various states patterned thereafter. 
No doubt the principles of the common law may and should be ap- 
plied to afford protection to new rights and redress for new wrongs as 
they may arise under new conditions. But mental anguish is older 
than the new civilization, and the negligent cause thereof has been the 
subject of frequent consideration by 3ie common-law courts, and it 
is the settled rule of those courts that such anguish, when unaccom- 
panied with bodily injury, is too intangible and too remote to form 
a basis for the recovery of damages, as clearly as it is their settled 
Tule that the taking of human life cannot be made the basis of a civil 
action for damages. Railway Commissioners v. Coultas, 13 App. 
Cas. 222 ; Lynch v. Knight, 9 H. L. Cas. 677 ; Hobbs v. London S. W. 
Ry. Co., 10 Q. B. 122; Insurance Co. v. Brame, 95 U. S. 757, 24 L. 
Ed. 680. 

Damages for mental suffering are ordinarily allowable only: (1) 
Where Siere has been bodily injury causing physical pain, and the 
mental suffering cannot be distinguished from the physical, in which 
case it may be considered with the physical pain in determining 
the amount of recovery; (2) where there has been a malicious, in- 
tentional, or willful invasion of the legal rights of another, though 
it may be without physical contact, the natural result of which is mental 
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suffering, m which case damages may be allowed to the injured per- 
son, not alone as compensation for the injured feelings, but by way of 
punishment of the wrongdoer. Larson v. Chase, 47 Minn. 307, 50 N. 
W. 238, 14 L. R. A. 85, 28 Am. St. Rep. 370; Francis v. Telegraph 
Co., 58 Minn. 252, 59 N. W. 1078, 1079, 25 L. R. A. 406, 49 Am. St 
Rep. 507 ; Railroad Co. v. Stables, 62 111. 313-321. In the last-men- 
tioned case, it is said: 

"The mental anguish not proper to be considered as an element of damages 
Is where it Is not connected with bodily injury, but Is caused by some mental 
conception not arising from the physical injury." 

The action of slander or libel is for injury to the character or reputa- 
tion, and cannot be founded alone upon mental suffering. There must 
be some other damage alleged in such cases to state a cause of action. 
Lynch v. Knight, 9 H. L. Cas., above. Terwilliger v. Wands, 17 N. 
Y. 54, 72 Am. Dec. 420; Newell, Slander and Libel (2d Ed.) 863. 

To permit of the recovery of damages for mental suffering alone is 
not the application of old principles to new conditions, but is the 
creation of a new right of recovery unknown to the common law as 
clearly as is the creation of a right of recovery for the killing of a 
hirnian being. Such right, if it is to be created, is the province of the 
Legislature, and not of the courts. If the addressee of the delayed 
message may recover for his mental suffering, why may not his wife, 
sister, or mother, who resides with him, and for whose benefit it may 
also have been intended, and whose grief may be greater or sorrow 
deeper than his, also recover? Or, if the message has been timely de- 
livered and the addressee has started by train to attend the funeral, 
but is negligently delayed by the railway company, so that he fails to 
reach his destination in time, why may he not recover for the mental 
anguish endured because of such delay? Wilcox v. Railway Co., 52 
Fed. 264, 3 C. C. A. 73, 17 L. R. A. 804; Francis v. Telegraph Co., 58 
Minn. 252, 59 N. W. 1078, 25 L. R. A. 406, 49 Am. St. Rep. 507. The 
mental suffering in such case, if any, is just as clearly the result of 
neglect as in the other. Other illustrations of the extent to which the 
departure may be carried, if it is permissible, may readily be suggested. 
The difficulty, if not impossibili^, of separating the grief caused by 
the death of near relatives from that caused by inability to attend their 
burial, is obvious, and no rule has been formulated nor any suggest- 
ed whereby the separation may be made and the effect or duration of 
each upon surviving relatives separately determined. The Texas court 
in which the new doctrine has its origin holds that such damages are 
not recoverable in that state when the message is sent from another, 
in which the right of such recovery does not exist ; that the law of the 
state from which the message comes controls. Western Union Tele- 
graph Co. V. Buchanan (Tex. Civ. App.) 80 S. W. 561. And the same 
is held in North Carolina. Bryan v. Telegraph Co. (N. C.) 45 S. E. 
938. In Illinois, from where the message in question was sent, a right 
of recovery exists only in favor of the sender of the message to recover 
the price paid for its transmission, and nominal damages for the breach 
of the contract. Logan v. Telegraph Co., 84 111. 468. It would serve 
no useful purpose to further restate the reasons for denying the right 
of recovery in this class of cases. They are clearly stated in the tol- 
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lowing^ named cases: Telegraph Co. v. Saunders, 32 Fla. 434, 14 
South. 148, 21 L. R. A. 810; Telegraph Co. v. Ferguson (Ind. Sup.) 
60 N. E. 674, 54 L. R. A. 846, and cases cited; Francis v. Telegraph 
Co., 58 Minn. 252, 59 N. W. 1078, 1079, 25 L. R. A. 406, 49 Am. St. 
Rep. 507; Ward v. West Jersey R. Co., 65 N. J. Law, 383, 47 Atl. 
561; Wilcox v. Railway Co., 62 Fed. 264, 3 C. C. A. 73, 17 L. R. A. 
804; Telegraph Co. v. Wood, 57 Fed. 471, 6 C. C. A. 432, 21 L. R. A. 
706; Western Union Telegraph Co. v. Sklar, 126 Fed. 295, 61 C. C. 
A. 281; Chase v. Telegraph Co. (C. C.) 44 Fed. 554, 10 L. R. A. 
464; Crawson v. Telegraph Co. (C. C.) 47 Fed. 544; Tyler v. Tele- 
graph Co. (C. C.) >54 Fed. 634; Kester v. Telegraph Co. (C. C.) 56 
Fed. 603; Alexander v. Telegraph Co. (C. C.) 126 Fed. 445. 

While the Court of Appeals for this circuit has not determined this 
precise question, it has held that mental pain and suffering alone, 
separable from that caused by bodily injury, may not be a basis 
for the recovery of damages. Railway Co. v. Caulfield, 63 Fed. 
396, 11 C. C. A^ 552 ; Southern Pacific Co. v. H^tzer, 135 Fed. 272, 
68 C. C. A. 26, 1 L. R. A. (N. S.) 288. In the last-mentioned case 
the plaintiff was permitted to testify upon the trial that it distressed 
him mentally because other people looked down upon and seemed to 
shun him because of his crippled condition, which condition it was al- 
leged was caused by the neglect of the railway company. In holding 
this to afford no ground for recovery, the court said : 

"In some states, notably In Wisconsin and Michigan, evidence of mental 
pain caused by .disfigurement, apart, from the physical suffering produced by 
an injury, is admissible to enhance the damages in an action for personal in- 
Jury. ♦ ♦ ♦ The rule which has been adopted by this court, however, and the 
rule which seems to us the better one, is that in actions for personal injury the 
plaintiff may recover for the bodily suffering and the mental pain which are 
Inseparable and which necessarily and inevitably result from the Injury. But 
mortification or distress of mind from the contemplatloix of the crippled con- 
dition and of its effect upon the esteem of his fellows, that mental pain which 
is separable from the physical suffering caused by the injury, is too remote, 
indefinite, and intangible to constitute an element of damages in such a case, 
and evidence of it is inadmissible; • ♦ • Mental pain of this character, 
the suffering from injured feelings, is intangible, incapable of test or trial. 
The evidence of it, like that which convicted the alleged witches, rests entirely 
in the belief of the sufferer, and is not susceptible of contradiction or rebuttal. 
Many other causes, the education, temperament, and sentiment of the suf- 
ferer, the mental attitude, the acts and words of his friends and acquaint- 
ances, concur with the accident to cause this mental distress, In such a way 
that it is impossible to separate and. ascribe the proper part of It to the in- 
jury caused by the defendant" 

This seems to be a direct holding that mental anguish alone may not 
furnish a basis for the recovery of damages. There is greater reason 
for permitting such recovery in that class of cases than in this, for 
there the defendant may be liable for the crippled condition which caus- 
es such anguish, while here there is no possible ground for holding 
the defendant responsible for the death which is the primary cause of 
the alleged suffering. 

' Section 2163, Code Iowa 1897, is relied upon as authorizing a 
recovery for such damages. That section is as follows: • 

"The proprietor of a telegraph or telephone line is liable for all mistakes in 
transmitting or receiving messages made by any person in his employment. 
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or for any nnreoBonable delay in their transmisaion or delivery, and for all 
damages resulting from failure to perform the foregoing or any other duty 
required by law, the proYisIons of any contract to the contrary notwith- 
atanding." 

The courts, in the absence of statutes, are not agreed upon the ques- 
tion of the right of an addressee of a message, who does not stand in 
any contract relation with the telegraph company, to recover damages 
sustained by him for the negligent failure to deliver the same ; and tihis 
section only makes the company liable to any party who sustains dam- 
ages because of such neglect. Herron v. Telegraph Co., 90 Iowa, 129, 
57 N. W. 696. It creates no right of recovery for damages not before 
recognized as recoverable. Telegraph Cor.^. Sklar, 120 Fed. 296- 
300, 61 C. C. A. 281 ; Francis v. Telegraph Co., 58 Minn. 252, 59 N. 
W. 1078, 1079, 25 L. R. A. 406, 49 Am. St. Rep. 507. The section was 
not regarded 'Ai either the Mentzer or the Cowan Cases, before men- 
tioned, as giving the right of recovery there held to exist, and it would 
seem a strained construction to give it such effect. 

The conclusion, therefore, is that the demurrer should be sustained, 
and it is so ordered. 



SMITH OYSTER CX). v. DARBEE & IMMEL OYSTER & LAND CO. et al. 

(Circuit Court, N. D. California, October 22, 1906.) 
No. 13,763. 

1. Quieting Title— Suit Undeb Oalitobnia STAfruTB— Right to Maintain. 

Code Civ. Proc. Cal. S 788, which provides that "an action may be 
brought by any person agahist another who claims an estate or interest 
in real property, adverse to him, for the purpose of determining snch 
adverse claim," gives a remedy In equity enforceable in the federal courts 
where there is no adequate remedy at law ; and, as construed ^y the Su- 
preme Court of the state, the legal title is not essential to support such a 
suit, nor need a complainant in possession wait till his right or title has 
been established in an action at law before bringing such a suit to de- 
termine an adverse claim of one out of possession. 

[Ed. Note.— For cases in point, see Cent Dig. yoL 41, Quieting Title, If 
48-56; vol. 13, Courts, {{ 972, 974.] 

2. Samk. 

Under Code Civ. Proc. Cal. i 738, a suit to quiet title may be main- 
tained by a complainant who is in the occupancy and possession of tide 
lands owned by the state, on which he is maintaining oyster beds, under 
and by virtue of Act Cal. March 30, 1874, which provides that persons 
planting such beds, and marking the same by fences or stalces, shall have 
the exclusive right to take up the oysters, and the exclusive use and oc^ 
cupation of the lands, for the purposes of the act, against a defendant 
not in possession, but who claims some adverse right or interest in the 
land. 

[Ed. Note.— For cases in point, see Cent. Dig. voL 41, Quieting Title, H 
55,56.] 

8. Injunction— Right to Relief— Natube of Suit. 

Relief by injunction may be granted, in the discretion of the court, In 
any suit in equity when a proper case therefor is shown. 
[Ed. Note.— For cases In point, see Cent Dig. voL 27, Injunction, | 8.] 
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In Equity. On motion to dismiss for want of jurisdiction. 

Campbell, Metson & Drew, for complainant. 

Louis Goldstone (Garoutte &. Goodwin, of counsel), for certain re- 
spondents. 

WOLVERTON, District Judge (orally) . This is a motion to dismiss 
the action here pending, upon tfie ground that it does not really and 
substantially involve a dispute or controversy properly within the juris- 
diction of this court to try and determine. Several reasons are as- 
signed in support of the motion, not all of which were insisted upon, 
and I shall notice those only that were urged at the argument as vital 
to the cause. 

The action, or perhaps, more properly speaking, the suit, is designed 
as one to quiet title. Whether it is sufficient for that purpose is de- 
pendent upon the subject-matter of the controversy. Complainant as- 
serts that it is the owner of the exclusive rights, privileges, and fran- 
chises for the planting, cultivating, laying down, growing, and tak- 
ing up and carrying away oyste^s in and upon certain specified tide 
lands and the oyster beds thereon belonging to the state of California, 
and of the right to the exclusive use^i occupancy, and possession of said 
tide lands and oyster beds for the purposes aforesaid, subject only to 
the right of the state of California to sell or dispose of such lands; 
that it is in the actual, peaceable, and exclusive possession of the same, 
except as subsequently stated, which said rights, privileges, and pos- 
session were so acquired and are now held under and by virtue of an 
act of the Legislature of the state of California entitled "An act to en- 
courage the planting and cultivation of oysters," approved March 30, 
1874 (see Statutes of California 1873-74, p. 940, c. 671), and that 
each and all of the respondents are claiming an interest or estate in 
said tide lands and oyster beds thereon adverse to the ownership and 
title of the complainant, the nature of which is unknown to the com- 
plainant, but that each and every of the claims of the respondents 
are without right, and that each and all of the respondents are with- 
out estate, right, title, or interest in or to any of said lands or oyster 
beds. Further allegations show occupancy and possession, and the 
marking, staking, and fencing necessary to assert the rights and priv- 
ileges granted by the statute. These are followed by others showing 
certain trespasses on the part of the respondent, the Darbee & Immel 
Oyster Company, its agents and employes, for a short time only, ac- 
companied with threats to destroy the property of complainant, which 
constitutes the only exception to complainant's peaceable and exclu- 
sive possession previously suggested. The prayer is, in purpose, that 
complainant's right, title, privileges, and franchises be quieted as against 
the claims or demands of the respondents. 

The right to have a dismissal is based upon the act of Congress of 
March 3, 1875 (chapter 137, § 4, 18 Stat. 471), as amended in 1887-88 
(chapter 373, § 1, 24 Stat. 652 [U. S. Comp. St. 1901, p. 611]). By 
that statute,Jf it shall appear at any time that the suit does not really 
and substantially involve a dispute or controversy properly within the 
jurisdiction of the court, it shall be dismissed. The Circuit Court is 
given equitable cognizance, concurrent with the courts of the several 
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States, by the same statute, where the matter in dispute exceeds, ex- 
clusive of interest and costs, the sum of $3,000. U. S. Comp. St. 1901, 
p. 508. The amount involved here is shown to be above that fixed 
by the statute, so that the question comes simply to whether the plead- 
ings state a cause for equitable interposition. If they do, the motiw 
must fail ; otherwise not. 

The local statute, being section 738 of the Code of Civil Procedure, 
provides as follows : 

"An action may be brought by any person against another who claims an 
estate or Interest In real property, adverse to blm, for the purpose of deter- 
mining such adverse claim ; * * ♦ provided, however, that nothing herein 
contained shall be construed to deprive a party of the right to a Jury trial 
In any case where, by the law, such right is now given.*' Statutes and Amend- 
ments to Ck>des of California 1895, p. 72, c. 77. 

It has been frequently adjudged "that where the laws of a particular 
state gave a remedy in equity, as, for instance,. a bill by a party in or 
out of possession, to quiet title to lands, such remedy would be en- 
forced in the federal courts, if it did not infringe upon the constitu- 
tional rights of the parties to a trial by jury." Greeley v. Lowe, 156 
U. S. 76, 16 Sup. 24, 39 L. Ed. 69, and cases cited. The local courts 
have given interpretation to this statute. In the case of Pierce v. Pel- 
ter, 53 Cal. 18, it is said : 

'^The only question presented in this case is whether the owner of an estate 
or interest in land less than an estate in fee can maintain an action for 
the determination of an adverse claim made by another person. We think 
that he can. The Code of Civil Procedure (section 738) provides, in terms, 
that an action may be brought by any person against another who claims 
an estate or Interest in real property adverse to him, for the purpose of 
determining such adverse claim." 

So in Stoddart v. Burge, 53 Cal. 394, 399 : 

**Thp statute evidently contemplates that whether the plalntllDf be the owner 
In fee or not, If the defendant claims an interest adversely to his right or title, 
soch as It is, he Is entitled, In an action of this character, to have the 
adverse claim determined." 

I find another case in the same volume (Gelcich v. Moriarty, p. 
217) where the statute was invoked to try the possessory title to a 
mining claim. Under a similar statute in Nevada, the federal court, 
in Book v. Justice Min. Co. (C. C.) 68 Fed. 827, 830, has declared 
that an action brought in pursuance thereof "by a party in possession 
to quiet the title to a mining claim is an equity suit, and may be tried 
and disposed of as such" ; and, after citing authorities, the court con- 
tinues : 

"Foster, in enumerating the state laws creating new rights which can be 
enforced by federal courts of equity, specifies one authorizing a person In 
possession of land to sustain a bill to determine and quiet title to the same.*' 

One of the cases referred to by the learned court is Balmear v. Otis, 
4 Dill. 668, Fed. Cas. No, 819, wherein the court says : 

"A proceeding under the Iowa statute to quiet title Is in its essence an 
equity suit In the federal courts, whether a paiftlcular case is one at law 
or equity depends upon the case stated in the petition. If the case there made 
shows a mere contest of legal titles, and the defendant Is in possession, the 
remedy Is at law. If the plaintiff is in possession, or if neither party is in 
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poBsesetlon, and the petition or bill eihows that equitable relief Is xsecessaiy 
or proper, the jurisdiction is In equity." 

While the California Supreme Court treats the statute as giving 
a right to compel others by suit (that is, in equity) to litigate and de- 
tifmine controversies in cases where such right did not exist before, 
yet it does not consider that it takes away the right to proceed in an 
action at law in a proper case, or to have the right of trial by jury 
asserted where the issues presented are clearly cognizable in a court 
of law. Crocker v. Carpenter, 98 Cal. 419, 33 Pac. 271. The act of 
March 30^ 1874, above cited, provides, by its first section, that: 

"Any citizen of the United States may lay down and plant oysters In any 
of the bays, rivers, or public waters of this state; and the ownership of and 
the exclusive right to take up and carry oflC the same shall be continued and 
remain in such person or persons, who shall have laid down and planted the 
same." 

By its second section it provides for staking or fencing off the land, 
which stakes and fences are declared to be sufficient marks of the 
boundaries and limits, and entitle the person so doing to the exclusive 
use and occupation of such land for the purposes described in the act, 
and by its third section, for recording and full description of the bed 
or beds. A later section (the seventh) requires that parties availing 
themselves of the provisions of the act shall cause to be erected a 
sign of a designated description. This statute unquestionably gives 
an exclusive right of possession, for the purposes therein specified, to 
any person who complies with the provisions thereof. Such right 
of possession may be deemed a privilege or franchise. But whatever 
may be the most appropriate designation thereof, the right is one that 
the courts will interpose to maintain in behalf of the party or parties 
entitled thereto. It is such a right, therefore, as a court of equity will 
interpose to quiet as against any one claiming an adverse interest. 
The right is analogous to the possessory right in a mining claim, 
which may be maintained, by a compliance with the statute, against 
all other persons whomsoever; and equity, as I have suggested, will, 
under the local law, interpose to quiet such title or right of posses- 
sion. It is unnecessary for the plaintiff, in bringing suit to quiet title, 
to set out specifically the character of his title or the alleged title 
of the defendant, but it is always sufficient to simply allege plaintiff's 
ownership and possession, and that defendant is unlawfully asserting 
a claim thereto adverse to him. Union Mill & Mining Company v. 
Warren et al. (C. C.) 82 Fed. 619. That is just what this bill of com- 
plaint does. It states with sufficient particularity tlie complainant's 
right and title, and that it is in the actual and exclusive possession, 
with an exception which falls far short of an ouster, and it sets 
out pertinently the adverse claim, and the further material fact that it 
is being disturbed in its possession. I am of opinion, therefore, that 
the bill of complaint, especially as it is not tested by demurrer, is suf- 
ficient to sustain the equitable action for which it is intended. 

It is, however, further seriously contended that, under the latter 
clause of the local statute above quoted, the Circuit Court will not take 
jurisdiction in equity, for the reason that such a course would de- 
prive the defendant of the right of trial by jury. The right of trial 
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by jury accorded by this statute is nothing beyond the right accorded 
to any suitor in an action at law. It has been so clearly defined by the 
Supreme Court of this state that there need be no further question 
about it. In Donahue v. Meister, 88 Cal. 121, 127, 25 Pac. 1096, 1098, 
22 Am. St. Rep. 283, the court, in speaking of the action, says : 

"It l8 really a statutory action. The Code confers equitable rights so far 
as it grants the pow^ to maintain the action at all, and the decree is in 
form equitable ; but if it has to deal with ordinary common-law rights, clearly 
cognizable in courts at law, it is to that extent an action at law." 

So in that case, where the verified answer ^f the defendant showed 
the defendant to be entitled to possession, aira that he was in posses- 
sion of the disputed premises a short time prior to the commencement 
of the action, and was ousted by the plaintiff, it was held that such 
defendant could not be deprived of his right to a trial by jury, which 
was a constitutional right, and that the fact that the plaintiff had first 
instituted his suit could not operate to that end. The court was care- 
ful, however, to especially . confine the decision to the facts peculiar 
to that case. The case has been followed in Newman- v. Duane, 89 
Cal. 597, 27 Pac. 66, and Gillespie v. Gouly, 120 Cal. 515, 62 Pac. 
816. While the decisions in all these cases, except the last cited, 
were pronounced prior to the enactment of the latter clause of the 
statute now under consideration,. yet the statute has not changed, nor 
was it intended to change, the rule, as is clearly manifest from a care- 
ful reading of it; the purpose being to declare the law as it had 
previously existed. But where the action is purely equitable, as is the 
present one, the parties are not entitled to a trial by jury. This is 
determined, in effect, in the case of Crocker v. Carpenter, supra. Nor 
is the right guarantied by the Constitution or demandable as of. right. 
Raymond v. Flavel, 27 Or. 219, 40 Pac. 158. 

Again, it is urged against the procedure that no such action can be 
maintained until complainant has first established its title by an 
action at law. As to this, whatever might have been the rule formerly, 
it is not so required now. In an early case in the Supreme Court 
of California (Curtis v. Sutter, 15 Cal. 259, 262) it was determined 
that under the statute it was unnecessary for the plaintiff to delay 
seeking the equitable interposition of the court until he has been 
disturfcd in possession by the institution of a suit agamst him, and 
until such suit has been passed in his favor. "It is sufficient," says the 
court, speaking through Mr. Justice Field, "if, whilst in the posses- 
sion of the property, a party out of possession claim an estate or in- 
terest adverse to him. He can immediately, upon knowledge of the 
assertion of such claim, require the nature and character of the ad- 
verse estate or interest to be produced, exposed, and judicially de- 
termined, and the question of title be thus forever quieted." The 
doctrine is well sustained and thoroughly settled. Central Pacific 
R. R. Co. V. Dyer, 1 Sawy. 641, Fed. Cas. No. 2,552; Holland v. 
Chall^, 110 U.S, 15, 3 Sup. Ct. 495, 28 Li Ed. 52. 

Another proposition advanced is that the bill of complaint does not 
show that complainant is without an adequate remedy at law; but the 
bill does show, to all intents and purposes, that complainant is in 
possession, and while in possession it can have no actioa at law in 
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fcjectment or to recover possession, and, as I have shown hereto- 
fore, it is not required to wait until its antagonist inoves to oust it. 
It may, when its title and possession are threatened through an ad- 
verse claim of title or right, sue to quiet title against such claim, 
and that is what has been done here. "This 'crucial question,' more 
specifically stated," says Wellborn, District Judge, in Davidson v. 
Calkins (C. C.) 92 Fed. 230, 236, "is, as I have already shown, 
whether or not defendant is in possession. If he is not, there is no 
adequate remedy at law, and a suit in equity will lie. If the defendant 
is in possession, ejectment is appropriate, and the interposition of a 
court of equity forbidden." See, also, Harding v. Guice, 80 Fed. 162, 
25 C. C. A. 352. 

Lastly, it is asserted that injunctive relief is not properly an in- 
cident to the statute. As to that, it is sufficient to say that the action 
is equitable, and where there is a proper showing for the relief, it is 
usually granted, within the discretion of the court. 

Having disposed of all the questions presented adversely to the 
motion, it will be denied. 



TBVIS v. PALATINE INS. CO., lilmlte^ OP LONDON, BNQ, 

(Circuit Court, N. D. California. November 22» 1006J| 

No. 14,025. 

1. Removal op Cause&— Petition— Filing— Time. 

A rule of a state court, from wbicb a cause was removed, provided tbat 
no agreement or consent of counsel in respect to the proceedings in a 
cause, the purport of which is disputed or denied, will be regarded, un- 
less the same shall have been made or assented to in open court and en- 
tered in the minutes, or unless the evidence thereof shall be in writing, 
subscribed to by the party against whom the same may be alleged or by 
his attorney. Plaintiff's counsel stipulated in writing that defendant 
might have until October 10, 1906, within which to plead to the complaint 
or file or make such motion as it might be advised. Held, that plaintiff 
could not object that such stipulation did not extend defendant's time 
to plead for the purpose of filing a petition to remove the cause to the fed- 
eral courts on or before the time so fixed. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 42, Removal of Causes, 
K 135-140; vol. 44, Stipulations, {$ 2, 43.] 

2. Attoenby and Client— Authority of Attorney. 

Code Civ. Proc. Cal. § 283, subd. 1, provides that an attorney shall 
have authority to bind his client in any of the steps of an action or pro- 
ceeding by his agreement filed with the clerk or entered on the lAinutes 
of the court, and not otherwise. Held that, where an attorney assumed to 
bind his client by a valid written stipulation extending defendant's time 
to plead, he could not thereafter, under such section, disavow his own 
authority to extend the time in which defendant could file a petition for 
removal. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 5, Attorney and Cli- 
ent, n 155-161; vol. 44, Stipulations, | 8.] 

John E. Bennett, for plaintiff. 
Van Ness & Denman, for defendant. 
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WOLVERTON, District Judge. Complaint was fUed in the above 
cause in the superior court of the state of California, in and for the 
city and county of San Francisco, on September 20, 1906, and sum* 
mons served upon the same day. September 28, 1906, the attorney 
for plaintiff made and delivered to defendant's attorneys a stipula* 
tion, as follows: 

''It is hereby stipulated and agreed tbat the defendant herein may have 
^x> and including the 10th day of October, 1906, within which to plead to 
.he complaint on file herein or make such motion as it may be advised. This 
itlpulation need not be filed. 

"Dated September 28th, 1906. 

"John B. Bennett, Attorney for Plaintiff." 

On October 10th, following, the defendant petitioned the superior 
court and obtained an order for removal of the cause into this court 
Th^ transcript has been filed here, and the plaintiff now moves the 
court to remand the cause. The question for determination is whether 
parties may, by stipulation, enlarge the time in which to plead to the 
complaint, and by so doing also enlarge the time within which a 
petition may be interposed for a removal of the cause from the state 
court into tiiis court. 

The Revised Statutes of the United States require the petition to be 
filed "at the time or any time before the defendant is required by the 
law of the state or the rule of the state court in which the suit is 
brought, to answer or plead to the declaration or complaint of the 
plaintiff." 

There is subsisting, in the superior court from which the cause was 
removed, a rule designated rule 21, in language as follows : 

"No agreement or consent between the parties or their attorneys, in respect 
to the proceedings in a cause, the purport of which is disputed or denied, will 
be regarded by the court, unless the same shall have been made or assented to 
in open court and entered in the minutes, or unless the evidence thereof shall 
be in writing, subscribed to by the party against whom the same may be 
alleged, or by his attorney." 

' It is conceded by counsel for both parties that, dnder this rule, the 
stipulation had the force and effect to enlarge the time within which 
the defendant was required to plead until the expiration of the time 
fixed thereby. 

The federal adjudications are divided upon the pivotal question 
here ; that is, whether the parties may by stipulation thus enlarge the 
time for removal. The matter is one dependent upon local statutes 
and rules of court. It was held in this circuit (Austin v. Gagan 
[C. C] 39 Fed. 626, 6 L. R. A. 476), soon after the amendment of 
1888, Circuit Judge Sawyer presiding, that: 

"The statute means at any time before the defendant Is required to answer 
by the laws of the state, when the time is specially regulated by the statutes, 
and by the general rules of practice governing the matter adopted by 
the courts, when the matter is thus regulated, instead of by specific stat- 
utes of the state — not within the time provided by special orders extending 
the time, or application by or stipulations of the parties"— citing Dixon v. 
Telegraph Ck)., 38 Fed. 877, an earlier case also decided by the same distin- 
guished Jurist 
149F.-36 
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The principle has been reasserted also by Judges Sabln and Knowles, 
sitting in the same circuit. Delbanco v. Singletiry (D. Nev.) 40 Fed. 
177; McDonald v. Hope Mining Company (D. Mont.) 48 Fed. 593; 
Martin v. Carter (D. Mont.) 48 Fed. 596. But it is clear that the 
facts attending neither of those cases presented the identical ques- 
tion. There are decisions elsewhere, however, announcing the like 
doctrine. See Velie v. Indemnity Company (C. C. D. Wis.) 40 Fed. 
545; Spangler v. Atchison, etc., Co. et al. (C.-C. W. D. Mo.) 42 
Fed. 305 ; Rock Island National Bank v. J. S. Keator Lumber Com- 
pany et al. (C. C. N. D. 111.) 62 Fed. 897; Ruby Canyon Gold Min- 
ing Company v. Hunter et al. (C. C. W. D. S. D.) 60 Fed. 305; 
Fox V. Southern Railway Co. et al. (C. C. W. D. N. C.) 80 Fed. 945. 

Upon the other hand, Hawley, District Judge, sitting in the Circuit 
Court for the District of Nevada, has, in a later case than any decided 
in this circuit, held to the contrary; that is to say, that: 

"Wher,e a stipulation, signed by a party or his attorney or comisel, Is of 
binding force, a cause may be removed from a state to a federal court within 
the period to which the defendant's time to answer is extended by a written 
stipulation, though no order of court Is entered thereon." Chiatovich y. Han- 
chett, 78 Fed. 193. 

The quotation is from the syllabus, but it correctly states the holding. 

A like conclusion was arrived at by Simonton, District Judgfe, in 
People's Bank of Greenville v. -SStna Ins. Company (C. C. D. S. C.) 
53 Fed. 161, as well as by Ray and Thomas, District Judges, respective- 
Iv, in the cases of Groton Bridge & Mfg. Co. v. American Bridge Co. 
(C. C.) 137 Fed. 284 and Russell v. Harriman Land Company (C C.) 
145 Fed. 745. As applicable to the Chiatovich Case, there subsisted 
a rule of the Supreme Court in substance the same as rule 21 of the 
superior court of the city and county of San Francisco ; and so in the 
three latter cases there was a similar rule promulgated by the court 
of original cognizance. 

It was said by the Supreme Court^of the United States (Powers v. 
Chesapeake & Ohio Ry., 169 U. S. 92, 98, 18 Sup. Ct 264, 266, 42 
L. Ed. 673), in a^tase decided in 1897, that: 

**The time of flllng a petition for removal is not essential to the jurisdiction. 
The provision on that subject Is, in the words of Mr. Justice Bradley, 'but 
modal and formal/ and a failure to comply with it may be the subject of 
waiver or estoppel." 

See, also, Hughes' Federal Procedure, p. 333. 

So it has been held, in the Circuit Court for the Eastern District 
of New York, that the time may be enlarged by stipulation of the par- 
ties. Allmark v. Platte Steamship Company, 76 Fed. 614. See, also, 
Groton Bridge & Mfg. Co. v. American Bridge Co., supra, and Wil- 
cox & Gibbs Guano Co. v. Phoenix Insurance Co. et al. (C. C. D. S. 
C.) 60 Fed. 929. "But," says Benedict, J., in Allmark v. Platte S. 
S. Co. (C. C.) 76 Fed. 614, 615, "if this were otherwise, I am of opin- 
ion that, under the circumstances above stated, the plaintiff should not 
be heard in this court to say that the time to answer had expired." 
That was a case where the plaintiff's attorney, as here, stipulated "ex- 
tending the time to answer and to move." 
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To the same effect is the language of Judge Ray, in Groton Bridge 
& Mfg. Co. V. American Bridge Co. (C. C.) 137 Fed. 284, 299, namely: 

'The writt^i Btlpulatlon, extending the time of the defendant to plead to 
a certain day, estopped the plaintiff from saying in the proceeding to remove 
the cause that the time in which defendant was required to answer or plead 
to the complaint had expired before the arrlyal of the day nam^ in such 
stipulation." 

And of equal emphasis is the ruling of Thomas, District Judge, in 
Russell V. Harriman Land Co., supra, that such a stipulation estopped 
the plaintiff from objecting tiiat the petition for removal was filed 
too late. 

I have not cited all the authorities pro and con, but these are suffi- 
cient to indicate the line of cleavage in the holdings and the principle 
on which they divide. 

Mr. Hughes, in his work of standard authority on Federal Proce- 
dure, p. 335, states what appears to him to be the meaning of the federal 
removal statute, as follows; 

"If the effect of the extension under the state practice is under the general 
rules of practice of that state, and not under special agreement of counsel 
to extend the time within which he is first required to plead any sort of plea 
on pain of a default Judgment, whether conditional or absolute, then the effect 
of the extension would be to extend the right of filing the petition." 

But, whatever may be the sounder or the true rule as it relates to 
this subject, I am firmly of the opinion that neither the plaintiff nor 
his counsel can now be heard to say that the defendant was not in time 
with his petition for removal. 

My attention has been called to section 129 of the Code of Civil 
Procedure, which provides that "every court of record may make 
rules not inconsistent witli the laws of the state for its own government 
and the government of its officers." I see nothing, however, in rule 
21 above set forth, inimical to this statute. And again, section 283, 
§ubd. 1, Code Civ. Proc., prescribing that "an attorney and counselor 
shall have authority (1) to bind his client in any of the steps of an 
action or proceeding by his agreement filed with the clerk, or entered 
upon the minutes of the court, and not otherwise," is invoked. But 
the same attorney who assumed to bind his client by the stipulation in 
question here now seeks, in behalf of the client, to disavow his own 
authority to extend the time in which to petition for removal. It is 
plain that he should not be permitted to do so, especially when the 
opposite party has been misled to his detriment. 

The motion to remand will therefore be denied. 
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HALIi V. CHICAGO, R. I. & P. RY. CO. 

(Circalt Court, N. D. Iowa, Cedar Rapids DiYlsion. December 19. 1906.) 

" No. 213. 

1. Removal of Causes— GnouwDs of Removal— Statutes ob Laws of thb 

United States— Petition. 

a case not depending on diversitj of citizenship cannot be removed from 
the state court to the Circuit Court of the United States as one arising 
under the Constitution or laws of the United States, as provided by the 
removal acts (Act March 3, 1887, c. 373, 24 Stat 552, and Act Aug. 13, 
1888, c. 866, 25 Stat 433 [U. S. Comp. St 1901, p. 509]), unless that fact 
appears by plaintiff's own statement of his cause of action, and, if it does 
not so appear, the fact cannot be supplied by the petition for removal. 

[Ed. Note. — For cases in pointy see Cent Dig. vol. 42, Removal of Caus- 
es, |§ 58, 59.] 

2. Same. 

Where the facts stated in plaintiff's petition disclose a right of action 
given or created by an act of Congress, and also a right of action created 
by a state law, it would be for the court on petition to remove to deter- 
mine under which statute the action was maintainable, if at all, and, 
if one construction of the federal statute would sustain and another de- 
feat a recovery, the action would be one arising under a law of the 
United States, and therefore of federal cognizance. 

3. Commerce— Regulation of Intebstate CoMMESOE—llkfASTEB and Servant 

— Employers' Liability Act. 

Where a railroad company by which plaintiff was employed was an 
interstate carrier at the time plaintiff was Injured, it was not material 
to plaintiff's right to the benefit of employers' liability act (Act Cong. June 
11, 1906, c. 3073, 34 Stat 232), regulating the liability of such carriers 
for injuries to employes, etc., that the train on which plaintiff was in- 
jured was an intrastate train. 

4. Master and Servant— In jubies to Sebvant— Employees' Liability Act— 

Pbospective Operatton 

Employers' Liability Act (Act Cong. June 11, 1906, c. 3073, 84 Stat 232), 
regulathig the liability of interstate carriers for injuries to employ^ etc., 
was prospective only in operation, and did not apply to causes of action 
existing at the time of its adoption. 

At Law. On motion to remand. 

This action was commenced in the district court of Iowa In and for Linn 
county, August 25, 1906. The petition alleges that defendant Is a corporation 
duly organized under the laws of Iowa and Illinois, and is a common carrier 
engaged in operating a line of railroad from Chicago, in the state of Illinois, 
westward into and through the state of Iowa; that on December 13, 1905, 
said Edward W. Griffiths, Jr., was in the employ of the defendant upon one 
of its trains in Iowa, and on that day, while in the discharge of his duty in 
uncoupling the air hose and cars of said train, was seriously and permanently 
injured by reason of defects in the roadbed and In the appliances upon the 
car, arising from defendant's neglect, and the negligence of the other employ^ 
of the train in moving the same, for which injuries he asks Judgment against 
the defendant in the sum of $15,000. In due time the defendant removed 
the cause to this court upon the grounds, as alleged in the petition for removal, 
"that the cause of action alleged In the petition involves the construction of 
a law of the United States; that, if the plaintifiT has any cause of action, 
it arises under, and is created by, an act of Congress approved June 11, 190G» 
entitled "An act relating to the liabilities of • ♦ ♦ common carriers en- 
gaged in commerce between the states • • • to their employes.** The rec- 
ord has been filed In this court, and the plaintifiT moves to remand the cause 
to the state court upon the grounds, in substance^ (1) that It does not appear 
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from the petition of plaintiff that the cause of action alleged therein arisea 
•ander the (^institution, or any law or treaty of the United States; (2) that 
the cause of action alleged in said petition arose under the statutes and laws 
of Iowa prior to the passage of the act of Ck>ngre88 of June 11, 1006 ; and (3) 
that Congress was without rightful authority to pass said act 

Dawley Hubbard & Wheeler and Main & Griffiths, for plaintiff. 
Carroll Wright and J. L. Parish, for defendant. 

REED, District Judge (after stating the facts). The claimed right 
to remove this cause from the state court rests solely upon the ground 
that the action is one arising under a law of the United States, viz., 
the act of Congress approved June 11, 1906, commonly known as the 
"Employers' Liability Act" Act June 11, 1906, c. 3073, 34 Stat. 232. 

The act is as follows: 

"That every common carrier engaged in trade or commerce in the District 
of Ck>lnmbia, or in any territory of the United States, or between the several 
states, or between any territory and another, or between any territory or 
territories and any state or states, or the District of Columbia, or with foreign 
nations, or between the District of Ck>lumbia, and any state or states, or foreign 
nations, shall be liable to any of its employ&s, or, in the case of bis death, 
to his personal representative for the benefit of his widow and children, if 
any, if none, then for his parents, if none, then for his next of Icin dependent 
upon him, for all damages which may result from the negligence of any of Its 
officers, agents,, or employes, or by reason of any defect or insuflicieucy due 
to its negligence in its cars, engines, appliances, machinery, track, road-bed, 
ways, or works. 

"Sec. Z That In all actions hereafter brought against any common carriers 
to recover damages for personal injuries to an employ^, or where such 
injuries have resulted in his death, the fact that the employ^ may have ;ieen 
guilty of contributory negligence shall not bar a recovery where his con- 
tributory negligence was slight and that of the employer was gross in com- 
parison, but the damages shall be diminished by the Jury in proportion to the 
amount of negligence attributable to such employ^ All questions of negli- 
gence and contributory negligence shall be for the Jury. 

"Sec. 3. That no contract of employment, Insurance, relief benefit, or in- 
demnity for injury or death entered into by or on behalf of any employ^, 
nor the acceptance of any such Insurance, relief benefit, or indemnity by the 
person entitled thereto, shall constitute any bar or defense to any action 
brought to recover damages for personal injuries to or death of such employ^ ; 
provided however, that upon the trial of such action against any common 
carrier, the defendant may set off therein any sum it has contributed toward 
any such insurance, relief benefit, or indemnity, that may have been paid to 
the injured employ^, or, in case of his death, to his personal representative. 

"Sec. 4. That no action shall be maintained under this Act unless commenced 
within one year from the time the causes of action accrued. 

"Sec. 5. That nothing In this Act shall be held to limit the duty of common 
carriers by railroads, or impair the rights of their employes under the Safety 
Appliance Act of March second, eighteen hundred and ninety three, as amend* 
ed April first eighteen hundred and ninety six, and March second nineteen 
hundred and three, 

"Approved June 11, 190C.'* 

This statute, if valid, effects radical changes in the liability, as it 
exists at common law or under the statutes of many of the states, of 
common carriers engaged in interstate commerce for injuries to their 
employes; in the time within which the action therefor shall be com- 
menced; in the disposition of the proceeds of recovery when the 
injury results in death ; and in the effect upon the right of recovery 
for such injuries when the employe is guilty of negligence which 
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directly contributes to his injury; and counsel for the respective par- 
ties practically agree in argument that Congress is and was without 
rightful authority to pass the same, and that it is therefore invalid. If 
the court should adopt this view of counsel, it would follow that the 
cause must be remanded to the state court. But an act of the Legis- 
lature, national or state, should not be declared invalid unless it ap- 
pears beyond doubl to be so. Township of Pine Grove v. Talcott, 
19 Wall. 666-673, 22 L. Ed. 227. Nor should it be so declared in any 
case when it is unnecessary to decide the question of its validity. 

The authority of Congress, if it exists, to pass the act in question 
is, no doubt, the commerce clause of the federal Constitution. Wheth- 
er it exists under that clause may admit of doubt, but for the purpose 
of this case it will tie assumed, without so deciding, that it does, and 
that the act is valid. Does it follow that the case is a removable one? 
It is the contention of the plaintiff that the cause of action does not 
arise under this act of Congress, or at least that it does not so appear 
from the allegations of his petition. It is undoubtedly true that under 
the Act March 3, 1887, c. 373, 24 Stat. 552, and Act Aug. 13, 1888, 
c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 509], a case not de- 
pending on diversity of citizenship cannot be removed from a state 
court into the Circuit Court of the United States, as one arising under 
the Constitution or laws of the United States, unless that fact appears 
by the plaintiff's own statement of his cause of action ; and, if it does 
not so appear, the fact cannot be supplied by the petition for removal. 
Chappel V. Waterworth, 155 U. S. 102-107, 15 Sup. Ct. 34, 39 L. Ed. 
85; Third St. R. R. Co. v. Lewis, 173 U. iS. 457-460, 19 Sup. Ct. 451, 
43 L. Ed. 766. 

But the court takes notice of the laws of Congress, and, if the facts 
stated by plaintiff as the basis of his right of recovery show a right 
of action given or created by such a law, then it may fairly be said that it 
appears from his own statement of his claim that the action is one 
arising under a law of the United States. If the same facts show, also, 
a right of action created or given. by a state law, still it would be for 
the court to determine under which statute the action was maintain- 
able, if at all ; and if one construction of the federal statute would sus- 
tain, and another construction would defeat, . a recovery under that 
statute, the action would be one arising under a law of the United 
States, and therefore of federal cognizance. Starin v. New Yoric, 115 
U. S. 248-257, 6 Sup. Ct. 28, 29 L. Ed. 388 ; Carson v. Dunham, 121 
U. S. 421-427, 7 Sup. Ct. 1030, 30 L. Ed. 992. It sufficiently ap- 
pears, therefore, from plaintiff's petition that the cause of action as al- 
leged therein is one arising under a law of the United States, if the act 
of Congress of June 11, 1906, is to be given a retroactive effect. 

It is contended on behalf of the defendant that, if the act is valid, 
it is because it relates to a subject-matter confided exclusively to Con- 
gress by the federal Constitution, and that its necessary effect is to 
abrogate all existing state legislation upon such subject, at least such 
as is inconsistent with its provisions, and to prevent further legislatiorf 
by the several states relating thereto, and that there is now no right of 
recovery for causes of action such as are alleged in the plaintiff's peti- 
tion, except under this act of Congress; and Henderson v. Wickham^ 
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92 U. S. 259, 271-272, 23 L. Ed. 543, Railroad Co. v. Hefley, 158 U. 
S. 104, 16 Sup. Ct. 802, 39 L. Ed. 910, and other cases are relied upon 
in support of this contention. ^ The questions thus presented are of 
much importance, especially in actions upon causes which have arisen 
since the passage 6f the act. But it is deemed necessary in this case to 
-determine only whether or not this act is to be given a retrospective 
effect. 

It is alleged that plaintiff was injured in the state of Iowa in Decem- 
ber, 1905, by reason of the neglect of defendant in the matter of its 
roadbed, and the equipment of its cars upon which he was employed, 
and the negligence of his fellow servants engaged with him in the 
operation of its train. Whether or not the train was a local one operat- 
ing between points in Iowa only is not alleged. But this does not seem 
to be important, for under this act it is the interstate character of the 
carrier, rather than the particular employment in which the employe 
may be engaged, that is controlling. For the alleged neglect of defend- 
ant in the matter of its roadbed and the equipment of its cars the plain- 
tiff would have a right of action at common law ; and under section 2071, 
Code of Iowa 1897, he may recover from the defendant for the negli- 
gence of his fellow servants engaged with him in the operation of its 
trains in that state, and he may bring his action at any time within two 
years after the cause of action accrues. The rule is elementary that 
statutes will not be given a retrospective effect unless that intention ap- 
pears upon the face of the statute so clearly as to permit of no other 
construction. Cooley's Constituiional Limitations (3d Ed.) p. 63. 

In Twenty Per Cent. Cases, 20 Wall. 179, 187, 22 L. Ed. 339, it 
is said : 

"CJourts of justice agree that no statute, however positive in its terms, is 
to be construed as designed to interfere with existing contracts, rights of 
actions, or with vested rights, unless the Intention that it shall so operate is 
expressly declared or Is to be necessarily implied, and pursuant to that rule 
courts will apply new statutes only to future cases; unless there is something 
in the nature of the case or in the language of the new provision which shows 
that they were Intended to have a retroactive operation. Even though the 
words of the statute are broad enough in their literal extent to comprehend 
existing cases, they must yet be construed as applicable only to cases that 
may hereinafter arise, unless the language employed expresses a contrary 
intention in unequivocal terms." 

There is nothing from which it can be. inferred that this statute was 
to be given a retrospective effedt, and it is incredible that Congress in- 
tended by it to take away, or in any manner impair, the right of re- 
covery upon causes of action existing at the time of its passage. Any 
attempt upon its part to bar such right without affording reasonable 
opportunity to enforce the same after the passage of the act would be 
sufficient grounds for declaring it invalid as to such causes of action. 
Koshkonong v. Burton, 104 U. S. 668, 26 L. Ed. 886 ; Campbell v. 
Haverhill, 155 U. S. 610-615, 15 Sup. Ct. 217, 39 L. Ed. 280. 

Other questions discussed at the bar need not be considered, for ft 
seems clear that this act of June U, 1906, was not intended to, and does 
not, apply to causes of action then existing. 

The conclusion, therefore, is that the motion to remand must be sus- 
tained, and it is so ordered. 
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SHASTA POWBE CO. v. WALKER et aL 

(Circuit Cottrt» N. D. California. December 12, 1906.) 

No. 13,895. 

1* Eminewt Domain— Public Use— Detebmination. 

Wbile the question whether a proposed use for which property Is 
sought to be condemned is In fact public or not is for the determination of 
the courts, the necessi^ for the taking, the instrumentalities by which it 
may be done^ and the mode of procedure are matters resting wholly with- 
in the province and discretion of the Legislature. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 18, Eminent Domain, 
H 165-167.] 

2. Same— Private Corporations— Riqbtb— Interest to Pxtblic. 

To entitle a private corporation to exercise the right of eminent domain, 
the use for which the property is desired must be such as will subserve the 
public in the sense that they shall have the right to demand the service of 
the corporation as of right, and not merely in accordance with the latter's 
will ahd pleasure. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 18, Eminent Domain, 
f I 51, 54.] 

8. Same— Complaint. 

Where a complaint In a proceeding by a private corporation to condemn 
land for a water ditch alleged that plaintiff had acquired a franchise 
from the city of R. and the county of S. to serve the Inhabitants of such 
municipality with light, heat, and power, and to geneifate, transmit, and 
sell electricity for such purpose to the public in general, and that for this 
purpose it was necessary to conduct water from a certain creek, through 
ditches, flumes, and pipe lines, over the property sought to be condemned, 
to its power house, for use in operating its machinery, etc., the complaint 
sufficiently showed that plaintiff was a public service corporation, and 
that the use of the property desired was a public use. 

Braynard & Kimball and Samuel M. Shortridge, for plaintiff. 
A. E. Bolton and Reed & Dozier, for defendants. 

WOLVERTON, XHstrict Judge. The question presented for de- 
termination here arises upon demurrer to the complaint, challenging 
the right of plaintiff to condemn certain lands of the defendant Walker 
for its use; the contention of defendant being that it is not made to 
appear that the use to which it is sought to devote the property is 
in fact a public use. It is alleged that the purpose of the plaintiff 
corporation is to generate, transmit, and furnish electricity and electric 
current to the public in general, and to all inhabitants and persons with- 
in the county of Shasta and elsewhere, in the state of California, for 
the necessary public use of light, power, and heat; that, to enable 
plaintiff to perform its functions in this respect, it is necessary to 
conduct water from Bear creek a long distance, by means of ditches, 
flumes, and pipe lines, to its power house for use in operating 
machinery for generating and transmitting electricity and electric 
current designed for supplying mines, quarries, railroads, tramways, 
mills, and factories in said county of Shasta and elsewhere in the state, 
not owned by plaintiff, also for supplying light, heat, and power to 
villages, towns, and incorporated cities in the county of Shasta and 
elsewhere, in California, and to the inhabitants thereof; that prior to 
the commencement of this action plaintiff was, and now is, the owner. 
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and entitled to the use and enjojmient of the right, privilege, and 
franchise to erect poles and string wires thereon for the transmission 
of electricity and electric current for power, light, and other neces- 
sary and useful purposes along and upon the roads, bridges, and high- 
ways of the county of Shasta for the period of 60 years, and also over, 
along, and upon the streets, alleys, and avenues of the city of Red- 
ding, in the county of Shasta, for a like period, all of which rights 
and privileges were regularly granted by the authorized boards of 
supervisors and trustees of the county and city; that the purpose and 
object of plaintiff is to supply, by means of electricity^ and electric 
current to be generated as aforesaid, the public needs in the city of 
Redding and the county of Shasta and elsewhere, in the state of 
California, for light, heat, and power, and that it wifl be impracticable 
for plaintiff to utilize the water of Bear creek for the purposes in- 
dicated, except by conducting the same, bjr means of a ditch, along 
plaintiffs surveyed and established ditch line, and over and across 
said lands of the defendant Walker ; that a large proportion of the 
inhabitants, citizens, and residents within the county of Shasta and 
elsewhere, in the state of California, are not supplied with electricity 
of electric current for heat, light, or power, and the supplying of such 
electricity and electric current for the purposes designated is, and was 
at all the times mentioned, a public necessity. The ordinary prayer 
follows that the lands be condemned for plaintiff's use. The purpose 
of plaintiff, from a reading of the complaint, is plain. It is to show 
that the use for which condemnation \s sought is public in character, 
and such as gives warrant to the proceeding to subject the property 
in question thereto. 

The California Constitution contains the usual provision that "private 
property shall not be taken for public use without just compensation." 
In view of the restriction, the Legislature has adopted a regulation 
as follows: 

"Any person may, without farther legislative action, acquire private prop- 
erty for any use (specified In section 1238 of the Code of Civil Procedure either 
by consent of the owner or by proceedings had under the provisions of title 
VII, part III, of the Code of Civil Procedure; and any person seeking to 
acquire property for any of the uses mentioned in such title is 'an agent of 
the state,* or a 'person in charge of such use,' within the meaning of those 
terms as used in such title." Section 1001, Civ. Code, CaL 

The provisions in title 7, part 3, relate to the exercise of eminent 
domain, and define the manner of such exercise. "Eminent domain" 
is defined to be "the right of the people or government to take private 
property for public use.** Section 1237 Code Civ. Proc., which is 
within the title above designated. The next following section (1238) 
provides that: 

"Subject to the provisions of this title, the right of eminent domain may be 
exercised in behalf of the following public uses: • • • 12. Canals, res- 
ervoirs, dams, ditches, flumes, aqueducts, and pipes for supplying and storing 
water for the operation of machinery for the piApose of generating and trans- 
mitting electricity for the supplying of mines, quarries, railroads, tramways, 
mills and factories with electrical power, and also for the supplying elec- 
tricity to light or heat mines, quarries, mills, factories, Incorporated cities, 
cities and counties, villages or towns, together with lands, buildings and all 
other Improvements In or upon which to erect, install, place, use, or oiierate 
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machinery for the purpose of'generatfaig and transmitting electricity for any of 
the purposes or uses abore set forth.** 

These statutes would seem to confer the very power that the plain- 
tiff seeks to exercise by invoking the right of eminent domain; and, 
such being the case, the constitutionality thereof is drawn in question, 
although the point does not appear to be expressly made by counsel. 
The point is si>ecifically made, however, that the use sought to be 
exercised is a private and not a public use, and not such in character, 
therefore, as gives authority to invoke the right of eminent domain. 
It is the consensus of judicial opinion everywhere that the question 
whether the use is in fact public or not, so as to justify its taking with- 
out the consent of the owner, is one which the courts alone may 
determine. On the other hand, however, it is just as well settled that 
the necessity or expediency for the taking, the instrumentalities by 
which it n]ay be done, and the mode of procedure to be observed are 
matters resting wholly within the province and discretion of the legis- 
lative department. Secombe v. Railroad Company, 23 Wall. 108, 23 
L. Ed. 67; Shoemaker v. United States, 147 U. S. 282, 13 Sup. Ct. 
361, 37 L, Ed. 170; The Dalles Lumbering Company v. Urquhart, 
16 Or. 67, 19 Pac. 78 ; Bridal Veil Lumbering Co. v. Johnson, 30 Or. 
205, 46 Pac. 790, 34 L. R. A. 368, 60 Am. St. Rep. 835; Apex 
Transportation Co. v. Garbade, 32 Or. 582, 52 Pac. 573, 54 Pac. 367, 
882, 62 L. R. A. 613 ; Fanning v. Gilliland, 37 Or. 369, 61 Pac. 636, 
62 Pac. 209; 82 Am. St. Rep. 758; Dallas v. Hallock, 44 Or. 246, 
75 Pac. 204; County of San Mateo v. Coburn, 130 Cal. 631, 63 Pac. 
78, 621; Board of Health v. Van Hoesen, 87 Mich. 533, 49 N. W. 
894, 14 L. R. A. 114 ; Matter of Niagara Falls & Whirlpool R. Co., 
108 N. Y. 375, 15 N. E. 429 ; Matter of S. R. C. R. Co., 128 N. Y. 408, 
28 N. E. 506. It is the general doctrine that, if it be doubtful whether 
legislation is within or inimical to the constitution, the courts should 
resolve the doubt by sustaining the lawmaking body. As pertaining 
to the inquiry, under conditions similar to those attending the case 
at bar, the Supreme Court of California has made pertinent applica- 
tion of the general rule. In Lux v. Haggin, 69 Cal. 255, 303, 10 Pac. 
674, 699, it says : 

"It Is the rule that, where there Is any doubt whether the use to which 
the property is proposed to be devoted is of a public or private character, 
it' is a matter to be determined by the Legislature; and the courts will not 
undertake to disturb its judgment In that regard. S. V. R. Co. v. Stockton, 
41 Cal. 147. To this yielding to the legislative judgment there Is but one 
exception; that is, when the property of the citizen is taken, or sought to be 
taken, for a use in no sense public, or, in the language of Chancellor Wal- 
worth (Varick v. Smith, 5 Paige [N. Y.] 159), 'where there is no foundation 
for a pretense that the public is to be benefited thereby.' Con. Chan. Co. v. 
C. P. R. Co., 51 Cal. 269." 

So, in Re Madera Irrigation District, 92 Cal. 296, 309, 28 Pac. 272, 
274 (14 L. R. A. 755, 27 Am. St. Rep. 106) : 

**lt the subject-matter of tbe legislation be of such a nature that there Is 
any doubt of its character, or if by any possibilitj' the legislation may be for 
the welfare of the public, the will of the Legislature must prevail over the 
doubts of the court." 

See, also, Lindsay Irrigation Company v. Mehrtens, 97 Cal. 676, 
32 Pac. 802. 
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The language of the cases above quoted is somewhat modified in 
County of San Mateo v. Coburn, supra ; but whether it was intended to 
modify the doctrine is not apparent. The Supreme Coitit of California 
has spoken also with reference to the question of public use. It says : 

'The words 'public use' here mean [referring to the Constitution] a use 
which concerns the whole commonityi as distinguished from a particular in- 
dividual or a particular number of individual& It Is not necessary, however, 
that each and every Individual member of society should have the same de- 
gree •of interest in this use, or be personally or directly affected by it, in 
order to make it public. * • * If the use for which the property is taken 
be to satisfy a great public want or public exlg^icy, it is a public use. • • • 
It may be a use in which but a small portion of the public will be directly 
benefited, • • • though it must be of such a character as that the general 
public may, if they choose, avail themselves of it." Gilmer v. Lime Point, 
18 Cal. 229, 251-253. 

These utterances have the especial sanction of other courts. In 
Board of Health v. Van Hoesen, supra, the court says : 

"To justify the condemnation of lands for a private corporation, not only 
must the purpose be one in which the public has an interest, but the state 
miist have a voice in the manner in which the public may avail itself of 
that use. In Gilmer v; Lime Point, 18 CaL 229, a 'public use' is defined to be 
a use which concerns the whole community, as distinguished from a particular 
individual. The use which the public, is to have of such property must be 
fixed and definite. The general public must have a right to a certain definite 
use of the private property, on terms and for charges fixed by law, and the 
owner of the property must be compelled by law to permit the general public 
to enjoy it. It will not suffice that the general prosperity of the community* 
is promoted by the taking of private property from the owner, and transfer- 
ring its title and control to a corporation, to be used by such corporation as its 
private property, uncontrolled by law as to its use. In other words, a use 
is private so long as the land is to remain under private ownership and con- 
trol, and no right to its use» or to direct its management, is conferred upon 
the public." 

So it is said in Gaylord v. Sanitary District of Chicago (111.) 68 N. 
E. 522, 63L. R. A. 582: 

"It is also the settled doctrine of this court that, to constitute a public 
use, something more than a mere benefit to the public must fiow from the 
contemplated Improvement. The public must be to some extent entitled to use 
or enjoy the property, not as a mere favor or by permission of the owner, 
but by right." 

So, also, in ShoU v. German Coal Company (111.) 10 N. E. 199, 69 
Am. Rep. 379: 

''If, from the nature of the business, and the way in which It is to be con- 
ducted, it is clear no obligations will be assumed to the public, or liability 
incurred, other than such as pertains to all strictly private enterprises, it 
may safely, be concluded the use Is private, and not public. It Is also be- 
lieved to be generally, if not universally, true that benefits resulting from 
a public use capable of individual appropriation are open to all alike upon the 
same terms and conditions." 

And again, by a footnote to section 165, Lewis on Eminent Domain : 

'*The test whef^her a use is public or not is whether a public trust is, im- 
posed upon the property, whether the public has a legal right to tiie Use, 
which cannot be gainsaid or denied or withdrawn by the owner." 

' See, also, Fallsburg, etc., Co. v. Alexander, 101 Va. 98, 43 S. E.. 
194, 61 L. R. A. 129, 99 Am. St. Rep. 855, and State ex rel. Tacoma 
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Industrial Co. v. White River Power Co. (Wash.) 82 Pac 150, 2 
L. R. A. (N. S.) 842. 

So it would appear from the cases that, in order to entitle a private 
corporation to exercise the exceptional right of eminent domain, the 
use which forms the basis of its application therefor must be such as 
will subserve the public in some appreciable way, such as it might de- 
mand in service as of right, and not merely such as may be bestowed 
at the will and pleasure, much less at the whim and caprice, of the 
corporation. It is not sufficient that the contemplated improvement 
will operate as a benefit to the community, or the people; or property 
holders thereof, by increasing property valuations, or aflFording facilities 
for availing themselves of the service that the corporation proposes 
to supply or afford; for this is altogether foreign to the idea. But 
the service proposed must be such as every individual member of the 
community, similarly situated, shall have the right to demand and re- 
ceive upon like conditions as any other member, whether the corpora- 
tion would accede to the bidding or not. The community might be 
large or small, or the service might be limited to a few, or extended 
to many; but within the compass of the proposed service every in- 
dividual similarly situated should be entitled td"1tTts-€fTight upon like 
conditions ; otherwise it is hardly conceivable how such an institution 
could be considered a public service corporation. If it may serve whom 
it pleases and deny whom it pleases, although those it accommodates 
may be a part of the general public, the service becomes of private 
consequence merely, and the real public is ignored. So that, unless 
all may, under like and similar conditions and circumstances, demand 
and receive as of right, it is not a public, but a private service. The 
case of Strickley v. Highland Boy Mining Co., 200 U. S. 627, 26 Sup. 
Ct. 301, 60 L. Ed. 681, like the one it cites (Clark v. Nash, 198 U. S. 
361, 25 Sup. Ct. 671, 49 L. Ed. 1085), is based upon exceptional con- 
ditions, and is without application here. 

Now, it must^be supposed that the Legislature of California in pass- 
ing the statutes above set out had in contemplation a use of the nature 
thus defined, and, so interpreted, they are within the fundamental law. 
Taking the allegations of the complaint as a whole into consideration, 
and being mindful that the plaintiff has acquired franchises from the 
city of Redding and from the county of Shasta for the purpose of 
serving the inhabitants of both such municipalities with light, heat, 
and power, I am of the opinion that the plaintiff is shown to be a 
public service corporation, and hence that the complaint is within it- 
self sufficient. The objection that the contemplated use is vague, in- 
definite, and uncertain cannot be maintained. 

If, notwithstanding what has been said, it can be shown by extrinsic 
evidence, under issues properly formulated, that the end sought to be 
accomplished is not of a public character, but is solely for private 
purposes, the condemnation should be denied as being in excess of 
legislative power. County of San Mateo v. Coburn, supra. But this 
is matter for further controversy not arising under the complaint. 

It follows, therefore, that the demurrer should be overruled, and it 
is so ordered. 
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Bs parte COLLINS. 

(ClrcQlt Ck)nrt, N. D. California. November 22, 1900.) 

No. 14,017. 

1. Habeas Cobpu&— Federal Coubts— Jubibdiction. 

Circuit Courts of tlie United States have Jurisdiction in habeaf corpus 
In the exercise of a legal discretion to discharge from custody a person re- 
strained of his liberty In alleged yiolation of the Constitution of the United 
States or of any treaty thereof. 

[B3d. Note.— For cases in point, see Cent Dig. vol. 25, Habeas Corpus, 
|3a 

Jurisdiction of federal courts, see note to In re Huse, 25 C. C. A. 4.] 

2. Sajce. 

Petitioner was extradited from Canada on a charge of perjury. He be- 
came a witness in his own behalf on the trial which resulted in a disagree- 
ment of the Jury, after which he was again indicted on another charge of 
perjury alleged to have been committed in such trial. Of this he was con- 
victed and appealed to the state Court of Appeals, pending which he ap- 
plied to the federal Circuit Court for discharge on habeas corpus, chal- 
lenging the Jurisdiction of the state court to try him for any other offense 
than that for which he was extradited until he had been either convicted 
and served his sentence, and had a reasonable time to return to Canada, 
or had been acquitted and had a like opportunity to depart the country. 
Held that, as such objection was available on petitioner's appeal and 
finally on a writ of error issued from the Supreme Court of the United 
States, it would not be determined by a federal Circuit Court on a writ 
of habeas, corpus pending such appeal. 
' [Ed. Note.— For cases in point, see Cent Dig. voL 25, Habeas Corpus, 
f § 4, ©3.] 

George D. Collins, in pro. per. 

WOLVERTON, District Judge. The petitioner, having been con- 
victed in the Superior Court of the state of California, in and for the 
city and county of San Francisco, of the crime of perjury, and being 
in the custody of the sheriff of said city and county, pending an appeal 
to the Court of Appeals of the state, has filed in this court a petition 
praying for the issuance of a writ of habeas corpus that he may be re- 
leased from such custody. Tiie petitioner was indicted on July 13, 
1905, by the grand jury impaneled in said superior court for the crime 
of perjury, alleged to have been committed on June 30, 1905. Prior 
thereto he departed from the United States to the Dominion of Canada. 
Proceedings were instituted for his extradition, that he might be tried 
for the ofifense charged against him, and he was accordingly returned 
to this country. Thereafter his cause came on for trial, resulting on 
December 23, 1905, in a disagreement of the jury. He became a wit- 
ness in his own behalf. On the following 29th of the same month the 
prisoner was again indicted by the grand jury, sitting in the same court, 
upon another charge of perjury alleged to have been committed on De- 
cember 12, 1905 ; that is, while he was a witness at the trial under his 
previous indictment. For this offense latterly charged he was con- 
victed on February 27, 1906, and is now in the custody of the sheriflF 
pending an appeal as above indicated. An order having been issued 
to the sheriff and William Hoff Cook, the prosecuting attorney for said 
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city and county, to show cause, they have made returns separately, from 
which these facts appear, among others which are narrated in detail, 
disclosing the entire history of the case from its inception. . 

The petitioner has interposed demurrers to these returns, challenging 
the jurisdiction of the state court to try the petitioner for any other of- 
fense than that for which he was extradited, whether committed prior ot 
subsequent, until he is either convicted for such offense and has served 
his sentence, and has had a reasonable time to return again to Canada, 
or acquitted and has had a like opportunity to depart this country. The 
case has been carefully and exhaustively presented, and questions of 
peculiar moment and interest have been discussed. There lies, how- 
ever, at the very threshold of the inquiry, a question of the discretion 
of this court to take cognizance by habeas corpus now and to deter- 
mine the matters and things involved, notwithstanding the petitioner's 
clause is still pending in the state court All the questions h^re raised 
have been made matter for adjudication in the state court, and I must 
and ought to assume that they will be passed upon in due course and 
rightly determined, so that justice will be rendered to petitioner there 
eventually as well as in this court. Furthermore, the petitioner's right 
of review does not end with the Court of Appeals of this state, but he 
will have the right of appeal to the Supreme Court of that jurisdiction, 
and, if the judgment there is against him, he has a right of a writ of 
^rror from the Supreme Court of the United States, the same tribunal 
of final cognizance that can be reached through federal jurisdiction. 
Ultimately, therefore, his grievances will receive attention at the hatMs 
of the highest judicial tribunal of the land, and there appears no par- 
ticular reason why his relief should not be as expeditious in the one 
channel as in the other. There is no doubt tliat the Circuit Courts of 
the United States have jurisdiction in habeas corpus to discharge from 
custody a person restrained of his liberty, in alleged violation of the 
Constitution of the United States or of any treaty thereof; and it is 
unnecessary to cite authorities in support of the proposition, but in the 
exercise of that jurisdiction the Circuit Courts have a discretion, legal, 
however, in character, to be controlled by such principles as are ap- 
plicable to the particular case in hand. The Supreme Court of the 
United States, in the case of New York v. Eno, 155 U. S. 89, 93, 
15 Sup. Ct. 30, 39 L. Ed. 80, in stating what was determined by the 
prior case of Ex parte Royall, 117 U. S. 241, 6 Sup. Ct 734, 29 L. 
Ed. 868, where the subject is most ably and exhaustively treated, says : 

'This court held that Ck>ngre8s intended to Invest the courts of the Union 
and the justices and Judges thereof with power, upon writ of habeas corpus, 
to restore to liberty any person within their respective jurisdictions who is 
held in custody, by whatever authority, in violation of the (Constitution or 
any law or treaty of the United States; that the statute contemplated that 
cases might arise when the power thus conferred, should be exercised during 
the progress of proceedings instituted against the' petitioner in a state court, 
or by or under the authority pf a state, on account of the very matter presented 
for determination by the writ of habeas corpus. But it was adjudged that 
the statute did not imperatively require the Circuit Court by writ of habeas 
corpus to wrest the petitioner from the custody of the state officers In advance 
of his trial in the state court; that while the Circuit Court of the United 
States has the power to do so, and could discharge the accused in advance 
of his trial, if he be restrained of hUi liberty in violation of the National 
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ODnstlfntion, It 16' not bound in every case to exercise sncli power Immediate- 
ly upon application being made for the writ" 

In the Royall Case it seems that, in addition to the petition presented 
to the Circuit Court, Royall made application to the Supreme Court 
of the United States direct for a writ of habeas corpus, based upon the 
same facts as those set forth in the petition addressed to the Citcuit 
Court, and the application was denied; the court saying (Ex parte 
Royall [Original] 117 U. S. 254, 256, 6 Sup. Ct. 734 [29 L. Ed. 868]) : 

"It is sufficient to say that if this court has power, under existing legisla- 
tion anil upon habeas corpus, to discharge the petitioner, who is in custody 
imder the process of a state court of original jurisdiction for trial on an in- 
dictmcnt cliarging him with an offense against the laws of that state, upon 
which it is not necessary to express an opinion, such power ought not, for the 
reasons given in the other cases Just decided (Ex parte Royall No. 1 and Bx- 
parte Royall No. 2, 117 U. S. 241, 6 Sup. Ct 734, 2d L. Ed. 868), to be ex- 
ercised in advance of his trial." 

The ^court in the Eno Case distinguished the case In re Loney, 134 
U. S. 372, 375, 10 Sup. Ct. 584, 33 L. Ed. 949, after reciting the facts, 
by saying : 

*'lt Is clear from this statement that that case was one of urgency, involving 
in a substantial sense the authority and operations of the general government.*' 

And finally the court concluded that: 

"When the claim of the accused of immunity from prosecution in a state 
court for the offenses charged against him has been passed upon by the 
highest wurt of New York in which it can be determined, he may then, «f 
the final Judgment of that court be adverse to him. Invoke the jurisdiction 
of this court for his protection in respect of any federal right distinctly as- 
serted i)y him, but which may be denied by such judgment." 

In a later case (Whitten v. Tomlinson, 160 U. S. 231, 16 Sup. Ct. 
297, 40 L. Ed. 406), after distinguishing the case of In re Neagle, 
135 U. S. 1, 10 Sup. Ct. 658, 34 L. Ed. 55, and In re Loney, supra, and 
Wildenhus's Case, 120 U. S. 1, 7 Sup. Ct. 385, 30 L. Ed. 565, as 
involving matters of urgency, such as those of prisoners in custody 
by authority of the state for an act done or omitted to be done in pur- 
suance of the law of the United States or an order or process of the 
court of the United States, or involving operations of the general 
government, or its relation to foreign nations, the court speaks em- 
phatically by declaring that : 

"Except In such peculiar and urgent cases, the courts of the United States 
will not discharge the prisoner by habeas corpus in advance of a final de- 
termination of his case in the courts of the state, and, even after such final 
determination in those courts, will generally leave the petitioner to the 
usual and orderly course of proceeding by writ of error from this court**^ 
citing many cases. 

And the court finally concludes in the following language: 

•*l'here could be no better illustration than this case affords of the wisdom, 
if not necessity, of the rule, established by the decisions of this oourt, above 
cited, that a prisoner in custody under the authority of a state should not, 
except in a case of peculiar urgency, be discharged by a court or judtre of the 
United States upon a writ of habeas corpus in advance of any proceedings In 
the courts of the state to test the validity of his arrest and detention. To 
tidopt a different rule would unduly interfere with the exercise of the crim- 
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inal jarisdictlon of the several states, and with the performance by this court 
of its appropriate duties." 

The doctrine is generally stated in the syllabus as applying to a 
prisoner held in violation of the Constitution of the United States or 
of any law or treaty thereof. 

Again, returning to the Royall Case, 117 U. S. 241, 6 Sup. Ct. 734, 
29 L. Ed. 868, the province of the Circuit Court is as appropriately 
stated as can be in the following language (page 251 of 117 U. S., 
page 740 of 6 Sup. Ct. [29 L. Ed. 868]) : 

**The injunctlpn to hear the case summarily, and thereupon to dispose of 
the party as law and Justice requhre,' does not deprlTe the court of discre- 
tion as to the time and mode in which it will exert the powers conferred upon 
it That discretion should be exercised in the light of the relations existing, 
under our system of government, between the Judicial tribunals of the Union 
and of the states, and in recognition of the fact that the public good requiren 
that those relations be not disturbed by unnecessary conflict between courts 
equally bound to guard and protect rights secured by the Constitution." 

In a still later case (Baker v. Grice, 169 U. S. 284, 290, 18 Sup. Ct. 
323, 326, 42 L. Ed. 748) Mr. Justice Peckham says: 

"Instead of discharging, they [the federal courts] will leave the prisoner 
to be dealt with by the courts of the state; that after a final determinatiou 
of the case by the state court the federal courts will even then generally leave 
the petitioner to his remedy by writ of error from this court. The reason for 
this course is apparent It Is an exceedingly delicate Jurisdiction given to the 
federal courts by which a person under an indictment in a state court and 
subject to its laws may, by the decision of a single Judge of the federal court 
upon a writ of habeas corpus, be tai^en put of the custody of the officers of 
the state and finally discharged therefrom, and thus a trial by the state courts 
of an indictment found under the laws of a state be finally prevented." 

And yet later, in Tinsley v. Anderson, 171 U. S. 101, 104, 18 Sup. 
Ct 805, 807, 43 L. Ed. 91, Mr. Chief Justice Fuller says: 

"The dismissal by the Circuit Court of the United States of its own writ 
of habeas corpus was in accordance with the rule, repeatedly laid dowa by 
tills court, that the Circuit Courts of the United States, while they have 
power to grant writs of habeas corpus for the purpose of inquiring into the 
cause of restraint of liberty of any person in custody under the authority of 
a state in violation of the Constitution, a law, or a treaty of the United States, 
yet, except in cases of peculiar urgency, ought not to exercise that jurisdic- 
tion by a discharge of the person in advance of a final determination of his 
case in the courts of the state, and, even after such final determination, will 
leave him to his remedy to review it by writ of error from this court** 

And, again, in the recent case of Markuson v. Boucher, 176 U. S. 
184, 20 Sup. Ct. 76, 44 L, Ed. 124, all these cases are reaffirmed and 
the doctrine announced by them reiterated. So, it was said in the case 
of United States v. Rauscher, 119 U. S. 407, 430, 7 Sup. Ct 234, 
246, 30 L. Ed. 426, so much relied upon by the petitioner as au- 
thority requiring his discharge, that, "if the state court should fail 
to give due effect to the rights of the party under the treaty, a remedy 
is found in the judicial branch of the federal government, which has 
been fully recognized. This remedy is by a writ of error from the 
Supreme Court of the United States to the state court which may have 
committed such an error"; thus recognizing the primordial principle 
of the federal cases, that there should be no interference with the 
jurisdiction of the state courts while in the exercise thereof, except 
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m unusual and peculiar cases. This is made strikingly maniSfest bv the 
court's reference to the Royall Case and in citing it as controlling. 

These authorities leave the matter in hand without room for further 
controversy. It is the province as well as the duty of this court to 
exercise a legal discretion in the premises, and, when the record is 
considered, there is but one result to follow, which is to deny the writ. 
The petitioner has appealed from the superior court of the state, a 
court of original and general jurisdiction, to the Court of Appeals 
thereof, and his cause is now pending in the latter tribunal. As I have 
previously observed, if denied the relief he asks, he has still his appeal 
to the Supreme Court of the state, and then he has his writ of error 
from the Supreme Court of the United States to that court, and there 
exists no peculiar urgency why this court should now interfere with 
or intervene to oust the state court of jurisdiction. On the other hand, 
the case is peculiarly one in which the usual and regular course of 
the state jurisdiction should be allowed to run; the petitioner being 
a resident of the state, and having been extradited as a fugitive from 
justice that he might be made amenable to the laws thereof. 

The demurrers to the returns of the officers of the city and county of 
San Francisco will, therefore, be overruled, and the petition for the 
writ of habeas corpus denied. 



HAMMOND LUMBEB CO. v, SAILORS' UNION OF THE PACIFIC et aL 

(Circuit Court, N. D. California. November 7, 1906.) 
No. 13,919. 

1. WITNESSE&—PEIVILEGB— PROTECTION. 

A proceeding for ttie punisliinent of a defendant for contempt fbr the 
violation of an Injunction will not be quashed becapse the petition shows 
that certain of the facts therein stated were obtained fi;om testimony given 
by defendant as a witness in another case, even if he Is protected, by Rev. 
St. § 860 tU. S. Comp. St 1901, p. 661], from having such testimony used 
against him in the proceeding ; it not appearing that such facts may not 
be proved by other testimony. 

Z IwjUNarioN— Violation— PuNiSHMmrr—SuinciEKoT op Petition. 

A proceeding to punish for contempt for violation of an injunction is 
summary in character, and technical pleadings are not required; but It 
is sufficient that by petition, affidavit, or other showing It is made to ap- 
pear that there has been a willful violation of the court's order. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 27, Injunction, f 503.] 

8. SAifB— Service or Restbaininq Obdeb. 

The service of a certified copy of a restraining order is sufficient to ren- 
der a defendant bo served punishable for contempt for Its willful viola- 
tion. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 27, Injunction, if 445, 
446.] 

4k Same—Sufficienct of Bond. 

The validity of a bond required on the entry of a restraining order is 
not affected by the fact that it bears a date prior to the entry of the 
order, where the sureties did not justify, nor was it filed, until the date 
of the order. 
149F.-^7 
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Proceeding to Punish for Contempt On motions and demurrers 
attacking the sufficiency of the petition. 

Henry Ach (J. W. Dorsey, of counsel), for complainant 
H. W. Hutton, for defendants. 

WOLVERTON, District Judge. On July 13, 1906, there was pend- 
ing a suit for injunction in the above cause, also an application for an 
injunction pendente lite, and, a prima facie case having been shown, 
the court made and caused to be entered a restraining order, whereby 
it was ordered that the defendants named be restrained during the 
pendency of the hearing for a temporary injunction, "upon its (com- 
plainant's) giving a bond with two good and sufficient sureties, to be 
approved by the clerk of this court, in the penal sum of one thousand 
dollars, securing respondents against all loss or damage which may 
result from the issuance of such restraining order, should it be finally 
determined that the same was improperly issued, or that may be award- 
ed to respondents by reason of the issuance of such order." The 
order runs: That the defendants (naming them) their agents, serv- 
ants, etc., are hereby specifically restrained and enjoined from board- 
ing or attempting to board the steam schooner Arctic, the steam schoon- 
er Ravallie and the steamship Francis H. Leggett, against the com- 
mands, directions or requests of the master or of those in control of 
said vessels, and each and all of them, from in any wise interfering with 
the crews, foreman, cooks, stewards, seamen, or either or any of them, 
or any of the servants or employes of said vessels, or any of them, 
without due process of law, or in any wise making any threats of bodily 
harm against the said seamen, crews, firemen, cooks, stewards, or other 
employes of said vessels, or in anv wise interfering with the business 
or concerns of the said steam schooners and the said steamship, or 
either or any of them, either in the Bay of San Francisco, or any place 
within the jurisdiction of this court, except by due process of law; 
from in any wise seeking to prevent the said vessels from conducting 
their and each of their legitimate businesses, and from in any wise 
conspiring, colluding or confederating together for the purpose of 
preventing the same from receiving and discharging freight and pas- 
sengers ; and from making any threats of harm or disaster to any per- 
son or persons employed on said vessels or either or any of them. 

A bond in the required sum was filed on the same day and approved 
by the clerk, conditioned to pay the defendants all the "costs and dam- 
ages" which may be awarded, etc., which bears date July 9th ; the sure- 
ties justifying on the 13th. Certified copies of this order were served 
upon the defendant associations on the following day. On Augfust 
8, 1906, an order of injunction pendente lite was made and entered, 
following in effect the language of the restraining order, and directing, 
further, that the restraining order theretofore issued be and the same 
remain in force as to each of the respective parties thereby enjoined, 
until the writ issued and was served. The writ issued at once, and 
was served upon the three associations and Andrew Furuseth. On 
September 11, 1906, the complainant filed a petition, praying that an 
attachment issue against certain named individuals, and that they be 
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arrested for contempt of court for acting in disobedience to said or- 
ders, upon which an order to show cause was granted. 

After setting forth the facts of the issuance of said order and in- 
junction, the petition shows that, about May 28, 1906, the Sailors' 
Union of the Pacific declared a strike and directed its members not 
to work upon the vessels of the complainant, and that the other two as- 
sociations indorsed such strike ; that there was formed a strike commit- 
tee, styled variously the "Strike Committee," "Emergency Committee," 
and "Executive Committee," composed of 11 members, 7 of whom 
were members of the Sailors* Union, and 2 of eadi of the other asso- 
ciations; that, at a meeting held about June 4th, another committee 
was appointed to carry into effect the orders of the union, composed 
of Andrew Fufuseth, E. A. Erickson, John Carney, Harry Lundberg, 
and Walter McArthur, which was also denominated the "Executive 
Committee," and to which was subsequently added the names of Ed- 
ward Anderson and C. C. Simonson; that certain differences existed 
between complainant and the Sailors' Union, touching an increase in 
the wages of the former's employes, and that the unions and associa- 
tions named and A. Furuseth conspired to demand, persuade, and pre- 
vent any one and all persons from entering or remaining in the employ 
of complainant, and, for carrying into effect such a purpose, the 
executive committee was provided ; that the said strike committee and 
A. Furuseth, Eugene Steidel, and John Carney have at all times had 
full charge and power and authority to call into requisition such ways 
and means deemed effective to carry out the object of the conspiracy ; 
and that the conspiracy extended also to a prevention of the complain- 
ant's carrying on its business as shippers. Thereafter the petition 
sets up specinc acts, some of them of violence, which are alleged to 
be in violation of the restraining and injunctive orders, and which, if 
true, render the parties restrained and participating in contempt. 
These acts are alleged to have been committed on different dates after 
the making, entry, and issuance of the orders. 

The defendants appearing, have first interposed a motion to strike 
out various portions of the petition, for the reason, among others, that 
the acts complained of were not directed against the ships of the com- 
plainant, but against divers other ships and vessels of other companies 
and corporations doing a like business as the complainant. I am of 
opinion that, so far as the motion covers acts of the nature here indi- 
cated, it should be allowed, for the reason that they are in no measure 
a violation of the restraining or injunctive orders. These orders have 
in purview only the two schooners and the steamship named in the pe- 
tition belonging to the complainant, but the matters moved against 
have a much wider range. The court will therefore sustain the mo- 
tion as it respects the eighth to the twenty-sixth specifications, inclu- 
sive, and also the twenty-ninth, and all those allegations of the petition 
noted by such specifications will therefore be stricken out. 

Included in the matter stricken out are certain purported minutes 
of Andrew Furuseth, which are comprised in subdivision No. 25. T 
require this matter to be eliminated for the reason that it is merely 
evidentiary in its bearing, and not the statement of ultimate or proba- 
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tive f?ujts. . The motions exterid also to striking out numerous affida- 
vits, but these I will permit to remain in the record for whatever perti- 
nency they might serve as evidence in the cause, but the defendants 
will not be required to answer them for the purpose of making up the 
pleadings or issues. It is sufficient that they answer the petition if 
deemed advisable. The cause does not seem ripe for a final determina- 
tion at this juncture. The defendants are moving and demurring to 
the petition as though the issues were not settled, and have oflfered 
no evidence in refutation of the charges or in their own .defense, so 
that the court cannot finally determine the matter now, nor until the 
preliminary matters are disposed of, that defendants may have an op- 
portunity to purge themselves of the contempt. When it comes to the 
final settlement of the cause, then the court may determine as to the 
relevancy of the affidavits. 

Andrew Furuseth next moves the court to quash the proceedings as 
to him, because the petition shows that many of the facts set forth 
therein were obtained from him while testifying in obedience to a sub- 
poena in another cause, namely, the California & Oregon Steamship 
Company v. Sailors' Union of the Pacific et al., pending in the su- 
perior court of the city and county of San Francisco, state of California, 
and that therefore they should not be permitted to be used against him, 
invoking the privileges vouchsafed to parties under section 860, Rev. 
St. U. S. [U. S. Comp. St. 1901, p. 661]. It is sufficient answer to 
the motion, even if section 860 protects Furuseth from having such 
testimony as he gave brought against him in this proceeding — a matter 
I do not now decide — that it is within the bounds of probability that 
other testimony might be adduced wholly aside from that tending to 
his conviction for contempt, or even that the same facts discovered by 
him might be otherwise shown. So the motion will be denied. 

Following these motions are demurrers to petition, as follows : First, 
a separate demurrer by Martin Hunter; second, a like demurrer by 
Harry Johnson; and, third, a joint demurrer by Walter McArthur, 
Eugene Steidel, John Carney, Henry Lundberg, E. A. Erickson, A. 
Furuseth, and C. C. Simonson. As to all these parties, it is only nec- 
essary to add that the showing of the petition, fiirough allegations of 
conspiracy and touching other acts of the parties connecting them in 
one way and another with the acts and thmgs complained of, is suf- 
ficient to require each and all to purge themselves of the illeged con- 
tempt. The proceeding is summary in character, and technical plead- 
ings are not required, but it is sufficient that by petition, affidavit, or 
other showing it is made to appear that there has been a willful viola- 
tion of the court's order. To this pleading, whatever it may be, it 
would be proper for defendants to file a formal answer, if they so de- 
sire. 

Another objection made to the petition is that the restraining order, 
so called, was never issued. A certified copy of the order entered was 
served, however, and a willful violation thereof, it seems to me, 
amounts to a contenipt 

The objection to the bond, that it bears date of the 9th while the 
order was not entered until the 13th of July, is without merit, as it is 
clear that the bond was not complete until ^e sureties justified, which 
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was on the latter date, nor was it filed in the case until the entering of 
the order. 

The demurrers will therefore also be overruled. The defendants may 
have leave to make such answer to the petition as they may deem 
necessary within 10 days. J 



UNITED STATES v. LAAM et oL 

(Circuit Court, N. D. California. November 7, 190&) 

No. 13,742. 

L Public Lands^Suit tob CANoiuxiLTioxf or Patent— Bight or Uivitxd 
Statks to Maintain. 

The United States may maintain a bill in equity for the cancellation of 
a patent issued through inadvertence and mistaice under the homestead 
law to a tract of land which had be^a previously sheeted by the state of 
CallComia under Act March 3, 1853, c. 145, 10 Stat 244, as indemnity 
school land, subject to the approval of the Secretary of the Interior, where 
the Secretary had directed the allowauce of such selection, but it had not 
been formally approved and listed so as to pass title to the state, slncef 
the state is not in a position to maina-in a suit Ip. Its own behalf to pro- 
tect its equitable title, while the United States is under obligation to pro- 
tect it 

[Ed. Note.— For cases in point, see Cent Dig. vol. 41« Public Lands, i 
832.1 

2. Sake^Effect or Patent— Neckssitt of Delivery. 

A patent to public land, duly issued upon the decision of the proper offi-* 
cers and recorded In the record book kept in the Land Department of the 
government for that purpose, passes the tltle^ and a di^lver/ to the pat- 
entee Is not necessary. 

[Ed. Note. — ^For cases In point, see Gent Dig. vol. 41, Public Lands, I 
811.] 

8. Samb-^Bona Fide Pubohasers— Pubchasebs Befobe Patent. 

A purchaser of land prior to patent from the government Is not a bona 
fide purchaser entitled to protection as such In equity, but he must show 
that in his purchase and by the conveyance to him he acquired the legal 
title. 

[Ed. Note.— -For cases In point, see Cent Dig. vol. 41, Public Lands, i 
368.J 

4. Same— PuBCHASEB Afteb Patent— Con otructive Notice of Rccobds. 

The rule that a purchaser of public land is required to take notice of 
the records and proceedings In the Land Department does not apply to a 
purchaser after patent, who may rely on its presumptive validity, and Is 
not required to go behind it. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 41, Public Lands, § 
868.] 

5, Same— Suit bt United States fob Cancellation of Patent— Tender of 

Pubchase Monet. 

The United States in a suit to cancel a patent to public land, in order 
that it may convey the same to another party equitably and rightfully en- 
titled to It, Is not required to tender back the purchase money paid by the 
patentee. 

[Ed. Note. — For cases in point see Cent Dig. vol. 41, Public Lands, | 
833 ; bona fide purchasers of public lands, see note United States v. Detroit 
Timber & Lumber Co., 67 a C. A. 13.] 
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In Equity. On demurrers to bill. 

Robert TP. Devlin, U. S. Atty. 

L. F. Cooper and Titus, Wright & Creed, for respondents John H, 
and Elizabeth Laam. 

George A. Sturtevant, for respondents E, M. Fine and Klamath 
Mill & Transportation Co. 

WOLVERTON, District Judge. Demurrers to amended bill of 
complaint, by which it is sought to set aside a patent issued by the 
government to the defendant John H. Laam. The first is interposed 
b^ John H. Laam and Elizabeth Laam, and the second by E. M. Fine 
(named in the complaint "E. W. Fine"), and the Klamath Mill & 
Transportation Company. By the bill it appears that the state of 
California on November 13, 1889, made a school land indemnity selec- 
tion, No. 1,698, comprising the land in question, namely, the W. J^ 
of the S. W. yi of section 35, township 14 N., range 1 E., Hum- 
boldt base and meridian, in the Eureka land district, and which selec- 
tion was allowed by the Department of the Interior on June 9, 1896 ; 
that on May 2, 1901, the defendant John H. Laam, under the provi- 
sions of section 2289, Revised Statutes of the United States [U. S. 
Comp. St. 1901, p. 1388], and the regulations of the Department of 
the Interior, filed a homestead application, No. 4,423, to enter the 
land, at the same time entering into the possession of the same'; that 
on July 8, 1902, the register and receiver of the Eureka land office 
issued a final certificate to Laam, and on the 21st of July, 1903, the 
President issued to him a patent therefor. It is further shown that 
the defendant Laam was allowed to enter the land and to receive his 
certificate of final patent through the inadvertence, mistake, and over- 
sight of the officers and agents of the General Land Office ip overlook- 
ing the fact, which duly appeared of record, that said indemnity certif- 
icate No. 1,698 had been allowed by the Department of the Interior, 
thereby declaring the selection valid as it respects the land in dispute, 
and that because of the pendency of proceedings affecting the selec- 
tion of other tracts of land embraced in the list no action was taken 
in making up a final "clear list" until the entire list was designed to 
be ready for approval by the Secretary of the Interior, which approval 
of a clear list and its certification to the state constitutes the muni- 
ment of title from the government. The patent to Laam was never 
delivered to him, but remains in the General Land Office. It further 
appears that subsequent to the issuance of the certificate to Laam, but 
prior to the issuance of patent, he granted, through mesne conveyance, 
the N. W. % of the S. W. J4 of section 35 to the Klamath Redwood 
Company, which company is the present holder of the alleged title 
thereto ; that within the same time Laam, through mesne conveyances, 
granted to E. W. Fine, the S. W. ^ of the S. W. % of said section ; 
and that subsequent to the issuance of such patent Fine conveyed to the 
Klamath Mill & Transportation Company. 

The demurrers are general, assigning as reason therefor that the bill 
of complaint does not state facts sufficient to entitle the plaintiff to re- 
lief in equity. 
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The bill proceeds upon the theory that, the state of California having 
made a selection of the land in dispute as an indemnity selection and 
the same having been allowed by the Department of the Interior, 
the government thereby became obligated and equitably bound to con- 
vey to the state, and that having subsequently, through mistake, inad- 
vertence, and oversight of its officers in the Land Department, allowed 
and permitted Laam to make his homestead entry, and having, through 
like mistake and inadvertence, issued to him a final certificate and pat- 
ent, it is entitled in equity to have the patent annulled, and thus to be 
restored to a position in which it would be enabled to make good its 
obligation to tibe state. It has been judicially settled that: 

"Where a patent has been fraudulently obtained, and such fraudulent pat- 
ent if allowed to stand, would work prejudice to the interests or rights of the 
United States, or would prevent the government from fulfilling an obligation 
incurred by It, either to the public or to aa individual, which personal litiga- 
tion could not remedy, there would be an occasion which would make it the 
duty of the government to institute judicial proceedings to vacate such pat- 
ent. These principles equally apply where patents have been issued by mis- 
take." United States v. Missouri, etc., Ry., 141 U. S. 360, 12 Sup. Ct 13, 35 L. 
Ed. 76a 

The quotation is from the headnotes, and is amply sustained by the 
following cases cited in its support: United States v. San Jacinto 
Tin Co., 125 U. S. 273, 286, 8 Sup. Ct. 850, 31 L. Ed. 747; United 
States V. Beebe, 127 U. S. 338, 342, 8 Sup. Ct. 1083, 1085, 32 L. Ed. 
121. In the latter case the court says: 

"And it may now be accepted as settled that the Unfted States can properly 
proceed by bill in equity to have a judicial decree of nullity and an order of 
cancellation of a patent issued in mistake, or obtained by frauds where t)ie 
goYomment has a direct interest, or is under an obligation respecting the re- 
lief Invoked." 

Ste, also, U. S. v. Stone, 2 Wall. 525, 17 L. Ed. 765. 

In the present case it is very clear, as will appear later, that the state 
of California is without any remedy as a suitor in its own behalf. By 
Act Cong. March 3, 1853, c. 145, 10 Stat. 244, the proper authorities of 
the state of California were empowered to make selections of other 
lands in lieu of such portions of sections 16 and 36 as might have been 
settled upon previous to survey, agreeably to the act of Congress of 
May 20, 1826 (4 Stat. 179, c. 83), "and which," it is enacted, "shall 
be subject to approval by the Secretary of the Interior." Subsequent 
legislation followed, but it does not affect the question here. The bill 
of complaint shows that the state selected by indemnity selection No. 
1,698, tfie land in dispute, with other land, "which said selection," the 
bill runs, "was considered and directed to be allowed by the Depart- 
ment of the Interior on the ninth day of June, 1896." Reference is 
made to volume 22, Land Dec. Dep. Int. 666, where it was determined 
by the honorable Secretary of the Interior, so far as it concerned this 
land, that "the application must be allowed." This, I take it, was not 
the approval of the Secretary of the Interior as required by the act 
of March 3, 1853, nor was it the equivalent thereof; but it was such 
an act as allowed, or, I might say, approved, the suit, on application of 
the state for the land. There needed subsequently the approval of 
the Secretary of the Interior and the listing to the state, which would 
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have constituted its title absolute, without the further necessity of deed 
or patent To these further acts on the part of the government the 
state was entitled, unless, for good cause shown, the selection should 
nave been in the meanwhile rejected by like authority; but no such 
action appears to have been taken. The state has done all it could to 
entitle it to the land and had proceeded to the extent that there had 
been segpregation from the public domain, and thenceforth the land 
was not unappropriated land, and was not subject to homestead or pre- 
emption. U. S. V. Turner (C. C.) 64 Fed. 228; 17 Opinions Attor- 
neys General, 160. 

Nor do I understand that the case of Roberts v. Gebhart, 104 Cal. 
67, 37 Pac. 782, impinges upon this interpretation of tiie law. That 
was a case between private parties, and the Secretary of the Interior 
had taken action and refused to approve the selection, so the court 
said, speaking through Mr. Justice De Haven : 

"Such a selection, when the Secretary of the Interior has acted npon and re- 
fused to approve It, does not confer even an equitable right npon the state, or 
upon one claiming under it, such as would authorize or Justify a court of eq- 
uity in reviewing the grounds or basis for such refusal. It is the consent of 
the United States, as manifested by the approval of the Secretary of the In- 
terior, which gives legal efficacy to the application or selection made by the 
state, and without such approval neither the state nor its grantee is in a posi- 
tion to call In question any future disposition which the United States may 
make of the land embraced In the attempted selection.'* 

So it appears that the state is not in a position to bring this suit 
in its own behalf, not having acquired such a right or title as gives it 
a standing in court ; and hence it was that the government's interposi- 
.tion became necessary, it being a case "which personal litigation could 
not remedy" ; thus affording one of the elements of jurisdiction speci- 
fied in United States v. Missouri, etc., Ry., supra, and other cases cited 
in the same connection. The state can do nothing except througfi in- 
terposition of the department prior to the approval by the Secretary 
of the Interior, which is equivalent to a final grant of the title, yet, 
notwithstanding, when it has made its indemnity selection, which the 
law gives it the right to do, and when that selection or the application 
therefor has been allowed by a solemn adjudication of the Secretary 
of the Interior, it seems to me that the state has acquired an equity in 
the land of which it could not be divested by the susbequent entry there- 
of by a private individual, and that none of the proceedings subsequent- 
ly had in the Land Department has had the effect to preclude or de- 
prive it of that right. This furnished the state with an equity; and, 
being prior in time, is prior in right. The government had no right 
to permit the land to be entered as a homestead, unless, for good 
cause shown, it first rejected the selection or application of the state 
and set the land back again into the public domain. Thus far the 
government's right of suit seems complete. 

It is contended, however, in behalf of the demurrers, under the 
showing of the bill, that the defendants, the alleged holders of the 
present title, are innocent purchasers. It will be observed that all the 
purchasers from Laam, whether directly or through mesne convey- 
ances, save one, the Klamath Mill & Transportation Company, took 
title prior to the issuance of the patent The last named took subse- 
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quent thereto. In this connection, it may be premised that it' did not 
require a delivery of the patent to the claimant in order to j^ass the title. 
The title passed when the patent issued and was recorded in the record 
book kept for that purpose at Washington. • This has been effectually 
determined by the case of United States v. Schurz, 102 U. S. 378, 397, 
26 L. Ed. 167, 172. The court, speaking through Mr. Justice Miller, 
says: 

*'We are of opinion that when, upon the decision of the proper office that 
the citizen has become entitled to a patent for a portion of the public lands, 
such a patent made out in that office is signed by the President, sealed with 
the seal of the Genei'al Land Office, coimterslgned by the recorder of the Land 
Office, and dnly recorded In the record book kept for that purpose, it be- 
comes a solemn public act of the goyernment of the United States, and needs 
no further delivery or other authentication to make It perlect and yalid. In 
such case the title to the land conveyed passes by matter of record to the 
grantee, and the delivery which is required when a deed is made by a private 
individual is not necessary to give effect to the granting clause of the instru- 
ment." 

See, also, Bicknell v. Comstock, 113 U. S. 149, 6 Sup. Ct. 399, 28 
L. Ed. 962. 

A purchaser prior to patent cannot claim to have purchased bona 
fide so as to entitle him to the protection of chancery. He must show 
that in his purchase and by the conveyances to him he acquired the 
legal title. Root v. Shields, 1 Woolw. 349, Fed. Cas. No. 12,038. This 
principle has been followed in the Department of the Interior. Travel- 
ers* Insurance Co., 9 Land Dec. Dep. Int. 316; Powers v. Courtney 
et al, 9 Land Dec. Dep. Int. 480 ; Richardson v. Moore, 10 Land Dec. 
Dep. Int. 415. 

These considerations conclude the parties purchasing prior to the 
issuance of the patent, but not so as to the Klamath Mill & Transporta- 
tion Company. "A patent being the highest evidence of title from the 
government, and presumptively valid, the purchaser from the patentee 
or those holding under him, is not required to go behind it, and to 
know that the previous steps to justifv the making of it have b^n 
regularly taken." This was held in Schnee v. Schnee, 23 Wis. 377, 
99 Am. Dec.^183. The court further observed that the doctrine con- 
tended forj namely, that the purchaser was required to take notice 
of the records and proceedings in the Land Department, would be 
true of diflFerent purchasers from the government of the same tract 
of land, which sometimes happens through mistake or otherwise, but 
not of remote purchasers after patent. The observation is particularly 
applicable here, and the state of California would be affected with 
notice from the records, but not the Klamath Mill & Transportation 
Company, which purchased after patent. I am of opinion that the 
bill of complaint does not show that the Klamath Mill & Transporta- 
tion Company is not an innocent purchaser for value. The demurrer 
will, therefore, be sustained as to this company, but overruled as to 
Fine, and the demurrer of John H. and Elizabeth Laam will likewise 
be overruled. 

Another point made in support of the demurrers is that the WU does 
not show that the government — it being apparent that the homestead 
was commuted to a pre-emption-^has tendered back the pur(±asc price 
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of the land to the holder of the title. I think, however, that this is 
not necessary where the government is suing that it may be enabled to 
grant the title to the party equitably and rightfully entitled to the con- 
veyance from it. The case is the same as if the state of California 
had a standing in court and was suing to cancel the patent to Laam. 
The state in that case would not be required to tender to Laam the 
money paid to the government, so the government is not so required in 
the present case. 

Let the order be entered as indicated in this opinion. 



NEWHALL V. JORDAN, Collector of Internal Revenue. 
(Circuit Court, B. D. New York. December G, 1906.) 

1. INTBBT7AL REVENUE— ABTICUES SUBJEOT TO TaX— BAT RUM IMPORTED FBOM 

PoBTO Rico. 

Bay rum not being subject to internal revenue tax, and imports from 
Porto Rico not being subject to customs duty, but to internal revenue tax, 
as "like article of merchandise of domestic manufacture," bay rum im- 
ported from Porto Rico is not as such subject to tax nor can it be theoret- 
ically resolved mto its component parts for the purpose of imposing an in- 
ternal revenue tax upon the distilled ^irits which enter into its composi- 
tion. 

2. Same— Recovebt op Taxes Paid— Voluntabt Payment. 

An importer of goods from Porto Rico, who formally entered the same 
and purchased stamps from the collector for payment of internal revenue 
tax thereon, as required by the treasury department, without protest or 
objection, and in the belief that such tax was lawfully due, must be re- 
garded as having made the payment voluntarily, and cannot recover It 
back, although lSie goods were not lawfully taxable, and it is conceded 
that under the rulings he could not have obtained possession of the same 
without making the payment 

[Ed. Nota — For cases In point, see Cent. Dig. vol. 29, Internal Revenue, 
' §§ 83, 84.] 

John David Lannon, for plaintiff. 

William J. Youngs, U. S. Atty., for collector. 

THOMAS, District Judge. This action involves the question whether 
bay runj imported from Porto Rico was subject to a tax upon the distill- 
ed spirits that entered into its composition, and whether the purchase of 
stamps of the Internal Revenue Commissioner, for the purpose of 
paying the tax, -while the merchandise was detained by the govern- 
ment at the port of entry, without dissent, controversy, or protest, 
precludes the plaintiff from maintaining this action. The import duty 
imposed on imports from Porto Rico by the Foraker act (passed April 
12, 1900) Act April 12, 1900, c, 191, 31 Stat. 77, was terminated 
by the authorized proclamation of the President, but such imports 
remained subject to the internal revenue tax as "like articles of mer- 
chandise of domestic manufacture" were subject. But domestic bay 
rum, as such, was subject to no internal revenue tax. Therefore, the 
letter of tlje statute authorized no tax on bay rum. But the govem- 
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ment in eflFect urges that while domestic bay rum is subject to no tax, 
the distilled spirits that enter into it are subject to a tax ; and that as 
the rum blended in bay rum of Porto Rican manufacture, and thence 
exported, is subject to no tax at home, it will escape all tax, unless 
the government, upon the arrival of the article in the United States, 
theoretically resolve it into its component parts, and tax the parts 
as if they had arrived, each in its own peculiar form, before all were 
merged into the article known as bay rum. It is further urged that 
any other rule would allow distilled spirits to be brought to the Unit- 
ed States from Porto Rico, under the guise of bay rum, with result- 
ing injury to the revenue and the domestic distillers. 

To this last objection, it seems an obvious answer that the mere 
fact that there is an omission in the law, if there be such, does not au- 
thorize the court to amplify the statute; and it is quite as noticeable 
that the fraudulent importer must distil the spirits from the bay rum 
to gain the advantage of his fraud, and that, should he do so, his 
product would become subject to the domestic tax. But, even other- 
wise, the hardships of the case cannot authorize the interpolation 
of words in the statute. The article is genuine bay rum, intended for 
honest use as such. It can only be taxed at the sum imposed on 
bay rum in the United States. There is no such tax. Hence there is 
none on the imported article. The statute should be interpreted ac- 
cording to the plain meaning of the words, and as men of ordinary in- 
telligence, called upon to obey it, would understand its direct and 
simple language. The importer of articles from Porto Rico could 
not and should not understand from the law that every article import- 
ed from Porto Rico must be resolved into its component parts, each 
element scrutinized, and taxed as a separate and distinct article of 
domestic manufacture. There seems to be no justification for this 
nonobservance of the letter of the statute, save the plea of inconven- 
ience and opportunity to defraud the revenue. Such considerations 
appeal to the lawmaker rather than to the court. But it is urged that 
the plaintiff paid the tax voluntarily, and that he may not recover the 
sum paid. The plaintiff's importations herein involved arrived as 
follows, the first importation, September 9, 1901, the second importa- 
tion, July 30, 1902. It is conceded as a fact: 

"That the Treasury Department at the times the duties herein were paid, 
as a matter of common knowledge, was insisting and had insisted upon pay- 
ment of an internal revenue tax upon bay nim imported from Porto Rico as 
distilled spirits, and had refused to refund money paid as internal revenue tax 
upon such bay mm from July 26, 1901." 

The following facts are stipulated : 

"(23) That upon the arrival of the steamship at the port of New York 
the defendant being such collector of internal revenue for the First district of 
New York, did, through the exercise of the powers and authority in him 
vested for the performance of his duties as collector detain the said packages 
or barrels of bay rum, claiming that the said bay rum was taxable or dutiable 
under the provisions of the act of Ck>ngress of AprU 12, 1900, entitled *An 
act temporarily to provide revenue and a civil government for Porto Rico and 
for other purposes,' commonly called the Foraker bill. 

"(24) That thereupon plaintiff in compliance with certain regulations of 
the Secretary of the Treasury of the United States and on printed forms 
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prescribed thereby for such purposes, notified the defendant, the collector of 
Internal revenue for the First district of New York, of the arrival of the said 
packages or barrels of bay rum and of his desire to remove the same, and 
requested that the said bay rum be inspected and gauged in compliance with 
such regulations. That plahitiff could not have obtained possession of the 
bay rum without giving the aforesaid notice and making the aforesaid request 

"(25) That thereupon the defendant as such collector as aforesaid in- 
structed one of the United States gangers of spirits to inspect and gauge the 
said packages or barrels of bay rum. 

"(26) That subsequently and on or about September 14, 1901, the said 
United States ganger of spirits, acting in compliance with the aforesaid 
instructions, gauged the said bay rum and made a report thereof and a return. 

"(27) That thereafter the plaintiff, in compliance with the regulations of 
the Secretary of the Treasury of the United States as aforesaid, and on 
printed forms prescribed thereby for such purposes, and compelled to do so 
In order to obtain possession of the said packages or barrels Of bay rum made 
an entry for the removal of the said bay rum. 

"(28) That the defendant collector as aforesaid determined that the said 
bay rum was subject to a tax or duty of $1,052.48, and on or about September 
16th, 1901, did, through the exercise of the power and authority in him 
vested for the performance of his duties as collector, demand and collect 
from the plaintiff the sum of $1,052.48, which sum the plaintiff paid in order 
to obtain possession of the packages or barrels of bay rum aforesaid which 
the defendant was detaining from him and which he would not have delivered 
to him except upon the plaintiff's paying to him the sum of $1,052.48, for tax 
paid stamps to be affixed to the packages or barrels of bay rum, and the 
payment of the said sum was a condition precedent to the delivery thereof to 
the plaintiff; that the plaintiff purchased the stamps and paid the tax as 
aforesaid and In the manner prescribed and did not obtain the bay rum until 
the payment of (he said sum as aforesaid.'* 

The stipulation as to the second importation is the same, except as 
to the dates and the amount paid. It is further stipulated: 

"(29) That thereafter and on or about August 4, 1903 the plaintiff made an 
application in writing to the United States commissioner of internal revenue 
to remit, refund, and pay back to the plaintiff the alleged tax, upon the ground 
that the said alleged assessment and said tax and the exaction and payment 
thereof were illegal, null and void and of no binding force and effect for the 
following reasons." 

Thereupon the reasons are stated. 
It is further stipulated: 

"(30) That the United States commissioner of Internal revenue did finally 
on or about the 27th day of July, 1904, deny and reject the application or 
claim of this plaintiff for the refunding of the said alleged tax and did 
refuse to remit or refund the said alleged tax or any part thereof, and did 
send to the defendant, as such collector a written notice of such rejection and 
the defendant as such collector on or about the 25th day of February, 1905, 
did cause to be served upon this plaintiff a written notice of such denial and 
rejection." 

The plaintiff at the time of bringing suit was in the same position 
as if he had not instituted proceedings before the commissioner, so 
far as the question of voluntary payment is concerned. Chesebrough 
V. United States, 192 U. S. 253, 263, 24 Sup. Ct. 262, 48 L. Ed. 432, 
It is true that his property was detained, but the detention was on the 
theory that it was subject to the payment of the tax. Had there been 
no detention, and there had been payment, with or without protest, 
or acts or words equivalent thereto, the payment would have been 
voluntary. Chesebrough v. United States, supra. But when 
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prc^erty arriving in the country passes through the various diamiels 
that are- necessary to the determination of the question of its taxation, 
and the importer himself pursues the law, ana does, without dissent 
or suggestion of oppression or duress, whatever is necessary to procure 
his goods, he makes his own interpretation of the law. And if he 
interpret it mistakenly, there seems to be no rule that allows him at 
one time to affirm its application by his action, an affirmance unmodi- 
fied by word or deed, and thereafter disaffirm the subjection of his 
merchandise to the statute. It is a payment under mistake of law, for 
which no relief exists. This conclusion accords with the opinion of 
the court in Chesebrough v. United States, 192 U. S. 259, 24 Sup. Ct. 
264, 48 L. Ed. 432, where it is said: 

'*The rule Is firmly established that taxes voluntarily paid cannot be re- 
covered back, and payments with knowledge and without compulsion are 
voluntary. At the same time, when taxes are paid under protest, that they 
are being illegally exacted, or with notice that the jwyer contends that they 
are Illegal and Intends to institute suit to compel their repayment, a recovery 
in snch a suit may, on occasion, be had, although generally speaking, even 
a protest or notice will not avail if the payment be made voluntarUy, with 
full knowledge of all the cireumstanceB, and without any coercion by the 
actual and threatened exercise of power possessed, or supposed to be pos- 
sessed, by the party exacting or receiving the payment, over the person or 
property of the party making the payment, from which the latter has no 
other means of immediate relief than such paym^it Little v. Bowers, 134 
U. S. 647, 554, 10 Sup. Ct 620, 33 L. Ed. 1016; Railroad Company v. Com- 
missioners, 98 U. S. 541, 544, 25 L. Ed. 196; Radlch v. Hutchins, 95 U. S. 210. 
24 L. Ed. 409, citing Brumagin v. Tllllnghast, 18 Cal. 265, 79 Am. Bee. 176. 
a case in respect of stamps purchased, in which the subject is discussed by 
Mr. Justice Field, then Chief Justice of California,'* 

The parties stipulated *'that the plaintiff could not obtain the bay 
rum so imported by him except by paying the duties." 

It may be urged from this conceded fact that a protest would have 
been unavailing, but such suggestion does not go to the root of the 
difficulty. The stipulation may be broad enough to mean that the 
plaintiff could not have gotten his gpods without paying the tax, what- 
ever he might have done. But the fact remains that there is no evi- 
dence whatever that he regarded his goods as in duress, or that they 
were not taxable, or that he did not regard himself as the lawful debtor 
to the United States. The stipulation indicates that the government 
believed that the goods .were dutiable, and would have insisted upon 
the payment The history of the case shows, that the plaintiff also 
regarded the goods as dutiable, and, so far as appears, willingly made 
the payment. It was no mistake of fact, it was a pure mistake of law. 
The proposition of the plaintiff is that every person buying stamps of 
a collector, for the various uses pointed out by statutes, may do so 
without any objection whatsoever, and thereafter state that he did not 
pay according to a valid or applicable law, and recover the tax should 
the taxing law prove inapplicable. No fact shows that the. plaintiff 
was conscious of duress or unlawful constraint to pay what he did not. 
owe to obtain his property. His whole conduct before payment, and 
from September 9, 1901, as regards the first importation, and from 
July 30, 1902, as regards the second importation, to August 4, 1903, 
indicated perfect acquiescence and affirmance of the kw. It is difficult 
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to understand how taxes may be raised by a stamp duty, if the pur- 
chaser when buying or using makes no indication of dissent from the 
obligation that is asserted against him. 
The defendant should have judgment 



In re JOHN L. NELSON & BRO. CO. 
(District Court, S. D. New York. Janaary 9, 1007.) 

1. Bankruptcy— Pboceedings—Propebty—Jubisdicitow. 

Where a bankruptcy petition was filed against a corporation, the court 
in which the petition was filed had sole Jurisdiction to decide whether 
the corporation was or was not subject to the operations of the bankrupt 
law, and, pending such determination, any other federal District Court 
was authorized to take charge of the alleged bankrupt's property within 
Its own territorial jurisdiction and to appoint an ancillary receiver there- 
for. 

[Ed. Note. — For cases in point, see Cent. Dig. vpl. 6, Bankruptcy, fi§ 
22, 165.1 

2. Attachment—Pbopebty in Custodia Leqis— Rboeivebs. 

Wn^re an ancillary receiTer was properly appohited in bankruptcy 
proceedings, property in his hands as such receiver was in custodia l^is, 
and was not subject to attachment 

[Ed. Note. — For cases in point, see Cent Dig. vol. 5, Attachment, § 
181 ; vol. 42, Receivers, § 359.] 

JL Assignments fob Benefit of Creditobs— Foreign Assets— What Law 
Governs. 

Where a foreign assignee for the benefit of creditors demands the 
surrender of property located In New York belonging to his assignor, the 
assignee's rights as against New York creditors are governed by the law 
of New York, and depend on principles of comity as between the state 
of New York and the state of the assignee. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 4, Assignments for 
Benefit of Creditors, §§ 042-^57.] 

4. Same. 

An Illinois assignee for the benefit of creditors Is not entitled to with- 
draw funds belonging to the assignor located in New York before payment 
of the assignor's attach mg New York creditors. 

[Bd. Note. — For cases in point, see Cent Dig- vol. 4, Assignments for 
Benefit of Creditors, §§ 642-657.] 

5. Same— Wages— Prefebrred Payment. 

Where, after bankruptcy proceedings against an Illinois corporation 
were set aside, an assignee for the benefit of creditors, appointed In' that 
state, sought to obtain assets belonging to the corporation in New York, 
which were held by an ancillary receiver appointed in bankruptcy pro- 
ceedings, the court sitting in New York had no power to give New York 
creditors, who had claims against the corporation for wages, a preference 
of payment out of the New York assets as against attaching New York 
creditors, though such wage earners would be preferred both under the 
bankrupt act and under the Insolvency statute of Illlinols. 

[Ed. Note. — For cases in point see Cent Dig. vol. 4, Assignments for 
•Benefit of Creditors, §§ 642-657.] 

6. Receivers— Appointment— Effect. 

The effect of the appointment of a receiver Isi not to oust any person 
of his right to the possession of the property, but merely to retain it for 
the benefit of the party who may ultimately appear to be entitled thereto. 

lEd. NQte.— :For cases in pgint, see Cent Dig. vol. 42, .Receivers, S 127.^ 
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7. AiTAcitMzivis-PBiOBiTr OF Claius. 

A ban)cruptcy petition was filed against a corporation in Illinois, and an 
ancillary receiver appointed, who took cBarge of the property of tbe cor- 
poration in New York. R., a New York creditor, having advanced in- 
formation of the approaching termination of the bankruptcy proceedings, 
because the corporation was not engaged in a business which subjected 
it to the bankrupt law, Instituted a suit in New York, aided by an attach- 
ment served by delivering a copy warrant to the ancillary receiver, after 
which other attachments were levied, some after an order had been passed 
terminating the bankruptcy proceedings. Held that, since none of the at- 
tachments which were served while the property was in the possession of 
the ancillary receiver were effective except as a notice of claim addressed 
to the court through its receiver, regardless of whether they were served 
before or after the dismissal of the bankruptcy proceedings, the senior at- 
tachment was entitled to priority, there being no infirmity therein except 
tbe date of its issue. 

On Application of Ancillary Receiver for Instructions. 

Williams, Folsom & Strouse, for ancillary receiver. 
Joseph W. Keller and Mr. Shaffner, for assignee under Illinois 
statute. 

Henry S. Dottenheim, for senior attaching creditor. 
Nathan Bardach, for junior attaching creditors. 
Michael J. Joyce, for employes of alleged bankrupt. 

HOUGH, District Judge. In August, 1906, a petition in bankrupt- 
cy was filed against the corporation above named (hereinafter called 
the "Nelson Company"), in the District Court for the Northern Dis- 
trict of Illinois. The alleged bankrupt was an Illinois corporation, 
and had its principal place of business in Chicago. Shortly there- 
after, upon due application, an ancillary receiver was appointed ill 
this court, who took charge of the New York office and local business 
of the Nelson Company, and reduced the assets thereof to cash, of 
which he now has in his possession upwards of $5,000. Not long aft- 
er the filing of the original petition in bankruptcy, some parties in 
interest, doubting whether the alleged bankrupt was such a corpora- 
tion as came within the purview of the bankruptcy law, advised the 
Nelson Company to execute on September 17, 1906, a deed of assign- 
ment for the benefit of creditors, pursuant to the statutes of Illinois, 
which deed was, on October 3, 1906, duly filed in the proper office in 
Chicago. On October 5th the assignee under the Illinois assign- 
ment appeared in the bankruptcy court sitting in Chicago, and set 
forth, by V petition the nature of the business of the Nelson Company, 
prayed that the assets in the hands of the bankruptcy receiver be turn- 
ed over to him, and represented that the court itself was without juris- 
diction to adjudge the Nelson Company a bankrupt, or to administer 
or hold its estate. Upon this petition of the assignee such proceed- 
ings were had that on November 21, 1906, an order was entered de- 
claring that "all of the material allegations" in the petition "are true," 
settling the account of the receiver in bankruptcy, and directing that 
the balance in hand be paid over by said receiver to the petitioning 
assignee. 

From the exemplification of the bankruptcy proceeding^ submitted 
to me> it does not appear that there has ever been a technical dismissal 
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of the petition in bankruptcy against the Nelson Company, but I find 
that the prbceedings of the bankruptcy court in Chicago amount to 
a declaration, duly contained in the order of November 21st, that 
the Nelson Company was not subject to the operation of the badcrupt 
law owing to the nature of its business, and tiiat, therefore, said Dis- 
trict Court declined to proceed further with the matter. Evidently, 
some New York creditors of the Nelson Company had early informa- 
tion of the approaching termination of the bankruptcy proceedings 
in Chicago, and on November 5, 1906, one Ruthenburg began an ac- 
tion in the Supreme Court of New York against the Nelson Com- 
pany, wherein he procured a warrant of attachment, and on the same 
date caused the sheriff of New York county to serve a copy warrant 
upon the ancillary receiver in bankruptcy appointed by tiiis court. 
On November 22, 1906, divers other New York creditors took the 
same course. ' On November 28, 1^06, the Illinois assignee served 
his petition in this court, demanding that the funds in the hands of 
the receiver of this court be turned over to him. When such receiver 
took possession of the local business of the Nelson Company, he found 
certain workmen's wages due and unpaid. These workmen would be 
entitled to preferential payment, either under the bankruptcy law or 
under the assignment statute of Illinois. The rights of these several 
claimants to the fund are now presented for consideration, after 
argument noticed for hearing under the receiver's petition for instruc- 
tions. 

It is the duty of this court to distribute the fund in question pur- 
suant to general principles of law, which duty is cast upon it by Gum- 
bel v. Pitkin, 124 U. S. 131, 8 Sup. Ct. 379, 31 L. Ed. 374. The at- 
tachments were apparently sued out under the impression that the 
bankruptcy proceedings in Illinois were void, wherefore the appoint- 
ment of an ancillary receiver was also void, and the moneys in the pos- 
session of that receiver but so much of the assets of the Nelson Com- 
?any found in the hands of a private person. This view is erroneous, 
'he District Court for the Northern District of Illinois was juris- 
di'ctionally empowered, and solely empowered, to decide whether the 
Nelson Company was or was not subject to the operations of the 
bankruptcy law; and, pending decision on that point, it had full 
power to take charge of the property of the alleged bankrupt, from 
which right flowed the power of appointing an ancillary receiver. 
The moneys now in the hands of that receiver have therefore always 
been in custodia legis, far more obviously so than in Gumbel v. Pitkin, 
supra. 

Just as an execution cannot be enforced against property in the 
hands of a receiver (Wiswall v. Sampson, 14 How. 64, 14 L. Ed. 
322), so an attachment will not lie against moneys in the hands of a 
receiver (Adams v. Haskell, 6 Cal. 113, 65 Am. Dec. 491). The rea- 
son is the same, because an enforcement of the levy either of the at- 
tachment or the execution would constitute a contempt of court. 
But the court of original jurisdiction on questions aflFecting bank- 
ruptcy having now decided that no trustee can ever become entitled 
to the fund in question, and the Illinois assignee having* daimed and 
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obtained the Illinois fund from the bankruptcy Court in that state, 
the same assignee must now claitn the New York find, not against the 
ancillary receiver, who offers no opposition at all, but against the 
rights of the New York attaching creditors. This court is bound to 
consider and respect the rights of such creditors growing out of the 
situs of the property in question within the state of New York, as 
well as its custody by this court. Gumbel v. Pitkin, supra. Such 
rights are governed by the law of New York, and depend upon prin- 
ciples of comity as between New York and Illinois. If the Illinois 
statute of assignments be regarded as an insolvent law, it is clear 
that a claimant thereunder cannot prevail against the subsequent at- 
taching creditor. Security Trust Co. v. Dodd, 173 U. S. 624, 19 Sup. 
Ct. 545, 43 L. Ed. 835; Barth v. Backus, 140 N. Y. 230, 35 N. E. 
425, 23 L. R. A. 47, 37 Am, St. Rep. 545. 

I do not find it necessary to enter upon this question, and, arguendo, 
considering the transfer in Illinois as voluntary and lawful by the 
laws of that state, it must be regarded as lawful in New York unless 
opposed to the policy of that state. Ockerman v. Cross, 54 N. Y. 
29, as cited in Warner v. Jaffray, 96 N. Y. 258, 48 Am. Rep. 616. 
It appears to be firmly established in Illinois that, even in the case of 
a voluntary foreign assignment, it is contrary to the policy of Illinois 
law "to allow the property or funds of a nonresident debtor to be 
withdrawn from this state before his creditors residing here have been 
paid, and thus compel them to seek redress in a foreign jurisdiction." 
Woodward v. Brooks, 128 111. 227, 20 N. E. 685, 3 L. R. A. 702, 16 
Am. St. Rep. 104. See, also, Heyer v. Alexander, 108 111. 385; 
Smith V. Lamsen, 184 111. 71, 56 N. E. 387. And these decisions have 
been recognized by the federal courts sitting in Illinois. Sheldon v. 
Wheeler (C. C.) 32 Fed. 773. It thus appears that, were the sit- 
uations reversed, a New York assignee would not be permitted to re- 
cover funds of his assignor situated in Illinois as against attaching 
cfeditors in that state. The rule of panting to assignments for the 
benefit of creditors extraterritorial vitality rests upon principles of 
comity. Faulkner v. Hyman, 142 Mass. 54, 6 N. E. 846. It in- 
volves reciprocity, and it appears to me to be clearly against the policy 
of any state to grant to the citizens of another jurisdiction a privilege 
from which its own citizens are debarred by the repeated decisions 
of the highest court of said jurisdiction. I am therefore of opinion- 
that, upon principles, of public policy, the claims of the attaching 
creditors are to be preferred to that of the assignor. 

The claims of the wage earners of the Nelson Company would be 
preferred under the bankruptcy statute and also under the statute of 
Illinois, but there is no power in the court to apply either statute. 
These men are in the same position that they would have been in had 
no petition in bankruptcy been filed, and the attachments had never- 
theless issued. Under existing circumstances, I know of no provision 
at all which entitles them to a preference. 

On behalf of the junior attaching creditors, it is urged that, when 
the senior attachment was issued, there had been no decision by the 
bankruptcy court in Illinois adjudging that the Nelson Company was. 
149 F.--^ 
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not subject to bankruptcy proceedings, and that therefore a distinc- 
tion should be drawn between their attachments which were issued 
after the entry of the order of November 21, 1906, and that of Ruth- 
enburg, which was taken out earlier. This distinction is not substan- 
tial. The moneys in the hands of the ancillary receiver are just as 
much in custodia legis now as they ever were. The receiver is not 
only now, but was at all times, merely a custodian of funds, the title 
to which was in the Nelson Company, so far as the bankruptcy law 
is concerned, for that company was never adjudged a bankrupt, and 
title, therefore, remained in it. The effect of the appointment of a 
receiver "is not to oust any party of his right to the possession of the 
property, but merely to retain it for the benefit of the party who may 
ultimately appear to be entitled to it; and when the party entitled to 
the estate has been ascertained, the receiver will be considered his 
receiver." Wiswall v. Sampson, 14 How. 64, 14 L. Ed. 322. Thus 
the service in attachment of the copy warrant is to be regarded as a no- 
tice of claim addressed to this court through its receiver ; and when, as 
here, followed by appearance and demand herein, it is obviously unjust 
that the court, whose power rendered the levy ineffective, should use 
that power to insure the delivery of what would otherwise have been 
actually seized, to an assignee who would never have gotten it, nor had 
an opportunity of asserting his right thereto, but for the mistake of 
certain creditors in instituting bankruptcy proceedings. 

As no infirmity in the senior attachment has been pointed out ex- 
cept the date of its issue, the fund is awarded to Ruthenburg; but if 
the juniors in attachment desire to move to set aside Ruthenburg's 
claim upon grounds other than the one above considered, I will hear 
argument upon due notice. 

Let the ancillary receiver file his account in this court, and give no- 
tice to all attorneys who have appeared herein. Exceptions to the 
account may be filed within five days after the service of such notice, 
and within that time, also, the junior attaching creditors must move 
if they are so advised. If no exceptions are filed and no motion made 
upon new grounds to set aside Ruthenburg's attachment, an order will 
be signed directing the receiver to pay o/rer to Ruthenburg the net 
fund, upon receiving from him a satisfaction of his judgment pro 
tanto. In the order allowances will be fixed for the receiver and his 
attorneys. If exceptions are filed, let the matter be brought to my 
attention, and I will either hear the exceptions or refer the account 



THE PETER WHITE. 
(District Court, W. D. New York. December 5, 1906.) 

Saltaob— Amount of Cohfkksation— Rbscub of Disabiad Stbaxeb in Lakx 

sxtpebiob. 

On October 81, 1905, tbe steel steamer Peter White, 524 feet long and 
TElued at $330,000, bound for Duluth, was disabled In Ijake Superior GO 
or 70 miles east of tbat port by the breaking of her crank shaft The* 
water was rough, and the wind was blowing 20 miles an hour and after- 
ward increased. She lost her port anchor and was driftlQg at the rate of 
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4 miles an hour toward Outer Island, 80 miles distant After six hours 
the steamer Troy bound from Duluth sighted the distress signal of the 
White and w^it to her relief, towing her to Duluth at a loss of 16 hours 
from her voyage. The Troy was also a large steamer, valued at |825,000, 
with a cargo of $250,000. There was some risk in making fast the haws^ 
which necessitated going quite dose to the White. During the six hours 
preceding the coming of the Troy, which was at noon, no other vessel had 
passed. Held that, considering all the facts and the considerable peril of 
the White, the Troy was entitled to a salvage award of $5,000, one-fourth 
to her officers and crew. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Salvage, §| 70, 71 ; 
Salvage awards in federal court, see The Lamlngton, 30 C. C A. 280.] 

In Admiralty. Suit for salvage. 

Brown, Ely & Richards, for libelant 

Hoyt, Dustin & Kelley, and G. W. Cottrell, for respondent 

HAZEL, District Judge. This proceeding is in rem to recover sal- 
vage for services rendered by the steamboat Troy in taking in tow 
and conveying to the port of Duluth the freight vessel Peter White, 
which was found disabled on Lake Superior on October 31, 1905. The 
Peter White is a large steel vessel 624 feet long, 54 feet beam, 30 feet 
in depth, gross tonnage 9,000, and valued at $330,000. The Troy is 398 
feet long, 47 feet beam, 28 feet in depth, valued at $325,000. The 
latter was bound from the port of Duluth to Buffalo at the time of per- 
forming the salvage service, and carried a cargo of the value of $250,- 
000. At about 6 o'clock on the morning of the day mentioned, when 
about 60 or 70 miles from Duluth, her port of destination, and about 
8 miles from Sand Island westward, the Peter White broke her crank 
shaft The wind was then blowing about 20 miles an hour. At noon 
of the same day, the Troy observed the signal of distress which the 
Peter White had hoisted, immediately left her course, and rescued the 
disabled steamer. On account of the rough sea the Troy towed her to 
Duluth, instead of Two Harbors, the nearest port, and was thereby de- 
layed in her down trip about 16 hours. 

The services rendered were clearly of the character of salvage. The 
single question for determination is the amount of compensation which 
should be awarded. The material facts are not in serious dispute. In 
arriving at the amount hereinafter decreed to be paid by the salved 
steamer, I have not considered her value with a view of making an 
award on a percentage basis; my intention being simply to adequately 
compensate the Troy, her officers, and crew for their generou'S and 
valuable services. I have weighed and considered the different views 
of the situation, the value of the steamer salved, her peril, the state 
of the wind and weather, the drifting of the vessel at the rate of about 
4 miles an hour toward Outer Island (30 miles distant), and any prob- 
abilities of her going on the rocks or into shoal water ; also the tem- 
porary repairs that were being made to enable her to proceed under 
steerageway to Duluth, and the claim that the steamer Presque Isle 
was sdiedulcd to pass down and the possibility of the disabled steam- 
er being observed and assisted by her. Furthermore, I have con- 
sidered that the Peter White hoisted a flag of distress after her crank 
shaft broke, which evidently was indicative of apprehension and immi- 
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nent danger. She was in the trough of a rough sea and had lost her 
port anchor in trying to arrest drifting toward the group of Apostle 
Islands. The wind which was blowing fresh with increased velocity 
created a perilous situation and without doubt some anxiety on the 
part of her master, although he testified that he did not consider there 
was much danger. As already observed, the steamer Troy, carrying a 
valuable cargo, went outside her course to render assistance. The risk 
assumed by her, together with the skill and promptitude displayed in 
getting alongside and taking the hawser of the distressed steamer, her 
willingness to be helpful, irrespective of the danger or pecuniary loss 
from delay, are all elements to be considered upon the question of sal- 
vage remuneration, and I think entitle her to a fairly liberal award. 
But the respondent contends that in the cases of The Spokane (D, C.) 
67 Fed. 254, and The Peerless, Fed. Cas. No. 4,494, the facts and cir- 
cumstances are closely analogous to the conditions under considera- 
tion, and therefore the salvage award in this case should not be appre- 
ciably larger than in those cases. In Re The Spokane the property 
saved was nearly of the value of the Peter White, and the award, in- 
cluding expenses, was $3,600. In that case the court held that though 
disabled the steamer was in no imminent danger, there being no sea and 
good shore, and a small boat could have been sent ashore to telegraph 
for assistance. In The Peerless, supra, an air pump broke and the 
ship was rendered helpless. The water was not troublesome, nor was 
there any apprehension from drifting on rocks or into shallow water. 
Moreover, the value of the property saved and the value of the salvor 
was much less than in the case under consideration. 

A distinction was drawn at the hearing by counsel for respondent 
between the conditions of navigation on the Great Lakes and those 
which prevail on the ocean, and though assenting to the proposition 
that perils may be encountered on the ocean more serious than those 
met Qn the Great Lakes, yet it is well known that, when the waters of 
the Great Lakes are tempestuous, the risks and dangers manifestly are 
not dissimilar to those which in a like situation confront the salt-water 
mariner. Therefore the rule is just that the circumstances of each case 
must be determinative of the amount of salvage compensation earned. 
The R. R. Rhodes, 82 Fed. 751, 27 C. C. A. 258; The J. Emory Owen 
(D. C.) 128 Fed. 996. 

The libelant contends that the salvage services were of such a high 
order as to warrant a compensation on the basis of the value of the ves- 
sel, and that 10 per centum of such value would not be unreasonable. 
To this extreme view I do not assent. The services rendered neces- 
sitated going close to the disabled steamer to take her hawser, which 
was a hazardous undertaking, as the proofs show. Being light, she 
rolled or pounded considerably in the sea. Under the circumstances 
the act of thus venturing the safety of the Troy was meritorious and 
praiseworthy. Although the situation of the Peter White in view of 
the wind and her drifting towards Outer Island was grave and peril- 
ous, yet it is claimed that her danger was greatly minimized by the 
expectation that the temporary repairs to her shaft would be complet- 
ed by about 3 o'clock in the afternoon, and that the Presque Isle or 
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some other passing boat might have perceived and succored her. These 
suppositions, however, do not warrant simply a moderate compensa- 
tion, and such as the respondent has suggested a willingness to pay. 
Any surmises regarding relief from danger based upon the uncertain 
happenings indicated are bereft of controlling or effective force when 
one considers that the captain of the Peter White knew that the Pres- 
que Isle would pass in the pathway of steamers at about 3 o'clock that 
day, and also was aware of the estimated time it would take to com- 
plete the temporary repairs, and yet sought and accepted the services 
of the Troy. 

The proofs show that the wind slightly increased in velocity, accom- 
panied by snow flurries, after the towing by the Troy began,^ and it is 
not improbable, as argued, that the view of passing vessels might have 
become obscured or blurred and the signals of distress not heard or 
discerned. The claim that the Peter White was in imminent danger 
of drifting on Outer Island or Brownsfone Reef or into shallow water, 
at first blush, may be regarded as somewhat remote, yet the facts that 
her drifting without a port anchor was at the rate of 4 miles an hour, 
that the wind meanwhile having veered to the northwest was blowing 
about 30 miles an hour, and that the Troy was the first vessel that ap- 
peared within six hours after the disaster, indicate a situation fraught 
' with menacing danger. In this connection it is to be noted that, when 
the shaft of the Peter White broke, another steamer, the I. W. Nicholas, 
bound in the same direction was about half a mile ahead on her port 
bow. Four blasts of the whistle were blown, indicating distress and a 
desire to be taken in tow, but the signals were wholly disregarded, and 
the I. W. Nicholas uninterruptedly pursued her way. Whether such 
signals were actually heard does not positively appear, but that they 
were heard may be fairly presumed. It is important that the amount 
of compensation awarded in such a case as this should be sufficiently 
liberal to prove that the courts are not unmindful of the value of such 
services and to create and promote an incentive to vessels, their skip- 
pers, and crew to promptly and courageously assume risks and en- 
counter dangers in the performance of saving life and property in dis- 
tress on the Great Lakes. Therefore, even though no lives were haz- 
arded, a salvage compensation to the Troy of $5,000 will not in my 
judgment be an excessive award. 

The decree should provide that four-fifths of the amount be dis- 
bursed to the owners, and, as the lives of the master and crew were 
not greatly exposed, the remaining one-fifth only is awarded to them. 
From the latter sum $350 is awarded to the captain, $125 to the mate 
and a like sum to the engineer in charge, leaving $400 to be divided 
among the other officers and members of the crew in proportion to 
their wages. 

Decree accordingly, with costs. 
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LONG et al. v. PENNSYLVANIA R. CO. 
(Circuit Court, D. New Jersey. January 2, 1907.) 

1. Husband and Wipe— Injubies to Wifb— Action— Statutics—Cowsxbuo- 

TION. 

P. L. N. J. 1906, p. 525, provides that any married woman may maintain 
an action in her own name, without joining her husband, for all torts com- 
mitted against her or her separate property, in the same manner as she 
lawfully might if a feme sole, provided that the act shall not be so o(»i* 
strued as to interfere with or talce away any right of action at law or In 
equity now provided for the torts above mentioned. Held, that the proviso 
only saves to the husband and wife their Joint right of action for any 
tort committed against the wife previous to the enactment, and is theret- 
fore not repugnant to the preceding part of the section. 

2. Same— Pabties. 

P. L. N. J. 1906, p. 525, § 1, {authorizes a married woman to maintain an 
action in her own name, without joining her husband, for a tort committed 
against her, provided that the act shall not Interfere with or talce away 
any right of action previously provided for such torts ; and section 2 de- 
clares that any action brought under the act may be prosecuted by such 
married woman separately In her own name, and that the nonjoinder of 
her husband shall not be pleaded. Held that, where an action is brought' 
after the passage of such act for a tort committed against a married wo- 
man, her husband is an Improper party thereto. 

[Ed. Note. — For cases in point, see Cent Dig. voL 26, Husband and 
Wife, §§ 739, 802-807.] 

In Tort. On demurrer to declaration. 

George S. Silztr, for plaintiflfs. 
Alan H. Strong, for defendant. 

LANNING, District Judge. The plaintiffs in this case are husband 
and wife. By their declaration they complain that on May 29, 1906, 
Mrs. Long, after having purchased from the defendant a ticket for 
passage on one of the defendant's trains, was standing on the platform 
of the defendant's railroad station at Menlo Park, N. J., awaiting the 
arrival of the train, and that while standing there one of the defend- 
ant's servants, as the train was coming to the station, threw a parcel of 
merchandise from a car of the train to the station platform in such 
manner as to strike Mrs. Long and injure her, in consequence of which 
she and her husband, in a single count, jointly claimed damages from 
the defendant company. The defendant has demurred to the declara- 
tion on the ground that the husband is not a proper party to the ac- 
tion. The de^iurrer is founded on the provisions of an act of the New 
Jersey Legislature, entitled "An act for the protection and enforcement 
of the rights of married women," approved May 17, 1906 (P. L. p. 
525). Its provisions are: 

"Section 1. Any married woman may maintain an action in her own name, 
and without joining her husband therein, for all torts committed against her, 
or her separate prc^erty, in the same manner as she lawfully might if a feme 
sole ; provided, however, that this act shall not be so construed as to Interfen^ 
with or take away any right of action at law or in equity now provided for 
the torts above mentioned. 
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"Sec. 2. Any action brought in accordance with the provisions of this act 
may be prosecuted by such married woman separately in her own name, and 
the nonjoinder of her husband shall not be pleaded in any such action. 

'*Sec. 3. This act shall take effect immediately.*' 

It will be observed that the act took effect 12 days before the al- 
leged injury to Mrs. Long. The validity of the demurrer depends up- 
on the construction that is to be given to this act. 

The law of New Jersey, as it stood previous to the passage of the 
act, did not authorize a married woman to sue in her own name for any 
tort committed against her. Up to that time it was necessary in every 
such case that the husband and wife should be joined as plaintiffs. 
Upon the rendition of a judgment in any such case, the husband had 
the right to receive the money, and at any time before the rendition 
of judgment he could release the cause of action. Pennsylvania Rail- 
road Co. v. Goodenough, 55 N. J. Law, 57?, 28 Atl. 3, 22 L. R. A. 460. 
Such being the law ^fore the passage of the act, what is the effect 
of the proviso in its first section? In Attorney General v. Governor 
and Company of Chelsea Waterworks, Fitzgibbon's Reports, 196, the 
Court of King's Bench declared that : 

"Where a proviso of an act of Parliament Is directly repugnant to the pur- 
view, the proviso shall stand and be a repeal of the purview, as it speaks the 
last intention of the makers." 

In Townsend v. Brown, 24 N. J. Law, 80, Chief Justice Green said : 

'The rule has long been established that, tf a proviso in a statute be directly 
contrary to the purview of the statute, the proviso is good, and not the purview, 
because it speaks the later intention of the Legislature." 

In Clark Thread Company v. Kearny Township, 55 N. J, Law, 53, 
54, 25 Atl. 327, 328, Mr. Justice Van Syckel said : 

"A saving clause in a statute, where it is directly repugnant to the purview 
or body of the act, and cannot stand without rendering the act inconsistent 
and destructive of itself, is to be rejected." 

But as to provisos he quoted Mr. Sedgwick as follows: 

"A curious rule of a very arbitrary nature prevails with regard to provisos. 
It is that, when the proviso of an act of Parliament is directly repugnant to 
the main body of it, the proviso shall stand and be held a repeal of the pur- 
view, as it speaks the last intention of the makers." 

After thus referring to the diflferent rules of construction to be ap- 
plied to provisos and saving clauses, Mr. Justice Van Syckel said: 

"What phraseology constitutes a saving clause and what a proviso does not 
appear to be free from doubt." 

The same distinction between provisos and saving clauses is made in 
N. J. Midland R. R. Co. v. Jersey City, 42 N. J. Law, 97, 101. 

Assuming, for the purposes of this case, that a proviso repugnant to 
the enacting clause which precedes it repeals the enacting clause and is 
given effect because it is the later declaration of the Legislature, and 
that a saving clause repugnant to the body of the section preceding it 
is rejected, it must still be remembered that the act of the Legislature 
is, if possible, to be so construed as to give every part of it due ef- 
fect. It is a well-settled rule that a proviso is to be strictly construed, 
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SO that it will take nothing out of the enacting' clause which is not 
fairly within the terms of the proviso. .United States v. Dickson, 16 
Pet. 141, 165, 10 L. Ed. 689; Ryan v. Carter, 93 U. S. 78, 83, 23 L. 
Ed. 807 ; Clark Thread Co. v. Kearney Township, supra. In my opin- 
ion, whether the last clause of section 1 of the act of 1906 be regarded 
as a proviso or as a saving clause, it need not, and therefore ought not, 
to be construed as repugnant to the preceding part of the section. At 
the time of the passage of the act there was vested in the husband and 
wife jointly, in every case where a tort had been committed against 
the wife previous to its passage, a right of action for such tort. The 
proviso of section 1 should be construed to apply to such torts only. 
Its purpose was, I think, merely to save to the husband and wife their 
joint right of action for any tort committed against the wife previous 
to May 17, 1906. The proviso was not intended to apply to any tort 
committed against a wife after the approval of the act. Furthermore, 
if the last dause of section 1 is to be regarded as a proviso repugnant 
to the preceding part of the section, it can be given effect only in case 
it be the last declaration of the Legislature on the subject. But it is 
not. The second section is the last declaration of the Legislature on 
the subject, and that section expressly declares that, in an action 
brought by the wife in her own name for a tort committed against 
her, tiie nonjoinder of her husband shall not be pleaded. 

But the plaintiffs insist that, inasmuch as the first section of the act 
declares that a married woman "may" maintain an action in her own 
name, without joining her Husband therein, for a tort committed 
against her, she has an option in the matter, and may exercise her 
choice as to whether she will or will not join her husband in such an 
action, and that whether the suit be instituted in the name of the wife 
alone, or in the names of the husband and wife jointly, the act does not 
deprive the husband of his interest in the suit, or his right to take to 
his own use its proceeds. In my opinion such a construction of the 
section is not permissible. The Legislature, by conferring upon a 
wife the right to sue alone, has given her absolute control of her suit 
and the right to take to her own use whatever she may recover. The 
Legislature intended that, in a suit to recover damages for a tort com- 
mitted against a married woman after the passage of the act, her hus- 
band should have no interest, and therefore that he should not be a 
party thereto. 

The demurrer must be sustained. An interlocutory order may be 
entered sustaining it and allowing 20 days after service of a copy of 
the order within which the declaration may be amended. If not 
amended within that time, the defendant may enter final judgment nil 
capiat. The plaintiffs must pay costs. 
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SCX)FIELD ▼. PENNSYLVANIA CO. 

(Circuit C<mrt» W. D. PeonBylvania. December 22, 190Q). 

No. 1, July Term, 1000. 

1, Dkatk— Adxti^t Ghildbbn— Action by Fabents. 

Where a child after becoming of age continues to live with bis parents 
and they have a reasonable expectation of pecuniary advantage from 
his services they are entitled, according to the interpretation put by 
the State Courts upon the local statute which is the basis of the action, 
to recover damages for his wrongful death. 
' [Ed. Note.— For cases in point, see Cent Dig. voL 15, Death, | 48; 
vol. 18, Courts, §{ 956, 957.] 

2. Sahb— Measubs or Daicaqes— Reasoziablb Bxpkotation or Psouniabt 

Beneftt bt Fabent. 

The right to recover however is confined strictly to compensation and 
the damages must be such as are reasonably in sight It is the reason- 
able expectation of pecuniary b^eflt— -that which it can be said with 
reasonable certainty that the parent in all likelihood would have en- 
joyed if death had not stepped in — ^which is the value to the parent of 
the child's life and the measure of the loss. 

lEd. Note. — ^For cases in pohit, see Cent. Dig. voL 15, Death, |} 112, 
115, 117.] 
ft. Same— Damages— Excessiveness. 

FlaintifTs sued for the alleged negligent killing of their son, a man 
about 30 years old, who was unmarried and living with plaintiffs, to whom 
he had given his services for a number of years, the estimated value of 
which was from $4,000 to $7,000 a year, receiving from his parents only 
about $500 a year to meet his personal expenses, having assured his fa- 
ther that he would' continue so to work until the father had paid off an 
indebtedness under which he was laboring. Held, that the parents' rea- 
sonable expectation of the continuance of such services could not extend 
more than a year or two ahead at any time, and that a verdict awarding 
them $17,000 was excessive. 

[Ed. Note.— For cases in point see Cent Dig. voL 15, Death, IS 125- 
130.] 

Rule for a New Trial. 

J. Ross Thompson, for the rule. 

J. B. Cessna and J. R. McQuigg, for plaintiffs. 

ARCHBALD, District Judge.* The plaintiffs sue for the death of 
their son, who was killed by tiie negligence of the defendant company 
while a passenger upon one of its trains. He was about 30 years old, 
unmarried, and living with his father and mother to whom he had given 
his services for a number of years, assuring his father that he would 
continue to do so until he (the father) had paid off the indebtedness un- 
der which he was laboring. His father is an architect engaged in a large 
and lucrative business at Cleveland, Ohio, and it was in that connec- 
tion that the son undertook to assist him. His services were variously 
estimated at the trial by different witnesses as worth from $4,000 to 
$7,000 a year, the only amount paid him by his father on account of 
them being about $500 annually to meet his personal expenses. The 

*^)ecially aaslgnedL' 
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jury gave a verdict for $17,000, and a new trial is asked for on the 
ground that it is excessive. 

When a child is under age, the parents have a right to his earnings, 
and may therefore sue for the loss experienced by his death. But 
this right ends when he attains his majority, and, if death occurs be- 
fore tliat, a recovery is limited in consequence to his probable earn- 
ings up to that time ; "the chance of survivorship, his ability and will- 
ingness, after he should become of age, to support others," being too 
vague, as it is declared, "to enter into an estimate of damages merely 
compensatory." Caldwell v. Brown, 63 Pa. 463;, Lehigh Iron Co. v. 
Rupp, 100 Pa. 35. It is, however, on the other hand, held, that after 
a child has become of age, if the family relation exists in fact, and the 
parents have a reasonable expectation of pecuniary advantage there- 
from, an action may be maintained, based upon that expectancy. 
Pennsylvania Railroad v. Adams, 66 Pa. 499; North Penn. Railroad 
V. Kirk, 90 Pa. 15. It is difficult for me to reconcile these opposite 
and seemingly contradictory positions. It would be easier to do so, 
if the right to recover for the death of an adult child was confined to 
cases of actual dependence on the part of the parent, which the courts 
would naturally be reluctant to cut oflf, out of which the other doctrine 
may have grown. But this is not tlie law, which must be accepted 
as it is laid down ; the act which is the basis of the action being local 
and the construction given to it by the state courts therefore being 
controlling. The conditions, however, which surround the subject 
suggests a limitation. The expectation of benefit to be derived by the 
parent from the child after it has become of age is not to be indefinite- 
ly extended. The eflfort at the trial was to have it reach to the full 
expectancy of the son's life according to the tables of mortality, re- 
gardless of the fact that, by the same, the parents would be both dead 
long before that. Hedged about by uncertainties and contingencies, 
as the expectation'of the parent conspicuously is, it cannot be invoked 
to sustain any such speculative claim. The right to recover is confined 
strictly to compensation, and the damages must be such as are reason- 
ably in sight. It is the reasonable expectation of pecuniary benefit — 
that which it can be said with reasonable certainty that the parent in 
all likelihood would have enjoyed if death had not stepped in — ^that 
is the value to the parent of the child's life, and the measure of the loss. 

In the present instance, as pointed out at the trial, no matter what 
the filial aflfection of the deceased, or the assurances given to his father, 
the relation could be terminated at any moment, Jfor any reason, or for 
no reason at all. The son was his own master, and, as the estimate 
put upon the value of his services shows, had abundantly proved his 
powers, and might assert his independence when he chose. He might 
be led to marry, or to go to work for himself, or be allured by a busi- 
ness proposition from some outside source, or he might fall out with 
his parents, as often happens, after years of good feeling, for the most 
trivial cause. Or disease or accident might incapacitate him, or death 
intervene, as it did. 

Notwithstanding these considerations, the jury by the verdict have 
in eflFect declared that the existing relations were assured to the plain- 
tiffs with reasonable certainty anywhere from three to five years. 
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according to the value to be assigned to his services, and taking the 
verdict as so much cash in hand. -Put at interest, indeed, it would 
yield of itself something like $1,000 a year for all time. I regret to 
say that I do not see my way to let this stand. Undoubtedly the ques- 
tion of damages in this as in every case is one for the jury, but the 
court must see that they do not get beyond bounds. The deceased 
was nearly 10 years past his majority, and the plaintiffs would be 
fortunate, as it seems to me, if they could count with any certainty 
upon his remaining with them a year or two ahead at a time, the chance 
of which would lessen as the years went on. The verdict is thus, 
upon any reasonable basis, from two to three times what it ought to 
be, and cannot be sustained. If it had been $10,000, 1 might not have 
disturbed it, although that would have- been large. .^ 

But as it is, without undertaking any nearer than this to say what it 
should be and simply declaring it to be excessive as it stands, the rule 
for a new trial is made absolute. 



SANTA Ft PAC. R. CO. et al. v. DAVIDSON et aL 
(Circuit Court, S. D. California, S. D. December 24, 1906.) 

1. Searches and Seizures— Witnesses— Subpo&n a Duces Tecum— Previleoe- 

A subpoena duces tecam, directed to an officer of a railroad corpora- 
tion, requiring him to appear before a federal grand jury and to bring 
with him certain records of the railroad company relating to freight 
claims, was not objectionable as violating federal Constitution, fourth 
amendment, protecting the people from unreasonable searches and sei- 
zures. 

[Ed. Note. — ^For cases in point, see Cent Dig. toL 43, Searches and 
Seizures, } 6.] 

2. Save— Reasonableness. 

A subpoena duces tecum requiring an officer of a railroad company to 
. produce before a federal grand jury letters, papers, memoranda, and 
documents relating to certain claims designated by number, and all 
papers, documents, bo(^:s» and memoranda showing the final disposition 
of the claims and the method by which they were paid or disposed of» 
etc., was not objectionable for unreasonableness. 

T. J. Norton and E. W. Camp, for complainants. 
Oscar Lawler, U. S. Atty., for defendants. 

ROSS, Circuit Judge. This is a bill filed by the Santa F6 Pacific 
Railroad Company, a corporation organized under the laws of the 
United States, and the Atchison, Topeka & Santa Fe Railway Com- 
pany, a corporation organized under the laws of the state of Kansas, 
against G. A. Davidson, auditor of the last-named company, and the 
United States attorney and the United States marshal for the Southern 
district of California, by which the complainants seek to enjoin the 
production before a United States grand jury of those certain tissue 
copybooks described in a subpoena duces tecum issued out of the Unit- 
ed States District Court, in which the granrf jury is impaneled, to 
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Davidson, directing him to appear before that body at a certain speci- 
fied time, and bring with him — 

"Those certain claims made upon and against the Atchison, Topeka & Santa 
F6 Railroad Company on account of freight paid to said railway company, to- 
gether with all letters, papers, memoranda, and documents relating thereto, 
in your possession or under your control, not heretofore produced by you be* 
fore said grand jury, either as an employ^ of the Atchison, Topeka & Santa 
F6 Railway Ck>mpany or otherwise and bearing the following claim numbers, 
to wit: 87,480, 89,455, 91,175, 92,496, 95,110, 96,125, 96,238, 96,127, 98,857, 99,- 
474, 99,469, 99,472, 99,421, 100,677, 100,679, 101,121, 100,674, 100,668, 100,671, 
102,843, 103,061. 104,744, 105,027, 104.887, 106,372, 106,869, 106371, 106,363. 
Also bring with you any and all papers, documents, books, and memoranda, 
in your possession or under your control as such employ^ or otherwise, show- 
ing the final disposition of such claims and the method by which the same 
were paid or disposed of, and, particularly, those certain tissue impression 
copy books containing copies of Touchers made by yon or by the office in which 
you are employed during the. years 1904, 1905. and until August 1, 1906, in 
payment of each, every, and all of the claims made upon and against said 
railway company for refund of any freight paid. Also bring with you all 
those certain papers known as 'claim papers,' and all correspondence and mem- 
oranda relating to a certain loss and damage claim numbered 99,784, filed in 
the claim department of the audit office of said railway company, or If so 
in the Los Angeles local freight office of said Atchison, Topeka & Sante F6 
Railway Company Coast Lines." 

The bill shows that the complainants appeared before the District 
Court and moved that court to quash the subpoena in so far as con- 
cerns the tissue impression copybooks, and that the motion was denied. 

Assuming, without holding, that this court of equity has the power 
to grant the injunction sought, are the complainants, as claimed, enti- 
tled to such injunction by reason of the provisions of the fourth amend- 
ment to the Constitution of the United States, which declares that "the 
right of the people to be secure in their persons, houses, papers and 
effects, against unreasonable searches and seizures, shall not be violat- 
ed, and no warrants shall issue but upon probable cause, supported by 
oath or affirmation, and particularly describing the place to be search- 
ed, and the persons or things to be seized" ? 

In considering a similar question in the case of Hale v. Henkel, 201 
U. S. 43, 73, 26 Sup, Ct. 370, 378 (50 L. Ed. 652), the Supreme Court 
said: 

"We think it qnlte clear that the search and seizure clause of th^ fourth 
amendment was not intended to interfere with the power of courts to compel, 
through a subpoena duces tecum, the production upon a trial In court of docu* 
mentary evidence. As remarked in Snmmers v. Mosely, 2 Cr. & M. 477, it 
would be 'utterly impossible to carry on the administration of justice' with- 
out this writ. The following authorities are conclusive upon this question: 
Amey v. Long, 9 East, 473; Bull v. Loveland, 10 Pick. (Mass.) 9; U. S. Ex- 
press Co. V. Henderson, 69 Iowa, 40, 28 N. W. 42G; Greenleaf on Evidence, 
409a. If, whenever an officer or employ^ of a corporation were summoned 
before a grand jury as a witness, he could refuse to produce the books and 
documents of such corporation, upon the ground that tiiey would incriminate 
the corporation itself, it would result In the failure of a large number of cases 
where the illegal combination was determinable only upon the examination of 
such papers. Conceding that the witness was an officer of the corporation 
ander investigation, and that he was entitled to assert the rights of the cor- 
poration with respect to the production of its books and papers, we are of 
the opinion that there Is a clear distinction In this particular between an In- 
dividual and a corporation, and that the latter has no right to refuse to sub* 
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mlt its books and papers for an examination at the suit of the state. The 
individual may stand upon his constitutional rights as a citizen. He is en- 
titled to carry on his priyate business in his own wa:^. His power to contract 
is unlimited. He owes no duty to the state or to his neighbors to divulge 
his business, or to open his doors to an investigation, so far as it may tend 
to criminate him. He owes no such duty to the state, since he receives nothing 
therefrom beyond the protection of his life and property. His rights are 
such as existed by th^ law of the land long antecedent to the oiiganisation of 
the state, and can only be taken from him by due process of law and in ac- 
cordance with the Constitution. Among his rights are a refusal to Incriminate 
himself, and the immunity of himself and his property from arrest or seizure 
except under a warrant of the law. He owes nothing to the public so long 
as he does not trespass upon their rights. Upon the other hand, the corpora- 
tion is a creature of the state. It is presumed to be incorporated for the ben- 
efit of the public. It receives certain special privileges and franchises, and 
holds them subject to the laws of the state and the limitations of its charter. 
Its powers are limited by law. It can make no contract not authorized by 
its charter. Its rights to act as a corporation are only preserved to it so 
long as it obeys the laws of its creation. There is a reserved right in the 
Legislature to investigate its contracts and find out whether It has exceeded 
its powers. It would be a strange anomaly to hold that a state, having chart- 
ered a corporation to make use of certain franchises, could not in the exercise 
of its sovereignty Inquire how these franchises had been employed, and whether 
they had been abused, and demand the production of the corporate books and 
papers for that purpose. The defense amounts to this: That an officer of a 
corporation which is charged with a criminal violation of the statute may plead 
the criminality of such corporation as a refusal to produce its books. To state 
this proposition is to answer it While an individual may lawfully refuse to 
answer incriminating questions unless protected by an immunity statute, it 
does not follow that a corporation, vested with special privileges and fran- 
chises, may refuse to show its hand when charged with an abuse of such priv- 
ileges. It is true that the corporation in this case was chartered under the 
laws of New Jersey, and that it receives its franchise from the Legislature 
of that state; but such franchises, so far as they involve questions of inter- 
state commerce, must also be exercised in subordination to the power of 
Congress to regulate such commerce, and In respect to this the general gov- 
ernment may also assert a sovereign authority to ascertain whether such fran- 
chises have been exercised in a lawful manner, with a due regard to its own 
laws. Being subject to this dual sovereignty, the general govemmcmt pos- 
sesses the same right to s^ that its own laws are respected as the state would 
have with respect to the special franchises vested in it by the laws of the 
state. The powers of the general government in this particular In the vindi- 
cation of Its own law9 are the same as If the corporation had been created by 
an act of Congress. It is not intended to intimate, however, that it has a 
general visitatorial power over state corporations." 

The couit in the case of Hale v. Henkel further held that a cor- 
poration is entitled to immunity under the fourth amendment against 
unreasonable searches and seizures, such as it foimd the subpoena there 
under review to be, saying, upon that point : 

"Applying the test of reasonableness to the present case, we think the sub- 
poena duces tecum is far too sweeping in. its terms to be regarded as reasonable. 
It does not require the production of a single contract, or of contracts with 
a particular corporation, or a limited number of documents, but all under- 
standings, contracts, or correspondence between the MacAndrews A Forbes 
Company, and no less than six different companies, as well as all reports made 
and accounts rendered by such companies from the date of the organization 
of the MacAndrews & Forbes Company, as well as all letters received by that 
company since its organization from more than a dozen different companies, 
situated In seven different states In the Union. If the writ had required the 
production of all the books, papers, and documents found In the office of the 
MacAndrews & Forbes Company, It would scarcely be more universal in its 
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operation, or more completely put a stop to the business of that company. In- 
deed, It is difficult to say how its business could be carried on after it had been 
denuded of this mass of material, which is not shown to be necessary in the 
prosecution of this case, and is clearly in violation of the general principle 
of law with regard to the particularity required in the description of docu- 
ments necessary to a search wari'ant or subpoena. Doubtless many, if not all« 
of these documents may ultimately be required, but some necessity should be 
shown, either from an examination of the witnesses orally or from the known 
transactions of these companies with the other companies implicated, or some 
evidence of their materiality produced, to justify an order for the production 
of such ft mass of papers. A general subpoena of this description is equally . 
indefensible as a search warrant would be if couched in similar terms." 

The requirements of the subpoena in the present case are manifestly 
very much more restricted than the one held unreasonable in Hale v. 
Henkel, and are no more unreasonable than those of the subpoena re- 
cently sustained by Judge Lacombe in United States v. American To- 
bacco Company (C. C.) 146 Fed. 557. 

• Without, therefore, deciding the question in respect to the power of 
this court to grant the injunction asked for, I am of tl^e opinion that 
it should be, and accordingly it is, denied. 



CROTHERS V. EDISON ELECTRIC CO. et al. 

(Circuit Court, N. D. California. October 31, 1906.) 

No. 13,918. 

Limitation of Actions— Effect of Change in Statute— Causes of AonoN 
Pbeviously Accrued. 

The amendment of Code Civ. Proc. Cal. { 340, whicb took effect May 
18, 1905, places actions for Injury or d^ath caused by the wrongful act 
or negligence of another in the class of actions which must be brought 
"within one year," without specifying when such period shall commence 
to run. The previous limitation wa^two years. . Held, that as to the caus- 
es of action which had previously accrued, but Were not barred under the 
old law, the new period of one year commenced to run when the amend- 
ment went into effect 

[Ed. Note. — For cases in point, see Cent Dig. vol* 33, Limitation of 
Actions, § 27.] 

At Law. On demurrer to complaint. 

P. H. Gould, for plaintiff. 

H. H. Trowbridge, for defendant Edison Electric Ca 

J. W. McKinley, for defendant Southern Pacific Co. 

WOLVERTON, District Judge. This is an action to recover dam- 
ages for the death of plaintiff's son, alleged to have been caused 
through the negligence of the defendant corporations. The casualty 
occurred December 7, 1904, and the action was commenced April 9, 
1906. The statute of limitations in force when the cause accrued 
prescribed two years for bringing the action. On March 18, 1905, 
the Legislature of California amended the law limiting the period for 
commencing an action in such cases to one year, which amendment be- 
came effective May 18, 1905. The period of time that had elapsed. 
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therefore, between the time of the casualty and the taking effect of 
the amendment, was 5 months and 11 days, and the action was com- 
menced 10 months and 22 days thereafter, being 16 months and 2 days 
after the cause accrued. The defendants interposed a demurrer to 
the complaint, challenging the plaintiff's right to maintain the action, 
on the ground that the statute of limitations had run when the action 
was instituted. 

Counsel for the respective parties are entirely agreed that the limita- 
tion prescribed by the amendment is the one that applies to the present 
controversy, and the single point of difference is as to when the statute 
began to run with reference to the action — ^whether from the time of 
the casualty, or from the time when the amendment became operative. 
It is insisted on the part of plaintiff that it began running from the 
latter date, while, on the other hand, it is maintained that it began 
with the former. 

The general rule applicable, together with the appropriate canon of 
interpretation, is pertinently stated by Mr. Wood, in his work on 
Limitations (section 12), as follows: 

"If before the statute bar has become complete the statutory period is 
changed, and no mention is made of existing claims, it is generally held that 
the old law is not modified by the new, so as to give to both statutes a propor- 
tional effect; but that the time past Is effaced, and the new law governs. 
That is, the period provided by the new law must run upon all existing claims. 
In order to constitute a bar. In other words, the statute in force at the time 
the action is brought controls, unless the time limited by the old statute 
for commencing an action has elapsed, while the old statute was in force, 
and before the suit is brought, in which case the suit is barred, and no sub- 
sequent statute can renew the right or take away the bar. The question, how- 
ever, as to whether the statute is to have a retrospective operation, is one 
of construction, to be determined from the language of the act and the inten- 
tion ol the Legislature to be gathered from the act itself and the subject- 
matter to which it applies; the rule being, as previously stated, that a 
statute will not be permitted to have a retrospective operation unless such, 
was clearly the intention of the Legislature." 

In harmony with this enunciation of the law is the case of Sohn v. 
Waterson, 17 Wall. 596, 21 L. Ed. 737, where almost the exact point 
in controversy is determined. There a new statute had been adopted 
limiting the time for commencing an action upon a judgment from 
another state to two years "next after the cause or right of such ac- 
tion shall have accrued." The court, in deciding the case, speaking 
through Mr. Justice Bradley, says: 

"The coiui: below held that as the defendant was a resident of Kansas 
when the act took effect, the time of limitation began to run in his favor 
as against the present cause of action from that period, and that the action 
might have been brought at any time within two years afterwards^ and not 
having been brought within that period it was barred. * * • A statute 
of limitations may imdoubtedly have effect upon actions which have already 
accrued as well as upon actions which accrue after its passage. Whether it 
does so or not will depend upon the language of the act, and the apparent intent 
of the Legislature to be gathered therefrom. When a statute declares generally 
that no action, or no action of a certain class, shall be brought, except within 
a certain limited time after it shall have accrued, the language of the stat- 
ute would make it ai^ly to past actions as well as to those arising in the 
future. But, if an action accrued more than the limited time before the stat- 
ute was passed, a literal interpretation of the statute would have the effect 
of absolutely barripg such action at once^ It will be presumed that such 
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was not the Intent of the Legislature. Such an Intent would be anconstltn- 
tional. To avoid such a result, and to give the statute a construction that 
will enable it to stand, courts have given it a prospective operation. In doing 
this» three different modes have been adopted by different courts. One is 
to make the statute apply only to causes of action arising after Its pass- 
age. But, as this construction leaves all actions existing at the passage 
of the act without any limitation at all (which, it is presumed, could not 
have been intended), another rule adopted is to construe the statute as apply- 
ing to such existing actions only as have already run out a portion of the statu- 
tory time, but which still have a reasonable time left for prosecution before the 
statutory time expires — ^which reasonable time is to be estimated by the 
court — leaving all other actions accruing prior to the statute unaffected by it. 
The latter rule does not seem to be founded on any better principle than the 
former. It still leaves a large class of actions entirely unprovided with any 
. limitation whatever, or, as to them, is unconstitutional, and is a more arbitrary 
rule than the first A third construction is that which was adopted by the 
court below in this case, and which we regard as much more sound than 
either of the others.'' 

This doctrine has the approval, also, of the Supreme Court of Cali- 
fornia, in Swamp Land District No. 307 v. Glide, 44 Pac. 451, where 
Mr. Justice Henshaw, announcing the opinion, says: 

"But a man has no vested right in the running of the statute of limitations 
until it has completely run and barred the action; and, when a change in 
the statute is made during the time of its running, that time is not a credit 
to the defendant, under the new law. The whole period contemplated by 
the new law must lapse, to bar the action. Such are the general rules ap- 
plicable alike to criminal and civil actions, unless the new »ct itself expresses 
a contrary intent" 

So that it would seem that the question whether the new law shall 
begin to run from the time of the casualty, or from the time the law 
' became operative, is one mainly for construction of the statute; the 
presumption being that it was not intended to be retroactive, unless 
so expressed, or unless such intendment is to be gathered from the 
words of the act. The statute (Code Civ. Proc.) as amended, reads: 

"Sec. 335. Periods of Limitation Prescribed. The periods prescribed for 
the commencement of actions other than for the recovery of real property, 
are as follows: Sec. 340. Within One Year. ♦ ♦ • (8) An action for 
* * * injury to, or for the death of one caused by the wrongful act or 
neglect of another." 

It will be noted that the statute simply prescribes that the action 
shall be begun within one year. ' There is an entire omission of the 
mention of any specific time from which the limitation shall begin to 
run. Many statutes, as was the case in the Kansas act referried to 
in the Sohn Case, supra, employ the expression "next after the cause 
or right of action shall have accrued," or one of similar import. For 
all actions arising after the amendment, the law would imply, undoubt- 
edly, that the limitation should begin to run from the time the action 
accrued ; but for such as arose prior thereto, and as to which the old 
statute had not yet run, the omission alluded to would seem to indicate 
an intendment that the litigant should have the whole of the new period 
adopted in which to sue. Indeed, the law being remedial, the very 
literal interpretation would give it that meaning. In the Sohn Case 
the court refused to adopt a literal .interpretation, because it would 
render the act void as unconstitutional; but here such an interpretation 
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IS, not only the very natural one, but it rendibrs the act constitutional 
as well. By how much stronger, therefore, is the reason for adopting 
the construction that the litigant shall have the whole of the period 
from the time of the taking eflfect of the amendment in the present 
controversy than in the Sonn Case. But whatever may be the logic 
of the rule, it is plain that it has direct application here, and, having 
the sanction of the highest judicatory of the local courts, as well as of 
the federal, it must 1^ accepted as controlling. 

A year not havingf elapsed between the date on which the amend- 
ment became operative and that of the commencement of the action, 
it follows that the demurrer was not well taken. 



BT. LOUIS HAY ft GRAIN CO. v. SOUTHEEN RT. CO. 

(Circuit Court, E. D. ininols. June 25, 1006.) 

Cabbiebs— Intebstate RAHJtOAD— Recovebt or Unbeasonabub Chabges Paid. 
Defendant railroad company, on shipments of hay to southeastern 
points from East St. Louis, made a charge of two cents per 100 pomids 
above the rates charged from Ohio river points on all hay which was not 
unloaded into a warehouse at East St. Louis from the cars in which it 
was there received, whether such hay was consigned to that point or billed 
through to points of final destination, while on all hay so unloaded into 
a warehouse the additional charge was four cents. Plaintiff owned ware- 
houses in East fit Louis from which it loaded and shipped hay to south- 
eastern points over defendant's road and was required to pay thereon the 
four-cent charge. Held, on the evidence, that an additional charge of one 
cent per 100 pounds for hay loaded from warehouses would cover the 
difference in the exiyense to defendant, and the charge made was to the 
extent of the excess above that unjust and unreasonable, and that plain- 
tiff was entitled to recover the amount of such excess charges paid. 

Action to Recover Alleged Unreasonable Freight Charges Paid. 

Forman & Whitnel and P. J. Farrell, for plaintiff. 
C B. Northrop and E. C Kraemer, for defendant 

Special Findings of Fact and Final Judgment Thereon. 

WRIGHT, District Judge. And now again come the parties to this 
suit, plaintiff and defendant, by their respective attorneys, and the 
court, having theretofore heard the argument of counsel for the respec- 
tive parties and taken the cause under advisement and the court now 
being fully advised in the premises on consideration thereof, doth find 
that on the hearing of this cause before and by the Interstate Com- 
merce Commission, the said Commission found m its report and opin- 
ion, in substance, the following facts : 

(1) Large quantities of hay produced in territory east, north, and 
west of East St. Louis are consumed in southeastern territory, and 
much of it is carried through the East St. Louis gateway and passes 
over defendants' lines of railway from East St. Louis to points south 
of the Ohio river. With the exception of the Illinois Central, defend- 
ants' lines terminate at East St. Louis, and generally, also, lines of 
149 F.-^ 
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railway over which the hay is carried' from said producing points to 
East St. Louis terminate at that point. 

(2) For the transportation from East St. Louis to said southeastern 
points defendants apply a proportional rate, which is two cents per 
100 pounds greater than the rate to said southeastern points from the 
Ohio river, if the hay is not unloaded at a warehouse in East St. Louis, 
regardless of whether or not the hay is shipped locally to East St. 
Louis or through billed from the point of origin to the point of final 
destination, and regardless of provisions in their tariffs concerning 
through billing ; but, if the hay is unloaded at a warehouse in East St. 
Louis, defendants exact for the transportation thereof from East St. 
Louis to said southeastern points a rate which is four cents per 100 
pounds greater than the rate from the Ohio river to said southeastern 
points. 

(3) Complainant operates two warehouses at East St Louis, and 
most of the hay it handles it purchases on the track at East St. Louis, 
unloads, inspects, assorts, and reloads at said warehouses, and sells at 
said southeastern points, in competition with other hay dealers who 
do not unload the hay at East St. Louis. In such competition com- 
plainant, therefore, is prejudiced to the extent of two cents per 100 
pounds by defendants' method of applying rates of transportation as 
aforesaid. Defendants claim this two-cent difference in rates is justi- 
fied by diflference in cost to them between the two kinds of transporta- 
tion services they are called upon to perform. 

(4) At East St. Louis transfers of loaded cars fcom the northern 
to the southern lines and transfers of empty cars from the southern to 
the northern lines are generally made by a connecting railroad com- 
pany, and the charge made by that company for such service is $4 per 
car. when the hay is unloaded as aforesaid, but only $2 per car when 
the hay is not so unloaded, and in each instance this charge is paid by 
the carrier which hauls the hay south from East St. Louis. 

(5) When the hay is unloaded as aforesaid an empty car must be 
furnished for the shipment by the carrier which hauls the hay south 
from East St. Louis, and the service of so furnishing is fairly worth 
from 40 to 60 cents per car. 

(6) This car is in use from two to three days longer when the hay 
is unloaded as aforesaid than when it is not so unloaded, and a fair 
compensation for such use is 20 cents per day. 

(7) When hay is unloaded and reloaded at warehouses as aforesaid 
the time consumed in doing the work averages from six to eight hours, 
but the expense of such unloading and reloading is borne entirely by 
the shipper. 

(8) Shipments of hay to which the rate of two cents per 100 pounds 
above the rate from the Ohio river is applied as aforesaid, and which 
are not unloaded at East St. Louis warehouses, are frequently trans- 
ferred from one car to another in the railroad yards at East St. Louis, 
either because cars in which the hay is shipped to East St. Louis from 
the north are out of repair, or because the northern lines are not will- 
ing to allow their cars to go south from East St. Louis. The expense 
of such transfer is from $1.25 to $1.60 per car, and this expense is 
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entirely borne by the carrier which hauls the hay south from East 
St. Louis. 

(9) The transfer charge of $4 per car above mentioned was formerly 
$3 per car, and the transfer charge of $2 per car above mentioned was 
formerly $1.50 per car. 

(10) The weight of hay in cars shipped as aforesaid from East St. 
Louis to southeastern points is from 1,000 to 2,000 pounds greater when 
the hay is reloaded at East St. Louis warehouses than when it is not so 
reloaded. This is an advantage in favor of the reconsigned hay. 

(11) Cars from the north, after being unloaded at warehouses as 
aforesaid, are frequently reloaded for the south ; thus avoiding expense 
to the southern line of placing an empty car and subtracting perhaps 
a day from the additional time of the car service. 

( 12) That, taking everything into account, the average additional ex- 
pense to the southern lines in case of reconsigned hay will not exceed 
that of direct through shipments by more than from $2 to $2.50 per 
car, which is equivalent on the average loading of hay to about one 
cent per 100 pounds. 

(13) Much of the hay which actually passes through East St. Louis 
might reach its southern destination via other gateways. Hay grown 
in different sections also competes via these other gateways in the South 
with that which does or might pass through East St. Louis. These 
gateways are Cincinnati, Louisville, Evansville, Cairo, Memphis, Nash- 
ville, and perhaps others. The testimony showed that at all these points 
hay could be stopped off, unloaded, and treated as the complainant 
handles its hay at East St. Louis, without the imposition of any charge 
in addition to the through rate. The testimony showed that these mar- 
kets all competed with East St. Louis, but the force of that competition 
did not appear. 

(14) That complainant actually paid to the Southern Railway Com- 
pany on reconsigned shipments of hay, at the rate of two cents per 100 
pounds, the difference between the reconsigning rate and the rate on 
hay not reconsigned, the sum of $3,144.17. 

And from all the evidence heard and adduced on the trial of this 
cause in this court the court finds that the said finding of fact by the 
said Interstate Commerce Commission are supported and justified by 
the said evidence, and it is ordered that the said findings of fact as 
above recited and set out be, and the same are, adopted as the special 
findings of fact of the court, and that the same be set out in the records 
of this court accordingly. 

It is therefore considered, ordered, and adjudged by the court that 
the plaintiff herein have and recover of the defendant herein the sum 
of $1,659.41 ; the same being the amount of reparation awarded by the 
said Commission to the plaintiff against the defendant, with 5 per cent, 
interest from the date of said award, and it is further ordered and ad- 
judged by the court that the plaintiff have and recover of the defendant 
its costs herein to be taxed, including a reasonable attorney's fee to be 
hereafter fixed, and that execution issue against the defendant for the 
amounts of the said judgment and the said costs. 

It is further ordered that the defendant have 60 days from this date 
in which to present a bill of exceptions, if it shall be so advised. 
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BAKER ▼. DUWAMISH MILL CO. (CASUALTY CO. OF AMEBIOA« 

Garnishee). 

(Circuit Court, W. D. Washington, N. D. November 15^ 190GJ 

Na 1,898. 

Removal or Causes — Suits Removabus — GABmsmcENT Pboceediro Atteb 
Judgment. 

A proceeding in garnishment after jndgmentt under Laws Wash. 1893, 
p. 95, c. 56 (Pierce's Code, p. 107; Ballinger's Ann. Codes & St ft 5390 et 
seq.), is a civil suit in which an issue of fact is or may be Joined between 
the plaintiff and garnishee, and is removable by a nonresident garnishee, 
where the jurisdictional requisites appear, although the parties to the 
Judgment are citizens of the same state. In such proceeding, while the 
Judgment defendant is an indispensable party, his pecuniary interest is 
with the plaintiff on the issues between him and the i^mlshee, and he Is 
to be ranged on that side of the controversy for the purposes of removal. 

TEd. Note.— For cases in pohit, see Cent Dig. vol. 42, Removal of Causes, 
§§ 21, 22, 80.] 

Statutory Proceeding to Collect a Judgment by Garnishment Pro- 
ceedings. Removed by the garnishee from the state court which ren- 
dered the judgment Motion to remand denied. 

Vince H. Faben, for plaintiff. 
John P. Hartman, for garnishee. 

HANFORD, District Judge. The plaintiff having obtained a judg- ' 
ment for $6,000, and the same being unsatisfied, caused a writ of gar- 
nishment to be issued by the state court which rendered the judgment 
and served upon the Casualty Company of America, a corporation, 
whereby said corporation was commanded to be and appear before the 
court within 20 days after the service of the writ, then and there to 
answer upon oath in what amount, if any, it was indebted to the Du- 
wamish Mill Company, and what effects, if any, of said Duwamish Mill 
Company it had in its possession or under its control; the purpose 
being to collect from the casualty company an amount of money sup- 
posed to be due to the mill company, in order to apply the same in 
satisfaction of the plaintiff's judgment against the mill company. This 
form of proceeding is authorized by the laws of the state. Laws Wash. 
1893, p. 95, c. 66; Pierce's Code, p. 107; Ballinger's Ann. Codes & St. 
§ 5390 et seq. The casualty company appeared in response to the writ 
of garnishment, and filed an answer denying any liability to the mill 
company on any account whatever, and at the same time filed a peti- 
tion and bond for removal of the case into this court, on the ground of 
diversity of citizenship, and the plaintiff has moved to remand the case, 
alleging that this court is without jurisdiction. In order to determine 
the questions arising upon the motion to remand, it is necessary for. 
the court to ascertain from the record whether there is a controversy 
in a civil action wholly between citizens of different states, and with 
respect to these matters I find as follows : 

Subsequent to the entering of the judgment, an affidavit conforming 
to the requirements of the state law was filed in the state court, alleg- 
ing, in substance, that the casualty company was indebted to the miU 
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company, and had in its possession and under Its control effects be- 
longing to the mill company, which allegations the casualty company, 
was required by the provisions of the law to answer, and it had the 
right to deny liability. Therefore an issue was tendered ; that is to say, "^ 
the casualty company was challenged to controvert the ground upon 
which the writ of garnishment was founded, and by its answer it did 
bring into the case a controversy not involved in the pleadings, upon 
which the judgment was rendered. If the casualty company had ad- 
mitted liability, the court would have been authorized to adjust mat- 
ters between the parties by compelling the casualty company to apply 
sufficient of its admitted indebtednes to satisfy the judgment, and such 
action would have exonerated it, pro tanto, from liability to the mill 
company, and in that case the proceeding would have been merely anal- 
ogous to process against the property of the. defendant ; but, an issue 
having been joined, a new lawsuit came into being, which had to be 
litigated and determined, according to the procedure in civil actions. 
The proceeding under this statute, as it has been construed by the Su- 
preme Court of the state, is in theory the same as if the suit had been 
instituted by the defendant against the casualty company for the bene- • 
fit of the plaintiff. State ex rel. Wyman, Partridge &*Co. v. Superior 
Court for Spokane County, 40 Wash. 443, 82 Pac. 876, 2 L. R. A. (N. 
SO 668. 

The plaintiff and the defendant in the original action are both citi- 
zens of the state of Washington, and the casualty company is a corpo- 
ration organized and existing under the laws of the state of New York. 
I hold that the defendant in the original action is an indispensable par- 
ty, but, to ascertain whether the necessary diversity of citizenship exr 
ists, the parties must be ranged on opposite sides of the controversy ac- 
cording to their respective .interests ; and, since the defendant will be 
benefited, rather than prejudiced, by having its liability to plaintiff dis- 
charged by the garnishee, and is deemed to occupy the position of a 
nominal plaintiff suing for the benefit of its creditor, the interest to 
be affected requires that both parties to the original action must be 
placed on one side of the controversy, leaving the garnishee in the place 
of sole party on the adverse side. In thus arranging the parties, I hold 
that pecuniary interests are to be considered, rather than any interest 
which the defendant may possibly have, based only upon mere senti- 
ment, or a hostile inclination to obstruct the plaintiff in proceedings 
to obtain satisfaction of the judgment awarded to him. 

The objection urged to the removal of the case into tihis court, on the 
ground that the proceeding is supplemental to the original action, 
which was not a removable case, does not call for extended discussion. 
I concur in the reasoning and conclusions set forth in the following 

Paragraph from the opinion by Mr. Justice Daniel, in the case of 
^unstall V. Worthington, Fed. Cas. No. 14,239: 

"The proceeding of garnishment as regulated by the statute of Arkansas, 
Is anomalous, being partly legal and partly equitable. But it must be regarded 
as a ciyll suit, and not as process of execution to enforce a Judgment already 
rendered. It may be used as a means to obtain satisfaction of a demand, in 
the same manner as a suit may be resorted to on a judgment of another state, 
with a view to coerce the payment of such Judgmrat In this proceeding the 
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parties have day in court, an issue of fact may be tried by a Jnry, evidence ad- 
duced, judj^ment rendered, costs adjudged, and execution Issued on the judg- 
ment. It is in every respect a suit in which the primary object Is to obtain 
judgment against the garnishee, and certainly cannot with any plausibility be 
treated as process of execution, or as part of the execution process ; for, if 
so, there could be no necessity or propriety in resorting to this forum to In- 
vestigate the relations of debtor and creditor." 

Motion to remand denied. 



In re RENDA* 

(District CJourt, M. D. Pennsylvania. October 25, 1900.) 

No. 83a 

1. Bankbuptct—EIxemption— Distribution op Funds by Court— Proceeds 

OF Exempt Property. 

A bankrupt who makes seasonable claim to his exemptions is not de- 
prived of his right by a sale of the property by a receiver with his con- 
sent ; but, since in that case the proceeds come into the bankruptcy court 
for distribution, such court may consider and determine any claims to 
the fund by others. 

2. Saks— Rent Due on Lease with Waiver— Wage Claims. 

Out of a fund so produced and in court, the claim of a landloixl for 
rent, upon a lease waiving exemption; and wage claims, against which 
there is no exemption under the state law, are to be preferred to the 
exemption claim of the bankrupt 

8. Same— Attachment Execution— Custodia Legis— Money in Hands o» a 
Receiver. 

An attachment execution, however, issuing from the common pleas and 
served on a receiver In bankruptcy, even though it is based on a 
judgment with waiver, is entitled to nothing ; the receiver being an officer 
of the court and the money in his hands being in custodia legis, against 
which no attachment lies. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 6^ Bankruptcy, {{ 
238, 301.] 

In Bankruptcy. On distribution of funds in hands of receiver, 

Charles H. Soper, for labor claimants. 
Charles P. O'Malley, for landlord. 
W. W. Johnston, for general creditors. 
Ralph L. Levy, for bankrupt 

ARCHBALD, District Judge. The amount in the hands of the 
receiver for distribution is $607.07; $300 of this is the proceeds of 
goods which the bankrupt asked to have set aside to him as exempt, 
but which were sold by arrangement ; the bankrupt being remitted to 
the proceeds. This he claims the right to take out of court unim- 
paired, but is met by wages claims, against which there is no exemp- 
tion under the state law; a claim of the landlord for two months' 
rent amounting to $300, on a lease waiving exemption ; and an attach- 
ment execution from the common pleas on a judgment with waiver, 
in which the receiver was served as garnishee. 

The bankrupt, having made claim for his exemption within the 
time fixed by the act, is not debarred because the goods were sold. 
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In re Le Vay, 125 Fed. 990, 11 Am. Bankr. Rep. 114; In re Stein, 
130 Fed. 629, 12 Am. Bankr., Rep. 384, affirmed 134 Fed. 235, 14 
Am. Bankr. Rep. 30; In re JSloan, 135 Fed. 873, 14 Am. Bankr. 
Rep. 435. But, having to come into court to get it, the rights of others 
who also lay claim to the fund may properly be considered, and there 
is no occasion to send them elsewhere for relief. The case is not like 
that where goods are set apart to the bankrupt under his exemption, 
over which thereafter the bankrupt court has no jurisdiction, and 
liens upon which are therefore to be enforced in the state courts. 
Lockwood V. Exchange Bank, 190 U. S. 294, 23 Sup. Ct. 751, 47 
L. Ed. 1061. The bankrupt assented to the sale by the receiver by 
which the fund was produced, and, the money being in the latter's 
hands, the court has now to say how it is to be disposed of, necessarily 
passing upon conflicting claims. In re Rodgers, 125 Fed; 169, 11 Am. 
Bankr. Rep. 79. If the opposite course were pursued in the present 
instance, it would work manifest injustice. The bankrupt could put 
the money into his pocket, and those- in whose favor he has waived 
his right to it would be without redress; and that, too, in the casp 
of the landlord, in the face of the fact, that if he had not been re- 
strained by the court from enforcing the distress which he had made 
he would have realized his money. • 

The fund in the hands of the receiver in strictness should be re- 
garded as two funds ; that made from the exempt goods being kept by 
itself, and the claimants being remitted to the other in the first in- 
stance. But the result is the same, and it is not necessary to preserve 
the distinction. Disposition will therefore be made of it as follows : 

Fand for distribution. \ $C07 oV 

Costs: 

Filing fees to be returned to petitioning creditors $30 00 

Deposited by same with referee 15 00 

$45 00 

Additional fees due referee • • 22 85 

To attorney of petitioning creditors 35 00 

To attorney of baniirupt • • • 25 00 

$127 85 
Wages due : 

William Simmons $18 75 

James Malloy 54 00 

72 75 

Rent due Landlord 2 moa 300 00 

Balance to bankrupt on bis $300 exemption claim 106 47 

$607 07 

The wage claims of John C. Thomas and Joseph Ammoretti are not 
established to my satisfaction, and are disallowed. So, also, is that of 
the attaching creditor. The receiver is the officer of the court, and 
his possession is that of the court itself. The money in his hands is 
thus in custodia legis, against which no attachment lies. 

Let distribution be made as scheduled above. 



Digitized by 



Google 



616 149 FBDBBAIi BBPOBTBB. 

M. S. DOLLAR S. S. CO. v, MARITIME INR CO, 

(Circoit Court, N. D. California. November 7, 1006.) 

Na 13,885. 

1« iNfiUAANCB—AonON ON MARCiB POLIOT— DeHTTBBEB TO COXPIAIirr, 

The scope and ^ect of a marine policy of insurance, in which the 
"warranted free from capture, seizure and detention" clause, had been 
stricken out, held not determinable on demurrer to a complaint thereon 
to recover for a loss by capture as between the conflicting theories of the 
parties. 

2i SaMB— SUTFIOIXNCr OF COMFLAIBT— AlXBQATION OV PLAINTim' iRTEBESn. 

In an action on a policy of marine insurance to recover for a loss of 
the vessel, the complaint should show the nature of the plaintiffs' inter* 
edt therein, and it is insufficient to allege merely the value of such inter- 
est 

[Ed. Note.-^For cases in point, see Cent Dig. voL 28^ Insurance, fl 
1582, 1583.] 

A.t Law, On demurrer to complaint 
Frank & Mansfield, for plaintiff. 
Van Ness & Denman, for defendant 

WOLVERTON, District Judge. Demurrer to amended complaint 
in action upon a maritime insurance policy. 

The complaint, after setting out the fact of the issuance of the 
policy, the consideration, etc., further shows : 

"That the said insurance was an insurance lost or not lost at and from 
8an Francisco to Yladivostock while there, and thence back to a safe neutral 
port, warranted to clear on or before January 31, 1005, or held covered at 
premium to be arranged.*' 

Then, by paragraph 4 : 

"That the said policy so issued as aforesaid Is an usual form of marine 
policy, containing the warranted free of capture, seizure, and detention clause 
as follows: 'Warranted free of capture, seizure and detention, and the 
consequences thereof, or of any attempt thereat, piracy excepted, and also 
from all consequences of riots, insurrections, hostilities or warlilse operations, 
' either before or after declaration of war.' That in said policy the said clause 
and warranty so referred to as aforesaid is canceled, and the said policy 
in and by its terms expressly covers the risks in said clause mentioned, 
and the said steamer was then and there by the terms of said policy insured 
a^inst the risk of capture, seizure, and detention, and the consequences 
thereof, or of any attempt thereat, piracy excepted, and also from all con- 
sequences of riots, hostilities, or warlike operations, either before or after 
declartion of war, and with liberty to run blockades." 

Then follow appropriate allegations of loss by seizure, capture, de- 
tention, and confiscation, and of the furnishing defendant with proper 
proofs thereof. Plaintiff's interest in the property insured is stated in 
paragraph 8 thus: 

"That the said plaintifTs interest in said vessel at the time of effecting the 
said insurance and at the time of the loss herein alleged was equal in 
amount to her said value as in said policy set forth." 

It is first insisted, in support of the demurrer, that the complaint is 
fatally defective, because it does not show that the seizure causing the 
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loss, namely, by a Japanese man of war, was a risk insured against; 
the argument of defendant's counsel being that the policy was cast in 
exclusion, that is it was desigrted to cover those risks only contained in 
some other policy or policies excluded by the "warranted free from cap- 
ture, seizure, and detention" clause, and, therefore, that the other pjol- 
icies, whatever those be, should be set f Xrth in order to determine 
what the real risk insured against was. On the other hand, the plaintiff 
contends that the policy expressly covers those risks which are excluded 
in the usual form of marine policies. 

The policy is manifestly an anomaly in marine insurance, and, being 
out of the ordinary, we would naturally look for some different mean- 
ing than that which attends the usual form. Instead of being cast in 
. terms of exclusion, the complaint assumes that there is a usual form of 
marine policy or policies containing a clause identical with that which 
is stricken out in the one sued upon, and that the purpose of such 
policy was to insure those risks ordinarily excluded by that clause; 
that is to say, that the policy by its terms — namely : "This insurance is 
only to cover those risks excluded by the Warranted free of capture 
seizure & detention clause in Marine policy or policies. - With liberty 
to run blockade" — ^the clause in question having been eliminated, 
specifically includes those risks so excluded by the usual policy. Such 
a construction is perhtips not unwarrantable, and it is not apparent that 
it renders the policy inoperative. The plaintiff ought to be left to pro- 
ceed upon its own theory of its cause of action, and hence the first point 
of the demurrer is not well taken. 

It is next insisted that the allegation of interest is insufficient to 
show that plaintiff had an insurable interest in the subject of the insur- 
ance. The allegation is, as will be seen : 

"That the said plaintiff's interest in said yessel • • • was equal In 
amount to her said value as in said policy set forth.'' 

This alle|;ation is more nearly suited to show the value of the vessel 
than plaintiff's interest therein or the nature thereof. Indeed, it as- 
sumes that plaintiff had an interest in the vessel, and then sets forth its 
value, without saying that plaintiff had any interest whatever. There 
IS no. allegation elsewhere in the complaint touching the nature of the 
interest or what it was that plaintiff had, if any, and the complaint is 
palpably insufficient in this particular. I deem it insufficient to allege 
simply that plaintiff had an interest. This is a conclusion. The com- 
plaint should show what that interest is or the nature thereof, so that 
the court could see at once what claim is being made as to plaintiff's 
property right in the vessel. Chrisman v. State Insurance Company 
(Or.) 18 Pac. 466 ; Spare v. Home Mutual Insurance Company (C. 
C.) 16 Fed. 707; Eammoor v. California Insurance Company (D. C.) 
40 Fed. 847. 

For the reason here last stated, the demurrer will be sustained, 
and it is so ordered. 
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UNITED STATES v. BEEfiSL 

(District Court, M. D. Pennsylvania. October 20, 1906.) 

No. 108, October Term, 1906. 

CouNTEBFKmNG— Passing Counterfeit Uwited States Note— Note of Stats 
Bank. 

A defendant cgnnot be convicted of passing a counterfeit United States 
note under Rev. St § 5431. [U. S. Comp. St. 1901, p. 3671], where the note 
passed was a genuine note issued by a state bank, unaltered, although it 
may have been worthless and may have had some resemblance by reason of 
its color to a United States note. 

Indictment under Rev. St. § 5431 [U. S. Comp. St 1901, p. 3671], 
for passing a counterfeit $5 treasury note or greenback. On motion 
to direct verdict for defendant. 

C. L. Hawley, for the motion. 

The bill which was passed was a $5 note of the Oil City Bank, a 
state institution, issued in 1862. No doubt it is intrinsically worthless, 
but still it is genuine and not counterfeit. The suggestion that it bears 
resemblance to a United States treasury note because the engraving 
on the back is in green, so as to bring it within the act of Congress, is 
absurd. The act was not intended for any such case, and cannot prop- 
erly be extended to it. If the party who took the bill has been cheated, 
the state law is ample to deal with the subject 

S. J. M. McCarrell, U. S. Atty., and A. T. Searle, Asst. U. S. Atty., 
opposed. 

The note does not have to be in direct imitation of an obligation of 
the general government. It is sufficient if it bears such a riesemblance 
as is calculated to deceive a person of ordinary intelligence and ob- 
servation. United States v. Williams (D. C.) 14 Fed. 650; United 
States v. Fitzgerald (D. C.) 91 Fed. 374. That such was the case 
here is shown by the fact that the bill passed. And the question of 
similitude is for the jury. The case is exactly like U. S. v. Stevens 
(D. C.) 52 Fed. 120, where a conviction for passing a note oif a broken 
state bank was sustained. 

ARCHBALD, District Judge. This is a case to be dealt with ■ 
by the state, and not the federal, law. On its face the bill is that 
of the Oil City Bank, a state institution, and is to all appearances 
genuine. Whether the bank is now in existence we do not know; 
nor whether, if it is, the note would be redeemed upon presenta- 
tion. Nor is it material. The result is the same, assuming the 
bill to be worthless. The charge is that it is in similitude of a $5 
treasury note or greenback, for which it is liable to be mistaken because 
of the color in which the back is printed, and as which it was passed 
by the defendant. It may be, according to the cases cited, that there 
does not have to be a direct imitation or counterfeiting of the terms 
and design of a government note or obligation in order to bring the case 



Digitized by VjOOQIC 



UNITlflD STATES V. BEEBE. 619 

Within the act of Congress; but .there must at least be such a resem- 
blance, if not simulation, as is not only calculated to deceive a person of 
ordinary intelligence, but as enables us to say with some degree of cer- 
tainty that, in disposing of or using it, the party charged was evidently 
trying to palm it off as a genuine obligation of the government. In U. 
S. V. Fitzgerald (D. C.) 91 Fed. 374, the security was purposely dressed 
out to look like a United States 5-20 gold bond, for which it might 
easily be mistaken. And while in U. S. v. Williams (D. C.) 14 Fed. 
550, the general principle which is contended for by the government is 
recognized, it was held that an unsigned obligation would not support a 
conviction, notwithstanding that there was a general resemblance other- 
wise which would do so ; which materially qualifies it. U. S. v. Stevens 
(D. C.) 52 Fed. 120, is no doubt in line with the case in hand. But op- 
posed to it, and of equal authority, are U. S. v. Wilson (D. C.) 44 Fed. 
751, and U. S. v. Kuhl (D. C.) 85 Fed. 624, in each of which it was held 
that there could be no conviction for passing a confederate note, even 
though in size, shape, color, and denomination it might be like the cur- 
rent money of the United States, for which it was received. Justifying 
this conclusion, it is pointed out in the latter case that a broader ruling 
would make all state bank issues obnoxious to the act, whether solvent 
or insolvent ; with regard to which it may also be further observed that 
state currency is not prohibited, but is merely taxed out of existence; 
notwithstanding which, if any one desires to put out notes or bills to 
pass as money, there is nothing to prevent it, to say nothing of being 
charged with counterfeiting if they happen to prove worthless. Even 
metal coins and tokens are not within the act, provided they are not im- 
itative. U. S. V. Roussopulous (D. C.) 95 Fed. 977. And much more 
not, notes and bills, which are less likely to deceive. Had the defend- 
ant here simply had this bill in his possession, and made no attempt to 
pass it, even though there was enough to show from the possession of- 
a number of other bills of like character that that was his ultimate 
purpose, could he have been indicted for having possession of counter- 
feit money, with intent to make fraudulent use of it? And yet we must 
be prepared to go that far, in order to sustain the present charge, which 
differs only in degree. The federal government is only concerned with 
protecting the people lagainst spurious or counterfeit imitations of 
the money to which it gives currency, and to this the act is to be con- 
fined. It cannot, indeed, be extended further, without intrenching upon 
the reserved rights of the states, which we must be careful to respect, 
if the dual form of government which we have, is to be preserved. 
Motion allowed, and verdict of not guilty directed. 
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In re BARTON BKUS. 
(District Court, W. D. Arkansas. Texarkana Division* January 6, 1907.) 

BANKBUPTCY— WiTHOLDING ASSETS—SUKREN DEB— POSSESSION. 

Wliere bankrupts were denied a discbarge because tb^ made false 
schedules and did not surrender all tbeir estate, but tbere was no proof 
that property sought to be recovered by the trustee was in the bankrupt's 
possession or under their control at the time proceedings were brought 
to require them to surrender the properly, an order directing such sur- 
render was not authorized. 

In Bankruptcy. 

Hardage & Wilson, for bankrupts. 
McRae & Thompkins, for creditors. 

ROGERS, District Judge. This is a petition by Barton Bros., 
bankrupts, praying for a review of the findings of the referee requir- 
ing them to pay over to the trustee a large sum of money and prop- 
erty, amounting to $10,000. The bankrupts were heretofore denied 
their discharge by this court, and that action was afterwards affirmed 
by the Circuit Court of Appeals of this Circuit, and the opinion will 
be found in 136 Fed. 355, 69 C. C. A. 181. The substantial facts on 
which the court is now asked to approve an order of the referee direct- 
ing the bankrupts to pay over the money will be found recited in 
that opinion; and, so far as the property is concerned, the facts will 
appear sufficiently in this opinion. The new testimony taken on this 
hearing serves to confirm the correctness of the conclusions then 
reached, but does not throw any additional light, in any material sense, 
on the present whereabouts of the stolen money, or who got it, or how 
^ it was distributed when stolen. The court was convinced, on the trial 
' of the application for discharge of the bankrupts, that the bankrupts 
were guilty of complicity in the burglary and theft of the money, and 
therefore denied their discharge; but there is ample evidence in this 
record that their deceased brother. Glib Barton, not only had ample' 
opportunity to steal the money, but that bills, similar to those stolen, 
were seen in his possession after the robbery in considerable numbers, 
and it does not appear that he had any other way of obtaining them, 
unless he withheld part of the money when he turned over the larger 
part of it to his brother, W. P. Barton, on his return from Little Rock. 
There is also strong circumstantial evidence that the father of the 
bankrupts, now also deceased, was also cognizant of the theft. In- 
deed, a considerable sum of money was found after his death to his 
credit, and from whence that came is not satisfactorily explained ; and 
It is known that he appropriated the dividends coming to his daughter 
from the bankrupts' estate to two of the creditors of the bankrupts, 
who were pressing the bankrupts and threatening criminal proceed- 
ings. His anxiety to stop or prevent the prosecutions, and parting 
with his own means to accomplish that end, indicates criminal knowl- 
edge, and a desire to protect his sons by satisfying their creditors. 
Additional light is thrown on this aspect of the case by the case of 
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Beal-Doyle Dry Goods Co. v. Barton, decided October 22, 1906, by 
the Supreme Court of Arkansas, which will be reported in 77 Ark. 
— . . See 97 S. W. 68. 

It is res adjudicata that these bankrupts did not surrender all of 
their estate, and that their schedules were false; but there is a wide 
difference between denying a bankrupt his discharge on the ground 
that his schedules are false, and making an order, four years after 
his bankruptcy, compelling him to pay over the proceeds illegally with- 
held from his trustee. It will be remembered that the partnership of 
Barton Bros, and the Barton brothers themselves were adjudicated 
bankrupts on the 28th of November, 1902. Since their bankruptcy 
this record discloses that these bankrupts have been engaged in vari- 
ous lines of business and financial transactions. It goes without say- 
ing that they might have had every dollar of the stolen money in their 
possession in 1902, and not have a dollar of it in their possession now. 
In the case of In re Rosser, reported in 101 Fed. 563, 41 C. C. A. 497, 
is laid down the rule governing the making of orders requiring bank- 
rupts to turn over property alleged to be in their possession to their 
trustees. The syllabus of the opinion is as follows : 

''(I) Under the general rules of law, and under the specific provisions of 
the bankruptcy act, a court of bankruptcy hai power and Jurisdiction to make 
an order requiring the bankrupt to pay or deliver to his trustee in bankruptcy 
money or other property found to be in his possession or control, constitut- 
ing a part of his estate in bankruptcy, and which he has not surrendered or 
accounted for, and to enforce his obedience to such order by commitment as 
for contempt 

"(2) Two essential facts condition the lawful exercise of the power to re- 
quire a bankrupt or other person to pay or deliver to the trustee money 
or property In his possession. They are that the money or property directed 
to be delivered to the trustee is a part of the bankrupt estate, and that 
the bankrupt or person ordered to deliver It has It in his possession or under 
his control at the time the order of delivery is made." 

And that court, in the case of Boyd v. Glucklich, 116 Fed. 131, 63 
C. C. A. 451, the opinion being delivered by Judge Caldwell, not only 
affirmed, but elaborated, that doctrine. A careful study of these two 
cases will demonstrate conclusively, I think, that the court ought not, 
in this case, affirm the action of the referee. There is not a shadow 
of proof in this case to show what amount of money the two surviving 
partners of Barton Bros., against whom this order is now sought, re- 
ceived at the time of the theft, nor is it made to appear that anybody 
has ever seen them, since that time, in possession of any part of the 
money then stolen. Everything contained in the record is circumstan- 
tial, and, while it established to the satisfaction of the court that they 
were guilty of a complicity in the burglary, the proof is entirely want- 
ing as to what amount of stolen money they obtained, if any. The 
proof is much stronger that the deceased brother and father got large 
portions of the money than it is that Ross and Punch Barton received 
any. It is seen, by an examination of the two decisions last quoted, 
unless they were in possession of the money at the time the order is 
made to pay over, the court has no power to make -the order. If the 
court were to make the order for them to pay over when they were 
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without the means of paying over, the court would then be requiring 
them to do an impossible thing, and the effect of such an order would 
be equivalent to imprisonment for debt. 

There is proof, however, to show that, since the discharge in bank- 
rviptcy was denied to Ross and Punch Barton, that they came into 
possession of considerable sums of money, insurance upon their deceas- 
ed father's life; but there is an entire absence of proof that any por- 
tion of that money is now in their possession. So far as the evidence 
goes, if their testimony is to be believed at all on this subject, they 
long since parted with the money. There is evidence, also, establish- 
ing the fact that they have- sold an interest in the realty of their fathers' 
estate, and made deeds thereto, to their mother and sister. This prop- 
erty, while upon proper showing it may not be beyond the reach of the 
creditors, is nevertheless not under the bankrupts' control or in their 
possession, so far as the proof shows, and therefore the court would not 
be justified in making the order in regard to that. The trustee and 
the individual creditors must be remitted to plenary suits for the re- 
covery of such property as may be subject to the bankrupts' debts, and 
to the recovery of judgments which they can or might hold over the 
bankrupts themselves for this indebtedness, all of which was hereto- 
fore indicated by the court in its opinion on file with the papers in 
this case, when it came to pass upon the application for reopening the 
bankrupts' estate and readjudicating them bankrupts. 

The action of the referee is disapproved, and his order requiring.the 
money paid over is vacated and set aside. 



BUCKINGHAM & HECHT v. NORTH GERMAN FIRE INS. CO. OF 

NEW YORK. 

(Circuit Court, N. D. California. November 7» 1906.) 

No. 13,956. 

Insurance— Service on Foreign Insurance Company— Caltfornia Statute. 

An insurance company doing business In California where it is a foreign 
corporation may be served with process under Code Civ. Proc. ft 411, subd. 
2, which provides generally for serving foreign corporations having "a 
managing or business agent, cashier or secretary within the state'' by de- 
livering a copy of the process to such person, or service may be made un- 
der Pol. Code, § 616, which requires such companies to file in the office of 
the state insurance commissioner the name of an agent on whom service 
may be made, and also an agreement that, should It at any time be with- 
out such agent, process against it may be served on the commissioner ; but 
such substituted service on the oommissioner is authorized only when the 
company is, by resignation, revocation, or otherwise, without the agent 
specified in the latter section. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 28, Insurance, { 83.] 

On Motion to Quash Returns of Service. 

Samuel C. Wiel, for plaintiff. 
T; C Coogan, for defendant. 
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WOLVERTON, District Judge. The defendant insurance com- 
pany was served with summons in manner as follows : By delivering 
to and leaving with J. H. Ankele, "the general and statutory agent" of 
North German Fire Insurance Company of New York, said defendant, 
a copy, etc., and further by delivering to and leaving with E. Myron 
Wolf, as insurance commissioner of the state of California, an attested 
copy, together with a copy of the complaint attached. The returns 
consist of two certificates of the marshal ; the one showing service upon 
the agent and the other upon the insurance commissioner. The de- 
fendant, appearing specially for the purpose- only, has moved to quash 
both returns for insufficiency of service. , 

By section 411, subd. 2, of the Code of Civil Procedure of the state 
of California, service is required to be made upon a foreign corpora- 
tion or a nonresident joint-stock company or association doing business 
and having a managing or business agent, cashier, or secretary witliin 
the state by delivering a copy thereof to such agent, cashier, or secreta- 
ry. An insurance company of another state or of a foreign country, 
being a corporation, is as much a foreign corporation of the state as 
if it was engaged in any other business, and, being a foreign corpora- 
tion, I see no reason why service cannot be had upon it under section 
411, if it has a managing or business agent, cashier, or secretary with- 
in the state. It is difficult to say from his return whether the marshal 
intended to make service under this section or not. If he did, the re- 
turn is insufficient to show valid service. The "general and statutory 
agent" is not an agent designated by the statute, but, if he were, the 
affidavit of Ankele shows that he was not such an agent or person upon 
whom service could be properly ihade, nor does the affidavit of Mr. 
Wiel help the condition. The facts stated therein do not bring Ankele 
within the persons designated by the section upon whom service can 
be made. See Kennedy et al. v. Hibernia Savings & Loan Society, 
38 Cal. 151 ; Blanc v. Paymaster Mining Company, 95 Cal. 624, 30 
Pac. 765, 29 Am. St. Rep. 149 ; Hausmann v. Sutter Street Ry. Co., 
139 Cal. 174, 72 Pac. 905 ; Atlas Glass Co. v. Ball Bros. Glass Mfg. 
Co. (C. C.) 87 Fed. 418. 

Service may also be made upon a fire insurance corporation under 
section 616 of the Political Code pf California; the conditions there 
specified being present. By 'that section the corporation must file in 
the office of die insurance commissioner of the state the name of the 
agent upon whom summons and other process may be served. The 
agent so named or appointed is deemed a general agent, and must be 
the principal agent or chief manager of the business of such corpora- 
tion within the state. But, as a further condition precedent to doing 
business within the state, it must also make and file with the insurance 
commissioner an agreement or stipulation, in effect, that, if at any time 
such corporation or company shall be without an agent in said state 
on whom summons or other legal process may be served, service of 
such summons or other legal process may be made upon the insurance 
commissioner, such service upon the commissioner to have the same 
force and effect as if made upon the corporation or company. Now, 
if the marshal intended by the designation "general and statutory 
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agent," the agent here specified, the return is even then insufficient, 
because it is shown by Ankele's affidavit that on June 2d of the present 
year he tendered his resignation as such agent, which resignation was 
accepted on tlie same day by the secretary and general manager of the 
company, and that thereupon the company revoked and withdrew the 
designation of himself as such agent, and gave notice thereof to the 
insurance commissioner in writing. There seems to be no provision 
of the statute preventing such action on the part of the company while 
continuing in the transaction of business within the state, but it does 
provide for the contingency that there may be no agent in the state 
upon whom service can be. made, in which event the service may be 
made upon the insurance commissioner. I think the agent here re- 
ferred to is the statutory agent provided for in section 616, and if it 
appears that such agency has ceased to exist, by resignation or other- 
wise, then that it will be proper to make the substituted service upon 
the commissioner. While there is such an agent, service must be had 
upon him, while service may at the same time be made under sub- 
division 2, § 411, Code Civ. Proc., if the conditions there specified are 
present, but when there ceases to be such an agent then substituted 
service may be had upon the insurance commissioner, under the stip- 
ulations and agreement of the corporation made as a condition to its 
doing business within the state, and this notwithstanding service may 
otherwise be had under section 411. So that, in order that there may 
be substituted service upon the insurance commissioner, the return 
must show in appropriate form that the corporation has no agent with- 
in the state, as is contemplated by section 616. Further than this, 
he is not required to show anything, or that service could not be had 
under section 411, 

To recapitulate : An insurance company, being a foreign corpora- 
tion doing business in this state, may be served under section 411, 
subd. 2, or, if it has filed with the insurance commissioner the name 
of its agent, it may also be served under section 616, but substituted 
service may be had upon the insurance commissioner only when the 
company is, by resignation, revocation, or otherwise, without the agent 
specified in the latter section. 

The service upon the insurance company being insufficient, by rea- 
son of the want of a showing that the company was without an 
agent appointed under section 616, it will be quashed, but with leave 
to the marshal to amend in accordance with the facts* 
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EICHARDSON et al. v. LOWE et al. 

(Circuit Ck)iirt of Appeals, Eighth Circuit October 23, 1606.) 

No. 2.242. 

1. CONTBACT— RESCISSIOW FOB FbAUD— TiME TOB EXEBCISB OP RlQKT AND CON- 

DITIONS Requisite Thebeto. 

The right to rescind a contract for misrepresentation and fraud must 
be exercised Immediately upon discovery of the fraud, or of sufficient evi- 
dence thereof to reasonably warrant such action. The Intention to re- 
scind must be manifested by some notice or outward manifestation there- 
of which will apprise the other party of such intention, and the party 
entitled to rescind must not vacillate in his purpose, but must consistent- 
ly adhere to it. 

[Ed. Note.-^For cases In point, see Cent Dig. vol. 11, Contracts, § 1189.] 

2. Vendob and Pubcoaseb— Rescission bt Pubghaseb— Waiveb of Right by 

Laches. 

Defendants purchased a group of mines that were being worked and at 
once took possession. Wiithin four months thereafter tbey claimed to 
have learned that material misrepresentations had been made by the ven- 
dors as to the value and richness of the mines but continued to operate 
the same both for development and production for two years and until 
long after suit had been commenced by the vendors to foreclose a mort- 
gage given to secure a note for purchase money, In which they answered 
setting up the fraud and also filed a cross-bill for resotsslon, no notice of 
the Intention to rescind having been given to the vendors until the filing 
of such answer some five months after the fraud was discovered. Held, 
that by such laches they waived and irrevocably lost the right to rescind. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 48, Vendor and Pur- 
chaser, §§ 212-214.] 

3. Same— Action fob Fubohase Monet— Defense of Fbaud. 

Although fraud inducing a purchase of property has been waived by 
laches as a ground for rescission of the contract yet the purchaser may 
plead tbe resulting damages as a failure of consideAtion in defense of a 
note given for purchase money, provided he has fully performed on his 
part. 

4. Bahe— Action fob Pubchabb Monet— Coitn^tebclaiic fob Damages on Ac- 

count OF Fbaxjd. 

If the fraud inducing a purchase of property has been waived by laches 
as a ground for rescission of the contract and th^ vendee has not fully 
performed on his part, he may not with full knowledge of the vitiating 
fraud, continue performance, voluntarily subjecting himself to damage, 
and afterwards recover therefor. 

[Ed. Note. — ^For cases in point see vol. 23, Cent Dig. Fraud, fi 80.] 

5. Mobtoages— Sbcubitt fob Pubchabe Monet— Fobeolosubb— Defenses— 

Fbaxjd— CBOss-Bnx fob Rescission. 

In a suit in equity to foreclose a mortgage given to secure a note for pur- 
chase money of property, an answer setting up fraud inducing the sale in 
defense to the note and a cross-bill for rescission of the contract on ac- 
count of the same fraud are not Inconsistent 

6. Vendob and Pttbchaseb— Action fob Pubchase Monet— Defenses— Fbaitd 

— Pboof of Damages. 

Where a purchaser of property in defense to a note given for purchase 
money sets up fraud In the sale, the burden rests upon him to prove that 
the property was worth less than the price agreed to be paid, and how 
much Jess, and where the property consisted of mines the value of which 
camiot be accurately determined, and is largely speculative a finding by 
the trial court on conflicting evidence, that such burden has not been sus- 
tained by the proof of any damages will not be disturbed on appeal. 

149F.-40 
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7. Equity— Bill of Review— Newly Discovered Evidence. 

Leave to file a bill of review on the ground of newly discovered evidence 
will not be granted, where such evidence is merely cumulative on issues 
Joined and tried in the case or where it is immaterial to the Issues upon 
which the case was decided. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 19, Equity, f 1092.] 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. ' 

This was a bill to foreclose a mortgage executed by Arthur J. Richardson 
and B. Jennie H. Richardson, defendants below, to secure the payment of a note 
for $182,500 made by them and payable to the order of Henry B. Lowe and 
Tyson S. Dines, oomplainants below. The property mortgaged consists of a 
number of mining claims known as the "Topeka Group" of mines located in 
Gilpin county, Colo. Defendants admitted the execution of the note and 
mortgage, and set up as a defense that the note was given to represent part 
payment of the purchase price of the mines which they had bought from com- 
plainants ; that the mines were worthless and known to have been so by com- 
plainants when they made the sale; that they were induced to make the 
purchase by fraud, deceit, and misrepresentation practiced upon them by com- 
plainants and for these reasons the note was without consideration and void. 
Defendants also filed a cross-bill, setting forth the transaction culminating 
in. the purchase of the mines, the false representations made by complainants 
concerning their values, the fraud practiced by complainants to Induce them to 
make the purchase, payment of one-half of the purchase price by them, 
a rescission of the contract on the discovery of the fraud and other facts which 
will be sufficiently referred to later, and prayed that the note and mortgage 
be canceled, that complainants be decreed to restore to defendants $162,500. 
the cash payment made for the mines, and to retake title and* possess Ion there- 
of. On these Issues the case was heard by the Circuit Court and decided in 
favor of complainants on their bill of foreclosure and against defendants on 
the issues presented both by their answer and cross-bill. Defendants appeal. 

Charles S. Thomas and William H, Bryant (William P. Malbum, 
and Don M. Dickia^on, on the brief) , for appellants. 

Charles J. Hughes, Jr., and O. L. Dines (E. E. Whitted, on the 
^ brief), for appellees. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

ADAMS, Circuit, Judge, after stating the case as above, delivered 
the opinion of the court. 

The defendants, Mrs. Richardson and her son Arthur, were resi- 
dents of Erie county, N. Y., and on the death of the husband and 
father, some 10 years before the events of this suit, became possessed 
of a large estate which enabled them to make transactions of their 
own, and which required of them the exercise of business sagacity and 
management. The mother was co-trustee with one Lindsay in the ac- 
tive management of her late husband*s estate and had had considerable 
experience in mining deals in Wyoming and Colorado. The son was 
in the prime of young manhood, 23 years of age, and had dealt in 
mines in Colorado, Wyoming, and Michigan. They both appear by 
the record to have been fairly sensible and prudent persons. The 
complainants, Lowe and Dines, were the owners of the Topeka Group 
of mines, and resided in Denver, Colo. Lowe had the chief manage- 
ment and control of the transaction, which resulted in the sale of Sie 
mines to the defendants. 



Digitized by 



Google 



RICHARDSON V. LOWE. 627 

The alleged fratidulent and false representations mainly relied up- 
on by defendants to secure a rescission of the contract of sale arc: 
(1) the pretension that Lowe was obliged to undergo a dangerous 
and possibly fatal surgical operation which induced him to sell a mine 
of wonderful richness below its actual value; (2) the pretension that 
certain parties denominated the "Boston Parties" were clamoring for 
the property at the same price he was offering it lb defendants; (3) 
the representations that the mines were of great richness and value 
as disclosed in certain engineers' reports submitted to defendants to 
induce them to make the purchase; (4) the representations that the 
mines were of great value and that the ore in sight was extensive and 
valuable as stated by L,owe and his agents orally to the defendants. 
As further ground for rescission it is claimed that there was a sup- 
pression of information concerning the expenses of operating the 
mines and that Lowe corrupted one Townsend while he was acting 
as the agent or associate of defendants in the purchase by offering 
and finally paying to him a commission to bring about the sale. 

The questions whether the representations specified were made 
or whether if made they were material or of that sort upon which 
defendants might rely or whether they were in fact false or whether 
information was suppressed or whether Townsend was corrupted all 
received much attention in proof and argument and might afford in- 
teresting subjects for discussion, but in the view we take of the qiites- 
tion of waiver of the fraud by failure to exercise due diligence to 
rescind, those questions, so far as the rescission of the contract is 
concerned, do not require consideration at .our hands, and we ac- 
cordingly refrain from so doing and proceed to a consideration of the 
evidence relating to the time when defendants acquired knowledge 
of the alleged falsity of the representations and reports concerning 
the character and value of the mines and the other alleged fraud- 
ulent conduct of Lowe. The proof discloses that defendants took 
possession of the mines with Townsend acting as their superintend- 
ent or general manager immediately on the consummation of the 
purchase, October 27, 1899; that they found soon after taking pos- 
session that the rich free gold which had been represented to be in 
a stope known as the Klondike stope was not there; that as early 
as December, 1899, they suspected that Townsend had received a 
commission from Lowe; that some time in Januar)% 1900, they be- 
lieved the reports and statements concerning the character and value 
of the mines upon which they claim to have relied in making the pur- 
chase were untrue. On February 24, 1900, according to the aver- 
ments of the cross-bill and amended cross-bill of Arthur Richard- 
son he and his mother had ascertained the fraudulent character of the 
transaction and rescinded the contract; he avers "that they have never 
from that time to this acknowledged in any way, shape or form that 
said note was binding upon them, but they have repudiated the entire 
transaction and they now repudiate the same." On that day Town- 
send was discharged as superintendent and one Nichols substituted in 
his place. On May 12, 1900, this foreclosure suit was instituted. 
On July. 2, 1900, both Arthur Richardson and Mrs. Richardson filed 
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answers an3 cross-bills for relief on the ground of fraud. On Novem- 
ber 28, 1900, Arthur filed an amended cross-bill and on a later date 
Mrs. Richardson filed a like amended cross-bill. From the foregoing 
we conclude that defendants discovered the fraud, if any there was, 
as early as February, 1900. Upon such discovery their rights and 
duties became clear. They had two remedies, one was to rescind the 
contract by reason of tlie fraud and the other to affirm the contract 
notwithstanding the fraud. If they proposed to rescind, their duty 
was to assert that right promptly, unconditionally and unevasively, 
otherwise the affirmation of the contract, notwithstanding the fraud, 
. would follow. 

In Grymes v. Sanders, 93 U. S. 65, 62, 23.1^. Ed. 798, the Supreme 
Court by Mr. Justice Swayne stated the rule thus : 

"Wbere a party desires to rescind upon the gronnd of mistake or fraud 
he must, upon the discovery, of the facts, at once announce his purpose, and 
adhere, to it. If he be silent, and continue to treat the property as his own, 
he win be held to have waived the objection, and will be conclusively bound 
by the contract, as if the mistake or fraud had not occurred. He Is not per- 
' mltted to play fast and loose. Delay and vacillation are fatal to the right 
which had before subsisted." 

In Shappiro v. Goldberg, 193 U. S. 232, 24 Sup. Ct. 259, 48 L. Ed. 
419, the Supreme Court by Mr. Justice Day says : 

"It is well settled by repeated decisions of this court that where a party 
d^Ires to rescind upon the ground of misrepresentation or fraud, he must 
upon the discovery of the fraud announce his purpose and adhere to it [citing 
Grymes v. Sanders]. If he continues to treat the property as his own the 
right of rescission is gone, and the party will be held bound by the contract 
• • • If he choose the latter remedy [rescission] he must act promptly — an- 
nounce his purpose and adhere to it, and i^ot by acts of ownership continue 
to assert right and title over the property as though it belonged to him." 

This court, in Bumes v. Bumes, 70 C. C. A. 357, 137 Fed. 781, 
and Burk v. Johnson (C. C. A.) 146 Fed. 209, citing many authorities 
in support, announced the same doctrine. These, without citing; 
other well-known cases to the same point, sufficiently affirm the prop- 
osition that defendants upon discovering complainants' fraud had an 
instant duty to perform. If they would repudiate the contract by rea- 
son of that fraud they should thereafter have treated the property as 
they would have done the property of complainants found in their pos- 
session and not as their own property. How did defendants' conduct 
square with this well-settled rule of law? They employed Nichols to 
succeed Townsend as superintendent and general manager of the mine, 
and notwithstanding they claimed to have rescinded the contract on that 
day, they authorized him to do the best he could with the mines, 
and to work them to the best advantage. Nichols remained as super- 
intendent until November, 1899, and says in his testimony that he 
worked the mines to the best advantage. The proof shows no sub- 
stantial change in mining operations after the alleged rescission. Nich- 
ols kept right on with development work, practically as Townsend 
had done, drifting, cross-cutting, stoping, upraising, breaking down, 
and shipping ore and selling the same until November, when he re- 
signed and was succeeded by one Beals, who, under Arthur Richard* 
son's direction^ drove levels and did other development work until 
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Decertiber, 1901. In May and June after the alleged rescission Nichols 
leased to numerous miners various parts of the mine for operation 
on shares, and so far as we can discover from the voluminous record 
before us the mines were worked both for development and producing 
purposes in the spirit of the instructions given Nichols when he 
succeeded Townsend as superintendent. In that part of appellants' 
brief where counsel discuss the value of the mine they well sum up 
the character of the operations after the time appellants discovered the 
alleged fraud and after the alleged rescission as follows : 

"In February, 1900, be [TownsendJ was summarily remoyed as manager and 
bis connection witb tbe appellants was tbereby permanently ended. One 
Jobn Nicbols, an old experienced and competent miner was installed as man- 
ager in bis stead, wbo, for montbs thereafter, and until October, 1000, vainly 
sought to locate and exploit' tbe marrelous bodies of ore recomited in tbe 
reports of Mr. Lowe's experts and by bis own representations." 

The exploitation and operation of the mines as shown by the record 
not only after the admitted knowledge of the fraud, but after the de- 
fendants had pleaded it as a ground of rescission of the contract of 
purchase are totally inconsistent with the right of rescission. They 
evince a continued ownership and interest in the mines rather than a 
repudiation of the contract and a holding of the mines for the benefit of 
the vendors, and afford conclusive evidence that the vendees waived 
the fraud and affirmed the contract of purchase. Counsel for the 
vendees seek to avoid this result by claiming: (1) That the vendees 
were entitled to a lien on the mines to secure the repayment of the 
first installment of purchase money paid by them; (2) that the work 
on the mines was done pending negotiations for a settlement; (3) 
that the work was done to secure evidence of the worthlessness of* 
the mines. 

It may be conceded that the vendees might in case of success in their 
suit for rescission be decreed to have a lien on the property sold for 
the amount of thfeir cash payment, and also that the vendees might 
have been justified in taking samples of ore and making reasonable 
experiments with the mines for the purpose of securing proof for use in 
the pending litigation, but neither of these concessions avail them for 
the present purpose. If they wer.e entitled to hold possession to pre- 
serve their lien they would clearly be entitled to do such acts and such 
acts only as were reasonably necessary for and consistent with that 
purpose. Any other or further acts would be manifestly for some 
other purpose. Likewise, if tjiey might take samples and otherwise 
prepare evidence for the trial, only such samples and other experi- 
mental work as would reasonably subserve that purpose would be just- 
ified. But neither of these purposes, in our opinion, required the break- 
ing down, shipping and selling of ore, running levels and making 
cross-cuts and other acts of development and prospecting shown by 
the proof in this case. The vendees obviously had some oSier purpose 
in doing all this work, and it must, in our opinion, be referred to their 
own interests as owners of the mines which they had purchased and' 
which they had determined to keep, notwithstanding any frauds prac- 
ticed upon them by the vendors. 

Agaia it is urged that the work was done on the mines pending 
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negotiations of settlement of the controversy between the parties and 
was therefore excusable. This excuse, in our opinion, is without merit. 
A careful examination of the record fails to disclose any attempt to 
settle the controversy presented by the pleadings in this case. As 
early as November 4, 1899, the subject of securing an extension of 
the time for making the second payment for the mines arose. In a 
letter from Mr. Lindsay (co-trustee with Mrs. Richardson of her late 
husband's estate) addressed to Mr. Lowe he says amongst other things : 

"It wopld probably not inconvenience you to divide this second payment of 
$182,500 into 10 equal payments of $18,250, one to. be paid December 12th 
next, and one on the 12th of each succeeding month; the last being paid in 
nine months from December 12th, each note bearing Interest at 6 per cent, 
per annum. Had such an arrangement been originally made you would have 
deemed it reasonable, and you will also. I think, concede that the amounts of 
payment and dates of same were acceded to by the purchasers without mature 
reflection. Your consent to this plan will give us the needed time in which to 
provide for the payment * * ♦ etc." 

The proof shows that the purchasers did not have the ready money 
to make payment of the second installment; that they had expected 
to pay it out of the earnings of the mines or the sale of stocks belonging 
to their deceased ancestor's estate. Being disappointed in getting the 
money from these sources efforts to secure extensions of time in which 
to make the final payment were from time to time made, and these 
efforts, which we understand recognized the obligation of the pur- 
chasers to make the pa)rment in full, seem from the proof to be the only 
negotiations to which general reference is made in the pleadings. No 
demand seems to have been made by the vendees for damages sustained 
by misrepresentation or fraud in bringing about the contract, and we 
discover no negotiations for the settlement of any such demand. In 
making the foregoing statement we confine ourselves to time antecedent 
to filing the cross-bills by defendants. We recognize that there is some 
evidence of an attempt at compromising, begun a long time after the 
case was at issue, in June, 1901, but such negotiations manifestly afford 
no ground for excusing defendants' prior conduct. As a further and 
conclusive answer to the contention that the vendees' conduct was ex- 
cused by the pendency of negotiations for a settlement, attention is 
called to the fact that the operation of the mines by the vendees con- 
tinued after the bill for foreclosure was filed and after the first answers 
and cross-bills were filed thereto for several months at least, practically 
the same as before. As a result of almost careful and painstaking 
consideration of the conduct of the vendees after February 24, 1900, 
as disclosed by the proof, we confidently assert that the purpose to re- 
scind the contract by reason of the frauds alleged was never entertained 
by the defendants until they filed their answers and cross-bills in July^ 
1900. We find no evidence until then of any notice to complainants 
of such purpose. Up to that time they were silent and for months 
afterwards they exercised many acts of absolute ownership. They 
planned for and executed schemes for further development of the 
mines totally inconsistent with their present pretension of having 
repudiated their contract of purchase on February 24th. Rescission 
of a contract on the ground of fraud is not a mental process undis- 
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closed and unacted upon. It requires afBrmative action immediately 
on its discovery ; some overt act and outward manifestation of the 
intentfw to clearly apprise the other party to the contract of the 
right asserted. Melton v. Smith, 65 Mo. 325 ; Walters v. Miller, 10 
Iowa, 427. No case has been brought to our attention which presents 
a clearer illustration of the doctrine of waiver of fraud and election to 
abide by the contract as made than this. The following cases afford 
apt and persuasive authority for the application of the doctrine to this 
case : Romanoff Mining Co. v. Cameron, 137 Ala. 214, 33 South. 864 ; 
Shiffer v. EHetz, B3 N. Y. 300; Booth -v. Ryan, 31 Wis. 45; Green- 
wood v. Fenn, 136 111. 146, 26 N. E. 487 ; Dennis v. Jones, 44 N. J. 
Eq. 513, 14 Atl. 913, 6 Am. St. Rep. 899; Downer v. Smith, 32 Vt. 
1, 76 Am. Dec. 148. The duty of rescinding arises immediately upon 
acquiring knowledge of the substantial and material facts constituting 
the fraud. It is not requisite that the defrauded party shall be ac- 
quainted with all the evidence constituting the fraud before the duty 
to act by way of rescission arises. Campbell v. Flemming, 1 A. & E. 
40; Fry on Specific Performance of Contracts (2d Ed.) §§ 703, 704; 
Bach V. Tuch,-126 N. Y. 53, 26 N. E. 1019 ; Taylor v. Short, 107 Mo. 
384, 17 S. W. 970. When he has evidence sufficient to reasonably actu- 
ate him to rescind the contract and on which he has once acted no 
subsequent discovery of cumulative evidence can operate to excuse 
waiver of the fraud if one has in the meantime occurred or to revive a 
once lost right of rescission. The election to waive the fraud once 
deliberately made is irrevocable. Vacillation or speculation cannot be 
tolerated. See cases supra. 

In the view we have taken of the question already discussed, we find 
no occasion for considering or determining the interesting questions 
discussed by counsel touching the effect of a failure to restore or offer 
to restore the property conveyed before suit was brought or the inabil- 
ity at the time the issues were made up or the case tried to place the 
vendors in statu quo. The election to affirm the contract notwith- 
standing the fraud renders a discussion of these questions unnecessary. 
The further question requiring attention relates to the issue of fail-, 
ure of consideration of the note which affords the foundation of com- 
plainants' foreclosure suit, raised by defendants' answers. These an- 
swers charge that complainants concocted a scheme to cheat and de- 
fraud the defendants out of $365,000 in money without giving them 
any consideration therefor, and to that end that the complainants made 
the alleged false representations, statements and reports concerning 
the value of the mines, which have already been considered in the fore- 
part of this opinion; that defendants in reliance upon them were in- 
duced to make the contract obligating themselves to pay $365,000 for 
the mines and to execute in part payment thereof the note in question. 
They further allege that the mines were practically worthless, and 
that by reason of these facts there was no consideration for the note 
in question or that the consideration failed. 

Counsel for complainants first contend that the same fraud on which 
the cross-bill for recission was based is made the basis of this defense, 
and as that fraud was so waived as to prevent recission, the conse- 
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quences of it cannot be availed of on the plea of failure of consideration 
to diminish the amount due on the note secured by the mortgsige. If 
the contract at the time of the discovery of the fraud were ejipccutory 
this contention would be sound. The vendees, with full knowledge of 
the vitiating fraud would not be permitted to go on and perform the 
contract, voluntarily subjecting themselves to damages, and afterwards 
to sue for and recover the same. Their waiver of the fraud by such 
performance of the contract would doubtless be for all purposes and 
would bind them to the contract in like manner as they would have been 
bound if the falsity of the representations had been known and fully 
understood before the execution of the contract The waiver after 
knowledge of the fraud constitutes full affirmation and ratification of 
the contract, notwithstanding the fraud. 

In Simon v. Goodyear Metallic Rubber Shoe Co., 44 C. C. A. 612, 
105 Fed. 673, 579, 52 L. R. A. 745, Judge Lurton speaking for the 
Circuit Court of Appeals for the Sixth Circuit says : 

"If the fraud be discovered while the contract is wholly executory, the party 
defrauded has the option of goins: on with it or not, as he chooses. If he 
executes It, the loss happens from such voluntary execution, and he cannot 
recover for loss which he deliberately elected to incur." 

So in Kingman v. Stoddard, 29 C. C. A. 413, 85 Fed. 740, where this 
subject is considered in the light of the authorities a palpable distinc- 
tion is made between the effect of waiving a fraud before and after 
the performance of a. contract induced by it. The reason for nonliabil- 
ity in cases where the vendee has, with knowledge of it, waived the 
fraud before the performance of the contract has no application to a 
case like that now before us. Here the vendees had fully performed 
their contract, paid for and taken possession of the mines purchased, 
expended about $75,000 in equipping them with new machinery and 
had conducted much exploration work prior to the discovery of the 
alleged fraud. To hold in such a case that because of a state of facts 
which prevents total rescission of the contract there can be no recov- 
ery for the deceit would, in our opinion, deny a well-recognized reme- 
dy to the injured party. But it is said that damages occasioned by the 
fraud and deceit cannot be recovered by defendants on a plea of fail- 
ure of consideration for the note given. This is not so. The note was 
given for a thing supposed to be of value and was so represented by 
complainants. If it had no value and the representations were material, 
false and relied upon there was no consideration for the note and 
complainants ought to have no relief by reason of the note. The 
consequence of the fraud and deceit may be availed of to defeat in 
toto the complainants' right of action on the note or if the same occa- 
sioned only a partial diminution of the value, in mitigation of damages. 
Withers v. Greene, 9 How. (U. S.) 213, 13 L. Ed. 109; Van Buren 
V. Digges, 11 How. (U. S.) 461, 13 L. Ed. 771 ; Zimpelman v. Hipwell, 
4 C. C. A. 609, 54 Fed. 848; Boggs v. Wann (C. C.) 58 Fed. 681; 
Rotan v. Nichols, 22 Ark. 247. 

Again it is urged that the two defenses based on the alleged fraud, 
the failure of consideration for the note and rescission of the contract 
are inconsistent defenses .^nd cannot both stand. The same facts are 
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pleaded m bo^h defenses and the two different theories are undoubtedly 
presented by counsel out of abtuidant precaution to present some theory 
of law to warrant relief on the facts as they might turn out to be. If 
the facts should justify a recission the relief would be greater than if 
only a diminution of damages could be awarded. 

In Daniell's Ch. PL & Pn, vol. 1, ♦page 713, the author lays down 
the following rule : 

**A defendant may, by his answer, set np any numb^ of defensesi as the 
consequence of the same state of facts, which his case will allow* or the in- 
genuity of his legal advisers may suggest." 

Chancellor Wolworth, in Hopper v. Hopper, 11 Paige Ch. (N. Y.) 
46, says: 

**A defendant in this court hi an answer may set up as many defenses as 
be pleases. The different parts of his answer, therefore, are not to be con- 
strued in the same nianner as the different parts of a plea would be in this 
court, or even In a court of law. • • • He cannot set up two distinct de- 
fense^ therein which are so inconsistent with each other that if the matters 
constituting one defense are truly stated the matters upon which the other 
defense is attempted to be based must necessarily be untrue in point of fact" 

This, as we understand, lays down the test to be whether the facts 
pleaded in the different defenses can or cannot physically coexist. Test- 
ed by the rule indicated in the foregoing authorities there can be no 
doubt that in this equitable proceeding the answer and the cross-bill 
are consistent. There might well coexist facts warranting the vendees 
in exercising the right of rescission which, if they waived, might also 
entitle them to damages. The exigencies of the trial alone might de- 
termine which would be most available to the defendant. 

Woods, Circuit Judge, later Associate Justice of the Supreme Court, 
in the case of Hicks v. Jennings (C. C.) 4 Fed. 856, dealt with a simi- 
lar question and took occasion to say: 

"A court of equity would not allow a decree upon the note and mortgage 
in suit and then turn the defendant over to another suit to recover the amount 
out of which he had been wronged by the fraud and fal8ehoo4 of the complain- 
ant. Having the parties before it, It would adjust the controversies between 
them springing out of the same transaction, according to equity and good 
conscience." 

Reference to that opinion discloses that Judge Woods recognized 
as this court has done in Wilson v. New United States Cattle Ranch 
Co., 20 C. C. A. 244, 73 Fed. 994, a difference between the rule ap- 
plicable to an adtion in a court of law as distinguished from a pro- 
ceeding in equity. Having disposed of these preliminary questions we 
are now brought to the question of fact. Assuming, but not deciding, 
that complainants were guilty of the false representations, deceit or 
fraud complained of, were the defendants damaged thereby? If so 
in what amount? 

The measure of damages, if any, in cases of this kind, is the differ- 
ence between what the vendees parted with and the actual value of 
what they received. Stratton's Independence Limited v. Dines, 136 
Fed. 449, 68 C. C. A. 161 and cases there cited. The burden was on 
defendants to prove not only that the mines which they received were 
of less value than $365,000 which they paid for them, but to prove how 



Digitized by 



Google 



634 149 FBDflBAL RBPORTBUU 

much less was their value. They made their proof as best they could 
and have brought to this court the record on this subject, and on this 
record we are asked to find and decree that the note was without con- 
sideration in whole or in part and if in part, what part. Can we do so? 
The property which we are asked to value and say how much, liF 
anything, less than $365,000 it was worth in 1899 consists of several 
mining claims partially developed, and which during seven or eight 
years before 1899 had produced the average value of $9 to $11 per ton. 
This property, from its nature, is of doubtful and uncertain value. No 
one can peer into the bowels of the earth and tell us with accuracy what 
is found there. It is so difficult to determine even the quantity and val- 
ue of ore in sight that the Supreme Court in Southern Development 
Co. V. Silva, 125 U. S. 247, 252, 8 Sup. Ct. 883^ 31 L. Ed. 678, says: 

"It Is at beet a mere matter of opinion. It cannot be calculated with 
mathematical or even with approximate certainty. The opinions of expert 
miners, on a question of this kind, might reasonably differ quite materially." 

These observations are made by the Supreme Court concerning an 
estimate of ore actually "in sight" as that term is understood among 
miners. But that court in the same case goes further, and, quoting with 
approval from Tuck v. Downing, 76 111. 71, 94, says : 

*'No man. however scientific he may be, could certainly state how a mine, 
with the most flattering outcrop or blowout will finally turn out It Is to 
be fully tested and worked by men of skill and Judgment. Mines are not 
purchased and sold on a warranty, but on the prospect. *The sight* determines 
the purchase. If very flattering, a party is willing to pay largely for the 
chance. There is no other sensible or known mode of selling this kind of 
property. It is, in the nature of things, utterly specifiative, and every one 
knows the business is of the most fluctuating and hazardous character. How 
many mines have not sustained the hopes created by their outcrop.*' 

From such approved reflections concerning the character of the 
property which defendants purchased, and which we are now asked 
to say was worth less than they paid for it we find that we are deal- 
ing with a subject uncertain in actual value, and which, from the 
speculative feature involved in dealing in it, becomes almost impossible 
to accurately value. Notwithstanding these difficulties, we have given 
the testimony on both sides our most careful consideration. 

The defendants introduced a dozen witnesses or more, some of 
whom qualified as experts and some did not, some of whom testified 
concerning their observation and experience in the mines, and some 
of whom testified to taking samples of ore from the mines, which 
were afterwards assayed. These experts and witnesses generally testi- 
fied concerning the condition of the mines as they appeared after the 
defendants took possession in the fall of 1899 and during the summer 
of 1900. The general tendency of their testimony shows that the 
mines were of little or no value. The methods resorted to in securing 
the samples and the results indicated by them are characterized as 
unfair and unreliable by complainants' counsel. Complainants intro- 
duced an equal or greater number of witnesses in support of their 
contention touching the value of the mines. They produced experts 
who claimed to have made recent exhaustive and accurate examinations 
of the mines and found them to be of great value* They introduced 
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miners who had worked in the mines both before and after defendants 
took possession who gave evidence tending to show the continued exist- 
ence of a good mine. Considering the great volume of this evidence, 
the mass of detail found in it, the irreconcilable and contradictory state-. 
ments of witnesses as well as the uncertainty of inference tt) be drawn 
from the facts, we find ourselves unable to say that the mines in ques- 
tion were worth less than the amount paid for them, and much more are 
we unable to say how much less they were worth. Any conclusion on 
this subject rests largely upon conjecture and surmise, and these we 
cannot indulge. The defendants upon whom the burden rested have 
failed to satisfactorily show how much, if anything, should be allowed 
them as damages for the fraud and deceit charged by them. 

Judge Hallett, who tried this case in the. Circuit Court, is a man 
of great experience in the trial of mining casts and his findings on con- 
flicting evidence are not only presumptively correct (Steams-Roger 
Mfg. Co. V. Brown, 52 C. C. A. 559, 114 Fed. 939), but specially ap- 
preciated by us in this case. Speaking of the value of ore in the mines 
at the time of the sale, and specially of the proof of the defendants 
tending to show that complainants' representations as to value were 
false, he makes use of the following language : 

"The respondents rely mainly upon the work which they did In the prem- 
ises and the results which they obtained from getting the ore treated to show 
that the representations were in tho first plaoe false. I do not believe that 
this affords a fair test ; at ail events, the testimony on that point is met by a 
very considerable volume of testimony on the other side as to the previous 
yield of the mine and it leaves the whole subject in doubt, so that it cannot 
be said that the facts are established." 

Unless we are prepared to say that the learned judge made a seri- 
ous mistake in his consideration of the facts we ought not to disturb 
the conclusion reached by him. Steams-Rc^er Mfg. Co. v. Brown, 
supra, and cases cited. 

It results from what has been said that the decree below was for the 
right party, and it is therefore affirmed. 

PER CURIAM. The motion filed in this case by appellants for 
leave to file in the court below a bill of review on the ground of newly 
discovered evidence must be denied for two reasons: First, the al- 
leged newly discovered evidence, after a careful examination of the 
motion and proposed bill and supporting affidavits, is found to be cor- 
roboratory of the witnesses examined at the trial, or cumulative on the 
issues joined in the case and heard, and as such, under well settled 
principles, does not warrant a reopening of the case. Second, the new- 
ly discovered evidence relates to the fraud and misrepresentation al- 
leged in the original cross-bill to have been practiced by the appellees 
to bring about the purchase of the mines by appellants. It will be ob-. 
served in the opinion rendered on the appeal, handed down sim- 
ultaneously with this that a decision of the case is reached notwith- 
standing the perpetration of the fraud complained of. The newly dis- 
covered evidence is therefore immaterial. 

The motion is denied. 
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(ClrcuU Court of Appeals, Eighth Circuit November 80^ 1000^ 

No. 2,409. 

L Bankbuptcy— Petition— Requisites. 

Where a petition of creditoiB to have a debtor declared a bankropt 
failed to aver that the debtor was not a wage earner or a person engaged 
chiefly in farming or in tilling; the soil, as required by Bankr. Act July 
1, 1898, c. 541, 30 Stat 547, [U. S. Comp. St 1901, p. 3423], as amended 
(section 4), the petition was demurrable and insulUclent to sustain an 
adjudication if timely objection was made thereto.' 

2. Judgment— Bankbuptcy— Adjudication— CoLLATEBAi. Attaok. 

Where, after a debtor had been adjudged a bankrupt he recognized .the 
validity of the adjudication, and applied for a discharge from his debts, 
and there was no appeal *taken, the adjudication was not subject to col- 
lateral attack because of a defect in the petition, in a proceeding against 
the bankrupt for taking a false oath. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 30, Judgment, §f 913» 
914 ; vol. 6,. Bankruptcy, §§ 142, 143.] 

8. Same— Verity. 

Where Judgments are rendered In bankruptcy proceedings on questions 
arising therein, they possess all the incidents and qualities of finality and 
conclusiveness appertaining to Judgments of courts of general Jurisdic- 
tion, and, unless reversed on appeal or writ of error, import absol«2te 
verity. 

[Ed. Note. — ^For cases in point see Cent Dig. vol. 80, Judgment U 
907, 908; vol. 6, Bankruptcy, gg 142, 143.] 

4 Bankruptcy— Defenses— "False Oath"— Statutes— Construction, 

Bankr. Act July 1, 1898, c. 541, § 29, 30 Stat 554 [U. S. Comp. St 1901. 
p. 8433], provides that a person shall be punished by Imprisonment on 
conviction of having knowingly and fraudulently mcTde a false oath or 
account in or in relation to any proceeding in bankruptcy, and Act July 
1, ]898, c. 541, g 2, subd. 12, 80 Stat 546 [U. S. Comp. St 1901, p. 3421], 
imposes the duty to discharge or refuse to discharge bankrupts on courts 
of bankruptcy as one of the "bankruptcy proceedings." Act July 3, 1898, 
c. 641, g 80, 30 Stat 554 [U. S. Comp. St 1901, p. 3434], authorizes the Su- 
preme Court of the United States to prescribe all necessary rules, forms, 
and orders for carrying the act into elfect, pursuant to which general 
. order No. 12 was adopted, declaring that applications for a discharge 
shall be heard and decided by the Judge, with authority to refer the 
application or any specified issue to a referee to ascertain and re- 
port the facts. Held, that the term **false oath" was not limited to 
the examination of the bankrupt authorized by Act July 1, 1898, c. 541. 
g 7, subd. 9, 30 Stat 548 [U. S. Comp. St 1901, p. 3425J, nor to false 
swearing in connection with the bankrupt's schedulest, but related to any 
proceeding in bankruptcy. Including the examination of the bankrupt 
before a referee on an Investigation of specifications filed against bis 
discharge. 

6. Wxtnesses— Bankbuptcy Peoceedings— Immunity— Extent of. 

Bankr. Act July 1, 1898, c. 541, g 7, subd. 9, 30 Stat 548 [U. S. Comp. 
St 1001, p. 3425], provides for the examination of a bankrupt at the in- 
stance of his creditors, and declares that no testimony given by him shall 
be offered In evidence against him In any criminal proceeding. Held, that 
the examination contemplated by such section relates to past transactions ; 
that the words "in any criminal proceeding" are limited to proceedings 
arising out of the conduct of the bankrupt's business, the disposition of 
his property, etc. ; that the immunity provided for is Ihnited to protect- 
ing the bankrupt from the use of his evidence in such criminal proceed* 
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Ings as arise out of tlie conduct of his business or the disposition of liis 
property, etc., and does not protect lilm from prosecution for false swear- 
ing in giving his evidence. 

0. Same. 

Section 7, subd. 9, supra, does not grant immunity to the bankrupt from 
prosecution for testifying falsely in a proceeding to investigate the truth 
of specifications filed against his discharge. , 

Philips, District Judge, dissenting in part 

In Error to the District Court of the United States for the District 
of Minnesota. 

On January 12, 1904, the defendant, Edelstein, and his partner, Jacob Har- 
ris, were adjudicated bankrupts by the District Court of the District of Min- 
nesota on the petition of certain of their creditors. Iiater the bankrupts filed 
their application for discharge, to which several of their creditors objected, 
and iq>ecified grounds therefor as follows: **That within four months subse- 
quent to the first day of the four 'months immediately preceding the filing 
of the petition in bankruptcy herein, they did knowingly and fraudulently 
transfer, remove, and conceal, and permit to be removed and concealed, cer- 
tain of their property with the intent to hinder, delay, and defraud their cred- 
itors, as follows: That on said 30th day of September, 1903, said bankrupts 
shipped and consigned to said Morris Edelstein from St Paul to Bveleth, Min- 
nesota, a certain shipment of woolens, trimmings, and other merchandise, with 
Intent to remove and conceal the same, for the purpose of hindering, delaying 
and defrauding their creditors, and they did thereafter conceal the same from 
their creditors for that purpose." Thereafter, on April 4, 1904, pursuant to the 
provisions of general order in bankruptcy No. 12, the • specifications against 
their discharge were by an order of court referred to a referee in bankruptcy^ 
to take the evidence of the parties in interest in respect of the matter set 
forth in them, and to report the evidence taken, with his findings thereon, for 
the information of the court During this investigation H/delstein was sworn 
as a witness by the referee, and examined relative to the matter before him. 
Among other questions, he was asked the following: **Dld any of the goods 
which are alleged to have been shipped September 80, 1903, by your firm to 
you from St Paul to Evelcth ever come into your possession?" To which he 
answered, "No, sir." Later defendant Edelstein was Indicted for the crime of 
having made a false oath "in relation to a proceeding in bankruptcy," as de< 
nounced by section 29, subd. 2, of the bankruptcy act Act July 1, 1898, c. 641. 
30 Stat 554 [U. 8. Comp. St 1901, p. 8434]. He -was found guilty as charged, 
and sentenced to a term of one year and three months in the Minnesota pen- 
itentiary. A writ of error prosecuted by him brings before us for review sev- 
eral assignments of error, which will be specified as the opinion proceeds. 

Daniel W. Lawler, for plaintiff in error, 
Chas. C. Houpt, for defendant in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Counsel for defendant urges several reasons for a reversal of the 
judgment: (1) Because the District Court, as a court of bankruptcy, 
had no jurisdiction of the proceedings in which defendant was charged 
to have made the false oath. (2) Because the testimony given by 
defendant before the referee could not be a "false oath," within the 
meaning of the act. (3) Because the testimony given by him afforded 
no ground for the prosecution, by reason of the immunity provided 
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for in section 7, subd. 9, of the act. Act July 1, 1898, c. 541, 30 Stat. 
548 [U. S. Comp. St. 1901, p. 3425]. 

The first contention is presented in a double aspect: First, that it 
does not appear from the petition upon which defendant was adjudi- 
cated a bankrupt, which was offered in evidence by the government 
^nd received against the objection and exception of defendant, that 
he was not "a wage earner or a person engaged chiefly in farming or 
the tillage of the soil" ; and, second, that the indictment fails to ave" 
that defendant was not within the class just mentioned, and for that 
reason failed to charge a criminal offense. 

The petition of the creditors was in the approved form, except that 
it failed to aver that the bankrupts were not wage earners or persons 
engaged chiefly in farming or the tillage of the soil, as required by 
section 4 of the bankruptcy act as amended. For want of such aver- 
ment, the petition was demurrable, and if timely objection had been 
made to it no adjudication could have been had upon it. C. C. Taft 
Co. V. Century Savings Bank, 72 C. C. A. 671, 141 Fed. 369 ; In re 
Plymouth Cordage Co., 68 C. C. A. 434, 135 Fed. 1000; Beach v. 
Macon Grocery Co., 57 C. C. A. 150, 120 Fed. 736 ; In re Taylor, 42 
C. C. A. 1, 102 Fed. 728. But after a hearing was had, an adjudica- 
tion of bankruptcy made, and the bankrupt, recognizing its validity, 
had applied for a discharge from his debts, can it be said that such 
an adjudication, when no person interested has questioned its validity 
by appeal or otherwise, is void upon collateral attack? We think not. 
It is true the District Court as a court of bankruptcy is one of limited 
jurisdiction — that is, limited in respect of the subjects over which it 
may exercise jurisdiction — ^but it is unlimited in respect of its power 
over proceedings in bankruptcy, specifically made subject to its juris- 
diction by section 2 of the act. When judgments are rendered by that 
court upon questions arising in such proceedings, they possess all tfie 
incidents and qualities of finality and conclusiveness appertaining to 
judgments of courts of general jurisdiction. Its jiidgments, unless 
reversed on appeal or writ of error, import absolute verity. 

Chief Justice Marshall, early, in the case of Kempe's Lessee v. Ken- 
nedy, 5 Cranch, 173, 185, 3 L. Ed. 70, speaking for the Supreme Court 
of the United States, said: 

"The courts of the United States are all of limited jurisdiction, and their 
proceedings are erroneous If the Jurisdiction be not shown upon them. Judg- 
ments rendered In such eases may certainly be reversed, but this court Is not 
prepared to say that they are absolute nullities, which may be be totally dis- 
regarded." 

In McCormick v. SuUivant, 10 Wheat. 199, 6 L. Ed. 300, the Su- 
preme Court, speaking by Mr. Justice Washington, in answer to the 
argument that the proceedings were void because jurisdiction of the 
court was not shown, said : 

"[The argument] proceeds upon an Incorrect view of the character and Juris- 
diction of the inferior court of the United States. They are all of limited Ju- 
risdiction ; but they are not on that account inferior courts, in the technical 
sense of those words, whose Judgments, taken alone, are to be disregarded. If 
the Jurisdiction be not alleged in the proceedings, their Judgments and de- 
crees are erroneous, and may, upon a writ of error or appeal, be reversed for 
that causew But they are not absolute nullities." 



• Digitized by VjOOQIC 



EDBLSTEIN V. UNITED STATES. 

In Grignon's Lessee v. Astor, 2 How. 318, 341, 11 L. Ed. 283, the 
Supreme Court, speaking by Mr. Justice Baldwin, said: 

"These principles are settled as to all courts of record which have an 
original general Jurisdiction over any particular subjects ; they are not courts 
of special or limited Jurisdiction ; they are not inferior courts, in the technical 
sense of the term, because an appeal lies from their decision. * * * They 
have power to render final Judgments and decrees which bind the persons 
and things before them conclusively, In criminal as well as civil causes, 
unless revised on error or by appeal." 

In Dowell v. Applegate, 152 U. S. 327, 340, 14 Sup. Ct. 611, 616, 38 
L. Ed. 463, the Supreme Court, speaking by Mr. Justice Harlan, after 
reviewing the authorities, observed as follows : 

**These cases established the doctrine that, although the presumption in 
every stage of a cause in a Circuit Court of the United States is that the 
coftrt is without Jurisdiction, unless the contrary affirmatively appears from 
the record (Bors v. Preston, 111 U. S- 252, 255, 4 Sup. Ct 407, 28 L. Ed. 419, 
and the authorities there cited), yet if snch Jurisdiction does not so appear, 
the Judgment or final decree cannot, for that reason, be collaterally attacked, 
or treated as a nullity." 

See, to the same effect, Freeman on Judgments, vol. 1, § 124 ; In re 
Columbia Real Estate Co. (D. C.) 101 Fed, 965, 970. 

In view of the principles so announced, it must be held that it was 
the duty of the court of bankruptcy primarily to find the facts, and 
determine therefrom, as a matter of law, whether it had jurisdiction 
over the proceeding before it. It performed its duty, reached the con- 
clusion that it had, and pronounced judgment accordingly. Neither 
the bankrupts nor any other interested party saw fit to challenge the 
judgment by appeal or otherwise. It therefore became final and con- 
clusive, and is not subject to collateral attack, as attempted in this case. 

It follows that neitiier thp demurrer to the indictment nor the ob- 
jection to the introduction of the creditors' petition were well taken, 
and that the trial court did not err in overruling them. m 

Do the words "false oath,*' as employed in section 29 oifc. pie act, 
comprehend false swearing by the bankrupt in a proceedii!ig before 
the court to investigate the truth of specifications filed against his dis- 
charge? The section, so far as it is necessary for our present inquiry, 
reads as follows: 

"A person shall be punished by imprisonment for a period not to exceed 
two years upon the conviction of the offense of having knowingly and 
fraudulently * * * (2) made a false oath or account in or in relation to 
any proceeding in bankruptcy." 

Section 2, subd. 12, of the act devolves the duty "to discharge or 
refuse to discharge bankrupts" upon courts of bankruptcy as one of the 
"bankruptcy proceedings" of which original jurisdiction was conferred 
upon them. Section 30 of the act authorizes the Supreme Court of 
the United States to prescribe "all necessary rules, forms and orders 
as to procedure and for carrying this act into force and effect." Pur- 
suant to the provisions of that section, general order No. 12 was 
adopted by the Supreme Court, which is as follows : 

"Applications for a discharge • • ♦ shall be heard and decided by the 
Judge, but he may refer such an application or any specified Issue arising 
thereon to the referee to ascertain and report the facts.*' 
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Upon the filing" of the petition for discharge and the specifications 
of objection thereto, the court of bankruptcy, acting by authority of 
the general order just referred to, ordered: 

"That said matter [the specifications of objection] be, and the same is 
hereby, referred to Michael Doran, Jr., one of the referees in bankruptcy 
of said court, to take the evidence of the parties In interest with respect to 
the material matters set forth in said specifications, which are attached to 
this order, and report such evidence to the court, together with written 
findings thereon and recommendations as to whether discharge should be 
granted or refused said bankrupts." 

By that order the referee was required to take the evidence of the 
parties in interest. That necessarily included the bankrupt, Edelstein, 
for no one had a greater interest in the pending inquiry tfian he. 

From the foregoing, it appears that the examination of the bank- 
rupt, Edelstein, was authorized by law, and appropriate orders of court 
made pursuant thereto. Obedient to the order of court, the bankrupt 
appeared before the referee, was sworn by him, as authorized by sec- 
tion 20, to tell the truth, and gave testimony on his own behalf on the 
pending issue. In giving that testimony it is charged that he made a 
false oath, or swore falsely, within the meaning of section 29, supra. 

It is contended by defendant's counsel that section 7, subd, 9, which 
requires a bankrupt when present at the first meeting of his creditors, 
and at such other times as the court shall order, "to submit to an ex- 
amination," etc., does not necessarily contemplate that the examination 
should be under oath. We think this is a misconception of the provi- 
sions of the act. The word "examination," used in connection with 
legal proceedings, is commonly understood to mean an examination 
under oath or "affirmation," which by the provisions of the bankruptcy 
act (section 1, subd. 17) is included in the word "oath." In view of 
this common imderstanding, it is not conceivable that Congress in- 
tended .si departure from it without clear and unambiguous words to 
that efliiti. There are no investigations in which prospect of the pains 
and peifalties of perjury can be more salutary than one into the affairs 
of an insolvent debtor, and we cannot strain or distort the ordinary 
meaning of language to indulge the presumption that Congress intended 
to do away witii that safeguard. This interpretation of the legislative 
intent is reinforced by the context, in which the provision for an "ex- 
amination" is found. With direct reference to that provision it is 
said : "But no testimony given by him shall be offered in evidence," 
etc. The word "testimony" or "to testify" implies the usual prelimina- 
ry qualification of taking an oatli to speak the truth. Such an implica- 
tion is so reasonable and well understood among lawyers and legis- 
lators that we would do violence to common intelligence to impute to 
Congress any other intention in the legislation in question. 

It is further contended by counsel for defendant that the words 
"false oath" as so employed relate to the oath required by section 7 
to be made by the bankrupt to his schedules of assets and liabilities, 
and do not relate to false swearing by the bankrupt in an examination 
to which he may be subjected. This contention does not commend 
itself to our approval. The offense is denounced broadly. It con- 
sists of making "a false oath or accotmt in or in relation to any pro- 
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ceeding in bankruptcy/' This, according to the plain and usual mean- 
ing of the language employed, embraces not only the making of false 
accounts, but die making of false oaths in or in relation to a proceeding 
in bankruptcy. Advertmg again to section 2 of the act, it is observed 
that the granting or refusing to discharge a bankrupt is one of the 
recognized bankruptcy proceedings of which original jurisdiction is 
conferred upon courts of bankruptcy. The two sections, considered 
.together, do not conduce to the result claimed by defendant's counsel. 
A most helpful rule governing the interpretation of legislative enact- 
ments is to examine all its provisions, and construe each in the light 
of all the others, to the end that they may be given one harmonious 
operation. In this way we most surely arrive at the legislative intent. 
If the false oath in question does not embrace false swearing in testi- 
mony given by bankrupts in the proceeding relating to their discharge, 
which is one of the primary purposes of the act, it is difficult to under- 
stand what proceedings in bankruptcy could be referred to in sec- 
tion 29, in which -false swearing is denounced as a crime. We think 
the obvious meaning of the provision is as stated by Loveland in his 
second edition of the Law and Proceedings in Bankruptcy (section- 
231) as follows: 

"An offense under this provision may arise in connection with any oath or 
affirmation made in any i>art of the proceedings; as an oath to a schedule 
filed by a bankrupt, an oath to prove a debt by a creditor, an oath made to 
an account by a trustee, or a deposition or testimony given by any person in 
the course of the proceedings." 

This construction is a broad and wholesome one, fairly within the 
intendment of the language employed, and conducing to the effectual 
enforcement of all the provisions of the act ; while any other, and espe- 
cially that claimed by defendant's counsel, leaves the act unenforceable, 
except by the imperfect obligation of moral suasion, as against attempts 
of the bankrupt, which are too often made to thwart its main purpose 
of distributing all his assets among his creditors. This court in Bau- 
man v. Feist, 46 C. C. A. 157, 107 Fed. 83, speaking by Judge Caldwell 
in a case involving the question whether a false oath would bar a dis- 
charge of the bankrupt, made use of the following language: 

"The 29th section declares that the bankrupt shall be punished by im- 
prisonment upon the conviction of the offense of having knowingly or 
fraudulently made a false o^th or account in or in relation to any proceeding 
In bankruptcy. Plainly the false oath contemplated by this provision must 
be one material to the proceedings in bankruptcy. It must have some relation 
to the bankrupt's estate or to the bankrupt's act affecting his estate, and 
must have been made knowingly and fraudulently." 

Our present view is in full accord with the view then entertained 
by this court, and, notwithstanding the fact we were then considering 
the section in question in relation to other provisions of the act, the 
interpretation placed upon it is equally appropriate in its relation to 
the provisions now under consideration. 

Does the immunity provision found in section 7, subd. 9, prevent the 
use of defendant's testimony as the basis of an indictment in this 
case? The context in which this provision is found is as follows: 

**Any person at the first meeting of bis creditors and at such other times 
as the court shall order [the bankrupt shall] * * * submit to an examlna- 
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tion concerning the conducting of his business, the cause of his bankruptcy, 
his dealings with his creditors and other persons, the amount, kind and where- 
abouts Qf his property, and in addition, all the matters which may affect the 
administration and settlement of his estate'; but no testimony given by him 
shall be ofTered in evidence against him in any criminal proceeding." 

This provision finds its inspiration in the fifth amendment to the 
national Constitution, which ordains that "no person shall be compelled 
in any criminal case to be a witness against himself." That constitu- 
tional inhibition was intended for the protection of personal rights, and 
a liberal construction should be placed iipon it to accomplish the in- 
tended purpose. It has been held efficacious to prohibit coercion by 
statute of self-incriminating testimony, not only in a pending crim- 
inal case, biit in investigations by grand juries and legislative com- 
mittees. Statutory requirements for production of books, or mak- 
ing returns by individuals or officers of corporations, concerning their 
method of doing business, have been held invalid on a claim that they 
might tend to incriminate. The inhibition not only protects one from 
the disclosure of facts which would tend to prove his guilt, but also 
from disclosure of facts which might furnish a clue or a link in a 
chain of evidence by which a criminal offense might be made known. 
Boyd V. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 L. Ed. 746 ; 
Counselman v. Hitchcock, 142 U. S. 647, 12 Sup. Ct. 196, 35 L. Ed. 
1110; Emery's Case, 107 Mass. 172, 9 Am. Rep. 22; State ex rel. 
Attorney General v. Simmons Hardware Co., 109 Mo. 118, 18 S. W. 
1125, 15 L. R. A. 676. 

In view of the foregoing authorities, the immunity found in section 
7, subd. 9, not being an absolute one from future prosecution for the 
offense to which the testimony related, but a partial one from the 
use of the testimony given in such a prosecution, was not sufficient 
to supplant the privilege conferred by the Constitution in the event 
such privilege had been claimed by the bankrupt. Counselman v. 
Hitchcock, supra. The defendant, however, did not claim his con- 
stitutional privilege, but consented to answer the obviously self-in- 
criminating question propounded to him on the terms of the partial 
immunity afforded by the bankruptcy act, namely, that his testimony 
should not be used against him in any criminal proceeding. He con- . 
tends that this is a "criminal proceeding," and that he comes literally 
within the protection of the last-mentioned* immunity clause. The 
government contends that the immunity has sole reference to the use 
of evidence in a prosecution for some offense to which his evidence 
related; that Congress offered as an inducement to a full, frank, and 
truthful disclosure by a bankrupt for the benefit of his creditors of 
all matters and things concerning his property and estate that his evi- 
dence should not be used against him in any prosecution for any such 
offense, however much it might implicate him. 

Defendant's argument is that the language employed is compre- 
hensive and unequivocal; "that no testimony given by him shall be 
offered against him in any criminal proceeding" ; that it, in terms, pro- 
hibits the use of the negative answer given by the bankrupt to the 
question propounded to him, although knowingly and intentionally 
false, as a basis for the criminal charge involved in the indictment 
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now under consideration. To this we cannot give our assent There 
is no rule requiring a literal construction to be placed even upon un- 
ambiguous words of a particular clause of a statute without con- 
sideration of its context. The meaning of specific words in one part 
of a statute is often controlled by other provisions of the same act, 
and frequently by provisions of other acts which are in pari materia. 
Sutherland, in his work on Statutory Construction (section 219), 
says: 

"Not only may the meaning of words be restricted by the subject-matter 
of an act or to avoid repugnance with other parts, but for like reasons they 
may be expanded. * * • The statute itself furnishes the best means of its 
own exposition; and if the intent of the act can be clearly ascertained 
from a reading of its provisions, and all Its parts may be brought into harmony 
therewith, that intent will prevail without resorting to other aids for con- 
struction. • • • The Intention of an act will prevail over the literal 
sense of Its terms.*' 

These are different ways of expressing the well-recognized rule 
for construing a statute, namely, to ascertain from all its provisions, 
reasonably and naturally construed, what was the legislative intent. 
Applying this rule to the present case, we observe that the provision 
for the immunity is found in a section of the act providing for the 
examination of a bankrupt, concerning the conduct of his business, 
his dealings with his creditors and o3ier persons, and the amount, 
kind, and whereabouts of his property. Section 7, subd. 9. The ex- 
amination there contemplated relates to past transactions. Such ex- 
amination might, from the nature of the case, in view of the penal 
provisions of the act, disclose evidence of former criminal conduct on 
the part of the bankrupt. Such evidence, however, was deemed so 
important and necessary for the proper administration of the estates 
of bankrupts that Congress, in effect, in the concluding portion of 
subdivision 9, makes a proposition to the bankrupt that, if he would 
forego his constitutional privilege to refuse to testify about his past 
transactions in so far as they might tend to incriminate him, no tes- 
timony which he might give should be used against him **in any crim- 
inal proceeding^." What criminal proceeding do these words relate 
to? Obviously, to such as might arise out of the conduct of his busi- 
ness, the disposition of his property, and other past transactions, about 
which alone the statute authorized the examination in question to be 
made. The immunity was made conditional upon his giving testi- 
mony upon subjects out of which prosecutions against him might flow. 
A most natural and reasonable inference, therefore, is that Congress 
intended the immunity to relate to the use of his evidence in such 
criminal prosecutions only^ 

The Supreme Court in the Counselman Case, on page 586 of 142 
' U. S., page 206 of 12 Sup. Ct. (35 L. Ed. 1110), said: 

"In view of the constitutional provision [fifth amendment] a statutory 
enactment, t* be valid, must afford absolute immunity against future prose- 
cution for the offense to which the question relates." 

It would seem that the statute in question was not intended to confer 
a broader immunity, so far as it was applicable, than the constitutional 
provision does in its scope of operation. To hold that the statute pro- 
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tects a tanlcrupt from the use of his evidence In a prosecution for per- 
jury while actually testifying would defeat the obvious purposes of 
the act. It would, in effect, say to the bankrupt: You may fore- 
go the exercise of your constitutional privilege, and consent to testify 
concerning the conduct of your business, and in that way promote the 
efficient administration of your estate and benefit your creditors, and 
by so doing secure the immunity provided for; but if you give false 
testimony, calculated to embarrass the administration of your estate 
and to defeat the just rigJits of your creditors, and thereby commit a 
crime specially denounced against you, you shall enjoy the same im- 
mimity therefor. Moreover, it would, in effect, secure to the bankrupt 
the immunity in question for violating his part of the compact, name- 
ly, to testify— that is, to testify truthfully— by virtue of which he se- 
cured a right to the immunity. We are not willing to impute to Con- 
gress any such contradictory and absurd purpose. The words "any 
criminal proceeding" cannot sensibly or reasonably be construed so 
literally and generally as to include the cruninal proceeding provided 
by law for false swearing in giving his testimony. They obviously 
have reference to such criminal proceedings as arise out of past trans* 
actions, about which the bankrupt is called to testify. "Constructions 
of statutes are to be made of the whole acts, according to the intent 
of the makers, and so sometimes are to be expounded against the let- 
ter to preserve the intent. ♦ ♦ ♦ The reason and object of the stat- 
/^M^^^ ? ^"^ *° ^^ t^« meaning." Taylor v. Taylor, 10 Minn. 107 
(Gil. 81), and cases cited. "Theoretically, this argument" for constru- 
ing statutes according to the literal meaning of the words employed 
would seem to furnish a safe rule of interpretation. Practically, it is 
not always safe or sensible. A rigid adherence to it would not infre- ' 
quently involve us in contradictions, absurdities, and palpable violations 
of the real intention of the Legislature." Ryegate v. Wardsboro, 30 
y t 746, 749. "The intent and spirit of the act, and not the literal mean- 
ing, must gavtm where absurd consequences would otherwise fol- 
low. Reynolds v, Holland, 36 Ark. 66, 61. "If the intention" of 
the Legislature "is expressed in a manner devoid of contradiction and 
ambiguity, there is no reason for interpretation or construction 
r r ' ^^<* *« literal meaning of the words of the statute must 
be enforced; but in cases involving such contradiction and ambiguity, 
courts are at liberty to decide in contravention of the exact language 
of the statute, if it is necessary to do so to enforce the legislative will 
Sedgwick on the Construction of Stat & Const Law (2d Ed.) no. 
263-265. ^ ^ ^ 

In view of the mischief to be remedied and the object to be accom- 
plished by the statute in question, we are unable, in the light of reason 
or authority, to sustain defendant's contention that it affords immunity* 
to him for the crime with which he is charged in this case. The 
authorities to which his counsel invited attention (United States v. 
Simon [D. C] 146 Fed. 89, among others) have been carefully con- 
sidered, but are not suflSciently persuasive to overcome our settled con- 
viction. Finding no error in the proceedings below, the judgment 
is aflSrmed. 
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PHILIPS, District Judge (dissenting). On mature consideration, 
I find myself unable to concur in so much of the foregoing opinion 
as holds that the testimony containing the alleged false answer to the 
question propounded to the bankrupt, the defendant below, does not 
come under the protection of the immunity clause to section 7 of the 
bankrupt act. By the first clause of said section, the bankrupt is re- 
quired to attend the first meeting of creditors, "if directed by the court 
or a judge thereof to do so, and the hearing upon his application for 
a discharge, if filed." The bankrupt did attend and testify at the 
hearing of his application for final discharge in response to the sub- 
poena from the referee, which was equivalent to the order of the court. 
The second, third, fourth, fifth, sixth, and seventh clauses of the sec- 
tion pertain merely to acts to be done by the bankrupt in aid of the 
administration of the estate, which do not involve the making of an 
oath by him. The eighth clause imposes upon bin; the duty of pre- 
paring under oath a schedule of his property and a list of his credit- 
ors. As this is not "testimony," but is an oath per se, it comes clearly 
within the purview of section 29b (2) of the bankrupt act, on which 
an indictment may be predicated. Then follows subsection 9 of sec- 
tion 7, which declares Aat: 

"When present at the first meeting of his creditors, and at such other times 
as the court shall order, submit to an examination concerning the conduct 
of his business, the cause of his bankruptcy, his dealings with his creditors 
and other persons, the amount, kind, and whereabouts of his property, and. 
In addition, all matters which may affect the administration and settlement 
of his estate ; but no testimony glv^i by him shall be offered in evidence against 
him in any criminal proceeding." 

The bankrupt submitted himself on such order "to an examina- 
tion concerning the conduct of his business, * ♦ ♦ hfs dealijigs 
with other persons, * * * and the whereabouts of his property." 
It was in respect of his dealings with certain goods coming into his 
possession, claimed to belong to the estate, about which he was inter- 
rogated, and is alleged to have answered falsely. Immediately in this 
connection occurs the immunity provision that "no testimony given by 
him shall be offered in evidence against him in any criminal proceed- 
ing." Among the objects of such examination of the bankrupt, either 
at the first meeting of his creditors or at the hearing of his applica- 
tion for final discharge, is the conservation of the interests of the es- 
tate in the matter of discovering assets and obtaining other informa- 
tion, as "matters which may affect the administration and settlement 
of his estate." To induce him to make answer and to waive his right 
to^ stand mute where any fact elicited from him might subject him to 
criminal prosecution, this proviso was evidently added. He had made 
oath to his schedules, purporting to cover and account for all his 
property. Concededly, no testimony he might give on such examina- 
tion could be employed against him on a (Criminal prosecution for hav- 
ing made a false oath to such schedule. But it is asserted that such 
immunity of section 7 extends only to the offering of any testimony he 
may give on such examination against him where he is indicted for 
making a false oath in some other matter pertaining to the proceed- 
ings in bankruptcy, and that the purpose of Congress was to induce 
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him to tell the truth, and not a falsehood, about the matter inquired 
about. It ought to be sufficient, it seems to me, to say that this proviso 
does not so state. Its language cannot be extended by implication 
where it is sought to deprive the citizen of his liberty. In plain and 
unambiguous language the statute says to the bankrupt, when^ he 
submits to the examination by the court, that "no testimony given by 
you on this hearing shall be offered against you in any criminal pro- 
ceeding, and therefore you need not stand on your right to remain 
mute, but you may testify as you may, with full impunity." No case 
cou!d be made out against him under an indictment for perjury with- 
out offering in evidence his testimony given in the examination. It 
would be little less than a fraud upon him to induce him to take the 
witness stand and testify under statutory language so broad, and then 
hold that the immunity was intended by Congress to apply only to 
the instance where he may be indicted for having sworn falsely in 
some other matter. If Congress so intended, it should have said so, 
which it could have expressed by the addition of a few words. This 
is what Congress did in the act of February 25, 1868 (chapter 13, § 
1, 15 Stat. 37, now section 860, Rev. St. [U. S. Comp. St. 1901, p. 
661]), where it declared that no discovery or evidence obtained from 
a party or witness by means of a judicial proceeding "* * * shall 
be given in evidence, or in any manner used against him or his prop- 
erty or estate, in any court of the United States in any criminal pro- 
ceeding." But in order to place the limitation upon tlie immunity 
asserted in the majority opinion, Congress inserted the following 
proviso: "That this section shall not exempt any party or witness 
from prosecution and punishment for perjury committed in discover- 
ing or testifying as aforesaid." So in the act of February 11, 1893, 
(chapter 83, 27 Stat. 443, 444 [U. S. Comp. St. 1901, p. 3173]), re- 
lating to the testimony in investigations, etc., under the interstate com- 
merce law, after requiring persons to appear and produce books and 
testify, under the assurance of exemption from prosecution for anyr 
thing concerning which the party might testify. Congress added the 
proviso: "That no person so testifying shall be exempt from pros- 
ecution and punishment for perjury committed in so testifying." From 
which it appears that in the understanding of Congress, the broad 
terms of said statutes exempting the party testifying from prosecu- 
tion, it would embrace a prosecution for perjury predicated on his 
testimony so given. Therefore, it added the proviso that he would 
not be exempt, however, from prosecution and punishment for per- 
jury committed in so testifying. The omission of this proviso from 
subsection 9 of section 7 of the bankrupt act is most significant. Con- 
gress was legislating respecting proceedings under the bankrupt act, 
and it made all the provisions deemed by it advisable. Evidently 
enough, it did not conceive that said section 860 of the General Stat- 
utes was applicable. 

The objection interposed by the defendant below to the admission 
of his testimony given before the referee in bankruptcy, in my judg- 
ment, should have been sustained, and the defendant ischargei 
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itREIDER et al. r. COIiB. 

(Circuit Ck>urt of Appeals, Third Circuit January 11, 1907.) 

No. 13. 

1. CouBTs— Federal Courts— Jitbisdicti on— Determi nation of Question. 

In a suit in the federal courts, a question of jurisdiction is fundamental, 
and may be raised at any time, in any mode, and at every step in the 
proceedings, either by the court of its own motion or by the parties^ and 
such investigation may be instituted as shall be necessary to establish or 
defeat the court's Jurisdiction. 

[Bd. Note.— For cases in point, see Cent Dig. vol. 13, Courts, { 818.] 

2. Same— Cause of Action—Transfer. 

Act Cong. March 3, 1875, c. 137, S 5, 18 Stat 472 [U. S. Comp. St 1901, 
p. 511], provides that if a suit brought in or removed to a Circuit Court 
of the United States does not involve a controversy properly within its 
jurisdiction, or if the parties have been improperly joined to create a case 
cognizable or removable under the act, the court shall dismiss the suit or 
remand it, as justice may require. Held that, where persons largely in- 
terested in a Pennsylvania corporation, desiring to institute a suit In the 
federal courts of Pennsylvania for a receiver, caused certain bonds and 
stock of little or no ^alue to be assigned to a citizen of New Jersey, who 
was a mere stenographer in the office of one of the corporation's attorneys, 
for no other consideration than that he should sign the bill, which the 
corporation's attorneys thereafter filed, such transaction constituted a 
fraud on the court's jurisdiction sufficient to defeat it though the as- 
signment was absolute. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 18, Courts, { 882.] 

Buffington, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the East- 
em District of Pennsylvania. 
For opinion below, see 140 Fed. 944. 

T. R. White, for appellants. 

Francis S. Brown and Ira Jewell Williams, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
Circuit Court for the Eastern District of Pennsylvania, denying the 
prayer of the appellants, as interveners, in a certain suit in equity, 
wherein Stirling W. Cole was complainant and the Philadelphia & 
Easton Street Railway Company was defendant, that the said bill in 
said suit be dismissed for want of jurisdiction, and the appointment 
of receivers therein vacated. The bill iji the original suit was filed by 
Stirling W. Cole, as complainant, September 23, 1905. On the same 
day, an appearance having been entered by the Philadelphia & Easton 
Railway Company, the defendant, an appointment was made, by con- 
sent of its counsel, of the Excelsior Trust & Saving Fund Company 
as temporary receiver. On October 4, 1905, an answer was filed by 
said company, admitting the facts set forth in the bill, and submitting 
itself to the order of the court in the premises. 

On the same day a petition was filed by the appellants, as receivers . 
of H. M. Herbert & Co., who, it was alleged, had been creditors 
of the said defendant company, praying that they be allowed to inter- 
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vene. The petition set out an indebtedness of the said railway com- 
pany to H. M. Herbert & Co., to a large amount, and alleged that 
the appointment of a* receiver, on account of insolvency alone, was 
improper and unauthorized; that the bill had been filed by the procure- 
ment and direction of certain directors of the company, in whose 
interest the receiver, beforehand agreed upon by said directors, had 
been appointed. It also states that the interveners, at about the time 
of the filing of the complainant's bill in the court below, had filed a 
bill in the common pleas court of the state of Pennsylvania, in and for 
Bucks county, charging improper conduct on the part of the board 
of directors of the defendant corporation, and praying for divers re- 
lief and also for the appointment of a receiver or receivers of the 
said railway company and its property. A copy of the said bill is an- 
nexed to the petition. From it, it appears that the same was filed on 
Monday, September 25th, the bill of complainant in the court below 
having been filed on Saturday, September 23d. The' petition avers that 
the said bill in the state court was duly served upon said company, 
and service thereof accepted by counsel for said company, in open 
court, where, at the same time a motion was made for the appoint- 
ment of a receiver, to be heard on October 2d; that the bill in equity 
in this cause was filed in the court below, accompanied by an accept- 
ance of service by an attorney who is in the office of the counsel who 
appeared for the plaintiff, and on the day of its filing, a receiver was 
appointed, with- tiie consent of said counsel, as above stated. The 
petition also avers that the bill was filed coUusively, in. that the — 

"Petitioners are Informed and upon information believe and aver that ttie 
plaintiff in this cause is a stenographer in the office of the prosecutor of the 
pleas in the city of Camden, state of New Jersey. He claims to own one bond 
of the issue of July 2, 1901, and one of the issue of November 12, 1904, being 
bond No. 745, which H. M. Herbert & Co. sold in July, 1904, to A. C. Patter- 
son, president of the Excelsior Trust & Saving Fund Company, and certain 
shares of capital stock. Your petitioners believe and aver that the said plain- 
tiff holds these, securities merely colorably, for the purpose of giving an ap- 
parent Jurisdiction of the case to this honorable court" 

The petition therefore prayed that the bill be dismissed, and the 
appointment of the temporary receiver be vacated. 

On October 14, 1905, the petition of Amos Johnson, who averred 
that he was a citizen of the state of New Jersey, and asked for leave 
to intervene as a creditor and stockholder of the defendant company, 
was filed ; and on October 16, 1905, the petition of John I. Beggs, who 
averred that he was a citizen of the state of Wisconsin, and, as trustee 
in bankruptcy, a creditor of the said defendant company, was filed, 
asking leave to intervene as party plaintiff, both petitions asking leave 
to join in the allegations and prayers of the bill. On December 6, 
1905, a decree was entered, appointing receivers and granting the 
prayer of both of the said petitioners. On October 5, 1905, a rule 
was granted to the appellants, to take depositions in the matter of 
the want of jurisdiction, alleged in their said petition. After the 
taking of the testimony, to wit, on October 25, 1905, an answer by 
Stirling W. Cole, the appellee, was filed to the petition of the appel- 
lants, denying and controverting the allegations of their petition, and 
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asking that the same should be dismissed. On November 6, 1905, 
the court below filed an opinion on the issues joined between the 
defendant and the appellants, as interveners, refusing to dismiss the 
bill of the complainant-appellee, and confirming the appointment of 
the temporary receiver. 

The learned judge, after considering the evidence, taken on the rule 
granted the petitioners for that purpose, sustained the jurisdiction of 
3ie court below, saying in his opinion: 

"The evidence shows that the bonds and stock were transferred to the plain- 
tiff, who Is a non-resident of this district, for the purpose of fling this bill. It 
also shows that he is the absolute owner, as there is no agreement that he shall 
collect for the transferrors, or that they have the least interest In the securi- 
ties. This being the case, there is no question but what this court has Juris- 
diction. Of course, where property has been colorably and coUuslvely trans- 
ferred to a non-resident for the sole purpose of giving the federal courts juris- 
diction, and where the nominal parties are not the real parties and the, 
real owners of the property in dispute, the federal courts will dismiss the 
case when that fact is made to appear, but the court will not inquire Into the 
intention or motive of the parties when it is established that the nominal par- 
ties are the real parties, even though there be no consideration for the property 
transferred, so long as they are the real bona fide owners and are not merely 
holding it for the sole and only purpose of enabling them to bring suit In the 
United States courts." 

He then quotes the language of Justice Harlan, in the case of Le- 
high Mining &Mfg. Co. v. Kelly, 160 U. S. 336, 16 Sup. Ct. 311 (40 
L. Ed. 444), and Sius concludes: 

"In this case, it is established that the grantor or vendor of the stock and 
bonds has not reserved, nor does be claim a right or power to compel or requhre 
a reconveyance or return to him of the property, and we think this court haa 
jurisdiction." 

The specifications of error in the decree appealed from, challenge the 
correctness of this conclusion of the court below, upon the evidence 
disclosed in the record. 

A question of jurisdiction is fundamental and underlies all other 
questions arising in the course of a litigation. Such a question may 
be raised at any time, in any mode, and at any stage, as every step 
taken in the progress of a cause is an assertion of jurisdiction, and the 
court may, of its own motion, make the objection or institute such in- 
vestigation as may be necessary to establish or defeat it. This is 
especially true of the federal courts, as being courts of limited or 
statutory jurisdiction. The reasons for extending judicial power of 
the United States to controversies between citizens of different states, 
are historical and need not be now rehearsed. It suffices to say that 
the federal courts have, from the beginning, jealously guarded against 
all attempts to found jurisdiction upon controversies that were not 
really and substantially such between citizens of different states. But- 
ler V. Famsworth, 4 Wash. C. C. 101, Fed. Cas. No. 2,240. 

The facts upon which the jurisdiction in the present case is chal- 
lenged were established by the testimony of Stirling W. Cole, the com- 
plainant therein, upon whose testimony alone the appellant relies. We 
have accordingly carefully examined this testimony, the important 
parts of which we quote from the record, as follows: 
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"By Mr. Page: Q. Where do you reside? A. No. 116 North Sixth street, 
Camden, N. J. Q. What is your business? A. Stenographer. Q. To whom? 
A. Franlc T. Lloyd, prosecutor of the pleas, Camden, N. J. Q.. Uow long have 
you resided In Camden, and Jiow long have you been employed by Mr. Lloyd? 
A. I have resided there about three and one-half years, and have always been 
employed by him ever since I came to Camden. Q. How old are you now? A. 
TH^-euty-two last March. Q. There has been a bill in e<itiity filed here, copy of 
which I hand you. Was this filed on your behalf? A, Yes, sir. Q. By your 
direction? A. Yes, sir. Q. Did you take the affidavit which is at the back of 
it? A. I did ; yes, sir. Q. Did you take it on the 23d of June, 1905? A. No. 
Q. When did you take it? A. To-day. I took it originally, to one like this, 
about two or three weeks ago ; I won't be sure of the date. Q. See if you can 
recall the date you took that oath. A- I don't even remember the day of the 
week. Q. In what week was it? A. I should say, just thinking back, in the 
neighborhood of two or three weeks ago. Q. Say three weeks ago, where would 
that bring you? A- That would bring it back in the neighborhood of the 18th 
or 20th, but I am absolutely unable to say accurately. Q. Perhaps you might 
fix it by the events surrounding it. Where was the affidavit taken? A. There 
was one affidavit taken in Mr. Lloyd's office, and one was taken in Mr. Wil- 
liams' office. Q. Were they both taken the same day? A. The two were taken 
on the same day. Q. When you say there were two, what do you mean ; was 
one like this to the bill, or was it to an affidavit or what? A. One was an af- 
fidavit to the whole bill : was in the form of an affidavit to which I swore, and 
then there was a small affidavit to which I also swore. Q. Did you swear to a 
bill at that time? A. I did. Q. Then did you take two oaths or three oaths? 
A. I took two oaths on that day. Q. One was at Mr. Lloyd's office and one at 
Simpson & Brown's office? A. That Is right (Witness shown paper.) Q. Is 
that the affidavit you swore to? A. That is apparently a carbon copy of the af- 
fidavit ' Q. You swore to that? A. Yes. Q. Was this done in Mr. Lloyd's of- 
fice? A. No ; in Mr. Williams' office. Q. The bill then w^as sworn to in Mr. 
Lloyd's office? A. A small affidavit on a page at the back of the bill was sworn 
to at Mr. Lloyd's office. Q. Was the bill attached to it? A- Yes, sir; if I re- 
member correctly. Q. What time in the day, in Mr. Lloyd's office, did you 
swear to the affidavit? A. In the morning. Q. At what time did you swear 
to the bill? A. In Mr. Williams' office; It was In the forenoon, or very nearly 
12 o'clock, probably a little after 12. I think I left Camden about 12. Q. Hav- 
ing previously sworn to the affidavit in Camden? A. Yes, sir. Q. In both the 
bill and affidavit it is asserted that you own two bonds of the Philadelphia & 
Easton Railway Company? A. Yes, sir. Q. And 100 shares of stock? A. Yes, 
sir. Q. Will you be good enough to tell me when you obtained possession of 
this stock and these bonds? A. I obtained possession of one bond at the time 
I swore to the two first affidavits, and the stock 'and the remaining bond to-4ay, 
but they were taken charge of by Mr. Williams for me on the day on which I 
made the original affidavit. Mr. Williams held them for me as my counsel. Q. 
Did you ever have possession of these securities prior to the time which you 
have now stated? A. What do you mean by the time now stated? Q. You 
state one of these bonds was placed by you with Mr. Williams as your counsel 
at the time you signed the bill, and you said you got the other securities to- 
day. A. Actual and physical possession of them, but at the time I signed the 
original affidavit it was understood they belonged to me, but they were left 
in Mr. Williams' possession. Q. When you say It was understood, do you mean 
to say you understood, or who understood? A- I understood. Q. Before that 
bill was filed and Mr. Williams received charge of one of these bonds for you, 
had you paid a single penny for that bond? A. I had not. Q. Had you paid a 
single penny for the other bond or the stock? A. No. Q. When was It that you 
first paid for these bonds and this stock? A. There was no actual money paid. 
Q. Fiom whom did you obtain them? A. From Mr. Williams. Q. Mr. Ira 
Jewell Williams? A. Yes, sir. Q. One of these bonds, you say, was of the old 
issue. No. 745, and the bond of the new issue was No. 841. Wfhich bond did 
you get when you first signed the bill? A. I do not recall. I did not take no- 
tice of the numbers at that time. Q. Was It a bond of the old issue or the new 
issue, the issue of 1901 or 1904? A. I am unable to state that either. Q. Did 
you have the stock in your hands at all, the certificate of stock? A. ^es, air. 
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Q. In whose name was the certificate made out? A- In the name of one Rosen- 
berger, I believe: Q. You do not know him, do you? A. I don't loiow him per- 
sonally. Q. You did not buy it from him? A. No. Q. You made no bargain 
to buy it from him? A. I did not. Q. In fact you did not have anything to do 
with getting it from him? A. Not from Mr. Rosenberger ; no, sir. Q. Has the 
stock ever been transferred to you? A. I believe it is transferred in blank from 
Mr. Rosenberger in blank. Q. You mean indorsed on the back? A. Yes, sir. 
Q. That is, the power of attorney on the back Is indorsed in blank? A. Yes. 
Q. Your name as a stockholder does not appear on the certificate? A. No, sir. 
Q. And so far as you know, your name does not appear in the stock book and 
you have never requested that it should be put in your name? A. I have never 
requested that it be transferred. Q. Did you or did you not direct or request 
Mr. Williams or anybody else to purchase these bonds and this stock for you? 
A. 1 did not directly request it; no, sir. Q. , As you only received that bond, 
one of the two bonds you speak o'f in youp bill, and left it in the hands of Mr. 
Williams, never having seen it before, that being the day you signed the bill, 
would you be good enough to tell me why you filed a bill against the Philadel- 
phia & Easton Railway Company, not being up to that time interested in the 
company at all? (Objected to by Mr. Williams.) A. I filed the bill in consid- 
eration of the bonds being transferred to me; they were to be transferred to 
me in consideration of the filing of the bill. Q. Is that true of the stock also? 
A. Yes, sir. Q. So that, if I understand you, the sole consideration that you 
gave for these securities was the filing of this bill? A. Yes, sir. Q. Wftis it 
after your work on Saturday that you came over to Mr. Williams' olflce to do 
this thing? A. I think It was on Friday; I don't think It was a Saturday. 
Upon looking again, I should say it was September 22d. Q. But are you not yet 
positive? A. I am not exactly positive, but I am pretty sure it was on a Fri- 
day. Q. After you came over, did you direct the bill to be filed? A. I did not 
say in so many words to file the bill, but the bill speaks for itself In that re- 
spect, I should think. Q. Would you be good enough to tell me with whom you 
made this arrangement, whereby the consideration of your action was the re- 
ceipt of these securities? A. With Mr. Williams. Q. May I ask you when you 
entered into that arrangement? How long before you came to his office? A. At 
his office. Q. Was it at that time or some time prior to the time when you 
swore to the bill? A- At the time 1 swore to the bill. Q. Who brought you 
the aflldavit to Mr. Lloyd's office, which you took? A. It came by mail. Q. 
Was there a request in that that you should take affidavit to that bill? (Ob- 
jected to by Mr. Williams.) A. I think there was. Q. And that was the first 
time your attention was drawn to the consideration of the question? A. That 
was the first time it was directly drawn to the questlbn. Q. You have had no 
correspondence or arrangement with regard to your action until the affidavit 
was presented to you at Mr. Lloyd's? A. None. ♦ • • Q. Mr. Cole, having 
entered into this arrangement, as suggested by Mr. Williams in his letter, and 
having come over to the office to sign the bill and swear to It, what arrangement 
did you make, if any, with regard to the costs, expenses, etc.? A. I made no ar- 
rangements whatever. Q. Did you or did you not expect to pay for the costs of 
this litigation? (Objected to by Mr. Williams.) A- No, I did not.'' 

Upon cross-examination, Mr. Cole states that, when he swore to the 
bill in Mr. Williams' office, one of the counsel for the defendant cor- 
poration, a certain Mr. Lugar, whom he had never met, but who, he 
was told, was secretary and general manager of the defendant cor- 
poration, informed him as to the general condition of the road, and 
upon that information he swore to the averments of the bill. From 
this, it is apparent that the bill was filed at the instance of the cor- 
poration itself, or at least of some of its managers, Mr. Cole's appear- 
ance as plaintiff having been procured by its general counsel, who 
filed the bill in his name. 

Apart from the requirements of the statute presently referred to, we 
think these facts, testified to by the plaintiff himself, would have fully 
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justified the court below in dismissing the bill, on the ground that 
it had been made to appear by the plaintiff's own statement, that 
there was no real controversy between him and the defendant cor- 
poration, that his interest was a nominal one, and that the real in- 
terest was in those who controlled the corporation defendant and 
were in large part its stockholders and creditors. The results of 
. granting the prayers of the bill and the appointment of the receivers 
would be substantially, if not altogether, for the benefit of these con- 
trolling creditors and stockholders, and infinitesimally, if at all, for 
the benefit of the nominal plaintiff. The real interest was in, and the 
real controversy was between, citizens of the state of Pennsylvania, 
and neither the Constitution nor the judiciary law framed in pursuance 
thereof, can or should be so construed as to permit such controversies 
to be justiciable in the federal courts, or the limitations upon their 
jurisdiction to be evaded by artifices so transparent as those disclosed 
in the testimony above recited. That such jurisdiction cannot be 
created by such devices, had been decided by the Supreme Court 
long prior to the enactment of the statute of March 3, 1875. The 
mandatory provisions of section 5 of that act (Act March 3, 1875, c. 
137, 18 Stat. 472 [U. S. Comp. St. 1901, p. 511]), set at rest any 
doubts that may have been entertained, as to how far courts might go 
in putting a stop to all "collusive shifts and contrivances for giving 
such jurisdiction." The act is entitled "An act to determine the juris- 
diction of Circuit Courts of the United States," etc., and the fifth 
section reads, in part, as follows : 

"That if, in any gait commenced in a Circuit Court, or removed from a state 
court to a Circuit Court of the United States, it shall appear to the satisfaction 
of the said Circuit Court, at any time after such suit has been brought or re- 
moved thereto, that such suit does not really and substantially involve a dis- 
pute or controversy properly within the Jurisdiction of said Circuit Court, or 
that the parties to said suit have been improperly or £oIlusively made or 
Joined, either as plaintififs or defendants, for the purpose of creating a case 
cognizable or removable under this act, the said circuit court shall proceed no 
further therein, but shall dismiss the. suit or remand It to the court from 
which it was removed, as Justice may require.** 

It is hard to conceive how any case would more certainly be within 
the meaning of this language than the one at bar. It is apparent 
from the testimony which we have quoted, that not only was there no 
real and substantial controversy between the plaintiff, Stirling W. 
Cole, and the defendant corporation, but that the complainant was 
made a party to the suit collusively, and by the direct procurement 
of those interested in the defendant corporation. Counsel for com- 
plainant frankly avow that the bonds and stock were transferred to Cole 
for the purpose of creating a jurisdiction on the ground of diverse 
citizenship, and were so transferred in consideration of his signing 
the bill for that purpose. They contend, however, that the transfer 
of these two bonds and the shares of stock was absolute on its face, 
leaving no interest therein in the grantors, and accompanied by no 
trust in their favor, and they cite the cases of Lehigh Mining & Mfg. 
Co. v. Kelly, supra, and South Dakota v. North Carolina, 192 U. S. 
286, 24 Sup. Ct 291, 48 L. Ed. 437^ as authority for the proposition 
that, ho matter for what motive such a transfer may be made, if ab- 
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solute on its face it cannot be challenged as insufficient to give juris- 
diction. We do not think, however, that these cases support this prop- 
osition to the extent necessary to sustain jurisdiction on facts like 
those in the present case, or that either of them support a doctrine 
diflferent from that stated by the Supreme Court in Dickerman v. No. 
Trust Co., 176 U. S. 181, 20 Sup. Ct. 311, 44 L. Ed. 423, also cited by 
the appellee, as follows: 

"It is weU settled that a mere colorable conveyance of property, for the pur- 
pose of vesting title in a non-resident and enabling him to bring suit in a fed- 
eral court, will not confer jurisdiction ; but if the conveyance appear to be a 
real transaction, the court will not, in deciding upon the question of Jurisdic- 
tion, Inquire into the motives which actuated the parties in making the con- 
veyance." 

The case of the Lehigh Mining & Mfg. Co. v. Kelly, which seems 
to have been relied upon by the learned judge of the court below, was 
a case in which the tract of land in controversy was owned by the 
Virginia Coal & Iron Company, a corporation organized under the 
state of Virginia. In order to prosecute certain litigation against an- 
other citizen of Virginia, in reference to said land, the stockholders 
of the Virginia Coal & Iron Company organized the Lehigh Mining 
& Manufacturing Company, under tiie laws of the state of Penn- 
sylvania; the land in controversy was then conveyed by the former 
company to the latter, thus vesting the title to the subject-matter of 
litigation in a citizen of Pennsylvania. Here was a complete and 
effective transfer of title, absolute on its face and leaving no interest 
whatever in the grantor, the old corporation. It is true that Judge 
Harlan used the language quoted in the opinion of the learned judge 
of the court below, to the effect that a citizen of one state, a bona fide 
purchaser of property, cannot be debarred of his privilege to maintain 
a suit in the Circuit Court of the United States^ against a citizen of 
another state, because of the "motive that induced his grantor to con- 
vey * * * provided such conveyance or such sale and delivery 
was a real transaction, without the grantor or vendor reserving or 
having a right or power to compel or require a reconveyance or return 
to him of the property in question." But this was a preliminary state- 
ment, evidently made to guard against its being thought that the court 
intended to sanction so extreme a proposition, as, that a bona fide 
purchaser of property, where the sale and delivery was a real trans- 
action and not a collusive one, should be, denounced as a fraud on the 
jurisdiction, simply because the motive for such transfer or conveyance 
was that the grantee might be able to bring a suit in a federal court. 
Certainly there is no such hard and fast rule, as would denounce every 
such case, irrespective of its circumstances. After thus guarding him- 
self, however, Mr. Justice Harlan proceeds to the consideration of 
the case in hand, and in the course of his opinion says : 

"The arrangement by which, without any valuable consideration, the stock- 
holders of the Virginia corporation organized a Pennsylvania corporation and 
conveyed these lands to the new corporation for the express purpose — and no 
other purpose is stated or suggested — of creating a case for the federal court 
must be regarded as a mere device to give Jurisdiction to a Circuit Court of 
the United States and as being, in law, a fraud upon that court, as well as a 
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wrong to the defendants. Such a device cannot receive our sanction. The 
court below properly declined to take cognizance of the case. 

"This conclusion is a necessary result of the cases arising before the passage 
of the act of March 3, 1875, c. 137, 18 Stat. 470 [U. S. Comp. St 1901, p. 508]. 
The fifth section of that act provides that if, in any suit commenced in a Cir- 
cuit Court, it shall appear to the satisfaction of that court at any time after 
such suit is brought, that it 'does not really and substantially involve a dls* 
pute or controversy properly within the jurisdiction of said Circuit Court, or 
that the parties have been improperly or collusively made or joined, either as 
plaintiffs or defendants, for the purpose of creating a case cognizable • • • 
under this act, the said Circuit Court shall proceed no further therein, but 
shall dismiss the suit' This part of the act of 1875 was not superseded by the 
act of 1887, amended in 1888 (Act Aug. 13, 1888, c. 866, 25 Stat 433 [U. 6. 
Comp. St. 1901, p. 508]). Its scope and effect were determined in Williams v. 
Nottawa, 104 U. S. 209, 211, 26 L. "Ed. 719, and Morris v. Gilmer, 129 U. S. 315, 
9 Sup. Ct 289, 32 L. Ed. 690. In the first of those cases' the court referring to 
the act of 1875, said : ' 'In extending a long way the jurisdiction of the courts 
of the United States, Congress was specially careful to guard against the con-, 
sequences of collusive transfers to make parties, and imposed the duty on the 
court, on its own motion, without waiting for the parties, to stop all further 
proceedings and dismiss the suit the moment 'anything of the kind appeared. 
This was for the protection of the court as well as parties against frauds upon 
its jurisdiction.' 

"The organization of the Pennsylvania corporation and the conveyance to it 
by the Virginia corporation, for the sole purpose of creating a case cognizable 
by the Circuit Court of the United States is, in principle, somewhat like a re- 
moval from one state to another with a view only of invoking the jurisdiction 
of the federal court" 

In Morris v. Gilmer, supra, it was decided that a removal from one 
state to another, for the purpose of enabling the person so moving to 
bring suit in the Circuit Court of the United States, was a fraud upon 
its jurisdiction, and the following language of Mr. Justice Washing- 
ton, in Butler v. Famsworth, supra, is quoted with approval: 

"If the removal be for the purpose of comn>itting a fraud upon the law, and 
to enable the party to avail himself of the jurisdiction of the federal courts, 
and that fact be made out by his acts, the court must pronounce that his re- 
moval was not with a bona fide intention of changing his domicile, however fre- 
quent and public his declarations to the contrary may. have been." 

Mr. Justice Harlan also cites with approval from the case of Far- 
mington v. Pillsbury, 114 U. S. 138, 5 Sup. Ct. 807, 29 L. Ed. 114 : 

**It (the act of 1875) was intended to promote the ends of justice, and is equiv- 
alent to an express enactment by Congress that the Circuit Courts shall not 
have jurisdiction of suits which do not really and substantially Involve a dis- 
pute or controversy of which they have cognizance, nor of suits in which the 
parties have been improperly or collusively made or joined for the purpose of 
creating a case cognizable under the act" 

The facts in the case of South Dakota v. North Carolina, 192 U. 
S. 287, 24 Sup. Ct. 291, 48 L. Ed. 437, are such as to entirely dis- 
tinguish it from the present case. These facts, briefly, are that cer- 
tain persons were 6wners of the bonds of the state of North Carolina; 
that that state had for a long time defaulted. The holders of these 
bonds decided to donate a portion thereof to the state of South Dakota. 
The whole transaction, together with the purpose and motive thereof^ 
are clearly set out in the letter of gift, addressed to the Treasurer 
of the state of South Dakota. It is as follows : 
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•Mlon. Charles H. Burke— Dear Sit: The undersigned, one of the members 
of the firm of Schafer Bros., has decided, after consultation with the othCT 
holders of the second-mortgage bonds issued by the state of North Carolina, to 
donate ten of these bonds to the state of South Dakota. The holders of these 
bonds have waited for some thirty years In the hope that the state of North 
Carolina would realize the justice of their claims for the payment of these 
bonds. The bonds are all now about due, besides, of course, the coupons, .which 
amount to some one hundred and seventy per cent of the face of the bond. The 
holders of these bonds have been advised that they cannot maintain a suit 
against the state of North Carolina on these bonds, but that such a suit can be 
maintained by a foreign state or by one of the United States. The owners of 
these bonds are mostly, if not entirely, persons who liberally give charity to 
the needy, the deserving and the unfortunate. These bonds can be used to 
great advantage by states or foreign governments; and the majority owners 
would prefer to user them in this way rafher than take the trifle which is of- 
fered by the debtor. If your state should succeed in collecting these t>onds, it 
would be the inclination of the owners of a majority of the total Issue now 
outstanding to make additional donations to such gorv^rnments as may be able 
to collect from the repudiating state, rather than accept the small pittance 
offered in settlement The donors of these ten bonds would be pleased if the 
Legislature of South Dakota should apply the proceeds of these bonds to the 
State University or to some of its asylums or other charities. 

"Very respectfully, Simon Schafer." 

It also appears in the record of this case that the treasurer of the 
state of South Dakota was specially authorized, by an act of the Legis- 
lature, to receive donations or gifts of money, bonds or choses in ac- 
tion, which, or the proceeds of which, when collected, were to be "ap- 
propriated to the State University or to the public schools, or to 
state charities, as may hereafter be directed by law.** And the At- 
torney General is specially directed to bring suit in the name of the 
state, in any court of competent jurisdiction, state or federal, to col- 
lect or reduce in possession any such bonds or choses in action. The 
existence of this state law in South Dakota doubtless suggested the 
gift of these bonds to the state. It is to be observed that, not only 
was the gift out and out, but the consideration therefor was a "good 
one," in the ser^se that it was for a charitable use. No suit could be 
brought by any private holders, and the purpose is therefore avowed 
of turning over all these bonds for the charitable purposes indicated 
in the South Dakota law, because the donors preferred they should be 
so devoted, rather than accept the trivial sum offered in compromise 
by the state of North Carolina. If the state succeeded in its litigation, 
it alone was benejfited, the donors being, from their situation, exclud- 
ed from all participation, therein. The state was to use its own dis- 
cretion as to the collection by suit, and was to hear the entire cost of 
all litigation resorted to. It was as if the owners of these bonds had 
said : "Take these bonds ; we can never collect them, and if you can 
make anything out of them, you may have it for the charitable pur- 
poses designated by the laws of your state." It is hardly worth while 
to pursue further the manifest difference between the facts of this 
case and those of the case with which we are here concerned. In any 
suit to be brought by the state of South Dakota against the state of 
North Carolina, the controversy between the parties to said suit would 
be real and substantial, and the parties thereto would not be improp- 
erly or coUusively made, within the meaning of the act of 1875. 
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In Little v. Giles, 118 U. S. 596, 7 Sup. Ct. 32, 30 L. Ed. 269, the 
facts are somewhat complicated, but it is sufficient for our purpose to 
state that certain conveyances of land were made to Giles, bona fide 
and absolute on their face ; that there was evidence to show that the 
purpose for which the conveyance was made was to enable Giles 
to invoke the jurisdiction of the federal court, on the ground of diverse 
citizenship. A bill in equity was filed in the state court against him, 
as well as others, to set aside conveyances prior to those to Giles him- 
self. Giles procured a removal to the Circuit Court of the United 
States, on the ground of his diverse citizenship, and a motion to re- 
mand, made by the complainants on the ground that Giles was not a 
real party in interest, and that the transfer to lum was collusive, was 
refused by the Circuit Court. In reversing this action of the Circuit 
Court, on appeal, Mr. Justice Bradley, delivering the opinion of the 
court, says: 

"But we are also satlsfled that the other ground Is well taken — ^that the deed 
to Giles was colluslvely made for the mere purpose of giving Jurisdiction to 
the courts of the United States ; and that for this reason the case should have 
been remanded to the state court We have examined the evidence on this 
subject with some care, and have come to that conclusion. Whether, under the 
former practice of the court, the deed to Giles, being binding between him and 
his grantors, Wheeler and Burr, would have been deemed sufficient to give Ju- 
risdiction to the Circuit Court, although made for the purpose of such Jurisdic- 
tion, it is not necessary to Inquire. We are satisfied that, by the act of 1875, 
Congress Intended to Introduce a rule that shall put a stop to all collusive 
shifts and contrivances for giving such Jurisdiction. The language of the fifth 
section of that act is as follows:" 

After quoting the section, Mr. Justice Bradley continues: 

"Here the words 'really' and 'substantially,' and the expression 'improperly 
or collusEvely made or Joined, either as plaintiffs or defendants, for the pur- 
pose of creating a case cognizable or removable,' are very suggestive, and show 
that, by giving the Circuit Courts authority to dismiss or remand the cause 
at once, if these things are made to appear, it was the intent of Congress to 
prevent and put an end to all collusive arrangements made to give Jurisdiction, 
where the parties really interested are citizens of the same state. Of course, 
where the interest of the nominal party is real, the fact that others are inter- 
ested who are not necessary parties, and are not made parties, wiU not affect 
the Jurisdiction of the Circuit Court ; but when it is simulated and collusive, 
and createdi for the very purpose of giving Jurisdiction, the courts should not 
hesitate to apply the wholesome provisions of the law." 

The facts of the case before us, showing collusion for the purpose 
of obtaining jurisdiction, are much stronger than any of those cited 
or which we have examined, where jurisdiction walS denied. The 
complainant, a young man 22 years of age and a stenographer in 
the office of certain attorneys in the city of Camden, N. J., just across 
the river from Philadelphia, is called upon to file a bill in equity 
in the Circuit Court of the United States for the Eastern District 
of Pennsylvania, against a street railway corporation of that state, 
and operated entirely within its territory, for the purpose of having a 
receiver thereof appointed. He testified that until the day on v/hich 
the bill was filed, he knew nothing of the matter in controversy, but 
signed the bill merely at the request of counsel for the defendant cor- 
poration; that one of the bonds which it is asserted he owns, he re- 
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ceived after signing the affidavit to the bill, and the other he testifies 
he never saw, but that it was retained for him by one of the counsel for 
the railway company. The value of these bonds does not appear 
from anything contained in the record, but presumably neither the 
bonds nor stock of an insolvent corporation could have been anything 
near their par value. He testifies that he paid nothing for the trans- 
fer, the only consideration being that he should sig^ me bill as com- 
plainant ; that it was understood that he was to be at no expense and 
be responsible for no costs. It is perfectly apparent that his inter- 
est in the suit was infinitesimal, in comparison with that of the di- 
rectors of the corporation and other creditors, who held securities 
amounting to many hundreds of thousands of dollars, and at whose 
instance he became a party to the suit. After the signing of the bill, 
complainant, with his single bond, worth a few hundred dollars at the 
most, and the other in tfie possession of one of the counsel for the 
defendant corporation, to be held, as he says, for him, and his worth- 
less certificate of stock, returns to the city of Camden without further 
concern or interest in the litigation, which is left entirely to the 
management of those who have the substantial interest in the con- 
troversy, and to the attorneys of the defendant corporation. If the 
contention of counsel for appellees is correct, that wherever, in a case 
like this, the transfer of property, for the avowed purpose of creating 
jurisdiction, is absolute on its face, there is a hard and fast rule that 
the jurisdiction thus obtained is valid and indefeasible, the purpose 
of the act of 1876 is, in large measure, if not altogether, defeated, and 
the jurisdiction of controversies may be forced away from the state 
courts, contrary to the manifest intention of the federal Constitution, 
and the laws made pursuant thereto, by simply placing, by an apparent- 
ly out and out transfer, a portion of the property about which the 
proposed litigation is concerned, so small in value as to be negligible, 
in the hands of the citizen of another state. That this cannot be so, 
we think is apparent from a mere reading of the act of 1875, as well 
as of the decisions of the Supreme Court prior to its passage. 

Not only must it appear that the controversy between the parties 
to the suit is real and substantial, but that the parties have not been 
coUusively made or joined for the purpose of creating a case cogniz- 
able under the judiciary laws of the United States. If the action 
of the parties in this case be not declared collusive, within the mean- 
ing of the act of 1876, its provisions in that regard "would," to use 
the language of Mr. Justice Harlan in the Lehigh Mining Case, 
supra, "become of no practical value, and the dockets of the Circuit 
Courts of the United States would be crowded with suits of which 
neither the framers of the Constitution nor Congress ever intended 
they should take cognizance." 

Appellees further contend that, however this may be, jurisdiction 
exists in this case by reason of the interventions, respectively, of 
Johnson and Beggs, as creditors and bondholders, both being bona 
fide residents of other states than the state of Pennsylvania, and that 
tfieir diverse citizenship with the defendant is sufficient to sustain 
jurisdiction, even though, for the reasons stated, there was no valid 
149 F.— 42 
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jurisdiction at the time of the filing of the bill. This proposition is 
manifestly unsound Unless a valid jurisdiction has been asserted in 
the original suit, no intervention therein can be entertained. The 
right to intervene must be predicated primarily on the existence of a 
suit of which the court has jurisdiction. Where there is jurisdiction 
of a suit on the ground of diverse citizenship, intervention, if other- 
wise proper, may be allowed, even though the interveners be citizens 
of the same state as the defendant. In such cases, the jurisdiction 
is tested alone by the diverse citizenship existing at the time the bill 
was filed, "and it is to that point of time that the inquiry as to juris- 
diction must necessarily be referred." Rouse v. Letcher, 166 U. S. 
47, 15 Sup. Ct. 266, 39 L. Ed. 341. 

The case, therefore, is remanded to the court below, with instruc- 
tions to enter a decree dismissing the bill. 



ILLINOIS CENT. R. CO. v. WARREN. 

(Olrcnit Court of Appeals, Fifth Circuit December 31, 1906.) 

No. 1,533. 

1. Cabbiebs— Passengers— Announcement of Station— Invitation to Alight. 

Tiie annonncement of the next station by a porter on a railway pas- 
senger train, though made on the near approach to the station, is not an 
Invitation to a passenger to leave his seat and attempt to alight before 
the train actually stops. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 9, Carriers, § 1224.] 

2. Same— Position in Train— Contbibutoby Negligence. 

Plaintiff and his brother-in-law were riding on a railroad train, guard- 
ing a negro. On the announcement of the station where they intended to 
alight, plaintiff, for the purpose of resuming custody of the negro and 
of getting off quiclcly, left his seat in the smoking compartment while the 
train was in motion, and went forward tlirough the colored compartment 
to the front door of the car, which he opened, and stood there waiting 
for the train to slow down, with his right foot on the door sill, his left foot 
on the platform, and his right hand on the door facing, from which posi- 
tion he was knocked or pushed by the train porter, so that he fell from the 
car while the train was in rapid motion, and was Injured. Held, that 
plaintiff was guilty of contributory negligence in taking the position he 
did, and was not entitled to recover, in the absence of proof that the ac- 
tion of the train porter was willful. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 9, Carriers, K 1375, 
1376.] 

3^ Same— Willfttlnesb. 

In an action for Injuries to a passenger by being pushed from a car 
platform by the car porter while the train was in rapid motion, evidence 
Jbeld InsuiDcient to warrant a finding that the porter's act was willful or 
other than accidental or negligent 

4. Exceptions, Bill op— Constbuction. 

Where, in an action for injuries to a passenger, defendant claimed that 
certain acts occurring at the trial with reference to the extent of plain- 
tifTs injuries unduly influenced the sympathies of the Jury, and applied 
for a new trial on that ground, but the trial Judge in denying a new trial 
did not specifically find that undue influence and prejudice had In fact oc- 
curred, the bill of exceptions on a writ of error should be construed to 
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mean that, while the facts were as stated, the jury were not unduly In- 
fluenced thereby. 
Shelby, CL J., dls'^onting. 

In Error to the Circuit Court of the United States for the Northern 
District of Mississippi. 

This is a suit brought originally by James Warren against the Illinois 
Central Railroad Company to recover damages for personal injuries 
received under the following circumstances, as detailed by himself 
on the witness stand : 

"Q. Is this James Warren 'x 

"A. Yes, sir. 

"Q. Now, yon speak to the jnry over here, these gentlemen slttln? in that 
box. Where do yon live, Mr. Warren? 

"A. I live in Pontoc county, close to Thaxton, a mile the other side of 
Thaxton; what they call 'Butter Milk Springs.' 

"Q. Are yon the plaintiff in this case against the railroad company? 

'•A. Yes, sir. 

"Q. Just tell these gentlemen here how yon came to bring this suit, and 
what caused this. Did you have anybody in your employ? If so, who? 

"A, Yes, sir ; I had a nigger, Andy McGlon. 

"Q. Where were you living when you had him in your employ? 

"A. A mUe and a half the .other side of Thaxton ; the other side of Cain 
Creek. 

"Q. How old are yon, Mr. Warren? 

"A. Thirty-two years old, going on 33. 

"Q. When were you hurt by the railroad company? 

"A. Last February, a year ago. 

"Q. What was your occupation at the time you were hurt? 

"A. Farming. 

"Q. Have you any family? 

"A. Yes, sir. , 

"Q. What? 

"A. My wife and two children. 

"Q. The little fellows here? 

"A. Yes, sir. 

"Q. Where did you go that day? 

"A. Taylor's depot 

"Q. What did you go for? 

"A. I went after Andy McGlon, that nigger. 

"Q. Now, you went there after An<^. Do yon know what day of the we^ 
that was? 

"A. Tuesday. 

"Q. W^ll when yon got down there, Mr. Warren* what did yon do at Taylor? 
Did you get him or not? 

"A. Yes, sir. 

"Q. Anyoody with you? 

••A. Yes, sir. 

"Q. Who? 

"A. J. H. Kelly. 

"Q. Is he here now? 

"A. Yes, sir. 

"Q. Well, did he come or not with yon from Taylor's? 

-A. Yes, sir. 

"Q. Now, when you were coming north on the train from there—Taylor's Is 
south of here, is it not? 

••A. Yes. sir. 

"Q. You came from Taylor's here. Who came with you on that trip? 

■"A. Me and Andy McGlon and J. H. Kelly. 
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"Q. What occnrred, If anythlnsr, when yon were nearlng the station of 
Oxford? Tell the Jury now about that in your own way. 

*'A. Well, the porter came running through the trahn hollowing 'Oxford! 
Oxford!* 

"Q. What porter? 

"A. The nigger porter. 

**Q. Porter of what? Train porter, or what? 

"A. Yes, sir ; the train porter. 

"Q. Go on, now. He came through hollowing 'Oxford! Oxfordr 

''A. Yes, sir; and I set there a while and got up and walked in through 
that box into the other one — 

"Q._ You say box — ^what do you mean by *box'? 

"A." Well, car ; box car. 

"Q. Were you in the smoking compartment, or negro ooadi, or ladles' 
coach, or where? 

"A. I was in one part of the smoker. There Is a partltiofi in the car there. 

"Q. You were In which one? 

"A. I was in the back part of It, and I got up and went in where the nigger 
was, in the coach where the niggers were; and I told him to get up, that we 
were at Oxford now, and I was fixing to get off, and I walked to the door, 
and the nigger gets up and follows me. 

"Q. Where was Kelly? 

''A. Just behind the nigger. 

"Q. How close was he there? 

''A. He was right there behind the nigger, and the nigger was right at me. 

"Q. Did you see them? 

"A. Yes, sir. 

"Q. Now, when you got to that door, was that the front end oc the back 
end of that car? 

"A. The front end. 

"Q. Of the car? 

"A, Yes, sir. 

"Q. Had you passed the overhead bridge here south of the dqK>t at Oxford 
when you got there to the front door? 

''A. Yes, sir ; it had passed there. 

"Q. Passed the bridge? 

"A. Yes, sir ; and I opened the train door with this hand. 

"Q. Which hand is that? 

"A. The left hand; and I caught the facing of the door with this hand. 

"Q. That is your right hand? 

"A« My right hand; and I stepped with my left foot out in front of the 
door with my right foot on the door facing, standing, there waiting for it 
to stop for me to st^ off, and the nigger porter run against me and kooc^ed 
me off. 

''Q. Did he have anything in his hand? 

'*A. He had a lantern; a light 

"Q. Did you see him waving that, or anything of the sort? 

"A. Yes, sir; he was waving a light and hollowing 'Oxford T 

"Q. You say he knocked you off? 

"A. Yes, sir. 

"Q. Did you strike anything when you went off? 

•*A. Yes, sir ; hit my head on the switch. . 

"Q. Struck your head against the switch? 

"A. The switchboard, they said that's where 1 hit I don't recollect 
nothing about it after I got knocked off. 

' "Q. You say the porter with that lantern in his hand ran against you and 
pushed you off? 

"A. Yes, sir ; he run against me and knocked me oft 

•*Q. What were you doing at the time? 

"A. I was Just standing still, X>er£ectly still, with my hand on the facing 
of the door. 
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*'Q. Yon say he called the station out how many tlmest 

*'A. He called It out two or three times. He called it out as he went 
through, aud he called it out as he came back through. 

"Q. And that's the time you were takhig this Audy McGlou out at the 
front end? 

"A. Yes, sir. 

"Q. And he run against yon and knocked you off? 

''A* Yqs, sir; he nm agahurt me and knocked me off." 

On cross-examination he testified: 

**Q. Now, Mr. Warren, who went with yon, did yon tay, to Taylor'*? 

*A. Mr. J. H. Kelly. 

''Q. What did yon go there tor? 

""A. Andy McGlon. 

"Q. What had Andy McQk>n done? 

''A. I had him hired, and Andy went off and noTer come hack, and I 
went after him. 

"Q. Well, yon got him, did you? 

••A. Yes, sir. 

^Q. And you three came back on the train? 

"A. Yes, sir. 

'^Q. When yon got on at Taylor's depot, you and Bir. Kelly both got on the 
train with Andy in the colored coach? 

-A. No, sir; we didn't 

"Q. Are you sure about that? 

''A. Yes, sir; I am sure about it I went in the colored coach with him, 
but I went out 

**Q. How came you to go out? 

"A. The conductor asked me did I have him under arrest, and I told him 
•No'; that I did not 

"Q. What then? 

^A. I had him because he was owing me and had run off from me. 

•'Q. Why did you get in the colored coach with him? 

••A. Well, I wanted to keep him with me. I didn't want him to have 
any chance to get away from me. 

"Q. You were, then, guarding him, were you? 

-A. Yes, sir. 

*'Q. You were watching him pretty close, too, weren't you? 

••A. Yes, sir. 

"Q. When you got to Oxford and the station was called, you were then 
riding in the rear part of the coach, the smoking compartment? 

''A. I was back in the white coach. 

"Q. The colored coach where you went first and where Andy stayed was 
divided into two compartments, was it not? 

""A. Yes, sir. 

•'Q. The front part of the coach was for colored passengent 

•"A. Yes, sir ; and one part of it was used for the whites. 

''Q. For a smoking car, was it? 

•*A. It had white people In there. I don't know what it was used for. 

"Q. Nk)W, when the conductor asked you if Andy was a prisoner and yon 
told him 'No', he told you to get back in the other coach, didn't he; that 
you couldn't ride in the colored coach? 

-A. Yes, sir. 

"Q. And when the station was en lied out you got up and went out of the 
white people's coach through the colored coach to the front door? 

**A. Yes sir. 

**Q. Why did you do that? 

"A. I done that because I wanted to get off and get a\fay as quick as I 
could. 

''Q. Wasn't It easier to get off at the end of the coach in the part that yon 
were in, and isn't that the pUce that people usually get off out of that part of 
the coach? 

"•A. [No answer J 
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"Q. Isn't It true that people In that part of the car riding there usually 
get off at the rear end of that coach, at the end between that and the ladles* 
coach? 

**A. I don't know much about that part of lt» I generally get off at the 
front end of the car. ' 

**Q. Even if you have to go no further to do it, and even If you have to go 
through the colored coach to do it, Isn't that true? 

*'A. No, sir ; I wouldn't have went through the colored coach tf I hadn't 
had him there. 

"Q. What 'him' did you have there? 

•*A. I went through there after my nigger. 

"Q. And you went to the front door to be there when he got off, isn't that 
true? 

"A. I went to the front door to be with him when he got off. 

"Q. To keep him from escaping? 

"A. Well, I don't know as he would have run off, but I didn't want to give 
him no chance to get away from me. It was dark. 

"Q. And that is why you went that way? 

"A. Yes, sir. 

"Q. Now, this colored porter, you say he came first from the colored coach 
Into the white coach calling out the station? 

**A. Yes sir 

"Q*. Said, 'Oxford! Oxford! all but for Oxford!'? 

"A. *A11 out for Oxford!' 

"Q. And you got up and preceded him back to the front end, didn't yon; 
went ahead of him? 

♦*A. No, sir. 

"Q. Well, who got there first to the front end of the car? 

"A. I got there first 

"Q. Then the colored porter came into the front end of the car after you 
did? 

"A. Yes, sir; he came running right in behind me. 

•*Q. He was running, was he? 

"A. He wasn't you [tol say running. He was trotting. 

"Q. With a lantern in his hand. 

"A. Yes, sir; with a light In his hand. 

"Q. What did he do when he got to the door? 

"A. I was still standing In the door, right foot on the facing of the door, 
and left foot on the platform, and right hand on the facing of the door, waiting 
for the train to stop at the station and to step off, and he run against me and 
knocked me off. 

"Q. Well, what was he doing? You said something wWle ago about hte 
signaling? 

"A. He was waving his little light, or little lantern." 

Warren's brother-in-law, J. H. Kelly, corroborated Wdrren's e^- 
dence, and further testifies that after Warren was knocked off the tna|n 
he, Kelly, ran out of the do6r and ran to the bottom of the .steps and 
stood there until the train slowed up and he got off. 

The railroad company pleaded the general issue and contributory 
negligence. On the trial in the court below, after all the evidence was 
offered, counsel for railroad company moved the court for a per- 
emptory charge to the jury to find for the defendant, which charge was 
refused and exception duly taken. The jury returned a verdict on 
which there was judgment for the plaintiff in the sum of $10,000. A 
motion for a new trial on many grounds was made and overruled. 

The bill of exceptions duly signed and allowed concludes as follows :, 

"During the entire progress of this trial the plaintiff, James Warren, was 
brought into the. courtroom. upon a.cpt, find with the appearance of a hopeless^ 
and helpless cripple for life, with a pale, pinched face and emaciated form,. 
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^ve constant evidences of intense and extreme suffering, with frequent 
^rroans and pitiable exhibitions of his helpless condition, constantly attended 
by his wife and two small children, who, in turn, ministered to him, which 
picture was paraded before the jury with every detail faithfully carried 
out to play upon and unduly excite the sympathies of the jury. When 
counsel asked his doctor to examine him, Warren exclaimed with an agoniz- 
ing appeal not to touch him. Later his attorney proposed to exhibit his phys- 
ical condition to the jury, but Warren protested so appeallngly that the jury 
with one accord asked that he be not molested. These heart-rendering scenes 
were so frequent and constant that they, in fact, constituted the opening and 
closing argument in the case. Its far-reaching appeal and powerful influence 
upon the jury is forcibly mirrored by their verdict in the case.*' 

The principal errors assigned in this court are : 

"Third. The court erred in refusing to grant the peremptory charge asked 
by the defendant below, wherein it was sought to have the court instruct the 
jury to find for the defendant below ; which was then and there excepted to, 
as shown by the bill of exceptions on file." 

"Fifth. The court erred in refusing to set aside the verdict rendered by 
the jury in this case (1) because the verdict was excessive, and clearly the 
result of prejudice and passion excited by the claim that the negro porter 
had knocked a white man (plaintiff) off the car; (2) and as a result of 
sympathy for the plaintiff, who was paralyzed, and was lying upon a cot, 
and was constantly giving evidence of extreme pain and suffering, and was 
attended by his wife and several small children." 

Edward Mayes, for plaintiff in error. 
W. V. Sullivan, for defendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). On a railway 
passenger train the announcement of the next station, although made 
on near approach to said station, is not an invitation to a passenger to 
leave his seat and attempt to alight before the train actually stops. 
This proposition is supported by Adams' Adm'r v. Louisville, etc., R. 
Co., 82 Ky. 607; Railroad Co. v. Asbell, 23 Pa. 147, 62 Am. Dec. 323; 
Jeffersonville, etc., R. v. Hendricks' Adm'r, 26 Ind. 228; England v. 
Boston, etc., R. Co., 153 Mass. 490, 27 N. E. 1 ; Lewis v. London, etc., 
R. Co., L. R. 9 Q. B. 66 ; Bridges v. North London, etc., R. Co., L. 
R, 6 Q. B. 377. 

According to Warren's evidence, corroborated by his main witness, 
his brother-in-law, Kelly, on the announcement of the train porter that 
the next station was Oxford, Warren, for the purpose of resuming 
custody of the negro McGlon and of getting off and away quickly, 
left his seat in the smoking compartment while the train was in mo- 
tion, and went forward through the colored compartment to the front 
door of the car, which he opened, and stood there waiting evidently 
for the train to slow down, with his right foot on the door sill, his left 
foot on the platform, and his right hand on the door facing, from 
which position he was knocked or pushed, so that he fell off the car 
while the train was in rapid motion, and thereby was injured In thus 
going to the front of the car and taking the position described while 
the train was in rapid motion Warren was guilty of negligence, which 
unquestionably contributed to his subsequent injury. See Alabama 
R. Co. V. Hawk, 72 Ala. 112, 47 Am. Rep. 403; Blodgett v. Barllett, 
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50 Ga. 353 ; Bcemis v. Railroad Co., 47 La. Ann. 1671, 18 South. 711 ; 
Quin V. Railroad Co., 51 lU. 495; Rockford Co. v. Coultas, 67 111. 398; 
Railroad Co. v. Green, 81 111. 19, 25 Am. Rep. 255 ; Malcomb v. Rail- 
road Co., 106 N. C. 63; 11 S. E. 187; President, etc., v. Cason, 72 Md. 
377, 20 Atl 113 ; Goodwin v. Railroad Co., 84 Me. 203, 24 Atl. 816 ; 
Secor V. Toledo, Peoria & W. R. Co. (C. C.) 10 Fed. 15. According 
to Warren's evidence, he was pushed or knocked off by the train por- 
ter. Neither he nor any of his witnesses testify as to whether the 
action of the train porter was accidental, negligent,, or intended and 
willful. If the action of the train porter was accidental or even negli- 
gent, but not willful, Warren cannot recover from the railroad com- 
pany, because in taking his position in the door and on the platform 
of the car, under the circumstances conceded in his evidence, he was 
guilty of negligence which contributed to his own injury. If the ac- 
tion of the train porter was willfully intended, then Warren can re- 
cover, because it is the duty of a common carrier to warn and protect 
and not to injure a passenger, who may have even negligently exposed 
himself to injury. A careful analysis of the evidence of Warren and 
his witnesses, giving full effect thereto and reinforcing the same with 
the deductions that reasonable men may draw therefrom, brings us to 
the conclusion that there was no evidence nor deduction from the same 
sufficient to warrant a finding that the train porter was guilty of will- 
fully pushing or knocking Warren as he stood in the door and on the 
platform of the moving car. On the whole evidence, direct and cir- 
cumstantial, the jury would have been fully warranted in finding that 
the train porter had nothing whatever to do with pushing or knocking 
Warren from the car. 

We conclude that on the evidence of the plaintiff and his witnesses 
the peremptory instruction to find for the defendant on the issue of 
contributory negligence should have been given. If the concluding 
statement in the bill of exceptions means that the jury was unduly in- 
fluenced in their verdict by their feelings and sympathies for the plain- 
tiff, Warren, and his miserable condition, the trial judge should have 
granted a new trial on that ground. As, however, the statement of 
3ie judge does not specifically find the undue influence and prejudice 
as a fact, and as he refused a motion for a new trial based on this 
and other grounds, we must construe the bill of exceptions to mean 
that, while the facts were as stated, the jury was not unduly influenced 
thereby. 

The judgment of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to set aside the verdict and grant a new trial. 

SHELBY, Circuit Judge (dissenting). I respectfully dissent from 
the opinion just read. 

The record shows that on February 3, 1904, James Warren was a 
passenger on one of the passenger trains of the plaintiff in error. As 
the train was approaching the station at Oxford, the porter announced 
the fact by calling, "Oxford 1 Oxford 1" Warren arose from his seat, 
went to the front door of the coach, opened it, and while standing 
with one foot on the platform just outside the door, and one foot in 
the car or on the door sill, holding the door facing with his right hand. 
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one of the plaintiflf in error's servants; the porter of the train, with a 
lantern in his hand, ran against him and knocked him oflf the plat- 
. form, causing him to fall against a switch. By the fall his thigh bone 
was broken, and the doctor called to see him found the end of the bone 
"sticking out of his back." He was otiierwise so mangled that he 
died, his death occurring subsequent to the trial and verdict below, 
and the writ of error is prosecuted against his administratrix. 

Warren's account of the accident has been given in the statement 
of the case by the court. His version is corroborated by J. H. Kelly, 
who, after describing Warren's position in the door "with his hand 
placed on the door facing," said that the porter "came rushing through 
with his lantern, ran against Warren, and knocked him out of the 
door and clean off to the ground." The plaintiff in error, being a 
common carrier, was bound, so far as practicable, to protect its passen- 
gers, while it was carrying them, from violence committed even by 
strangers; and there surely can be no doubt that it undertakes ab- 
solutely to protect them against the violence and misconduct of its 
own servants engaged at the time in executing the contract. Stewart 
V. Brooklyn & Crosstown R. R. Co., 90 N. Y. 588, 591, 43 Am. Rep. 
186, and cases there cited; Dwindle v. N. Y. Central & H. R. R. Co., 
120 N. Y. lir, 24 N. E. 319, 8 L. R.. A. 224, 17 Am. St. Rep. ^11. 

It is said in the opinion of the court that "on a railway passenger 
train the anuouncement of the next station is not an invitation to a 
passenger to leave his seat and attempt to alight before the train ac- 
tually stops." I cannot see how the cases cited to sustain this state- 
ment are applicable, because the evidence on which Warren submit- 
ted his case to the jury was to the effect that the railwajr porter had 
knocked him off the train when he was standing holding to the door 
facing. Neither of the two witnesses on which he relied to show 
the negligence or violence of the porter testified that he left his seat 
and made "an attempt to alight before the train actually stops." It 
is stated in the opinion of the majority that, "on the whole evidence, 
direct and circumstantial, the jury would have been fully warranted 
in finding that the train porter had nothing whatever to do with 
pushing or knocking Warren from the car." Conceding that to be 
true — ^while I take a different view of the evidence — ^the court has 
not the right, I think, to take a case from the jury because there is 
evidence which would warrant a verdict for the defendant. The 
question of the credibility of Warren and Kelly was for the jury. 

The court below submitted the question of contributory negligence 
to the jury. ,The opinion just read is to the effect that Warren, on 
the evidence quoted, was guilty of contributory negligence as mat- 
ter of law, for it is decided that the trial court should have instructed 
a verdict for the defendant. In Washington & Georgetown R. R. Co. 
V. Harmon's Adm'r, 147 U. S. 571, 580, 13 Sup. Ct 557, 37 L. Ed. 
284, the court, commenting on a case where the person injured was 
standing on the, step of the car, observed: 

**There was a conflict of evidence as to the condition of the platform, the 
position of the plaintiff, and the circumstances emrFomiding the accident It 
la conceded that to be upon the platform, or even upon the step, might not 
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be negligence In all cases, and certainly not negligence Itt law, bnt It la In- 
sisted that the plaintiff was voluntarily riding upon the step of the car when 
moving, without any means of support, and that this, in the absence of just- 
ification or excuse^ would necessarily be negligence." (The italics are mine.) " 

I cannot concur in the view that it is negligence per se for a pas- 
senger to arise from his seat when the porter calls the station where 
he is to alight, and to walk to the door of the car and take the position 
described in the evidence. Under the circumstances, it could not be 
deemed negligence per se "if he stood on the steps of the car." Bras- 
hear V. Houston Central A. & N. R. Co., 47 La. Ann. 735, 17 South. 
260, 28 L. R. A. 811, 49 Am. St. Rep. 382; Watkins v. Bham Ry. 
& E. Co., 120 Ala. 147, 152, 24 South. 392, 43 L. R. A. 297; Pa. R. Co. 
v. Reed, 60 Fed. 694, 9 C. C. A. 219 ; Doss v. M. K. & T. R. R. Co., 
59 Mo. 27, 38, 21 Am. Rep. 371. If it is "certainly not negligence 
in law" to stand on the steps, can it be negligence in law to stand in 
the door, holding the door facing with the right hand, when the sta- 
tion which is the end of the passenger's journey has been called, and 
the car is about to stop ? 

If it were true that Warren was guilty of negligence in taking the 
position he assumed, it would not be a defense to this action if the 
conduct of the company's employe, while engaged in the master's 
service, was . intentional and willful. Contributory negligence is not 
a defense against a willful injury. Beach on Cont. Negl. (3d Ed.) 
§§ 64, 65; 7 Am. & Eng. Ency. of Law, p. 443. From the vio- 
lence of the assault which the porter made on Warren, as well as 
from other facts and circumstances shown in the evidence, the jury 
might reasonably have concluded that the assault on him was inten- 
tional and \^illful, and in that event the defense of contributory negli- 
gence could not have prevailed. In either aspect of the case, the 
learned trial judge, in my opinion, ruled correctly in refusing to direct 
a verdict for the defendant. 

If the evidence of Warren and Kelly was true, the jury was rea- 
sonably justified in finding a verdict for the plaintiff. Taking the 
case from the jury, therefore, cannot be reconciled with the principles 
announced in Grand Trunk Ry. Co. v. Ives, 144 U. S* 408, 12 Sup. 
Ct. 679, 36 L. Ed. 485, nor with the decisions of this court. Nelson 
V. N. O. & N. E. R. Co., 100 Fed. 731, 40 C. C. A. 673; Texas & 
Pacific Ry. Co. v. Carlin, 111 Fed. 777, 49 C. C. A. 605; Southern 
Pacific Co. V. Covey, 109 Fed. 416, 48 C. C. A. 460 ; Mexican Central 
Ry. Co. V. Towhsend, 114 Fed. 737, 52 C. C. A. 369. In Jones v. E. 
T., V. & G. R. R. Co., 128 U. S. 443, 9 Sup. Ct. 118, 32 L Ed. 478, 
Mr. Justice Miller made an observation, evoked, I think, by the fact 
that trial courts have been too quick to take cases involving personal 
injuries from the juries: 

"We see no reason, so long as the jury system Is the law of the land; and 
the Jury is made the tribunal to decide disputed questions of fact, why it 
should not decide such questions as these as well as others." 

A similar admonition is found in a single sentence of a recent act 
of Congress — "All questions of negligence and contributory negli- 
gence shall be for the jury." Act June 11, 1906, c. 3073, § 2, 34 Stat. 
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232. The act has no application here, except to show, as does Mr. 
Justice Miller's observation, that no evolution of the law is in progress 
that tends to deprive an injured plaintiff of the right to submit his 
case to a jury. 



CARNEGIE STEEL CO. v. BYERS. 

(Circuit Court of Appeals, Sixth Circuit January 8, 1907.) 

No. 1,573. 

X. Masteb and Sebvant— Injubies to Sebvant— Defeotivb Machinebt— Evi- 
dence— Bubden ov Pboof. 

In an action for injuries to a servant by alleged defective macbinery, 
tbe servant must not only sbow that tbe machinery was defective and that 
the injury was due to tbe defect, but also that the defect was knovvni to the 
master for a sufficient time to haTe enabled him to repair, or should have 
been known, if there had been due inspection according to the ordinary 
course of prudent employers. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 34, Master and 
Servant, §§ 877, 888.] 

2. Sake— Res Ipsa Loquitob. 

In an action for injuries to a servant by the alleged sudden raising of 
an elevator, caused by an alleged defect in the hydraulic cylinder, the mere 
fact of the accident was insufficient to establish negligence on the part 
of the master. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 34, Master and Serv- 
ant § 881.] 

3. Same—Evidence. 

Evidence held insufficient to warrant a finding that the sudden raising 
of an elevator, by which the servant was injured, was caused by a defect 
in the appliances by which it was operated. 

In Error to the Circuit Court of the United Stites for the Northern 
District of Ohio. 

C. A. Manchester, for plaintiff in error. 
Charles Koonce, Jr., for defendant in error. 

Before LURTON, SEVERENS and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. An action in tort for personal injury 
sustained by the plaintiff while in the service of the Carnegie Steel 
Company. There was a jury, and verdict for the plaintiff and judg- 
ment thereon. 

The question upon which the case must mainly turn is whether 
there was any evidence from which the jury might reasonably find 
the plaintiff in error negligent. This question was saved by a mo- 
tion, at the close of all the evidence, to instruct a verdict for the de- 
fendant below, and an exception reserved. The facts necessary to 
be stated are these: The defendant below is a steel manufacturing 
company. The plaintiff was an employe engaged about the mixer 
house, in the operation of an electric locomotive. Cars, consisting, 
practically, of great metal ladles, set on wheels, were used for carry- 
ing molten iron from the furnaces to the mixer house for further 
steps in its conversion into steel. These ladle cars were pulled from 
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the furnaces, ovtr railway tracks, to the mixer house by a steam 
engine. There it was the business of plaintiff to take one such ladle 
car at a time and pull it on to the platform of an elevator, sometimes 
called a "jack," which platform was crossed by tracks connecting with 
the permanent way from the furnaces. When such a ladle car filled 
with molten metal was properly set upon the platform of the "jack," 
the elevator, upon a signal, would raise it up to an upper floor, where 
its contents would be emptied and the car lowered in same manner 
and returned to the furnaces. This elevator was operated by hydraulic 
pressure ; the admission of water being regulated by valves controlled 
by a lever upon the top floor, under the management of a fellow 
servant, whose business it was to raise or lower the elevator as need- 
ed. These valves were of a standard kind, known as the "Aiken 
Valve." When in normal condition, the full pressure of water would 
raise the loaded platform slowly and with a steady motion. . The 
plaintiff's petition states that on October 27th, about 8 p. m., it be- 
came necessary for him, in the performance of his duty, to move his 
electrical locomotive across this elevator platform, it being at rest, 
and that while doing so the platform, suddenly and with great force, 
and a jerky motion, rapidly arose from its position for some eight 
feet, thereby causing the front part of said locomotive to be raised 
with said jack, while the rear part was still upon the main track, 
whereby the said car was so tilted as to throw him with great force 
from his position in said locomotive, causing a severe injury. This 
result must have been a consequence of the operation of the lever con- 
trolling the power Which operates the elevator, or of some defect in 
the valves by which water was admitted without the intentional move- 
ment of the lever opening and closing the valves. Confessedly, if 
the movement was due to the negligence of the employ^ in control of 
the lever, there would be no responsibility to the plaintiff, for it would 
be an injury due to the fault of a fellow servant. There was no evi- 
dence directly tending to show that the servant so in control of the 
lever had made any untimely movement. Indeed, he testified that at 
the time of the accident he was upon an errand in another part of the 
room, having left his lever at rest upon a center. Neither is there the 
slightest evidence of any defect in the lever, and no evidence tending 
to show that it might move automatically. 

The specific negligence averred, and to which all of the evidence 
was directed, was that there was a defective valve, whereby water was 
permitted to pass through it, under pressure, in sufficient quantity 
to force the elevator up, and that the Carnegie Company had knowl- 
edge of such defective valve, or should have had knowledge if they 
had used due care in inspecting this elevator and its valves. Con- 
cerning the possibility that the lever above had been inadvertently or 
negligently handled, the circuit judge said to the jury that there was 
"no direct evidence" of such manipulation, though he very properly 
added that "the inference could be drawn from all the circumstances 
that it was in that way that the jack had been put in motion." In 
respect to the alleged defective valve, the court said : 

"If from all the evidence in the case yon are satisfied, hy a preponderance 
of the evidence^ that the cause of the elevation of the jack« resulting in the lH- 
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Jiir7» was BOkne defective condition ot the valve, whereby water was permitted 
to pass throngh it under pressure, and that it was not caused by any movement 
originating in the lever on the third floor, then I say to you that the fact that 
the water did so enter the valves and in consequence of this the Jack rose 
* * * will permit an Inference of negligence on the part of the defendant ; 
that is to say, the circumstances of the jack rising under these conditions 
would itself speak, as the law puts it, and amount to primary proof of negli- 
gence on the part of the defendant" 

Recurring to this, the learned judge later said: 

"Ton are not permitted to guess or speculate as to the cause of the accident. 
The burden, as I said, is upon the plaintiff to show, by a preponderance of the 
evidence, what its cause was ; but, if the plaintiff has shown such a condition 
of things as I have Just referred to, then that shifts the burden to the defend- 
ant of showing, by a preponderance of the proof, that it was in the exercise 
of ordinary care.'* 

We shall not stop to consider the objections to this charge based up- 
on the fact that the plaintiff was an employe, and that, as between 
servant and master, there is no presumption of negligence from the 
mere proof of the happening of this accident. In such a suit it is 
not enough to show that there was a defective tool or machine and 
that the injury was due to such defect. The servant must go further, 
and show that the defect was known to the master for a sufficient time 
to have enabled him to repair, or should have been known, if there 
had been due inspection according to the ordinary coux-se of prudent 
employers. .Texas & Pacific Ry. Co. v. Barrett, 166 U. S. 617, 17 
Sup. Ct. 707, 41 L. Ed. 1136; Patton v. Texas & Pacific Ry. Co., 179 
U. S. 658, 21 Sup. Ct. 275, 45 L. Ed. 361 ; Illinois Cent. Railroad Co. 
V. Coughlin, 132 Fed. 801, 802, 65 C. C. A. 101. In Cincinnati, etc., 
Ry. Co. V. South Fork Coal Co., 139 Fed. 528, 71 C. C. A. 316, 1 
L. R. A. (N. S.) 533, we gave elaborate consideration to the cir- 
cumstances under which the fact of negligence may be inferred from 
the nature of an accident, and noted the distinctions to be observed in 
applying the rule of res ipsa loquitur in suits between employers and 
servants and those in which liability to passengers or strangers is in- 
volved. It was not enough to show that this accident had occurred 
through an erratic and unexplainable rising of the elevator. That might 
have made a prima facie case of negligence in favor of a passenger or 
stranger; but the plaintiff was an employe, and the burden was upon 
him to show that this sudden erratic upward movement was due 
to some defect in the mechanism which was known, or should have 
been known, to the Carnegie Company, and which they had neglected 
to repair. The distinction referred to is pointed out in the cases cited 
above. The pinch of the case was, not only whether the plaintiflF had 
shown a defective valve which might have produced such an un- 
expected and rapid movement as that described by the plaintiff, but 
also whether the defect was known or might have been known if 
ordinary care had been exercised. 

The court denied a request to instruct a verdict for the defendant 
evidently upon the theory that there was evidence from which the 
ji^ry might infer that the trouble was due to a defective valve, and 
that, if they found that to be so, the burden would shift to the de- 
fendant to show that the defect was not known or discernible by 
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ordinary care. We find ourselves unable to discover evidence upon 
which a jury might reasonably ascribe plaintiff's injury to a defective 
valve. For this reason, it was error to refuse the instruction to find 
for the plaintiff in error. The plaintiff's pleading averred that the 
negligence of the defendant consisted in having "negligently omitted 
to repair the spools of said jack and the parts thereto belonging, 
including the leathers thereof, and permitted same to become so worn 
and out of repair that they did not operate in the manner for which 
they were intended and as a result permitted said jack, without be- 
ing controlled by said lever, to rise. * * * " Counsel for defendant 
in error now insist that there was evidence that the spools were 
working loose, and expert evidence that under such conditions water 
would leak in and when the cylinders filled cause the jack to move up. 
We have given the facts a careful scrutiny, and are persuaded that 
if there be any evidence from which the jury might infer this move- 
ment of the jack which injured the plaintiff was due to a defective 
valve, and that the defect was known or might have been known by 
ordinary care in inspection, that such evidence is not such as in law 
would justify a finding for the plaintiff. 

Plaintiff's injury occurred about 8 or 8:30 o'clock p. m., upon a 
Sunday night. He introduced as a witness one Seaborn, who, at the 
time of this accident^ was second helper to the millwright foreman, 
Davis. Seaborn testified that about 6 o'clock p. m. of the day of the 
accident Davis said to him that the spools in jack No. 2, the one here 
involved, "had been reported working loose," and that witness and 
Ward, who was first helper, must go and see what could be done with 
them. Davis' statement that the spools of No. 2 were reported as 
working loose cannot establish the fact that they were loose. The 
evidence was competent only to show notice to Davis, if by other and 
substantive evidence it should appear that in fact the spools were 
"working loosely." Seaborn then testified that, in accordance with 
this order, he and Ward took out the spools after cutting off the 
pressure, but found "nothing wrong with them,'* This examination, 
if the witness is credible, occurred only about two hours before the 
accident. In passing, we may observe, though any question of credi- 
bility would be for the jury, that Davis denied that any such report 
as to the spools of jack No. 2 had ever been made to him or that he 
ever so told Seaborn, or that he directed either Seaborn or Ward to 
examine that valve. Although every one engaged on or about this 
elevator was examined, no one, including Ward, ever heard of any 
examination of this valve at 6 o'clock or at any other time during the 
afternoon of the accident, and all deny that the operation of the 
elevator could have been stopped for such a purpose without their 
knowledge. But, if Seaborn is to be credited at all, he not only does 
not testify that he found the spools working loose, but that he found 
nothing wrong with them. Thus, unless there is some other testimony 
as to the fact that the spools were working loosely, plaintiff had no 
case to go to the jury. The only other scrap of evidence is that of 
Ward, who Seaborn says made with him the examination before re- 
ferred to. After denying that Davis ever told him of any reported 
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looseness of the spools of this valve or that he made any examination 
at 6 o'clock p. m., he says that the rule of the company was that these 
valves should be examined every Saturday or Sunday, and that under 
this general custom he made the usual weekly examination of the 
valves of No. 2 jack on Sunday morning about 8 o'clock a. m. Touch- 
ing this, Ward said, after having his attention called to the day of 
Byer's injury: 

''Q. What time did you go to work on tbat Sabbath? 

•*A. 6:30. 

**Q. In the morning? 

"A. In the morning. 

'*Q. Tou may state whether you made any ln^>ectIon of the valye of the 
No. 2 Jack that morning? 

"A. Yes, sir ; I fitted the spool up, put new leathers on, 

"Q. About what time? 

*'A. Well, it was between 8 and half past 8. 

•*Q. That was In the morning? 

••A- Yes, sir. 

**Q. Now, teil the Jury what you did in inspecting, 

"A. Well, the leathers on these, we call them 'cups' sometimes — ^these cups get 
cut more or leas, or would get soft, and I put all new cups on those valves £id 
greased them and put them back in. 

"Q. Did you remove the spools in making that Inspection? 

"A. Yes, sir. 

"Q. Took off the nuts at the end, did you« of the spool? 

•*A. Yes, sir. 

"Q. And put in new leathers? 

"A. New cups; yes, sir. 

''Q. Did you put in good leathers In those places? 

"A. Yes, sir ; we never used anything but good leathers? 

•*Q. Did you observe the condition of tfie valve ; whether it was worn? 

**A. Yes, sir ; it was not an old valve. We hadn't used it very long. 

*'Q. Did you observe the condition of the slippers of the valve? 

"A. Yes, sir. 

"Q. And what was their condition? 

**A. W«ll, there was a little lost motion on the top walking beam, but none 
to hurt it" 

Ward also testified that after this examination he turned on the 
pressure and found that there was no leak whatever. The "slippers" 
referred to are rings of brass, one above and one below the spools, 
and are intended to save wear of the cast parts with which the 
ends of the spools otherwise come in contact. Whether the slight 
"lost motion," referred to by Ward, was the result of wear or some 
other cause, is not explained. Plaintiff's expert did express an opinion 
that the slippers might by wear leave a space between the top and 
bottom of these spools and the slippers, which would cause the spools 
to work loosely and bring about a leaky condition of the valves which 
might result in causing the jack to rise. But, if plaintiff's witness, Sea- 
bom, is to be believed about an examination made by him two hours be- 
fore this accident, there was then no loose working of the spools. 
If Ward is to be credited, and he is not contradicted, he put in new 
leathers at 8 o'clock on the morning of the day of the accident, and left 
the valve in good working condition ; the slight lost motion he found 
in the slippers having no effect in causing the spools to work loose. 
If the spools of this valve Were working loosely from as early as 
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the morning of this accident, it is ngt likely that the defect would 
display itself in a single erratic movement of the jack, or that the 
jack should resume normal operation immediately after and without 
any repairs. A loosely working spool resulting in a leak of water 
into the high pressure cylinder is a condition which is remedied only 
by replacements or repairs. The plaintiff's expert testified that a leak 
due to the loose working of the spools is a condition which will in- 
evitably display itself by the automatic movement of the jack within a 
short time. The force of this evidence was felt, and plaintiflE's coun- 
sel endeavored to modify it by this question : 

"Q. And there can be a leakage which will cause the spools to woric looser 
can there, without causing the Jack to rise immediately? 

"A. No. That is, if there is a leakage in the spools for It to get to the cylin- 
der, yes ; it would cause the Jack to rise, maybe not immediately, but a few 
seconds before it would take effect. 

*'Q. I want to know in a case where the mpoolB are working loose in an ap- 
pliance of this kind, they could not be working loose for a couple of hours with- 
out causing any rise in the Jack? 

**A. No ; they could not be working loose without causing a rise.** 

The expert, Popewich, did, indeed, suggest conditions which might 
suddenly drop a spool below the intake port; but such conditions 
were not here shown to be present, and such evidence could only 
widen the field over which conjecture might range. There was ab- 
solutely no shred of evidence of torn or worn leathers, none of a 
worn cylinder, or the metal sleeves of the spools. The only scintilla 
of evidence touching any possibly worn part was in respect to the 
slippers. But they were metal, and, if worn so as to cause a loose up 
and down motion in the spools, the cause was continuing and not 
sporadic. Neither would a mere leaky condition due to worn leather 
or slipper produce so sudden and swift a rise in the jack as that 
described by plaintiflf. The very character of it tends strongly to show 
that the full force of the pressure must have been suddenly thrown 
into the cylinder by such an opening of an inlet port as could result 
only from the operation of flie lever controlling the valve. This 
seems to be established by the evidence of certain experts of an 
experiment made by producing a leaky valve by scoring a number of 
places in the leather washers and center spool, and then putting on 
the full pressure without opening a port. The result was that the 
jack was raised only one foot in 2 minutes and 40 seconds. Thus it 
is plain that a mere leaky condition would not occasion so sudden 
a rise as that claimed. 

' To repeat by way of summary, we are persuaded that the sudden 
rising up of this jack was not due to a defective valve: (1) By the 
absence of any affirmative evidence of such condition; (2) by the 
fact that the valve worked normally for hours prior to the accident ; 
(3) by the fact that it worked normally immediately after the ac- 
cident without repair; (4) by the fact that by an examination made 
either ten or two hours before the accident, or at both times, re- 
vealed no defective or leaky condition; (5) by the expert evidence 
that a leaky condition from loosely working spools would result 
m a slow rise and not a rapid one as that which occurred. 
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The indications point very strong^ly to a premature movement of the 
lever by the servant who had charge of the movements of this jack, 
notwithstanding his statement that he was not near the lever. The 
biirden, however, was upon the plaintiflf to make substantive proof of 
some negligence — ^the omission of some duty which the defendant 
owed to him. It was incumbent upon him to show either that the 
jack was an improper appliance, or that the company had been negli- 
gent in keeping it in reasonably safe repair. Looney v. Metropolitan 
Railroad Co., 200 U. S. 480, 26 Sup. Ct. 303, 60 L. Ed. 564 ; Illinois 
Cent. R. R. Co. v. Coughlin, 132 Fed. 801, 803, 65 C. C. A. 101; 
Texas & Pacific Railroad Co. v. Barrett, 166 U. S. 617, 17 Sup. Ct, 
707, 41 L. Ed. 1136. There was no substantial evidence from which 
the jury might reasonably find that this accident was due to negli- 
gence. Its cause is wrapped in doubt and uncertainty. It may have 
happened from some cause for which the defendant was not liable or 
'from actionable negligence. It was the duty of the plaintiff to 
make a case from which a jury might reasonably find negligence. 
This it did not do. 

Reverse, and award a new trial. 



LOWDON et al. v. UNITED STATES. 

(Clrcalt Conrt of Appeals, Fifth Circuit December 31, 1000.) 

No. 1,588. 

1. Gbikinai. Law— Indictment— Plea— Fimnq— Time. 

A plea attacking an indictment alleged that it had been found by a 
grand jury two of the members of which had been chosen from the by< 
Btanders, which had "greatly prejudiced defendant." . The plea was not 
filed until after the Indictment had been filed and entered, or until 17 days 
after defendant had returned to the state. The only excuse given for not 
interposing it sooner, was that defendant was not present when the grand 
jury was selected, but was absent, and remained absent from the state 
until a time later than the return of the indictment Eeld^ that the plea 
was not filed in time. 

[Ed. Note. — For cases hi point, see Cent Dig. vol. 14, Criminal Law, § 
043.] 

2. Sams— Trial— Argument of Ck)UNSEL. 

Where accused offered no evidence to prove his good character, and was 
therefore entitled to rely on a legal presumption that his character was 
good, it was prejudicial to accused for the prosecuting attorney, in mak- 
ing a strong appeal to the jury to assume that defendant's character was 
bad because of his failure to prove the contrary, defendant's objection 
thereto having been overruled, and the district attorney not having with- 
drawn the argument 

[Ed. Note,— For cases In poUit, see Cent. Dig. vol. 14, Criminal Law, §{ 
1073, 1674.] 

8. Same. 

Where, in a prosecution of certain bankers for violating the national 
bank act, one of defendants' attorneys in argument appealed to the jury 
saying : "Six of you cannot return a verdict, nor 11, but it takes 12 men to 
reach a verdict," the intent being to acquaint each juror with his power 
and responsibility, it was prejudicial error for the district attorney in re- 
ply to state that, if a juror decided that defendants were not guilty, when 

149 F.-^ 
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' the Juror returned home "his nei^bors might conclude that the Jin^e ot 
the broken bankers' unlawfully and 111 gotten gold in his pocket" had in- 
fluenced his action and decision. 

[Ed- Note.— For cases in point, see Cent Dig. vol. 14, Criminal Law, §Sr 
1676, 1680.] 

In Error ;to the District Court of the United States for the Northern • 
District of Texas. 

Geo. E. Miller and S. P. Hardwicke (Matlock, Miller & Dycus and 
Hardwicke & Hardwicke, on the brief), for plaintiffs in error. 

William H. Atwell, U. S. Atty. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The defendants, James G. Lowdon, presi- 
dent, and Otto W. Steffins, vice president, of the American National 
Bank of Abilene, Tex., were indicted in the couft below for violations . 
of section 5209 of the Revised Statutes of the United States [U. S. 
Comp. St. 1901, p-. 3494]. There were 31 counts in the indictment. 
The district attorney withdrew or dismissed 2 of the counts. Lowdon 
was found guilty on 16 counts, and Steffins on 6 counts. Judgment 
was entered on the verdict, and the defendants were sentenced to be 
confined in the penitentiary for a period of five years. They brought 
the case here on writ of error. 

The indictment was returned and filed on March 21, 1906. Nine- 
teen days afterwards, when the case was called for trial, the defendant 
Lowdon filed a plea in abatement. The substance of the plea was that 
of the regularly summoned grand jurors, only 15 were in attendance, 
whereupon the court ordered the marshal to summon two more grand 
jurors in order that the grand jury should be composed of 16 members. 
It is alleged in the plea that the marshal called two men who were in at- 
tendance on the court, and who had been summoned as petit jurors. 
As a reason for not interposing the plea sooner, it was stated: 

"This defendant says that he was not present in said court at the time 
of the selection, summoning, and Impaneling of the grand jury aforesaid, he 
then being absent from the state of Texas, and remained so absent from the 
state of Texas until a time later than the return of the said indictment." 

The plea contained no averment of specific facts to show tiiat the 
defendant had been prejudiced or injured by the selection of the two 
grand jurors in question. The general statement was made that the 
defendant had been "greatly prejudiced" by the improf)er and illegal 
selection, etc., but no fact was alleged showing injury, except that Sie 
grand jury so organized found the indictment The government, by 
the district attorney, demurred to the plea, because it failed to show 
that the defendant was injured, and because it failed to show that the 
requisite number of jurors did not return the bill of indictment. The 
court sustained the demurrer, and this action of the court is assigned- 
as error. 

Section 808, Rev. St. U. S., c. 86, 13 Stat. 500 [U. S. Comp. 
St. 1901, p. 626], is as follows: 

"Section 808. Number of grand jurors; completing jury. Every grand 
jury empaneled before any district or circuit court shall consist of not less 
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than sixteen nor more than twenty-three persons.- If of the persons summoned 
less than sixteen attend, they shall be placed on the grand jury, and the 
court shall order the marshal to summon, either immediately or for a day 
fixed, from the body of the district, and not from the by-standers, a suflicient 
number of persons to complete the grand jury. And whenever a challenge 
to a grand juror is allowed, and there are not In attendance other jurors 
sufficient to complete the grand jury, the court shall make a like order to the 
marshal to summon a sufficient number of persons for that purpose." 

The contention of the defendant is that this statute was violated by 
the procedure, because the marshal completed the grand jury by sum- 
moning two bystanders. It does not appear in what terms the order 
of the court was made, or that any order was entered on the minutes. 
We do not think the plea makes a statement that calls for a construc- 
tion of the statute. An objection of this kind should be made at the 
earliest day that the defendant has an opportunity to make it. The 
plea may be true, and yet the defendant may have delayed 17 days in 
filing it after his return to the state, and after the bill was filed and 
entered. In Agnew v. United States, 165 U. S. 36, 45, 17 Sup. Ct. 
235, 41 L. Ed. 624, a delay of five days was noted in treating the plea 
as insufficient. In that case, it was also held that the general words, 
that the action complained pi "tended to his (defendant's) prejudice," 
was not sufficient. Without considering whether the statements of 
the plea were otherwise sufficient, we hold that the demurrer was prop- 
erly sustained on the authority of Agnew v. United States, supra. 

On the trial of the case below, exceptions were taken by the defend- 
ants to certain arguments and statements made to the jury by the dis- 
trict attorney. For convenience of reference, these statements or 
arguments will be numbered 1 and 2. They are as follows: 

"(1) Now, gentlemen, has a single man come upon this stand and told you 
about the character of Lowdon as to his honesty? That matter has been put 
In Issue by these charges and this testimony here. Has one? No one; not 
one ; not one ! 7. concede you, my friends, that It Is hard, but I am going to 
say it, it is a hard thing to say, but I ought to say it ; that is what I am here 
for. I am here to prosecute this case, as I say, God Almighty being my helper, 
as fiercely and strongly as I may consider is fair. When that man is charged 
with an offense, or any other man, right at that instant his reputation comes 
in question, and he may support it by the testimony of his people as to 
its goodness. I could not put a witness on and show that it was not good, 
except as I have done by the testimony in this case. It is then passed up to 
him; It -Is his play. Another thing, you need not tell me that these five 
attorneys here — the best that could be gotten — strong men personally, and 
strong men mentally; you need not tell me that these attorneys over- 
looked any bets — to use the common expression. Don't you know that if he 
could have found any witness who would have testified to his good character 
he would have done so? But he brings not one! Not one. ♦ ♦ ♦ 

"(2) As Mr. Cunningham has said to you, that six men cannot return a 
verdict of guilty In this case, nor can eleven; that it is required that 12 
men shall agree before these men can be convicted. In this connection I 
want to suggest to you, gentlemen of the Jury, that I would hate to be the 
obstinate man on this jury who would hang out against a verdict of guilty 
with his fellows In a case like this, where a national banker Is on trial for 
embezzlement, misapplication and abstraction of the property and funds 
of this bank, to the detriment of suffering depositors; because, when I. re- 
turned home my friends and neighbors, who possibly are not versed and 
familiar with the various technicalities and intricacies of the law, might con- 
clude that the jingle of the broken bankers' unlawfully and illy gotten gold 
in Biy pocket had influenced my action. Occupying the position I do, I can- 
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not do less tban my whole duty In this case In the prosecntlon of these de- 
fendants, for fear that it ^ight be said of me that I had received money In 
addition to my salary." 

When each- of the foregoing arguments was made to the jury by 
the district attorney, the cousel for the defendants made objection. 
The court overruled the objections, and permitted the district attorney 
to proceed with the argument, whereupon exceptions were duly re- 
served by the defendants. After the conclusion of the argument in 
the case, the defendants requested charges which, in effect, instructed 
the jury to disregard these arguments, the charges being properly 
framed to remove any improper influence that the arguments might 
have ha,d upon the jury. The court declined to give each of these 
charges, and exceptions were again duly reserved. The bill of ex- 
ceptions shows that the attorneys for the defense, in their arguments 
to the jury, had, without objection, made observations to which, it 
is claimed, the district attorney's remarks were intended to reply. 

The chief function of the legal profession is the administration of 
justice. The duties of the bench and bar are, to this extent, alike. 
The purpose of both is to establish the truth, and to apply the law to 
it. To ascertain the truth is often difficult, and the united labor of 
the advocate and the judge often, it is feared, fails to accomplish the 
desired result. But the experience of all civilized countries shows 
that a trained body of men, advocates and judges, each class perform- 
ing its respective duties, is required even to approximate success in 
the establishment of the truth. Forensic strife and the cross-examina- 
tion of witnesses are the methods best adapted to the ascertainment 
of the truth. It is the duty of counsel to make the most of the case 
his client has given him. It is essential that all that is relevant to 
the case that can be said for each party in the determination of the 
fact and law should be heard. The very fullest freedom of speech, 
within the duty of his office, should be allowed to counsel. In address- 
ing either court or jury, the advocate should be allowed to select and 
pursue his own line of argument, his own method of dealing with the 
evidence, and the application of the law to it. Every fact the testi- 
mony tends to prove, every inference he may think arises out of the 
testimony, the credibility of the witnesses, their intelligence, want of 
sense, or means of knowledge, are all legitimate subjects of discus- 
sion. Illustrations and analogies may be used, based on the testimony, 
history, science, literature, or current events. The court would never 
stop the advocate in his attempt to draw inferences, or to establish in- 
tention, from evidence that has been offered. Whether an inference 
of counsel is rightly drawn from the evidence is for the jury to deter- 
mine. He may, of course, urge a fearless administration of the crimi- 
nal law, and he may complain that juries are more inclined to acquit 
than to convict. On the other hand, for the defense, he may warn 
juries against harsh and hasty verdicts, and may invoke the mercies 
of the law. The field of legitimate speech and appeal is broad- 
broader than we can indicate here. But it is necessary to the proper 
administration of the law that there should be a limit to what the ad- 
vocate is permitted to say to the jury. Cases are to be decided by 
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juries upon the evidence, and when the evidence is offered by wit- 
nesses, the witnesses are subject to cross-examination. A defendant 
should not be subjected to a trial on the unsworn statements of an at- 
torney conducting the prosecution, even when such statements are 
relevant to the case, for he would by this procedure be debarred the 
right of cross-examination and be also deprived of the right of offer- 
ing evidence in rebuttal. It is not within the legitimate province of 
counsel to state facts pertinent to the issue that are not in evidence; 
nor can he assume in argument that such facts are in the case. when 
they are not. And counsel cannot be permitted to make a statement 
of facts, which, under the rules of evidence, would not be received if 
offered, the natural tendency of such facts b^ing to influence the find- 
ing of the jury. To adopt any other view would enable the advocate 
to put before the jury for their consideration statements not tested 
by cross-examination and facts which the law excludes. 

Having said this much in relation to the subject generally, we first 
consider an assignment of error made by Lowdon alone. He offered 
no evidence to prove his good character. He unquestionably had the 
right to rely on the legal presumption that his character was good. 
Mullen V. United States, 106 Fed. 892, 46 C. C. A. 22. The excerpt 
from the argument of the district attorney, numbered 1, is a strong 
appeal to the jury to presume that the character of Lowdon was bad 
because he failed to offer evidence that it was good. This was not 
only getting out of the record, but going contrary to the legal presump- 
tion to which the defendant was entitled. It was assuming that the 
defendant's failure to offer such evidence created a presumption that 
his character was bad. This was not a legitimate and proper argu- 
ment, and, on objection being made, the trial court should have stopped 
the district attorney and should have taken steps to remove, as far as 
possible, its influence upon the jury. But it is urged on behalf of the 
government that, conceding that the argument was not legitimate, it 
does not constitute reversible error. It is true that in like cases where 
the court sustains the defendant's objection to the argument and the 
words are at once withdrawn, it is held that the injurious effect is 
removed, and the incident does not constitute ground for a new trial. 
Dunlop V. United States, 165 U. S. 486, 498, 17 Sup. Ct. 375, 41 L. 
Ed. 799 ; Wright v. United States. 108 Fed. 805, 48 C. C. A. 37 ; 
Kellogg V. United States, 103 Fed. 200, 43 C. C. A. 179. But in this 
instance the district attorney did not withdraw the argument, and was 
sustained in making it by the action of the trial court. The principle 
which secures to every one accused of crime a fair and impartial trial 
on the evidence adduced is violated when the court permits the district 
attorney, against objection, to comment in argument to the jury up- 
on the failure of the defendant to offer evidence of his previous good 
character. McKnight v. United States, 97 Fed. 208, 38 C. C. A. 115 ; 
Bennett v. The State, 86 Ga. 401, 12 S. E. 806, 12 L. R. A. 449, 22 
Am. St Rea 466 j Davis v. The State, 138 Ind. 11, 37 N. E. 397; 
Fletcher v. The State, 49 Ind. 124, 19 Am. Rep. 673 ; Thompson v. 
The State, 92 Ga. 448, 17 S. E. 265; The People v. Evans, 72 Mich. 
367, 40 N. W. 473. 
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The exceptions and assignments of error that relate to the second 
excerpt from the district attorney's argument were taken, and are 
made, by both of the defendants. One of the defendants' attorneys 
appealed to the jury, saying : 

"Six of you cannot return a verdict, nor' eleven, but It takes twelve men 
to reacb a verdict.*' 

The intention was evidently to acquaint each juror with his power 
and his responsibility. Counsel on either side have a right to appeal 
to the' conscience, sympathy, or sense of justice of the individual juror 
in any fair and legitimate argument. Each juror acts, in a measure, 
on his own judgment and conscience, influenced and aided, of course, 
by the counsel, advice, memory, and experience of his fellow jurors. 
But if defendants' counsel should submit an unlawful argument, or 
improper appeal to the jury, his violation of law or ethics would not 
justify the prosecuting attorney in taking a like course. His remedy 
would be to ask the court to stop the defendants' attorney when he 
clearly departed from a legitimate line of argument, or to request in- 
structions that would remove the harmful effect. If a departure from 
the field of legitimate argument by one side was sufficient excuse for 
the other side to pursue the same course, it would possibly lead to the 
trial of cases upon the assertions and statements of counsel, and not on 
the evidence adduced. 

In the second excerpt from the district attorney's argument, he as- 
serted, in effect, that if a juror decided that the defendants were not 
proved to be guilty, when he returned home, "the neighbors * * * 
might conclude that the jingle of the broken bankers' unlawfully and 
illy gotten gold" in his pocket had influenced his action and decision. 
The plain meaning was, if you decide to acquit, your neighbors will 
say you have been bribed w.ith money — with the "illy gotten" money 
of the defendants. Although we acquit the learned district attorney 
of intending any threat, a juror unacquainted with criminal procedure 
might reasonably have concluded that he was warned against a prob- 
able charge of receiving a bribe or of conspiracy. 

In the case of People v. Mull, 167 N. Y. 247, 60 N. E. 629, the court 
of last, resort in New York reversed the judgment of the trial court 
on account of the argument of the prosecuting attorney, although the 
court said that the "evidence in the record was ample to sustain the 
verdict." The argument of the prosecuting attorney in that case was 
that "a failure to convict cannot fail to excite widespread comment 
and indignation among the whole body of citizens of this country." In 
his address, the attorney said : 

"If there is a man who sits in those chairs that is willing to brand himself 
with suspicion by saying that Archie Mull did not commit this crime, my judg- 
ment of his character is not at all correct ♦ ♦ ♦ It is no wonder that your 
neighbors have concluded that the integrity and decency of this panel of 
Jurors, instead of Archie Mull, is on trial here today." 

The court held that this speech being permitted made it doubtful 
"whether the defendant had been fairly convicted," and the judgment 
was reversed. 
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In Williams v. United States, 168 U. S. 382, 18 Sup. Ct. 92, 42 L. 
Ed. 609, the defendant, an officer of the United States, was convicted 
of extortion in exacting moneys from Chinese immigrants for permis- 
sion to land and remain in the United States. The defendant proposed 
to show by witnesses that, while he was acting in such official position, 
"there were more females sent back to China than ever were sent back 
before or after." The representative of the government objected to 
this evidence as irrelevant, saying in open court, and presumably in 
the hearing of the jury : 

"No doubt, every Chinese woman wbo did not pay Williams was sent back.^ 

The Supreme Court said: 

"The observation made by the prosecuting attorney was, under the circum- 
stances, highly Improper, and not having been withdrawn, and the objections 
to it being overruled by the court, it tended to prejudice the rights of the ac- 
cused to a fair and impartial trial/' 

In Hall v. United States, 150 U. S.' 76, 14 Sup. Ct. 22, 37 L. Ed. 
1003, the judgment of the trial court was reversed, because the dis- 
trict attorney was permitted to make an argument, against the objec- 
tion of the defendant, not based on evidence, which tended to preju- 
dice^ the jury against the defendant. We would not embarrass free 
discussion, so essential to the proper administration of the law. We 
would not regard many hasty and exaggerated expressions of attor- 
neys made in the heat of debate, which are not expected to become 
factors in the formation of the verdict. We wish to follow establish- 
ed rules, and to avoid introducing another element of uncertainty in 
the trial of criminal cases by making a new precedent for the reversal 
of judgments. The difficulty of drawing a line between legitimate 
and improper arguments admonishes us that the trial judge often has a 
delicate and difficult task imposed on him. But, under the circumstances 
of this pase, considering the -character of the argument, the refusal of 
the trial judge to interfere at the time the objection was interposed, or 
to correct the probable effect of the argument by a subsequent instruc- 
tion, and because it does not appear affirmatively to us that no injury 
was done to the defendants, we are constrained to hold that the judg- 
ment should be reversed, and a new trial granted to both defendants. 

We do not think it necessary to decide other questions raised. De- 
murrers were filed to each count of the indictment, and they were all 
overruled. The learned district attorney says in his brief that "if the 
court should conclude that the demurrers to counts 6 and 6 should 
have been sustained because of alleged duplicities," there still remain 
14 "unimpeached and unassailable counts." We concur in the view 
of the district attorney that there are a number of good counts in the 
indictment, and, in view of the fact that the defendants may not again 
be put on trial on any count which the district attorney may now deem 
insufficient, it seems useless to enter on the examination of the vari- 
ous assignments of error relating to the demurrers to the several 
counts. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded for a new trial. 
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Na 2»41& 

L Mjuxkb and SsBYAira— Hazabdous BusiNXSGh- Cabs Rsquibbd. 

Where a master was engaged In operating a steam sawmill^ It oweA 
a duty to Its employes to exercise all reasonable care to provide them 
with suitable and reasonably safe machinery and InstrmnentalitLss with 
which to perform tbehr work. 

[Ed. Note.— For cases in polnt» see Cent Dig. toL 84^ Master and 
Servant, H 178, 203.] 

2. Bamb— Dkath or BicPLort^Mc^iaoBRon— QxTssnoii fob Jubt, 

In an action for the death of a sawmill employ^ by being pushed 
against the saw by the log carriage, the fact that the carriage mechanism 
was so oat of repair that the carriage would creep along the track 
toward the saw when the oontroBing lerer was in a position tantended 
to keep the carriage at rest win sufficient to present a Question for 
the jury. 

[Ed. Note^-For cases ta point, see Oeht Dig. vol. 84^ Master and 
Servant, » lOlO-lODO.] 

3. Sakb^Absumsd Bisk* 

Where decedent, a sawmill employ^, gave ncftloe to defendant* of a 
defect in the log carriage, and secured s promise from the superintendent 
of the mill to repahr the same, decedent did not assume the risk of 
injury caused by the defect in the carriage in continuing to work for 
a time thereafter reasonably sui&clent to enable defendant to. repair 
the carriage, unless the risk was so obviously and Imminently dangerous 
that a person of ordinary prudence would not have taken It 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 84, Master and 
Servant §9 574, 683, 587, 641, 644. 

Assumption of risk incident to employment see note to Chesapeake 
& O. R. Co. V. Hennessey, 38 C. a A. 314.] 

4. SaMB-^ONTRIBUTOBT NBGUOKBCfE— PbOMISE OW RePAIB. 

That decedent a sawmill employ^, gave notice to defendant of the 
defective condition of a log carriage, and secured a promise to re- 
pair, did not relieve him from the necessity of exercising reasonable 
care for his own safety in performing his duties, nor deprive the de- 
fendant of the defense of contributory negligence in case decedent failed 
to do so and was Injured. 

[Ed. Note. — ^For cases in point see Cent Dig. voL 84, Master and 
Servant M 675, 676, 706-709, 724, 727, 729.] 

5. TBIAItf--QT7ESTI0NS OW LaW OB FaOI^DiSPOBITION. 

A question of law always arises at the close of the evidence in any 
case in the federal courts, whether there is any substantial proof war- 
ranting a verdict in favor of plaintiff; and, in determining such ques- 
tion, all the evidence and reasonable Inferences therefrom must be con- 
sidered in the light most favorable to plahitifC 

[Ed. Note.— For cases in point see Cent Dig. voL 46^ Trial, {{ 839, 402.] 

d Samb. 

In order to justify the direction of a verdict, in an action tried hi 
the federal courts, the undisputed evidence must be so conclusive that 
all reasonable men, in the exercise of an honest and Impartial judgment 
can draw but one conclusion therefrom, and that the court in the 
exercise of a sound judgment would be required to set aside a Terdid 
returned in opposition thereto. 

[Ed. Note.— For cases in pohit, see Cent Dig. voL 46^ Trial. U 838^ 
MK 879. 883.1 
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T. Masteb and SE»VAin>— Death op Sebvawt— Oowtbibutoby Negltobwcb, 

Decedent, an employ^ In a sawmill, before operations had commenced 
In the morning, took a position on the sawyer's side of the pulleys 
over which the band saw was operated, practically In front of the 
saw, and within two feet of it while It was being run at a high rate 
of speed. Decedent placed his left foot on the rail of the carriage 
track, and his right foot was raised and resting on a lower extension 
of the guard plank, bis back being toward the log carriage. In this 
position plaintiff endeavored to clean sawdust from the upper pulley 
with a stick, and while doing so, the log carriage, the mechanism of 
which was defective, noiselessly crept up from behind him unobserved, 
and before he could escape, forced his body against the teetli of the 
saw, by which he was instantly killed. Decedent had knowledge of, 
and had complained of the cre^lng motion of the carriage, and had 
received a promise of repair two or three days before the accident; 
but, while standing in the positicMi he occupied, he took no precautions 
to ascertain whether the carriage was still. The position that decedent 
took to clean the pulley was peculiar to him, and he could easily have 
occupied a different position where he would have been perfectly safe 
from the danger. Held^ that decedent was guilty of contributory neg- 
ligence, as a matter of law. 

[Ed. Note. — For cases hi point, see Cent Dig. vol. 34, Master and 
Servant, { 729.] 

8. Same— Repaib of Defects. 

Where the repair of a log carriage mechanism in a sawmill would 
probably have involved a reconstruction of the valves leading into the 
carriage cylinder, and have required a general overhauling of the mill 
under and on which the connections between the boiler and the carriage 
were located, and an employ^ complained of a defect in the carriage, 
and obtained a promise of repair, it was the height of recklessness for 
him to presume. In the absence of any evidence that such repairs were 
in progress, that they had been made two or three days after the promise 
was given. 

[Ed. Note. — For cases in point, see Cent Dig. vol. S4, Master and 
Servant, §§ 643. 645, 675, 706, 729.] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Marie F. Boutin, as administratrix of the estate of Frank Boutin, de- 
ceased, brought this action against the lumber company to recover damages 
for the death of the decedent who was her husband. The lumber company 
was operating a steam sawmill at Crookston, Minn. Logs were hauled from 
the river and rolled upon a deck at the north end of the mill from which, 
as needed, they were separately rolled upon a carriage which carried 
them up against a vertically running band saw to be worked into lumber. 
This carriage was about 60 feet long, constructed of wood and iron, 
and sufficiently heavy, bulky, and strong to steadily support and carry a large 
log. It was connected with a piston rod driven by steam conducted from the 
boiler to the cylinder through adjustable valves connected by rods and cranks 
with the operating lever located on the west side of the track on which the 
carriage ran. The head sawyer, by operating the lever, could so open and 
close the valves as to run the carriage back and forth past the saw as busi- 
ness required. When the carriage was not in operation, the lever stood up- 
right or perpendicular. A forward push of the lever started the carriage 
forward from the log deck, and a backward pull stopped the progress of the 
carriage and returned it to the starting point for another similar movement 
The day crew began work at 7 o'clock in the morning, but at 5 minutes 
before 7, the mill was started up to secure the proper speed of the saw, be- 
fore work began. The saw was a continuous band of steel with teeth on one 
edge only, so operating around two large pulleys revolved by steam power, 
and so located at the west side of the track as to present its toothed edge 



- Digitized by VjOOQIC 



682 149 fed£:ral reporter. 

to the end of the carriage as it brought a log op against it for sawing. This 
preliminary start put the pulleys and saw only into motion. It was not 
intended to, and did not, cause the forward and backward movement of the 
carriage. The crew consisted among others of the head sawyer, who, among 
other duties liandled' the lever for operating the carriage, and whose place 
was in front of the pulleys about three feet west of the carriage track, and 
a tail sawyer, who, among other duties, took off the sawed product from the 
carriage after the log had) passed the saw, and whose place was behind the 
pulleys, a safe distance west of the track. The flying sawdust produced by 
the operation of the mill ooUected on the inside of the rim of the upper pul- 
ley, and, in order to keep the machinery in proper adjustment, required ftre- 
quent removal. The rim was about 12 inches wide, and was supported by 
spokes leading from the hub to it, leaving a few inches on either side of 
the spokes so exposed as to be readily cleaned by Iwlding a stick fast against 
it and permitting the revolving wheel to pass it This operation of clean- 
ing off the sawdust was generally performed while the mill was speeding up 
preparatory for beginning work. The head sawyer's business was to clean 
the side of the rim next to him', and the tail sawyer's business the side next 
to him. The place where the head sawyer stood to operate his lever was 
so near to the rim of the pulley that he could reach it with the usual stick 
employed for the puri)ose of cleaning it There was a guard consisting of 
an upright plank between his standing *place, and the revolving pulley over 
which he could safely perform the cleaning process. There were other places 
on either side, and close to the upright plank, where one might stand with 
comparative safety and perform the operation. 

There is evidence tending to show that, by reason of improper adjustment 
of valves intended for admitting steam into the cylinder, it had for some 
time before October 8, 1904, forced its way slightly into the cylinder and 
against the piston so as to move it and the rod connecting with the carriage, 
thereby giving the carriage what is called a **creeping, advancing motion," 
even when not desired or expected, and when the lever was locked In an 
upright position. Although denied by defendant's witnesses, there is evi- 
dence tending to show that such creeping motion had frequently occurred 
Just before October 8th, during the time the mill was being speeded up l>e- 
fore the hour of starting came. The decedent had been working for the 
lumber company for several months in the capacity of tail sawyer. He had 
frequently noticed this apparently automatic creeping motion of the carriage, 
had warned other workmen of it and had cautioned them to exercise care. 
A short time before October 8th he told witness Munn to watch the carriage* 
that he could not tell when It might start Two or tliree days before that day 
he complained to defendant's superintendent about it and secured a promise 
that it should be repaired and put in order. On that day decedent went 
to his work as usual. After the speeding of the mill had begun and about 2 
or 3 minutes before 7 o'clock he went to his place, back or south of the pul- 
leys, took the stick, and cleaned the inside rim next to him. The evidence 
shows that the duties of his employment usually kept him on the south side 
of the pulleys, and did not require him to go to the north side except when 
a newly filed saw was to be substituted for a dull one, on which occasion 
only he was required by the terms of his employment to be on the north side 
to help the head sawyer make the change. But there is evidence tending 
to show that decedent frequently went over to the head sawyer's side and 
performed for him the service of cleaning the rim on that side. 

On the morning in question, October 8» 1904, after cleaning the rim on his 
side, the head sawyer, not having gone to his lever, but standing some dis- 
tance across the carriage track eastwardly thereof examining directions for 
the work of the day there posted, the decedent went over to the north side 
apparently to help the head sawyer. Instead of taking the position of ab- 
solute safety behind the upright guard plank, or either of the other positiona 
of comparative safety a sufficient distance away from the carriage trad;, be 
took a position practically In front of the saw, within two feet of it, while 
It was running at the rate of 5,000 feet per minute, with his left foot on the 
west rail of the carriage track, and his right foot raised and resting upon 
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a lower eztenslan of tbe guard plank ; and there with his back to the car- 
riage that might at any time, as he knew, noiselessly start and bear down 
upon him, he stood holding the stick against the rim of the pulley in the 
process of cleaning it While so doing, and withopt any backward look by 
him, the carriage did start, and, without observation by him, moved down 
upon him, forced his body against the teeth of the saw, and he was instantly 
killed. 

At the close of all the evidence defendant's counsel moved for an instructed 
verdict in its favor. The motion was denied and exception duly allowed. A 
\ierdict and Judgment followed in favor of the plaintiff, and this writ of 
error was prosecuted to secure a reversal of that judgment. 

Thomas J. Davis (Theodore Hollister, on the brief), for plaintiff 
in error. 

Charles Loring (Halvor Steenerson, on the brief), for defendant 
in error. 

Before VAN DEVANTER and ADAMS, Circuit Judges, and 
PHILIPS, District Judge. 

ADAMS, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The defendant was engaged in a hazardous business. It owed a 
duty to its employes to exercise all reasonable care to provide them 
with suitable and reasonably safe machinery and instrumentalities with 
which to do their work. 

The evidence, we think, was sufficient to go to the jury on the issue 
of negligence as charged. It tended to show that defendant did not 
exercise reasonable care in keeping the log carriage well in hand or 
sufficiently under control during the preliminary period of speeding up 
its mill, to prevent its insidious and dangerous movement along the 
track where employes were likely to be. There was also substantial 
evidence tending to show that the decedent complained to the superin- 
tendent of defendant company about the dangerous condition of the 
machinery, and particularly about the sudden and uncontrolled move- 
ment of the log carriage, and secured a promise from him to repair 
the same. The last mentioned facts, unless the risk of remaining was 
so obviously and imminently dangerous that a person of ordinary pru- 
dence would not have taken it while the promised repairs were being 
made,' warranted the decedent in continuing to work 'for the defendant 
for a time thereafter reasonably sufficient to enable it to make good 
the promise, without assuming the risks ordinarily incident to the use 
of known defective machinery (Hough v. Texas Pacific R. Co., 100 
U. S. 213, 225, 25 L. Ed. 612; District of Columbia v. McElligott, 117 
U. S. 621, 6 Sup. Ct. 884, 29 L. Ed. 946 ; Northern Pacific Railroad 
Co. V. Babcock, 154 U. S. 190, 200, 14 Sup. Ct. 978, 38 L. Ed. 958 ; 
Cudahy Packing Co. v. Skoumal, 60 C. C. A. 306, 125 Fed. 470, 
473 ; Homestake Min. Co. v. Fullerton, 16 C. C. A. 645, 69 Fed. 923 ; 
Roccia v. Black Diamond Coal Min. Co., 57 C. C. A. 567, 121 Fed. 
451); but they did not relieve him from the obligation to exercise 
reasonable care and precaution for his own safety while so continuing 
to perform the work. 

Defenses predicated upon assumption of risk and contributory negli- 
gence are essentially different. Choctaw & Oklahoma, etc., R. R. 
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Co. V. McDade, 191 U. S. 64, 68, 24 Sup. Ct. 24, 48 L. Ed. 96 ; St 
T^oais Cordage Co. v. Miller, 61 C. C. A. 477, 126 Fed. 495, 601, 63 
L. R. A. 551 ; Narramore v. Cleveland C. C. & St. L. Ry. Co., 37 C. 
C. A. 499, 96 Fed. 298, 304, 48 L. R. A. 68 ; Cleveland C. C. &- St 
L. Ry. Co. V. Baker, 33 C. C. A. 468, 91 Fed. 224; Peirce v. Clavin, 
27 C. C. A. 227, 82 Fed. 550, 653 ; Miner v. Connecticut River Rail- 
road, 153 Mass. 398, 403, 26 N. E. 994. Therefore, notwithstanding 
the fact that decedent, by giving notice to defendant of the defective 
condition of its machinery and securing a promise of its reparation, 
might have escaped for some time the personal assumption of the risk 
ordinarily attendant upon continued service with such defective ma- 
chinery, he might, and as will be presently seen, did not thereby re- 
lieve himself from the necessity of exercising reasonable care for his 
own safety in performing the service, or deprive the defendant of the 
defense of contributory negligence if he failed to do so. 

In District of Columbia v. McElligott, supra, the Supreme Court, in 
commenting upon the care required of a person situated like the 
decedent, said: 

"If he exposed himself to dangers that were so threatening o» obyious as 
likely to cause injury at any moment, he would, notwithstanding any prom- 
ises or assurances of the district super^-lsor of the character alleged, be 
guilty of such contributory negligence as would defeat his claim for injuries 
so received." 

In St. Louis Cordage Co. v. Miller, supra, this court, after an- 
nouncing the general doctrine of assumption of risk in ordinary cases, 
and calling attention to the exception relieving an employe from its 
obligation after making complaint and securing a promise of repara- 
tion said: 

"Of course cases which fall under the exception are not governed by the 
rule, but the only defense remahiing in such cases Is that of contributory 
negligence." 

And in Homestake Min. Co. v. PuUerton, supra, this court said 
the riile which permits an employe to recover in cases coming within 
the exception is subject to the proviso: 

"That the servant exercised due care and that the defect complained of did 
not render the maq^inery so Imminently and immediately dangerous that he 
should have declined to use It at all until it was repaired." 

See, also, 1 Labatt on Master & Servant, § 432. 
. In the light of the foregoing exposition of the law, we cannot agree 
with plaintiff's counsel that the complaint of defective machinery and 
the promise by defendant to repair it rendered it liable in this action — 
notwithstanding any negligence of the decedent. Such is not the law. 
He might have been relieved from the assumption of ordinary risks 
attendant upon the use of defective machinery, but he still remained 
under the obligation of exercising reasonable care for his own safety. 

The rule defining reasonable care in any given case to be that care 
which ordinarily prudent persons commonly exercise in like circum- 
stances is probably a sufficient generalization, provided emjAasis is 
placed upon the last italicized words. The circumstances surround- 
mg a person at the time of his injury naturally^ as well as a matter 
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of law, furnish an important consideration in determining wJh:ther 
due care is observed by him. When he has such knowledge of danger 
incident to the use of machinery as prompts him to complain to his 
master about it, and to require its repair as a condition for remaining 
longer in his service, such circumstances indicating imminent personal 
peril would most, naturally suggest to an ordinarily prudent person 
the necessity for unusual care and watchfulness for his own safety. 
The triers of the fact should therefore take into consideration this 
naturally prudent instinct in determining whether on a given occasion 
one has exercised ordinary care as just defined. Labatt on Master 
& Servant, supra. It is a well-settled rule, recognized by the courts 
of the United States, that a question of law always arises at the close 
of the. evidence in any case, whether there is any substantial proof 
warranting a verdict in favor of the plaintiff. In applying this rule, 
consideration most favorable to plaintiff must be given to all the evi- 
dence and reasonable inferences arising therefrom (Mt. Adams, etc., 
Ry- Co. V. Loweryi 20 C. C. A. 696, 74 Fed. 463) ; the undisputed evi- 
dence must be so conclusive (1) that all reasonable men in the exer- 
cise of an honest and impartial judgment can draw but one conclusion 
from it (Chicago, etc., Ry. Co. v. Price, 38 C. C. A. 239, 97 Fed. 
423) ; and (2) that the court would in the exercise of sound judgment 
set aside a verdict returned in opposition to it (Railroad Co. v. Jones, 
95 U. S. 439, 24 L. Ed. 606 ; Delaware, etc.. Railroad v. Converse, 
139 U. S. 469, 11 Sup. Ct 569, 35 L. Ed. 213 ; Elliott v. Chicago, Mil., 
etc., Railway, 150 U. S. 245, 14 Sup. Ct. 85, 37 L. Ed. 1068). The 
rule just announced is equally applicable when the issue of contributory 
negligence is involved. Elliott v. Chicago, Mil., etc., Railway, supra ; 
Pyle V. Clark, 25 C. C. A. 190, 79 Fed. 744; Missouri Pacific Railway 
Co. V. Moseley, 6 C. C. A. 641, 57 Fed. 921 ; Claus v. Northern Steam- 
ship Co., 32 C. C. A. 282, 89 Fed. 646 ; Rich v. Chicago, Mil, etc.. 
Railway (just decided by this court) 149 Fed. 79. 

Tested by the rule just announced in any or all its phases, we en- 
tertain no doubt about the contributory negligence of the decedent in 
this case. Conceding to him the full right of going to the head 
sawyer's side of the pulleys, and conceding that it was his duty to 
clear that side of the^rim of the upper pulley as well as his own, both 
of which are disputed by defendant, his method of doing the work 
according to the undisputed evidence was peculiar to himself. There 
is no substantial proof that any one else ever undertook to clean that 
side of the rim when standing as- and where the decedent did. There 
is satisfactory proof that no head sawyer whose employment expressly 
comprehended that duty ever undertook to do it that way. Only one 
witness out of many who were examined testified that he had ever seen 
decedent do it in that way, and this witness said that it could have been 
done some other way, but that it appeared to be the easier way to do 
it by standing in the place where decedent stood. It must be borne 
in mind that the cleaning could not have been done when the saw 
was not in motion. The pulley necessarily had to revolve in order to 
clean the rim, and with its revolution, the saw was also necessarily 
in motion, so that any proximity to the saw while cleaning the rim was 
potentially dangerous. 
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The decedent was in the prime of early manhood, and possessed 
of unimpaired faculties of mind and body so far as the record dis- 
closes. He knew of the creeping tendency of the carriage, and was 
aware of its lurking danger and horrible consequence. He had only 
a few days before warned a fellow laborer of its liability to suddenly 
start and move upon the tracks toward the saw, and cautioned him to 
be careful. Only two or three days before, he had given notice to 
his employer that he could not continue in its service, if it did not put 
a stop to that dangerous action. With all this knowledge, at a time 
when the mill was speeding up and when alone the creeping motion 
could occur, and when, as known by him, it was liable to occur, he took 
his place on the track over which the carriage would necessarily move, 
in front of and close to the rapidly moving saw, and occupied himself 
intently with cleaning the rim of the pulley. He was in a place of im- 
minent danger, in such circumstances, and with such knowledge of his 
peril as, under the rule requiring him to exercise the care which or- 
dinarily prudent persons do under like circumstances, imperatively de- 
manded immediate, constant, and anxious vigilance and watchfulness 
on his part. He exercised no vigilance at all. He could have detected 
the approach of the carriage by looking, but he did not. He paid no 
heed to the momentary possibility well knowrf to him of the carriage 
moving down upon him, but stood there, back towards its approach, 
until about the moment it struck him, when, by its touch and a warning 
shout of one of his co-employes, he was aroused from his danger too 
late to save himself from the inevitable consequence. Tested by any 
expression of the rule governing the subject, found in text-books or ad- 
judicated cases, the conduct of the decedent, as disclosed by uncon- 
tradicted and indisputable, proof, was so heedless of consequences, so 
hazardous and reckless as to clearly constitute contributory negligence 
on his part, and to warrant and require the court to say so as a matter 
of law. 

Counsel for plaintiff ask us to say that, because of the promise to 
repair made two or three days before his death, the decedent had a 
right to assume that the machinery had, during those two or three 
days, been so repaired as to prevent the creeping motion of the carriage. 
Such repairs probably would have involved a i:econstruction of the 
valves leading into the cylinder, and possibly of the pipes leading from 
the boiler to the cylinder, and of the rod leading from the piston to the 
carriage, and any of these repairs probably would have required a gen- 
eral overhauling of the mill under and upon which the connections be- 
tween the boiler and the carriage were located. It is inconceivable 
that this work could have been done without attracting general atten- 
tion; but whether the repairs might have been made in two or three 
days or not is wide of the mark. Considering the imminent peril and 
danger of doing what the decedent did unless the repairs had been 
made, it was the height of recklessness to blindly assume without in- 
quiry, and in face of the improbability of their being done without his 
knowledge, that they had been made, within the short period of time 
mentioned, and on such mere assumption to have incurred the great 
risk which he did. 
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'Again counsel contend that the decedent, being a short man, could 
not conveniently reach over the upright guard plank from which the 
head sawcr always cleaned his side of the rim of the pulley. That 
may be so, but whether convenient or not he could have done it, and 
he could also have performed the act of cleanin^f while standing at the 
side of the plank, somewhat nearer to the revolvmg pulley. There was 
no special urgency on the morning when the casualty .in question hap- 
pened which required any impetuous, hasty, or unusually prompt ac- 
tion by the decedent. He had ample time to do the work before 7 
o'clock. A place from which he could have performed his task in 
perfect safety was provided by defendant, and he was not justified from 
any considerations of personal convenience or otherwise in ignoring 
that provision and adopting the terribly dangerous method which he 
did. Morris v. Duluth, etc., Ry. Co., 47 C. C. A. 661; 108 Fed. 747; 
Gilbert v. Burlington, etc., Ry. Co., 63 C. C, A, 27, 128 Fed. 529. 

After a careful consideration of all the evidence, and of all the prop- 
ositions of law contended for by learned counsel for the plaintiff, we 
are constrained to say that contributory negligence was so apparent 
from all the evidence that the Circuit Court erred in not instructing the 
jury to find for the defendant. The judgment must be reversed, and 
the cause remanded, with instructions to grant a new trial; and it is so 
ordered. 



CONEY ISLAND CO. v. DENNAN. 

(Clrcait Obnrt of Appeals, Sixth Circuit January 19, 1907.) 

No. 1,56a 

It Cabbters— AcnoNs vob Death or Passengebt— Qxtbstions fob Jubt. 

Defendant operated a passenger boat between the city of Cincinnati and 
a pleasure resort a few miles up the river. Passengers in going to and 
from the vessel at Cincinnati passed over a wharfboat, between which and 
the steamer there was a railed bridge three feet wide, and on tlie side 
of the steamer, where it rested, there was a space in the railing nine feet 
wide. Guards were usually stationed at such space on either side of the 
bridge to protect passengers going off the t)Oat from stepping or falling off. 
Plaintiff's intestate, a boy 12 years old, with his motber, ber sister, and 
two small children, returned on the boat late one evening with some 1,000 
other passengera There was much crowding at the bridge, and each of 
the women carried a child. In passing onto the bridge in some way plain- 
tiff's intestate went to one side, and fell between the boats and was 
drowned. There was evidence tending to show that there were no guards 
stationed at the sides of the bridge. Held, that the question of defend- 
ant's negligence waer one for the jury. 

TEd. Note. — ^For cases in point, see Cent Dig. vol. 9, Carriers, |t 1315, 
1819.] 

2. Wbit of Bbbob— Review o» Iw b t buoti ows— Etc?bpttow8. 

An exception to a charge, In order to found a .right to review, must be 
sufficiently distinct and specific to direct the attention of the court to the 
particular error which is the subject of complaint. 

(Ed. Note. — For cases in point, see Cent Dig. vol. 2» Appeal and Error, 
. f 1141 ; vol. 46, Trial, H 689-603.] 

3b TBIAIi— iNSTBUOriONS— CONTBIBUTOBT NeOZJOENCE OF CHILD. 

In an action to recover for the death of a boy 12 years old through the 
mll^Eed negligence of defendant, a requested instmctlon, stating generally 
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that plaintiff could not recover if the deceased failed to exercise reason- 
able care, was properly refused, where it did not explain or define what 
would constitute reasonable care in one of bis age. | 

[Ed. Note.~For cases in point, see Cent. Dig. vol. 46, Trial, { 4S&; toL 
37, Negligence, § 8d3.] 
4. Negligencb— Death or X^HiLD—CoNTBiBUTOBTNEGUGENOifi OF Parent. 

In an action by a mother to recover for the death of her son, 12 years 
old, by falling from a boat on which he was a passenger with her, through 
the alleged negligence of the defendant, which was operating the boat, an 
instruction that plaintiff was bound to exercise ordinary care for the 
safety of her son, and if she failed to do so, ''and her failure In any way 
contributed" to her son's loss, she could not recover, was properly refused, 
as covering any negligence of plaintiff which may have contributed to 
her son's death however remotely. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 37, Negligence, { 396. 

Imputed negligence, see Chicago, G. W. Ry. Co. v. Kowalski, 34 C. 

0. A. 4.r 

In Error to the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio. 
Chas. H^ Stephens and Lawrence Maxwell, Jr., for plaintiff in error. 
C. C. Benedict and' J. Hartwell Cabbell, for defendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. This was an action brought by the i 

administratrix of Clarence M. Henry to recover damages for wrongful 
negligence of the defendant, resulting in the death of the person whose j 

representative she is. It is founded upon a statute of Ohio, giving a j 

remedy in such cases for the benefit of the relatives of the deceased who 
have suffered pecuniary loss from the death. 

The circumstances out of which the cause of action is supposed to 
have arisen are these : Coney Island is a pleasure resort a few miles 
up the Ohio river from the city of Cincinnati. The Coney Island Com- 
pany is a corporation organized under the laws of West Virginia, and 
was in 1904 the owner of the Island Queen, a steamboat plying be- 
tween the city and the resort during the summer months of that year 
for the carriage of passengers. At the landing at the city, for the 
purpose of embarking and discharging passengers, the company had a 
wharfboat, over which passengers passed from the landing to the 
steamer and from the steamer to the landing. On the afternoon of 
August 26, 1904, the deceased, who was a boy of about 12 years of age, 
with his mother and a sister of hers and two young children of 3ie 
latter, took passage on the steamer from the city to the resort, and, 
after spending some time there, returned to the city on the last trip of 
the steamef for that evening. This was about half past 11 o'clock. The 
mother, her sister, and the children passed together from the steamboat 
toward the wharfboat. Both vessels at the passageway were much 
crowded. The mother was carrying one of the small children and her 
sister the other.. The boy, Clarence, was by the side of his mother. 
Having difficulty in getting along in the crowd, his mother told Clar- 
ence that if he should get separated from her he should wait for her oil 
the wharfboat This was while they were nearing the wharfboat and 
moving slowly. In front or somewhat to one side of their course was 
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the gangway or bridge for crossing from the steamer to the wharf- 
boat. There was an opening in the railing around that side of the 
steamer of about nine feet, and in the middle of this was the bridge, 
about three feet wide, and having rails on each side to prevent people 
from falling off. This bridge was movable, and when in use rested 
partly on the steamer and partly on the wharfboat, and was intended to 
provide passageway from one vessel to the other. There was an open 
space of about three feet on each side of the bridge, extending to the 
post at the end of the railing. The vessels were near together, but 
there was an opening down between them of the width of from 7 to 
20 or 24 inches, as estimated by different witnesses. Soon after the 
mother's direction to the boy, above stated, he got separated from his 
companions. He followed a lady who went over the opening at one 
side of the bridge, but in some way lost his footing, fell down through 
the opening, and was drowned. There was evidence tending to show 
that tihe crowd was dense about the gangway, moving in a mass. The 
sister of the boy's mother testified: "We had just to move with the 
crowd; we couldn't get one way or the other." More than 1,0Q0 
people, men, women, and children, were on the steamer. The boy was 
bright and capable beyond his years, but neither he nor his mother had 
ever been on a steamboat before. The evidence tended to show that 
the bridge was liable to get misplaced from the rocking and listing of 
the boats, and that the wide opening in the railing was to accommodate 
the changing relation of the boats, and that the company kept a guard 
of from two to four men around the bridge to keep it in position, and 
also to keep passengers from going over the openings at the sides of it. 
But there was also evidence that on this occasion either there were no 
guards there, or, if there were, they did not stop or warn passengers 
who crossed at the sides of the bridge. We have stated the case in this 
detail because of the contention that the court erred in not instructing 
the jury to find for the defendant. The jury found a verdict for the 
plaintiff, and assessed the damages at $4,000. 

Counsel for the plaintiff in error submit four questions for our con- 
sideration on this review : 

(1) Whether the court erred in refusing to give the peremptory in- 
struction asked. (2) Whether the court erred in its instructions in 
stating the nature of the contributory negligence of the plaintiff which 
would bar the recovery. (3) Whether the court erred in refusing to 
charge the jury that, "if there was an open space between the boat and 
the wharfboat, which rtight have been seen by Clarence Henry if he 
had used reasonable care' while leaving the boat, and you find that he 
walked or fell into such open space for want of reasonable care, the 
plaintiff cannot recover." (4) Did it err in refusing to instruct the 
jury that: 

"The plaintiff, the mother of the deceased, was bound to exercise ordinary 
care under all the circumstances for the protection and safety of her son ; and 
If she failed to do so, and her failure in any way contributed to her son's 
loss, then she cannot recover herein." 

1, In view of the facts (those either not disputed or such as the jury 

might find from the evidence) we think there were grounds upon which 

140 F.- 
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the jury might conclude that the company was at fault in not provid- 
ing more ample means for safely passing from the steamer to the 
wharfboat. There was a large crowd of passengers, many of them 
women and children, and the bridge was narrow. The boats were so 
near together as to tempt the unwary, the bridge being crowded, to 
pass over at the opening by the sides of it, and yet there was danger, 
as the sequel showed, that passengers might by a false step fall down 
through the opening. That there was danger of it, which the company 
itself appreciated, is shown by the fact that its practice was to station 
guards there, whose duty it was to see that passengers did not pass be- 
tween the bridge and the end of the railing; but more especially, be- 
cause the passage in that way was dangerous, and the company owed 
a duty to its passengers to maintain a guard there, to prevent accidents 
which were liable to happen from attempts to pass over the open space, 
and the evidence, as we have said, tended to show either that the 
guards were not stationed, or, if they were, they did not attend to their 
duty in this regard, and that the accident resulted from this fault. 
With respect to the contributory negligence charged by the defendant, 
we shall have more to say further on. We think it would have been 
palpable error for the court to have charged the jury that the evidence 
would not justify a finding that the defendant was negligent in the 
discharge of its duty to the deceased. 

2. In his charge to the jury, the presiding judge, after referring to 
the circumstances of the accident, and coming to the subject of the 
contributory negligence of the boy, wherewith he was charged by the 
defendant, said: 

"In view of all these conditions that I have attempted hastily to sketch, 
and which you must carry in your minds, did that boy, at that time, know 
and appreciate the danger, if he attempted to step from the boat over to the 
wharfboat, of falling into the river? Do the conditions presented require or 
justify that conclusion? If he, for the sake of getting over to the wharfboat 
ahead of the great body of people on board who were pushing over the bridge, 
took the risk, then it was his own negligence that caused him to fall into 
the river ; but if he did not appreciate it, if because of his age he did not un- 
derstand and did not appreciate the danger, but believed that he could pass 
In safety, that he might follow the woman who was passing over, and he was 
not advised to the contrary, then you would not be warranted in saying that 
he assumed the risk, or that he was negligent in following the woman over to 
the wharfboat In that way — the woman who preceded hhn." 

And in varying forms of expression this instruction was several 
times repeated in the course of the charge. The complaint made of 
this instruction is that it supplied a wrong test of the negligence of 
the boy, and that the court, instead of instructing the jury that his 
negligence depended upon his actual appreciation of the danger, should 
have told them that it depended upon the appreciation which he oug^ht 
to have had of the danger, because it is said his lack of appreciation 
may have arisen from his carelessness and inattention and the failure 
to exercise the faculties he possessed. But we think the criticism is too 
sharp, and does not fairly interpret the language of the court. In the 
circumstances of the case the jury were compelled to judge of the 
boy's knowledge of the danger by the test of probability. Taken alto- 
gether, the instruction of the court was that, if the boy had the means 
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of knowing the danger, and chose that way instead of going by the 
bridge, he was negligent. "Knowing the danger," said the court, 
"fully appreciating it, did he deliberately choose that way, with all the 
risks it involved, rather than the way over the bridge?" It may be 
admitted that the boy, if he was not pressed on by the crowd and had 
freedom of action, and so was given a choice, was bound to exercise 
tlie faculties he possessed, and whether he did this in a reasonable way 
was to be determined from all the circumstances. Deliberately choos^ 
ing necessarily implies the exercise of the faculties of the boy upon the 
knowledge which he possessed. In the case of Klatt v. Foster Lumber 
Co., 92 Wis. 622, 66 N. W. 791, which is cited for the plaintiff in error, 
the court stated the grounds of the rule which is invoked as follows : 

"The exercise of ordinary care Includes the fair use of one's faculties and 
opportunities of observation, in order to leam and comprehend the dangers 
which are naturally incident to the situation." 

This as a general statement is undoubtedly correct. But it has more 
reasonable application to a case where the injured party is an adult, 
and has had previous opportunity for learning the dangers of the situa- 
tion. It has, however, a much feebler influence when ftie injured 
person is a mere youth without experience, brought into peril on the 
instant without previous opportunity for observation; for how could 
there be a duty to remember what he had never known, or to act upon 
an apprehension of danger which he did not at the time understand? 
But, whatever may be said of the technical merit of the distinction ad- 
verted to in its application to the facts of this case, other considera- 
tions incline us to overrule this assignment of error. Notwithstanding 
the fact that the court repeatedly gave its instruction upon this point 
in the language stated, its attention was at no time called to the modifi- 
cation which the counsel now insist should have been made. At the 
close of the charge the court said to the jury: 

**I want to say to yon, gentlemen, that if Clarence Henry knew and appre- 
ciated the danger in attempting to step over onto the wharf boat, he was guilty 
of negligence that would deprive the plaintiff of the right to recover." 

Counsel for the defendant said: "We cannot hear, your honor." 
Whereupon the court rejoined : 

"I will repeat, for the benefit of counsel, that If Clarence Henry knew and 
appreciated the danger of attempting to pass over from this open space to the 
right of the bridge, onto the wharfboat, he was guilty of negligence, and It 
would be no excuse that the woman in front of him was using that way In 
passing over'; he could not Justify his action by following the woman in front, 
or anybody else." 

The counsel, without any suggestion of the error now complained 
of, filed eight exceptions to the charge, of which one was to so much of 
it as related to the subject of contributory negligence, reciting brief 
parts of it, but not indicating any ground on which the exception was 
rested. Nor was there any disclosure of the point now raised in the 
motion for a new trial, though from the opinion of the court it would 
seem that it was raised at the hearing of the motion. We must there- 
fore suppose that the counsel did not at the trial intend to present or 
haye in mind the distinction between actual knowledge and tJie obliga- 
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tion to act upon it, and that it was developed upon subsequent examina- 
tion of the record. In that case, error could not be assigned upon the 
instruction, though faulty. Counsel were bound to present their point 
at the trial, so that the court might consider it, and cannot, under a 
broad exertion not aimed at it, upon subsequent search for error and 
finding it, bring it forward as a 'ground for reversing the judgment. 
It is a well-settled rule that an exception, in order to found a right to 
review, must be sufficiently distinct to direct the attention of the court 
to the particular error which is the subject of complaint. A challenge 
which is aimless, and points to nothing in particular, either in what is 
expressed or omitted, does not perform the object of an exception. 
And it is equally well established that when without special request the 
court gives an instruction which is in the main correct, but requires 
some modification or addition to make it quite so, it is the duty of coun- 
sel for the party whose interest requires the modification to ask for it 
or challenge the instruction because of the defect, and if they fail to 
do this they are deemed to be content with it This assignment of error 
IS also overruled. 

3. The third request of the tlefendant for instructions was this : 

"If there was an open space between the boat and the wharfboat, which 
might have been seen by Clarence Henry if he had used reasonable care while 
leaving the boat, ahd you find that he walked or fell into such open space for 
want of reasonable care, the plaintiff cannot recover." 

Unless a request for instructions is entirely correct, and may properly 
be given without qualification or liability to be misunderstood, there 
is no error in refusing it. Brooks v. Marbury, 11 Wheat, 78, 6 L. 
Ed. 423. While, perhaps, this instruction might in general be applica- 
ble to the case of an adult,, it would need to be accompanied by an ex- 
planation of what due care is in the case of a young and inexperienced 
person. What care does this request imply was required of him? Was 
it care in attempting to cross at the opening, or was it care in 
crossing? It should have specified, so as to direct the jury to the 
point of its application. Besides, we think that, although this' instruc- 
tion was not given in the language or form in which it was expressed, 
the .court did in substance state this rule, explained as it should 
be by reference to the youth and inexperience of the boy. If, in 
the language of the court, he attempted to cross at the opening be- 
cause from his youth and inexperience he did not understand and ap- 
preciate the danger, he was not guilty of that want of due .care which 
would bar the action. 

4. It is also assigned as error that the court erred in not giving tlie 
sixth instruction requested by the defendant. It was as follows: 

"The plaiDtlff, the mother of the deceased, was bound to exercise ordinary 
care under all circumstances for the protection and safety of her son, and if 
she failed to do so, and her failure in any way contributed to her son's loas, 
then she cannot recover herein." 

It would seem that the court overlooked the averment of negligence 
on the part of the mother contained in the answer, for in stating the 
issues in the charge to the jury, after referring to the denial of negli- 
gence on the part of the defendant, the court goes on to say: "Def end- 
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ant further says that if he did fall from the 'Island Queen' and was 
drowned, it was because of his own negligence, and not the negligence of 
the defendant," and makes no mention of a charge of negligence on the 
part of the mother; and the record leaves open the possibility that the 
court declined this instruction because it was not supposed to be in 
issue. If such an inadvertence was seen, it was the duty of counsel to 
correct it. "But it may not have been noticed, and we shall not dispose 
of the question on that ground. The Supreme Court of Ohio, in 
Wolfe V. RaUway Co., 55 Ohio St. 617, 45 N. E. 708, 36 L. R. A. 812, 
held that, in the trial of a case arising under the Ohio statute — 

''the contributory negligence of the beneficiaries, who are to receive the 
damages, and for whose benefit the action is brought in the name of the ad- 
ministrator, is clearly a defense to the action, available to the person or cor- 
poration causing the injury." 

Admitting, for the present purpose, that this was in such sense a con- 
struction of the statute as the federal court is required to follow, a 
question arises whether the defense stated by the answer that, after 
denying its own fault, the death of the deceased "was caused solely by 
his own carelessness and that of his mother/' would support a defense 
rested upon the contributory negligence of the mother — a defense 
which implies co-operative negligence oh the part of both parties. We 
have some doubt upon this question (as to which see 5 End. PL & 
Prac. 11, 12 and Watkinds v. South. Pac R. Co. [D. C] 38 Fed. 
711, 4 L. R. A. 239), but prefer to rest our decision upon the ground 
that the request was not of itself a proper one to be given. The court 
is asked to say that, if the mother failed to use ordinary care for her 
son, and the failure in any way contributed to his loss, she could not 
recover; but this would not be so unless her failure to use due care 
contributed proximately to his loss. Any remote failure to exercise 
care for him, as, for instance, taking him along with her on that trip, 
would not bar the action. 7 A. & E. Encyc. of Law (2d Ed.) 380. 
Besides, if this instruction was intended to include negligence in tak- 
ing the boy with her, it is to be observed that the evidence leaves no 
room for doubt that the company received and carried men, women, 
and children indiscriminately. It was therefore in no position to 
complain if the latter were brought along. But probably the instruc- 
tion requested was intended to apply to the care the mother gave the 
boy while they were passing along just before the accident, and we 
think there was no evidence which fairly justified a* finding that she 
was guilty of negligence. The evidence leaves no doubt that the steam- 
boat was much crowded. The only witnesses who testified to the im- 
mediate facts were Mrs. Dunham, the mother's sister, and the mother 
herself. The former testified that the mother said to the boy, "Clar- 
ence, you stay right by mamma, for fear you will get lost in the crowd," 
and "told him if he got separated, to wait for us on the wharfboat" ; 
and the latter testified that she "told him to catch hold of my dress, so 
that we wouldn't get separated." . She was carrying the little child of 
her sister in her arms, and they had no reason whatever to apprehend 
such a danger as confronted them. The only apprehension thejr had 
was that they would get separated, and for this they made provision. 
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In these circumstances we think there was no reasonable ground for 
imputing negligence to the mother. The conditions were all of the 
defendant's creating, and she did the best she could in the circumstances 
in which she was placed. 

We are entirely satisfied that the verdict and judgment were right, 
and we find no sufficient reason for disturbing the result The judg- 
ment will be affirmed, with costs. 



MILLER et al. v. MARGBRIB. 

(Circuit Ck)urt of Appeals, Ninth Circuit January 7, 1907,) 

No. 1,311. 

1. Public Lands— Alaska Town SHes— Decision of Trusteb— Conclusive- ' 

NESS. 

Under Act Cong. March 3, 1891, c. 561, 26 Stat 1099 [U. S. Comp. St 
1901, p. 1467], providing for the disposition of town site lots in Alaska, and 
authorizing the trial of conflicting claims before the trustee on notice with 
an appeal to the Commissioner of the General Land Office, and from his 
decision to the Secretary of the Interior, the decision of the trustee is 
final. In the absence of fraud, accident, or mistake, with reference to all 
questions of fact arising In such proceeding, except as the same may be 
reversed by the Commissioner of the General Land Office or the Secretary 
of the Interior. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 41, Public Lands, 
§98.] 

2. Same— Fbaud— Equitable Relief. 

In a suit to set aside a deed by an Alaska town site trustee for fraud, 
the fact that the proceeding in which defendant obtained the legal title 
to the lot in controversy was ex parte, was not of itself suificlent ground 
to justify a court of equity in entering on an Inquiry as to the truth or 
falsity of the evidence on which the trustee acted in confirming defendant's 
claim to the property; but it was incumbent on oomplaiuants to allege 
facts showing that, without negligence on their part, they were prevented 
by fraud or accident from appearing before the trustee amd submitting 
evidence to establish their right to enter the property. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 41, Public Lands, 
§§ 341, 342.] 

3. Same— Pleading. 

In a suit to set aside a deed of an Alaska town site trustee for fraud, 
it was not sufficient to all^e generally that complainants did not have 
knowledge of the hearing l>efore the trustee or an opportunity to prove 
that the representations made by defendant to the trustee in obtaining the 
legal title to the property were false, but the bill must also State the 
particular facts and circumstances which prevented complainants from 
having notice of the proceeding andl an opportunity to protect 'their rights. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 41, Public Lands, §§ 
341, 342.] 

Appeal from the District Court of the United States for the District 
of Alaska. 

E. M. Barnes, for appellants. 
Malony & Cobb, for appellee. 

Before GILBERT and MORROW, Circuit Judges, and DE 
HAVEN, District Judge, 
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DE HAVEN, District Judge. This is an equitable action in which 
the complainants ask for a decree declaring void a certain deed by 
which the defendant acquired the legal title to lot 4, in block B, in the 
town of Juneau, Alaska. The bill of complaint also prays for gen- 
eral relief. The deed was executed to defendant by the trustee of 
the town site of Juneau under section 11 of the act of Congress ap- 
proved March 3, 1891, entitled "An act to repeal timber-culture laws, 
and for other purposes." Act March 3, 1891, c. 561, 26 Stat. 1099 
[U. S. Comp. St. 1901, p. 1467]., The bill of complaint alleges that 
a trustee of the town site of Juneau was duly appointed, under the 
statute above referred to, and "that at air times since 1885, plaintiffs 
and their grantors have been and now are (the paramount title of the 
United States alone intervening) the owners of and in the actual and 
exclusive possession of, until 'hereinafter named, and at all times 
since said year 1885, have been, and now are entitled to the immediate 
and exclusive possession of lot 4, block B, of the town of Juneau, 

district of Alaska"; that the defendant "on the day of May, 

1903, falsely and fraudulently, and with intent to impose upon said 
trustee," represented to him "that he, the defendant, and his grantors, 
were the owners of and in possession of, and entitled to the posses- 
sion of, said lot on the 13th day of October, 1893, ever since had been, 
and then were such owners, and were at all times in the possession 
of said lot, and at all times entitled to the possession of said lot; that 

said trustee did, on the day of May, 1903, at his office in 

Juneau, Alaska, actually hear, and determine on said false statements 
as aforesaid, the said questions of said occupancy and ownership 
of said lot," and, acting under the belief that such statements were 
true, executed to the defendant a deed conveying to him the legal 
title to the lot in controversy. The bill then alleges : 

"Tbat plaintiffs nor either of them had any knowledge of said bearing or 
any opportunity to learn of said hearing or any opportunity to deny said false 
statements or any part thereof, or to prove said statements or any part thereof 
false, at any time or place." 

The defendant interposed a demurrer to the bill upon the ground that 
"the same does not state facts sufficient to constitute a cause of action, 
in this: there are no allegations of fact showing how, or the means 
whereby, the plaintiffs were prevented from having knowledge of the 
hearing before the town site trustee, and there litigating the right of 
possession of the lot sued for, nor is it shown that such want of 
knowledge, or any want of opportunity to be heard before said town 
site trustee was induced or caused by the defendant." The District 
Court sustained the demurrer, and the plaintiffs, having declined to 
amend, thereupon rendered its judgment dismissing the action. The 
complainants appeal, and the ruling of the court sustaining the de- 
murrer is assigned as error. 

1. Section 11, of the act of March 3, 1891, entitled "An act to repeal 
timber-culture laws, and for other purposes" (chapter 661, 26 Stat. 
1099 [U. S. Gomp. St. 1901, p. 1467] ), provides : 

"That until otherwise ordered by Ck)ngress lands In Alaska may be entered 
for town-Bite purposes, for the several use and benefit of occupants of such 
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town sites, by such trustee or trustees as may be named "by the Secretary of 
the Interior for that purpose, such entries to be made under the provisions of 
section twenty-three hundred and eighty-seven of the Revised Statutes as 
near as may be ; and when such entries shall have been made the Secretary 
of the Interior shall provide by regulation for the proper execution of the 
trust in favor of the inhabitants of the town site. • • • " 

Acting under the authority conferred by this section, the Secretary 
of the Interior on June 3, 1891, made certain regulations providing for 
the entry of town sites and the disposition of lots thereon for the benefit 
of the occupants thereof. 12 Land Decisions, 583. These regulations 
provide for the entry of the town sites and the actual survey of the 
same into lots, blocks, streets, and alleys, and the filing of tiie plats 
of the survey in the General Land Ofiice. The plats were required to 
show what lots were occupied, and the names of the owners, the des- 
ignation of the owner of any lot not; however to be "taken or held 
as in any sense or to any degree a conclusion or judgment by the trus- 
tee as to the true ownership in any contested case coming before him." 
Paragraphs 28 and 29 of said regulations further provide : 

"28. As soon as said plats are completed, the trustee will then cause to be 
posted in three conspicuous places in the town, a notice to the effect that such 
survey and platting have been completed and notifying all persons concerned 
or interested in such town site that on a designated day he will proceed to set 
off to the persons entitled to the same, according to their respective interests, 
the lots, blocks, or grounds to which each .occupant thereof shall be entitled 
under the provisions of said act Such notices shall be posted at least fifteen 
days prior to the day set apart by the trustee for making such division and 
allotment Proof of such notification shall be evidencedi by the affidavit of the 
trustee, accompanied by a copy of such notice. 

"29. After such notice shall have been duly given, the trustee will proceed 
on the designated day, except in contested cases which shall be disposed of in 
the manner hereinafter provided, to set apart to the persons entitled to receive 
the same the lots» blocks and grounds to which such persons, company or as- 
sociation of persons shall be entitled, according to their respective Interests,** 
etc 

After providing for the manner in which lots, in relation to which 
there is no controversy, shall be set apart to the persons entitled there- 
to, paragraph 31 of the regulations provides . that the trustee rhall, 
"where he finds two or more inhabitants claiming the same lot, block, 
or parcel of land, proceed to hear and determine the controversy, fix- 
ing a time and place for the hearing of the respective claims of the in- 
terested parties, giving each ten days' notice thereof, and a fair op- 
portunity to present their interests in accordance with the principles 
of law and equity applicable to the case, observing as far as practicable 
the rules prescribed for contests before registers and receivers of the 
local offices. * * * If the notice herein provided cannot be per- 
sonally served upon the party therein named within three days from 
its date, such service may be made by a printed notice published for ten 
days in a newspaper in the town in which the lot to be aflFected thereby 
is situated ; or, if there is none published in such town, then said notice 
may be printed in any newspaper published in the territory." The 
regulations also gave to any party aggrieved by the decision of the 
trustee the right to appeal to the Commissioner of the General Land 
Office, and, if dissatisfied with his decision, to still further prosecute 
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an appeal to the Secretary of the Interior. Under the law and the 
relations of the Secretary of the Interior above set forth, persons 
claiming the right to obtain from tlie United States the legal title to 
lots in the town of Jimeau were required to make application therefor 
to the trustee of the town site, and he was clothed with the authority to 
investigate and determine the rights of all persons making such applica- 
tions, and his action thereon has the same legal effect as that of the 
register and receiver in passing upon a claim of right to enter public 
land under the homestead or pre-emption laws ; that is, in the absence 
of fraud, accident, or mistake, his decision of all questions of fact 
arising in such a proceeding was final, except as the same might 
be reversed upon appeal to the Commissioner of the General .Land 
Office and the Secretary of the Interior. This rule in relation to the 
effect of the decisions of the officers of the Land Department in dispos- 
ing of public lands of the United States is well settled. Johnson v. 
Towsley, 13 Wall. 72, 20 L. Ed. 485; Shepley v. Cowan. 91 U. S. 
*330, 23 L. Ed. 424; Lee v. Johnson, 116 U. S. 50, 6 Sup. Ct 249, 
29 L. Ed. 570; Sanford v. Sanford, 139 U. S. 642, 11 Sup. Ct 666, 
35 L. Ed. 290 ; Durango Land & Coal Co. v. Evans, 80 Fed. 425, 26 
C.C. A. 523. Thus in Sanford v. Sanford, 139 U. S. 642, 11 Sup. Ct. 
666, 35 L. Ed. 290, the court, after stating that a court of equity will 
not interfere with the rightful exercise of the powers intrusted to the 
officers of the Land Department in matters properly before them, or 
review their findings of fact, "for alleged errors in passing upon the 
weight of evidence presented," proceeded to say: 

"But where the matters determinedi are nbt properly before the department, 
or Its conclusions have been reached from a misconstruction, by its officers, of 
the law applicable to the cases before it, and It has thus denied to parties 
rights which, upon a correct construction, would have been conceded to them, 
or where misrepresentations and fraud have been practiced, necessarily affect- 
ing Its judgment, thea the courts can, In a proper proceeding, Interfere and 
control Its determination so as to secure the Just rights of parties Injuriously 
aflTected. Qulnby v. Conlan, 104 U. S. 420, 426, 26 L. Ed, 800; Baldwin v. 
Starks, 107 U. S. 463, 465, 2 Sup. Ot 473, 27 L. Ed. 526. In such cases a court 
of equity only exercises its ordinary jurisdiction to prevent Injustice from mls- 
congtructlon of the laws or the machinations of fraud. ♦ ♦ • And the mis- 
representations and fraud mentioned necessarily affecting the Judgment of the 
department must be such as have prevented the unsuccessful party from fully 
presenting his case or the officers of the government from fully considering it, 
such as have Imposed upon its Jurisdiction or turned its attention from the 
real controversy." 

It is true that in the case from which the foregoing quotation is 
made, and in all of the cases above cited, the controversy was between 
parties who had actually appeared before the land officers and sub- 
mitted evidence in support of their respective claims, but these facts 
do not affect the principle upon which they were decided, or render 
inapplicable to the cause before us the rule which they declare, namely, 
that the decision of the officers of the Land Department in the matter 
of a claim of right to enter public land of the United States, which 
was regularly and properly before them, cannot be set aside, except 
upon some one of the grounds upon which courts of equity proceed in 
adjudging void the judgment or decree of a court. The principle upon 
which courts of equity proceed in such cases is thus stated by Chief 
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Justice Marshall, in Marine Tns/ Co. v. Hodgson, 7 Cranch, 332, 8 
L.Ed. 362: 

"Any fact which clearly proves it to be against conscience to execute t judg- 
ment, and of which the injured party could not have availed himself at law^ 
but was preJvented by fraud or accident, unmixed with any fault or neglig^ice 
in himself or his agents, will Justify an application to a court of chancery." 

See, also, Crim v. Handley, 94 U. S. 662, 24 L. Ed. 216 ; Dunlap 
V. Steere, 92 Cal. 344, 28 Pac. 563, 16 L. R. A. 361, 27 Am. St. Rep. 
143; Railroad Co. v. Neal, 1 Woods, 353, Fed. Cas. No. 11,534; 
Brooks V. O'Hara (C. C.) 8 Fed. 529. 

The^fact that the proceeding in which defendant obtained the legal 
title to the lot in controversy was ex parte is not of itself sufficient 
ground to justify a court of equity in entering upon an inquiry as to 
tfie truth or falsity of the evidence upon which the trustee acted in 
confirming the defendant's claim to such lot, but under the doctrine 
of the cases just cited it was incumbent upon the complainants to al- 
lege in their bill facts showing that without negligence upon their 
part they were prevented by fraud or by accident from appearing be- 
fore the trustee of the town site of Juneau, and there submitting evi- 
dence to establish their right to enter the lot now claimed by them. 
There is no allegation in the bill that the trustee failed to give the 
notice required by the regulations of the Secretary of the Interior, 
or, if such notice was given, that the failure of the complainants to be 
informed thereof and to appear before the trustee with their proofs 
was the result of fraudulent conduct upon the part of the defendant, 
or of some accidental cause which would be recognized by a court of 
equity as sufficient ground upon which to hold that tliey ought not 
to be concluded by the action of the trustee in conveying the lot in 
controversy to defendant. The demurrer directed specific attention to 
these defects in the bill, and was properly sustained. It is not sufficient 
to allege generally that the complainants did not have knowledge of 
the hearing before the trustee, or opportunity to prove that the repre- 
sentations made by the defendant to the trustee in obtaining the legal 
title to the lot described in the bill were false, but the particular facts 
and circumstances which prevented them from having notice of the 
proceeding, and opportunity to protect their rights, should be set out 
in the bill, so as to enable the 'court to determine from the facts so 
alleged whether the complainants show themselves to have been pre- 
vented by fraud or accident from appearing before the trustee and es- 
tablishing their right to acquire title to the lot which is the subject of 
controversy in this action. 

Decree affirmed. 



UNION RY. CO. V. STANDARD WHEET^ 00. 

(Circuit Court of Appeals, Sixth Circuit December 4, 1906.) 

No. 1,572. 

BiaNENT Domain— Condemnation Pboceedinqs— Dismissal— Time. 

Shannon's Tenn. Code, relating to condemnation proceedings, provides 
for a preliminary inquest by a Jury, who, if they find for the petitioner, 
assess the damages sustained and report to the court, whereupon sec- 
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tlon 1859 declares that, If no objections are made, the report shall 
be confirmed and the land decreed to the petitioner on payment of 
the damai^es assessed, with costs. Section 1861 gives to either party 
the right to appeal and have his case tried anew before a Jury, and section 
1863 declares that an appeal does not 8niH>end the operations of the peti- 
tioner on the land, provided he give bond with security, etc. Section 
1865 provides that the petitioner shall not enter on the land until the 
damages assessed and the costs have been actually paid, or, if an appeal 
has been taken, until a bond has been given to abide the final Judgment. 
Held that, where Judgment has been entered assessing the damages for 
land sought to be condemned for a railway right of way on the trial of 
an appeal taken under section 1863, the petitioner was not» thereafter 
entitled at its election to dismiss the. proceeding as to a portion of the 
land sought to be condemned merely because in its opinion the dam- 
ages assessed were too high. 

[Ed. Note.— For cases in pohit, see Gent Dig. vol. 18, Eminent Domain, 
J 649.] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

McFarland & Canada, for plaintiff in error. 

W. A. Percy and M. C. Ketchum, for defendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

SEVERENS, Circuit Judge. The Union Railway Company, a Ten- 
nessee corporation, filed a petition in the circuit court of Shelby coun- 
ty in that state against the Standard Wheel Company, a corporation 
of Indiana, holding a lease of a certain tract of land on Raleigh street 
in the city of Memphis, for the condemnation of a portion of the leased 
land for the purposes of its railway. The wheel company removed 
the cause into the Circuit Court of the United States and there con- 
tested the proceeding. A jury of view was summoned, who reported 
their assessment of damages of the defendant at the sum of $2,587.50. 
Under a privilege given by the statute of Tennessee both parties ap- 
pealed, and demanded a jury, for a trial in the common way of trial of 
causes in the court. At this stage of the cause the petitioner, by leave 
of the court, amended its petition by including a strip adjacent to the 
other. We are to infer that a jury of view was not summoned in re- 
spect to the new strip, as no proceeding of that kind is shown by the 
record. In the proceedings in the cause a distinction of the two parcels 
was maintained to the end, the verdict and judgment being separate as 
to each ; that is t9 say, they show what sum was assessed and adjudged 
as damages for each. At the trial the jury assessed the wheel com- 
pany's damages for the taking of the first-mentioned portion of the 
land at $4,000 and for the other at $6,566.40. A judgment was en- 
tered for the amount of these two sums. The railway company moved 
for a new trial upon several grounds, among them that the damages 
were excessive. The court overruled all the other g^rounds, but held 
that the damages were excessive, and required the wheel company to 
remit $500 from the verdict for the first tract and $2,500 of the verdict 
from the other. This being done, the judgment was amended and re- 
entered. By this judgment it was by the court "ordered, adjudged 
and decreed that the defendant, the Standard Wheel Company, do have 
and recover of the petitioner, the Union Railway Company, as damages 
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for the taking of the thirty-four foot strip [which was the parcel brought 
in by the amendment of the petition] * * * three thousand, eight 
hundred and eighty-four and 30-100 dollars," that being the amount 
of the verdict, less the remittitur, with interest. In the same entry 
there was included a judgment for the damages in respect of the other 
parcel, and in the final statement of the amount of the recovery the 
sums allowed for each were added and judgment was rendered for the 
aggregate sum, and execution was awarded for the whole amount. 
And it was by the judgment further ordered that upon the payment 
of the damages so determined the right, title, and interest of the de- 
fendant in the easement thus condemned should be divested out of the 
wheel company, and the petitioner be put in possession. Thereupon 
the petitioner asked leave to dismiss its amended petition and abandon 
its proceedings thereon, and that the judgment be vacated so far as it 
. goes against it for the taking of the land brought in by the amend- 
ment. The ground on which the motion was made was not stated. 
The motion was overruled and the petitioner excepted. The error 
assigned is in this ruling. 

The statute of Tennessee relating to this subject provides for a pre- 
liminary inquest by a jury, who, if they find for the petitioner, assess 
the damages sustained by the defendants. They report to the court 
Thereupon it is provided by section 1869 of the Code (Shannon's 
Code) that: 

"If no objection Is made to the report, !t Is oonflrmed by the court, and the 
land decreed to the petitioner, upon payment to the defendants, or to the clerk 
for their use, of the damages assessed, with costs." 

Section 1861 g^ves to either party the right to appeal from the find- 
ing of the jury and have his cause tried anew before a jury in the 
common manner of the trial of causes. Section 1863 is as follows : 

"The taking of an appeal does not suspend the operations of the petitlcmer 
on the land, provided such petitioner will give bond with good security, to 
be approved by the clerk, in double the amount of the assessment of the jury 
of inquest, payable to the defendants, and conditioned to abide by and per- 
form the final judgment In the premises." 

Section 1864 authorizes a preliminary survey by the petitioner. 
But section 1866 provides that: 

"No person or company shall, however, enter upon such land for the pur- 
pose of actually occupying the right of way, until the damages assessed by the 
jury of inquest and the costs have been actually paid; or; if an appeal has 
been taken, until the bond has been given to abide by the final judgment as 
before provided." 

The question which we are required to determine is whether at the 
time when the petitioner asked leave to dismiss its amended petition, 
and that the judgment so far as it related to the new parcel brought 
in by the amendment be vacated, it had that right. The authorities 
quite generally recognize that the right to discontinue such proceed- 
ings at some stage of their progress exists ; but there is a great diver- 
gence of opinion as to the time when the right ceases. The principal 
difference is in the holding that the right is ended by a final judgment 
fixing the damages and entitling the petitioner to take possession on 
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payment of them, and the holding that the right continues until he 
elects to take the property at the value fixed by the judgment. It 
would be a tedious task to canvass the great number of cases upon this 
subject which the industry of counsel has collected in their briefs. 
Many of them will be found upon examination to have turned upon 
the particular language of the statutes under which the proceedings 
were taken. But many others were decided upon general principles of 
justice and expediency. In the absence of any statutory provision 
'leading to one conclusion or the other, we should be much inclined to 
think thaft the weight of reason and analogy would require that when 
the amount of damages to be paid the respondent has been adjudged 
upon a trial, and the right is adjudged to the petitioner to take the prop- 
erty upon payment of the damages, the obligations of the parties 
should be regarded as fixed. When such a proceeding is carried for- 
ward to a trial before a court and jury in the ordinary course of causes 
between party and party, it becomes subject to all the rules and inci- 
dents of such causes. It was because of such characteristics that the 
Supreme Court held in Boom Co. v. Patterson, 98 U. S. 403, 25 L. 
Ed. 206, that the Circuit Courts of the United States might take juris- 
diction and adjudicate the case in the same manner as in ordinary civil 
actions. We cannot think that the condition stated in the judgment 
that the damages shall be first paid is of much importance in settling 
the question we are considering. It results from a constitutional re- 
quirement that it should be so. It is the order required by the na- 
ture of the proceeding. Besides, an adjudication that a man have 
a right to a beneficial privilege upon his performing some condition, 
and adjudging also that he perform the condition, is no strange thing 
in jurisprudence. There may be cases where, subsequent to the judg- 
ment, it appears that the petitioner cannot, for reasons beyond its con- 
trol, obtain or use the benefit of the judgment, as by disclosure of lack 
of title in the defendant, or the loss or cessation of power to use the 
property, the court on these facts being. shown will relieve the peti- 
tioner and excuse it from compliance with the judgment. But this 
must be upon sufficient reasons, of which the court will judge. It is 
not a sufficient reason that the petitioner is dissatisfied with tbe price 
it is required to pay. Mutuality of obligation between parties to a 
judgment is a principle in its foundation. In such a proceeding as the 
present the judgment binds the defendant. He has no choice but to 
surrender the property at the price which is determined by the contest 
he has been compelled to make. If the other party is free, nothing 
has been gained by the defendant. He may be pursued again and again 
until at last the other party has got a jury to fix a price which will be 
satisfactory to him. The result of the abandonment is to leave things 
as they were at the beginning; and we are aware of no rule of law 
which would prevent the party from proceeding anew as in the or- 
dinary case of voluntary dismissal or nonsuit. When a party under- 
takes to subject another's property to his own use, he must be deemed 
to be willing and intend to pay a fair price for it, and that such fair 
price shall be fixed by the verdict of a jury to be approved by the court. 
Good faith requires that he shall not use the power of the court to 
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vex the other party with successive experiments in the effort to get 
what he wants at his own price. And the public has an interest in the 
finality of the judgment. It will endure one litigation between par- 
ties, but not a repetition of it, to give one of them a chance to get a 
better result. The statute of Tennessee, whose laws we are required to 
administer, confirms these views in their application to the present case. 
By section 1863 of the Code, above cited, the petitioner may take pos- 
session of the land on the coming in of the verdict of "the jury of in- 
quest" by giving bond "conditioned to abide by and perform the final* 
judgment in the premises." It is true that in this case the report of a 
jury of inquest was waived, and the petitioner did not take posses- 
sion. But this does not affect the construction of the statute, which I 
plainly contemplates that the final judgment is to be binding upon the 
petitioner, and the final judgment fixes the price he is to, pay. On the | 
appeal the cause is to be tried as a cause between party and party. The ' 
jury is to assess the damages. The court is to render judgment. The ! 
defendant is bound by it, and so is the petitioner, on principle as we 
think, but also by force of the statute. 

We are referred to no decision of the Supreme Court of Tennessee 
directly in point upon the construction of this statute as it affects 
the case in hand or upon the general principles applicable to the sub- 
ject. The cases which are thought most nearly so are White v. N. & 
N. W. R- Co., 7 Heisk. (Tenn.) 618, and Stephens v. Duck River Nav. 
Co., 1 Sneed (Tenn.) 237. In the former case the railroad company 
had taken possession of White's land. In a suit brought by him to 
recover damages he obtained a judgment. Execution therein was re- 
turned nulla bona. He then brought suit to enjoin the use of the land 
until his damages were paid. And the court sustained him, holding 
that the title had not passed, and would not until the owner was com- 
pensated. The court said : 

"The most that can be claimed by the appropriation Is an inchoate right 
that may ripen into a perfect title upon the payment of the price." 

Nothing was adjudged or said that is here disputed. In the case 
of Stephens v. Duck River Nav. Co., upon the return of the verdict of 
the jurji^assessing the damages and before the entry of the judgment, 
the petitioner moved to quash the proceedings for the reasons, among 
others, that the object for which the navigation company was or- 
ganized had become impracticable and the company had abandoned 
the project, and, further, that a bill had been filed for its dissolution. 
The motion was resisted upon the ground that the defendant had ac- 
quired by the verdict of the jury a right to the damages assessed. But 
the Supreme Court held otherwise, and said: 

"We cannot assent to this reasoning. On the contrary, we think that an 
utter abandonment of the contemplated scheme of improvement in good faith, 
at any time before the final judgment of the court upon the report of the jury, 
would take away the right of the party to insist upon the value of his prop- 
erty, and transfer of the title to the company, and leave him to recover such 
damages, under all the circumstances of the case, as he may have sustained 
by the erection of a dam during its continuance. Of course, in such case, the 
abandonment of the enterprise, and total removal of the cause of injury must 
be established by plenary evidence, and the evidence of abandonment must be 
of a character to be, in law, binding and conclusive upon the company.** 
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The right to abandon the proceeding after final judgment was not 
in issue, and was not decided. But the facts were such as to challenge 
the attention of the court to the time to which the right to abandon con- 
tinued, and it may well be thought that the lan^age of the court, stat- 
ing that in certain circumstances a dismissal might be allowed ''at any 
time before the final judgment of the court upon the report of the 
Jury/' was used deliberately. The court in whidi the trial is to be had 
is one of general jurisdiction in respect to the relief it may render. 
In this case it rendered a judgment that the defendant recover the 
damages found and awarded execution, which, as we are inclined to 
think, though we do not decide, was a proper exercise of its authority. 
At all events, it was a judgment which it had power to render, and, if 
it erred in its exercise, the remedy was to take measures for its reversal. 
The petitioner, however, took the ground that it had the privilege 
to disregard it altogether and to demand that the court vacate the 
whole proceeding on its amended petition. The case of Baltimore & 
Susquehanna R. Co. v. Nesbit, 10 How. 396, 13 L. Ed. 469, is cited 
by counsel for the petitioner as an authority for the proposition that 
it had the right to withdraw from the proceeding at any time before 
it shouM pay the damages and take possession. In that case, Mr. Jus- 
tice Daniel made use of some language, arguendo, from which, if we 
did not regard the statute of Maryland, such an opinion could fairly 
be deduced. But the case arose under a statute which did not con- 
template a trial and the judgment was rendered upon an inquisition. 
Besides, there was no affirmative judgment in favor of the defendant 
that he recover the damages. The petitioner did not tender the dam- 
ages, and five years after the Legislature passed an act requiring the 
court to set the judgment aside and direct a new inquisition as if it 
had itself set the verdict aside and ordered a new inquisition. The 
court set aside the judgment, but the petitioner did not ask for a new 
inquest. On the contrary, claiming that the act of the Legislature was 
void, the railroad company, seven years after the judgment, tendered 
the amount thereof, with interest. The question before the court was 
whether the act of the Legislature directing the vacation of the judg- 
ment was void for the reason that it impaired the obligation of the 
contract which it claimed to have with the state by reason of its charter 
in which it was given the power of eminent domain. It seems a singu- 
lar contention, but it is enough to say that it did not claim to have a 
contract with the owner of the land. The court held the act was a 
valid exercise of power, that the railroad company had no contract 
with the state which prevented it from providing that there should be 
another inquisition for the damages, assuming even that the petitioner 
had not lost its right by its long delay in following up the judgment 
by tendering the damages, which the court did not admit. From this 
examination of the case it is apparent that it decides nothing in conflict 
with the views we have expressed. The radical difference between 
an inquest and a trial would be of itself sufficient to distinguish it. 

We think the court did not err in denying the motion; and its or- 
der is affirmed, with costs. 
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COMMERCIAL PUB. CO. T. SMITH. 

(Ciicuit Court of Appeals, Sixth Circuit January 8, 1907.) 

No. 1,657. 

!• LiBKIr-'AcnON—DEFENSES. 

The publicatloQ of a statement that a person has been arrested on a 
criminal charge Is not actionable If the statement Is true, but If- there Is 
added to It by way of comment words which amount to an accusatlcm 
that the charge is true^ or comment which assumes the guilt of the t^eraon 
arrested, by headlines or otherwise, the mere fact that the person was 
arrested on the charge stated Is no Justification for the words imputing 
guilt 

[Ed. Note. — For cases in pohit. see Cent' Dig. vol. 32, Libel and Slander, 
1 14a] 

SL Samk— Construction of Pcblioation— Question foe Jury. 

A publication must be read and construed in the sense in which the 
readers to whom it is addressed would ordinarily understand it, and the 
whole, including display lines, should be read and construed together, 
and its meaning and signification thus determined. ' When so read, if 
it is so unambiguous as to reasonably bear but one interpretation, it is 
for the judge to say whether it is defamatory or not ; but if it is capable 
of two meanings, one of which would render it libelous and actionable and 
the other not, it is for the Jury to say, under all the circumstances sur- 
rounding its publication, including extraneous facts admissible in eri- 
dence, which of the two meanings would be attributed to it by those by 
whom it might be read. 

[Ed.- Note. — For cases in point, see Cent Dig. vol. 82, Libel and Slan- 
der, §S 367-859.] 

8. Sams. 

An item published by defendant in its newspaper, under the heading 
••Murderer Arrested," stated that a sheriff had arrested the plaintiff, who 
was wanted in another state for the murder of a man, the incentive be- 
ing robbery; that rewards had been there offered for plaintiff's arrest: 
that be did not deny being the man wanted, but claimed that he did not 
do the killing. In an action for libel because of such publication, the dec- 
laration admitted that plaintiff was arrested as therein stated, and al- 
leged by innuendo that the article charged plaintiff with murder, and 
that rewards had been offered for his arrest, which statements were false 
and untrue; that plaintiff had been injured thereby, etc. HeW, that the 
question whether the article would be understood by readers to so charge, 
and was therefore libelous, wks one for the jury, and that the court erred 
in charging that it was libelous per se. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 82, Libel and Slan- 
der, lf§ 357, 358.] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 
E. E. Wright, for plaintiff in error, 
H. D. Minor, for defendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

LURTON, Circuit Judge. Action for libel. Jury, and verdict and 
judgment for plaintiff. Defendant has sued out this writ or error. The 
alleged libelous publication consisted in the publication in the news- 
paper published by the plaintiff in error of a special dispatch from its 
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own special correspondent at Augusta, Arte, in words and figures as 

follows: 

*^Murderer Arrested. 

''Angasta, Ark., Feb. 10tb.-~SberUr Marshal Patterson arrested Fred Smith, 
camped in a tent ten miles north of Angnsta, on White river. Smith is wanted 
at Kennett, Ma, for killing old man F. E. Porch, the Incentive being robbery. 
The state of Mlssonri offered |300, the connty $200, and the citizens of Mai- 
den $600, for Smith's arrest Smith does not deny behig: the man wanted, 
but claims he did not do the killing." 

The declaration, by innuendo, averred that the meaning of the said 
publication was: 

**That the said plaintiff was a murderer ; that he had murdered an old man 
named F. E. Porch for the purpose of robbing him ; that a reward was being 
offered for the arrest of said plaintiff; and that he, the said plaintiff, on 
being arrested, did not deny that he was the man wanted." 

The declaration admitted that so much of the item as stated that the 
plaintiff had been arrested by Sheriff Patterson at the time and place 
stated was true, but that the statement that "a murderer had been ar- 
rested, and that the said plaintiff was 'wanted at Kennett, Mo., for kill- 
ing old man Porch, the incentive being robbery' and that 'the state of 
Missouri had offered $300, the county $200, and the citizens of Mai- 
den $600,' for the arrest of plaintiff, and that the plaintiff did not deny 
being the man wanted/' were false and untrue, and that by this false 
publication plaintiff had been greatly injured, etc. 

The defendant interposed three pleas : First. Not guilty. Second. 
That the publication did not refer to the plaintiff but to one Fred Smith, 
a different individual. The third plea was in these words : 

"For further plea, tiled by leave of the court, the defendant says that the 
plaintiff was arrested by Sheriff Marshal Patterson in a tent near Augusta, 
Arkansas, on a charge of murder, and under the belief by the sheriff that 
he was guilty of that offense, and that the plaintiff did claim that he did not 
do the killing for which he was arrested. The substance of the publication 
complained of is that the plaintiff was arrested on the charge of murder, and 
that he claimed that he was innocent of that charge. The sheriff may have 
made a mistake in the matter. The defendant says the article complained of 
did not state that the plaintiff is guilty of murder, nor does the language used 
bear that meaning. It only says and means, in substance, that the plaintiff 
was arrested on the charge of murder. Wherefore pleads this special justl* 
ficatlon as to the truth of the words herein referred to in bar and defense of 
this action." 

The case turned below upon the sufficiency of this third defense, and 
must turn here upon the question as to whether the meaning of the item 
was for the jury. In respect of the construction and interpretation of 
the item, the court said: 

"I charge you, gentlemen of the jury, that the publication set out in th6 
declaration is libelous per se — ^that is, It Is actionable on its face— and if you 
believe from a preponderance of the evidence in the case that the defendant 
published the article, and if you further believe that it was published of and 
concerning the plaintiff, and that it was untrue, then the plaintiff would be 
entitled to a verdict at your hands." 

He denied a request to charge that it was the province of the jury to 
determine the meaning of the objectionable item, and that if they 
should find that the article or item only conveyed to those who read it 
149 B^.-45 
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"the meaning that the plaintiff, was arrested by the sheriflf on the charge 
of murder" etc., that the plaintiff could not recover if they should find 
as a fact that the plaintiff had been arrested by the sheriff upon a charge 
of murder, although the sheriff might have made a mistake in so doing. 
The publication of the. fact that one has been arrested, and upon what 
accusation, is not actionable, if true. But a. newspaper has no greater 
justification for the publication of defamatory matter than pertains to 
any private person. The defense against an action for writing or say- 
ing of one tiiat he has been arrested upon a particular charge is that 
the fact is true. But if to this fact there is added, by way of comment, 
words which amount to an accusation that the charge is true, or com- 
ment which assumes the guilt of the person arrested, by headlines or 
otherwise, the mere fact that the person was arrested upon the charge 
stated is no justification for words imputing guilt. Newell on Slander 
& Libel, p. 674 ; Usher v. Severance, 20 Me. 9, 11, 37 Am. Dec. 33 ; 
McBee v. Fulton, 47 Md. 403, 28 Am. Rep. 465. 

The plaintiff's case depended upon whether the publication in ques- 
tion went beyond a mere statement of the fact of his arrest upon the 
charge of murder. By innuendo he placed an interpretation upon the 
words printed, which, if established, signified that the plaintiff was 
guilty of the murder of Porch, and was the person for whom the re- 
wards had been offered as a fugitive from justice. 

The defendant's third plea was, in effect, an admission of the publica- 
tion, but a denial that the words printed of him, when read together, 
meant more than that he had been arrested under a charge of being 
the man who had murdered Porch, and for whom rewards were offered. 
If this is the meaning which is fairly attributable to the article by those 
to whom it was addressed, the plaintiff's case must fail. In such case 
the article would be justified by the truth of the only facts stated or 
implied, to wit, that the plaintiff had been arrested upon the charge 
of having murdered Porch with intent to rob him. The issue pre- 
sented by the defendant's third plea and the request for a special 
charge, referred to above, was as to the meaning of the article published 
concerning the plaintiff. The court, in effect, instructed the jury to 
find for the plaintiff by sayingf to them that the publication was "action- 
able on its face," and that if it was published of and concerning the 
plaintiff and untrue, then the plaintiff would be entitled to a verdict. 
This was not excepted to. But the special request proffered at the 
conclusion of the charge was in direct opposition. By it the court was 
asked to submit to the jury the meaning of the article, with an instruc- 
tion that, if they found tfiat the item "only charged or conveyed to 
those who read it the meaning that the plaintiff was arrested by the 
sheriff on the charge of murder, and that the plaintiff claimed that he 
was not guilty thereof, that these words, under such a meaning, would 
not be libelous and actionable, if you find that the plaintiff was in fact 
arrested by the sheriff for murder, although the sheriff made a mis- 
take by so doing." This charge was denied. This was error. A 
publication claimed to be defamatory must be read and construed in 
the sense in which the readers to whom it is addressed would ordinarily 
understand it. So the whole item, including display lines, should be 
read and construed together, and its meaning and signification thus de- 
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termined. When thus read, if its meaning .is. so unambiguous as to 
reasonably bear but one interpretation, it is -for' the judge to say 
whether fiiat signification is defamatory or not. If, upon the other 
hand, it is capable of two meanings, one of which would be libelous and 
actionable and the other not, it is for the jury to say, under all the 
circumstances surrounding its publication, including extraneous facts 
admissible in Evidence, which of the two meanings would be attributed 
to it by those to whom it is addressed or by whom it may be read. 
Newell on Slander & Libel, § 290 ; Townshend on Libel & Slander, 
§§ 281, 286 ; 13 Enc. Pleading & Practice, 106 ; Sturt v. Blogg, 10 
Q. B. 908; Capital & Counties Bank v. Henty & Sons, 7 App. Cases 
741, ^44; Watson v. Nicholas, 6 Humph, (Tenh.) 174; Bank v. 
Bowdre Bros., 92 Tenn. 723, 740, 23 S. W. 131 ; Dexter v. Taber, 12 
Johns. (N. Y.) 239; Mosier v. Stoll, 119 Ind. 244, 20 N. E. 752; and 
Twombly v. Monroe, 136 Mass. 464, 468. 

The plaintiff by innuendo assigned a meaning to the news item al- 
leged to be libelous, which, if established, would attach a meaning and 
signification imputing to the plaintiff an indictable crime of heinous 
character. In Cunningham v. Underwood, 116 Fed. 803, 807,' 53 C. C. 
A. 99, we said that: 

"When antecedent words are capable, as a matter of law, of being under- 
stood in more than one sense, it is the office of an Innuendo to designate that 
meaning which the plaintiff proposes to establish as the meaning intended by 
the defendant and understood by those who heard or read them." 

But the court relieved the jury of all discretion in the matter of the 
signification of the printed words by the instruction set out and by the 
refusal to give the instruction asked. In Sturt v. Blogg, cited above, 
and quoted with approval by Lord Selbourne in Capital & Counties 
Bank v. Henty, cited above, it was said by Wilde, C. J. : 

"It is the duty of the judge to say whether a publication Is capable of the 
meanhig ascribed to it by an Innuendo; but where the judge Is satisfied of 
that, it should be left to the jury to say whether the publication has the 
meaning ascribed to it." 

The publication here involved was not so free from reasonable doubt 
as to its meaning and signification as to justify the learned circuit • 
judge in ascribing to it, as matter of law, the signification sought to 
be put upon it by the innuendo. There was room for the jury, taking 
into consideration the display line and all other parts of the dispatch, 
and all the circumstances in evidence, to conclude that it would only 
convey to the readers of the paper the information that the plaintiff 
had been arrested under the charge of being the person accused with 
the murder of Porch, and for whom a reward was offered, and that 
plaintiff had admitted that he was the person wanted by the sheriff 
who made the arrest, but that he denied that he was the murderer of 
Porch. 

The case is to be retried. This fact makes it proper that we should 
express no opinion as to whether this meaning is the most natural in- 
terpretation, or one which imputes to the plaintiff the crime of murder. 

Judgment of the court below reversed, with direction to order a new 
trial. 
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MBROHANTS' NAT. BANK OF TOLEDO, OHIO. T. COLD. 
(Circuit Court of Appeals, Sixth Circuit January 8» 1907.) 
/ No. 1,560. 

1. Appeal— I^Iasteb's Findings— Review. 

In a case brought to the Circuit Court of Appeals, on appeal from the 
judgment of the trial court after a hearing of the case on the merits^ 
and not on exceptions to the findings of a master, the appellate court 
was entitled to review the case independent of the master's findings. 

2. Bankruptcy— Act op Bankkuptcy— Fraudulent Conveyance. 

Decedent on March 23, 1898, executed a guaranty of payment of all 
her sons' notes to a bank and all renewals and new loans made 'by the 
bank to them. Decedent was a woman of advanced years, without special 
business experience. The bank then extended further credit to the sons, 
and during the five succeeding years they took care of their paper 
as it matured; it appearing that over $250,000 of their paper was 
discounted by the bank during that period. On September 2, 1903, 
decedent owned no personal property, except household goods, but owned 
real estate of considerable value, and had no creditor, except N., to 
whom she owed a large sum, other than her indebtedness on the guar- 
anty, and on that day she conveyed her real estate to N. in payment 
of her indebtedness to him. At the time of this conveyance none of the 
outstanding notes discounted by the bank for her sons, had matured, and 
it did not appear that she had any knowledge of her liability on the 
guaranty. Held, it was not shown that the conveyance to N. was made 
with intent to hinder, delay, and defraud her creditors, or with intent 
to prefer N. over her other creditors, so as to constitute an act of bank- 
ruptcy. 

Appeal from the District Court of the United States for the Western 
Division of the Northern District of Ohio. 

C. Brown, for appellant. 

A. L. Smith and G. W. Kinney, for appellee. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This is an appeal from a judgment of 
the coiirt below refusing to adjudge Lucy A. Cole a bankrupt. The 
act of bankruptcy relied on in the petition was the conveyance by 
Lucy A. Cole, on September 2, 1903, of all her real estate to her credit- 
or, John T. Newton. It was charged she did this with intent to hin- 
der, delay, and defraud her creditors, and that, being then insolvent, 
she did it with intent to prefer Newton over her other creditors. The 
answer denies she was insolvent at the time she made the convey- 
ance, and denies that she made it either with intent to hinder, delay, 
or defraud her creditors, or with intent to prefer Newton over her 
other creditors. The petition was filed June 1, 1904, the answer June 
28, 1904, and on December 23, 1904, the court, against the objection 
of the respondent, ordered the cause to be referred to a master, who 
was to have the powers of masters in chancery, under the rules of 
equity, to take "the proofs offered by the parties upon the issue made 
herein as to the insolvency of said Lucy A. Cole, and report the same 
to the court, with his findings of fact and conclusions of law thereon." 

Beginning on April 10, 1905, the master took certain testimony, and 
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on June 9, 1905, submitted his report, in which, after stating his find- 
ings of fact, he reported as his conclusions of law that on Septem- 
ber 2, 1903, Lucy A. Cole was insolvent, and made the conveyance 
in question with intent to prefer one of her creditors over others, and 
to hinder, delay, and defraud her other creditors. To this finding, 
exceptions were taken and the matter was heard by the court below. 
The character of this hearing is in dispute. A careful examination 
of the record satisfies us that the court acted twice upon the matter — 
first upon the exceptions, and then upon the entire case. The cause 
was referred to the master solely upon the issue of the insolvency of 
the alleged bankrupt at the time of making the conveyance of Sep- 
tember 2, 1903. The master found she was then insolvent. The 
court overruled the exceptions to this finding and afiirmed the re- 
port in this respect. Having done this, the court went on and heard 
the case upon the petition and answer and reply and the evidence, and 
"upon a consideration of the proofs in said cause and arguments of 
counsel the court found that the facts set forth in said petition were 
not proved, and that the said Lucy A. Cole was not a bankrupt as 
alleged in said petition." Thereupon the court dismissed the petition, 
from which this appeal was taken. 

After the entry of this judgment, there was an application by the 
petitioner for the reopening of the case and leave to offer further proof, 
which was denied ; the court saying : 

•*It Is tme that the court Inadvertently treated this as passing upon the 
report of the master, when, In fact; It came originally before the court. 
The fact Is that the court considered the case as if originally before It, 
and disposed of it on the merits." 

From the record it appears that the case is here, not simply upon 
the testimony taken before the master, but also upon a certificate of 
evidence made by the court setting forth certain stipulations, admis- 
sions, and testimony produced before the court which were not before 
the master. We have gone into this matter in some detail, because 
the point is pressed by counsel for the petitioner that, since the defend- 
ant did not take a cross-appeal, the findings of the master are bind- 
ing here. The case is here, not upon exceptions, either primarily 
or secondarily, to the master's findings, but upon an appeal from the 
judgment of the court below, after a hearing of the case upon the 
pleadings and evidence — in other words, upon the merits — so that we 
are in no wise hampered by the master's findings and conclusions, but 
the whole case is before us. Ridings v. Johnson, 128 U. S. 212, 218, 9 
Sup. Ct 72, 32 L. Ed. 401 ; Elliott v. Toeppner, 187 U. S. 327, 334, 
23 Sup. Ct 133, 47 L. Ed. 200; Loveland on Bankruptcy (3d Ed.) 
§ 326. 

Coming to the merits, it appears that on March 29, 1898, F. E. 
Cole anid G. H. Cole were engaged in the contracting business, paving 
streets and constructing sewers in Toledo, Ohio, and paving streets in 
Lima, Ohio. They had from time to time borrowed money from the 
petitioner, the Merchants' National Bank of Toledo, to aid them in 
their business, and at that time owed the bank $13,200, represented 
by seventeen promissory notes, all executed during January, Febru- 
ary, and March, 1898. Lucy A. Cole was the mother of the Cole 
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brothers, and on March 29, 1898, she signed the following paper, pre- 
pared by the cashier of the bank and presented to her by one of her 
sons, G. H. Cole: 

"March 29, 1898. 
"I hereby guarantee the payment of all notes of F. E. and G. H. Cole 
held by the Merchants' National Bank; also all renewals of the same, and 
any new loans made to either F. E. CJole or G. H. Cole by the said bank. 

"Lucy A. Cole.^ 

Lucy A. Cole was then a woman advanced in years, who, while the 
owner of certain real estate in Toledo, was not engaged in business, 
and was apparently without special business experience. Subsequent 
to the giving of this guaranty, the Cole brothers extended their busi- 
ness operations, taking contracts in Tennessee and in Philadelphia, 
and the Merchants' National Bank enlarged their credit as needed 
from time to time, until their indebtedness in the fall of 1903 aggregat- 
ed over $40,000. During these five years, from 1898 to 1903, the Cole 
brothers took care of their paper as it matured, either paying or renew- 
ing the same, and the evidence shows that over $250,000 of their paper 
had been discounted in this bank during that period. Of the out- 
standing notes of the Cole brothers, only one matured on September 2, 
1903, a note for $6,000. The others matured later. On this day 
Lucy A. Cole owned no personal property, except household goods, 
but owned real estate of considerable value in Toledo, and, so far as 
appears from the records, had no creditor, except John T. Newton, to 
whom she owed a large sum, unless she was then liable to the Mer- 
chants' National Bank upon her^ guaranty. On this day she deeded 
all her real estate in Toledo to Newton. 

The court below took the view that the testimony did not make out 
a case of intent on the part of Mrs. Cole, either to defraud her credit- 
ors or to prefer one over the others, and it reached its conclusion be- 
cause the testimony did not satisfy it that A^s. Cole knew, at the time 
she made the conveyance, that she was inscflvent, or that she had any 
creditor other than Newton. We can find no good ground in the rec- 
ord to withhold our approval of these conclusions. Mrs. Cole was 
not a business woman. She signed the guaranty at the request of one 
of her sons, understanding, as she testified, that it referred solely to the 
business her sons were then carrying on in Toledo. Some years pass- 
ed. They extended their operations to Tennessee and Philadelphia, 
the bank at the same time enlarging their line of credits ; and, accord- 
ing to the testimony, the guaranty was never mentioned to Mrs. Cole, 
either by her sons or by any officer of the bank. It is not an unrea- 
sonable inference that this paper, which had been prepared at the bank 
and signed by her on request, had passed from her mind. It naturally 
would, for the Toledo business — ^the notes held by the bank when the 
guaranty was given, the renewals thereof, and the new notes made in 
connection therewith — all had been settled or taken care of. The only 
one who was calling his claim as a creditor to her attention on or short- 
ly before September 2, 1903, was Newton, to whom she had obligated 
herself in behalf of her sons, and whom she had promised to make a 
conveyance of her real estate in satisfaction of his claims, whenever 
he might demand it She states in the record that she did make the 
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conveyance in August, 1903, and that the conveyance of September 
2, 1903, was made for the purpose of correcting the description of her 
premises in the deed made In August. There was nothing in ihe fact 
that Newton demanded the conveyance in August, and afterwards, 
on September 2d, requested another conveyance to correct the first. 
There was nothing in this to put her upon notice that her sons were, 
or were about to be, in trouble with the bank, or that she would be 
involved on account of the old guaranty. 

It is not necessary for us to pass upon the nature of the guaranty ; 
but, conceding it was still in force — a thing we are not to be taken as 
deciding — there was certainly no liability as against her until her sons 
had failed to pay one of the notes or loans which the guaranty se- 
cured, and there could have been no failure of that kind until the 
close of September 2, 1903, when the note of $6,000 fell due and be- 
came payable, the other outstanding notes not maturing until later. 
No notice of the fact that her sons had failed, or would probably fail, 
to meet any of their obligations to the bank, was brought home to her 
on or before September 2, 1903, when she made this conveyance. As 
the case stands in the record, she had knowledge on this day of but 
one creditor, Newton, to whom she made a conveyance at his demand 
in fulfillment of her agreement. She had a right to pay him, and she 
could not have made the transfer with intent to prefer him, unless at 
the time she had known, or had reason to know, of the existence of 
other creditors. And this is true of the intent to hinder, delay, and 
defraud her creditors. That intent must be established by proof, fraud 
must be shown, and the good faith of the transaction must be success- 
fully impeached. Lansing Engine & Boiler Works v. Ryerson, 128 
Fed. 701, 703, 63 C. C. A. 253. Now, this has not, in our opinion, been 
done. The testimony goes no further than to cast a suspicion. 

The judgment is affirmed. 



UNION NAT. BANK OF KANSAS CITY, MO., v. NElLIi. 

(Circuit Court of Appeals, Fifth Circuit December 11, 1906.) 

No. 1,546. 

1. Pabtnership— Trading Pabtnebship^Auihority of Partner— Borbowino 

Money. 

In an ordinary trading partnership, a partner has implied authority 
to borrow money on the credit of the firm, to draw, and accept, make, and 
indorse bills of exchange and notes, in the name of the firm. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Partnership, {$ 
241-^5.] 

2. Bills and Notes— Bona Fide Purchaser— Authority of Maker. 

Though a member of a trading partnership has no implied power to sign 
the firm name as an accommodation indor^er of a ndte, yet, If he does so, 
his unauthorized act constitutes no defense to the firm as against a bona 
fide purchaser for value in due course ; the paper being such as to be sub- 
ject to the law merchant 

3. Same— Bona Fide Purchaser— Requisittes. 

Where the holder of negotiable paper acquired it before maturity from 
another, who was apparently the owner, and gave a consideration there- 
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for, he obtained qi good title, though he bad knowledge of facts and cir- 
cumstances that would cause hlxn or a man of ordinary prudence to sufi- 
pect that the person from whom he obtain^ It had no Interest therein or 
authority to use it for his own b^aelit, ana though by ordinary dillgenco 
he oould have ascertahied such facts. 

[Ed. Note. — ^For cases In point, see Cent Dig. vol. 7, Bills and Notes, 
S8G9.] 
4. Sams— NoTiCB of Subettshtp. 

Where a note when presented to petitioner for discount was signed on 
Its face by three persons, the fact that the name of a partnership subse- 
quently adjudged a bankrupt appeared as the second signer was not notice 
to petitioner that the firm signed only as surety for the first slgn^. 
6. Same. 

Where a series of notes discounted by petitioner were all signed by three 
persons, a partnership which subsequently became a bankrupt being the 
second signer, the notes on their face did not indicate a contract of surety- 
ship by which the second signer on being compelled to pay the entire note 
did so to the extent of two-thirds thereof as surety for the others. 

6. SAMK~-JOIIiT AND SEVEBiil* LlABILITT. 

Where a series of notes were signed by three persons, the second 
signer being a firm which subsequently became a bankrupt, the firm's 
contract as principal was to pay the entire amount of the notes, and this 
was not changed by the fact that other signers had mad& the same promise. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 7, Bills and Notes, 
§542.] 

Appeal from the District Court of the United States for the West- 
em District of Texas. 

For opinion below, see 143 Fed. 553. 

M. L. Crawford (W. I. Ford and W. L. Crawford, Jr., on the 
brief), for appellant 

C. A. Keller, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. The appellant presented to the referee 
in bankruptcy for allowance against the bankrupt firm of A. F. Hardie 
& Co. 12 notes for $2,500 each, aggregating $30,000. The claim 
was at first allowed. Afterwards, on motion of the appellee, it was 
disallowed by the referee and expunged from the list of claims. The 
appellant excepted to the disallowance of its claim, and presented to 
the district court its petition to review the decision of the referee. 
The district court affirmed the referee's decision, and the case is 
brought here by appeal. The 12 notes are all alike, except as to the 
date of maturity, and are in the following form: 

"$2,500.00. Dallas, Texas, February 16, 1905. April 10, 1905, after date we 
promise to pay to the order of Spence and Leonard Hardie twenty-five hun- 
dred dollars, at Dallas, Texas, with interest from date until paid at six per 
cent per annum. If this note Is not paid at maturity and is collected by suit 
or attorney, we further promise to pay ten per cent additional on principal 
and Interest for attorney's fees. Value received. 

"Hardie Rose Co. 
"(By A. F. Hardie. Pres.) 

«A. F. Hardie & Co. 

••A. F. Hardie." 

The firm of A. F. Hardie & Co. was composed of A. F. Hardie, 
James M. Hardie. and Max Kaliski. It was a trading partnership. 
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engaged at the time the notes were made and negotiated In the pur- 
chase and sale of merchandise at San Antonio, Tex. The notes in 
question were signed in the firm name in the handwriting of James 
M. Hardie. Each note was indorsed on the back as follows : 

"Bpence Hardie, Leonard A. Hardie. Notice and protest waived. Pay Union 
National Bank, Kansas City, Mo., or order, Swofford Bros. D17 Goods Go. By 
J. J. Swofford, Pt Notice & protest waived. Spence Hardie, Leonard A. 
Hardie." 

The Swofford Bros. Dry Goods Company had for a* long time kept 
an account at the appellant bank, and the bank was in the habit of dis- 
counting commercial paper for the company. On March 30, 1905, 
the bank discounted for the company the 12 notes in question, paying 
for them $30,206.80. This amount was placed in the bank to the 
credit of Swofford Bros. Dry Goods Company, and shortly afterwards 
checked out by it. It is not shown in the record how or from whom 
the Swofford Bros. Dry Goods Company received the notes, nor is it 
shown what hands they passed through before they came to the Swof- 
ford Bros. Dry Goods Company. The District Court found that no pro- 
ceeds of the notes ever came to the firm of A. F. Hardie & Co., and 
that Max Kaliski, who was an active member of the firm and who 
furnished a large part of its capital, received no benefit from the notes, 
and did not know of their execution. 

It was clearly proved, and found as a fact by the refefee and the 
District Court, that the appellant bank purchased the notes, paying 
for them their full value in cash before their maturity, and that it had 
no notice of any infirmity in them, unless such infirmity is disclosed 
by the notes themselves. The sole question decided below, and to be 
decided here, is whether or not the appellant is an innocent purchaser 
without notice of the 12 notes. As they were purchased before 
maturity and full value paid for them, and as the bank had no notice 
of any extrinsic fact tending to show any infirmity in the notes, it 
must be held to be an innocent purchaser without notice, if the notes, 
in the form in which they appear, are prima facie legal and binding on 
the firm of A. F. Hardie & Co. The question to be considered, there- 
fore, relates to the form of the notes. Do they convey notice to the 
purchaser that the transaction was not one in the usual and ordinary 
course of borrowing money or of other business for the benefit of the 
partnership? It was contended by the appellee, and held by the lower 
court, that "the name of the Hardie-Rose Company appearing as the 
first joint maker on the face of the notes, with the partnership name of 
A. F. Hardie & Co. immediately following, imparted notice to third 
parties that the transaction was not one in the usual and ordinary 
course of business," and that the notes, therefore, showed on their 
face that they did not prima facie bind the partnership. It is assert- 
ed in the briefs of counsel, and in the opinion of the trial court, that no 
case has been found decisive of the precise question. 

It is elementary that the liability of partners, as such, depends upon 
the principle of agency; that any contract made by a partner for the 
partnership, within the actual scope of the agency, is binding upon the 
firm; that in an ordinary trading partnership a partner has implied 
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authority to T>orrow money on the credit of the firm, to draw and ac- 
cept, make, and indorse bills of exchange and promissory notes in the 
name of the firm; and that, even when the partner exercising such 
power abuses his trust for his own pecuniary advantage and to the 
injury of his firm, his copartners will be bound, unless the other party 
to the contract is chargeable with notice of the facts. It is well set- 
tled, however, that the power of a partner, implied from the contract 
of partnership, to act as agent for his copartners and to bind them 
by contracts in the firm name, is limited to transactions within the 
scope of the partnership business. Applying this limitation, it has 
been held that the power is not implied to sign the firm name as an 
accommodation indorser (Lemoine ,v. Bank of North America, 3 Dili. 
44, Fed. Cas. No. 8,240), nor to make contracts of guarantv or suretv- 
ship. Bank v. Alcjen, 129 U. S. 372, 9 Sup. Ct. 332, 32 L. Ed. 725 ; 
Foot V. Sabinj 19 Johns. (N. Y.) 154, 10 Am. Dec. 208; Mauldin v. 
Bank, 2 Ala. 502; Brettel v. Williams, 4 Exch. (W. H. & G.) 623. 
But where such unauthorized contract is made, if the paper is of .such 
a character as to be subject to the law merchant, an innocent indorsee 
acquiring it in the usual course of trade for value and before maturity 
can maintain an action against the partnership. Kimbro v. Bullitt, 22 
How. 256, 16 L. Ed. 313; National Exchange Bank v. White (C. C.) 
30 Fed. 412 ; 1 Daniel's Negotiable Instruments (5th Ed.) § 368, and 
cases there cited. The statement of these principles shows that the 
correct decision of the case at bar turns on the question as to whether 
or not the appellant is an innocent purchaser. 

There are conflicting decisions of the state courts on what is suf- 
ficient to put the purchaser of negotiable paper on notice of facts that 
deprive him of the character of an innocent purchaser. Here we are, 
of course, governed by the law as settled by the federal courts. It is 
held by this court, speaking by Pardee, Circuit Judge, that since the 
leading case of Goodman v. Simonds, 20 How. 343, 15 L. Ed. 934, one 
who acquires mercantile paper before maturity from another who 
is apparently the owner, giving a consideration for it, obtains a good 
title, though he may know facts and circumstances that would cause 
him to suspect, or would cause one of ordinary prudence to suspect, 
that the person from whom he obtained it had no interest in, or au- 
thority to use it for his own benefit, and though by ordinary diligence 
he could have ascertained those facts. Bank of Edgefield v. F. C. 
M. Co., 52 Fed. 98, 2 C. C. A. 637, 18 L. R. A. 201 ; Swift v. Smith, 
102 U. S. 442, 26 L. Ed. 193. In Magee v. Badger, 34 N. Y. 247, 
249, 90 Am. Dec. 691, the court held that the purchaser of negotiable 
paper "is not bound, at his peril, to be upon the alert for circumstances 
which might possibly excite the suspicions of wary vigilance. He 
does not owe to the party who puts negotiable paper afloat the duty 
of active inquiry to avert the imputation of bad faith. The rights of 
the holder are to be determined by the simple test of honesty and good 
faith, and not by a speculative issue as to his diligence or negligence." 
This case is cited approvingly in Brown v. Spofford, 95 U. S. 474, 
478, 24 L. Ed. 508. It is not, therefore, a question as to whether the 
notes on their face would excite the suspicion of the vigilant, or wheth- 
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€r the appellant was neg^ligent in not making inquiries as to the au- 
thority of the signing partner to bind the firm by the ma)ting of the 
notes; but the question is: Do the notes, on their face, show an il- 
legal and unauthorized use of the partnership name and credit ? 

In Gelpcke v. City of Dubuque, 1 Wall. 175, 203 (17 L. Ed. 520), 
the court said: 

"When a corporation has power, under any circumstances, to issue negoti- 
able securities, the bona fide holder has a right to presume they were issued 
under the circumstances which giye the requisite authority, and they are 
no more liable to be impeached for any infirmity in the hands of such a 
holder than any other commercial pai)er." 

The principle announced seems to us equally applicable to the 
negotiable notes of a partnership. If a trading partnership, under any 
circumstances, has the implied right and power to make promissory 
notes of the kind and in the form in proof, one to whom they are 
offered in the market has. a right to presume that they were issued 
under the circumstances which gave the requisite authority. National 
Exchange Bank v. White (C. C.) 30 Fed. 412, 416; 1 Bates on Part- 
nership, § 352. 

The alleged inherent defect that, it is claimed, imparted no- 
tice of the illegality of the notes as a partnership transaction, that 
is first urged, is that the name of the Hardie-Rose Company ap- 
pears as the first joint maker, and that the name of the partner- 
ship, A. F. Hardie & Co., immediately follows. The idea is that the 
partnership, being the se^cond signer of the note, must be the surety 
of the first signer. There is no question about the authority of a 
partner in a trading firm having the authority to use the firm name 
to raise money on the partnership's negotiable paper. There is no 
doubt, so far as the objection now considered is concerned, about 
his hiving the right to accept others as the sureties of the firm on such 
note. It follows that, if the notes in question were signed by A. F. 
Hardie & Co. only, their validity would be unquestionable; or if they 
were made by A. F. Hardie & Co. as principal, and the other two 
joint makers as sureties, they would not be subject to the objection 
now considered. What, then, is the alleged infirmity which is so 
potent as to carry notice ? It is simply the fact that of the three names 
that of the partnership is second. This can be an infirmity only up- 
on the hypothesis that a presumption arises that the first signer of a 
joint note is principal and the others are siu'eties. No authority is 
cited showing that such presumption arises from the order in which 
the signatures are attached to a joint note. In Summerhill v. Tapp, 
52 Ala. 227, it was held, Brickell, C. J., speaking for the court, that 
the fact that the name of one of several makers of a note was first 
in the order of signatures did not cause the "presumption of surety- 
ship" to arise. On the contrary, the court held that "all who sign a 
promissory note, joint, or joint and several on its face, are esteemed 
joint, or joint and several promissors, unless the note expresses that 
they bear another relation." In Paul v. Berry, 78 111. 158, 160, the 
court said: 

"As between the makers, there arises no presnmption shnply from the note 
or the judgment that the first signer, or any other number less than the whole, 
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is or are to be treated as prindpal or principals* and tfie others as oo-snretieB, 
but it rests in evidence, to be introduced aliunde the note and judgment, to 
determine what relation they sustain towards each other.'* 

Brandt says (1 Brandt on Suretyship & Guaranty, § 33): 

"Where several persons execute a promissory note and there is nothing 
on its face to show their relations to each other, there is no presumption from 
the order in which they sign that any, or which, of the signers are sureties." 

Where the words of a note show it to be a joint obligation, and it 
contains no word to the contrary, and it is signed by several makers, 
two, three, of ten, there is nothing in the mere order of signing which 
creates any presumption of suretyship. Where there are three joint 
makers, as in this case, it would be just as reasonable to presume that 
the first two were principals and that the third was a surety as it is to 
presume that the first one is the only principal and the second and 
third are sureties. If we once abandon the words of the contract and 
resort to presumptions based on the order in which the makers' names 
are affixed to the note, we would find difficulty in applying the doctrine 
to notes signed by varying numbers of makers. 

In cases where evidence is admissible to show that a joint maker 
was in fact a surety, it would be admissible without regard to whether 
the alleged surety was the first, second, or third signer ; but no question 
as to other evidence than the notes themselves arises in this case. 

The learned attorney for the appellee argues that the fact that the 
attorneys for neither party have been able to find a single decision in 
which it was held that a member of a firm has a right to sign a joint 
note with others and to bind his partners is "incontrovertible evidence 
that such a transaction is unusual and beyond the ordinary scope of the 
partnership business." The want of authority on the exact point prob- 
ably does not come from the fact that partnerships do not join others in 
making negotiable joint, or joint and several obligations, but it springs 
rather from the fact that those engaged in mercantile business and 
litigation are of the opinion that the right of a partner in a trading 
partnership to execute negotiable paper is not limited to instruments 
in which he, for his firm, is the sole maker or drawer. Many cases, 
we think, may be found in which the partnership is sued on such joint 
paper; no question being raised as to its having any infirmity on its 
face. Faler v. Jordan, 44 Miss. 283, was a suit on a note made by 
Daniel McLaurin, W. I. Draughn, and the firm of Faler, McLaurin & 
Co. A copy of the note is not given in the report of the case, but it 
appears clearly that the firm of Faler, McLaurin & Co. was the last of 
the three signers. The partnership was composed of Cornelius Mc- 
Laurin and Faler. Neither of the first two signers of the note were 
members of the firm. Faler, a member of the firm, which firm was the 
third signer, interposed the defense that he did not sign the note, or 
authorize another to do so for him, but that the same was signed by 
some person to bind the firm of Faler & McLaurin as sureties for 
Daniel McLaurin, without his knowledge or consent. There was no 
suggestion made in the case that the partnership could not be legally 
bound by a joint, or a joint and several, note. The court said, citing 
as authority Winship v. Bank, 5 Pet. 529, 8 L. Ed. 21&, that "the pow- 
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er of each partner to put the name of the firm to neg^otiable paper is 
so essential to the conducting of its business that it is implied from 
the very existence of the firm"; and the learned court added, speak- 
ing, it must be remembered, of a joint promissory note in which the 
partnership Vhich was sought to be charged was the third signer : 

' "Whencfver a partnership name appears on commercial paper, the firm iA 
prima facie bound, and the onus is on the firm and each member to show that 
it or he is not liable." 

In Van Tine v. Crane, 1 Wend. (N. Y.) 624, suit was brought by 
the plaintiff as the indorsee of a promissory note made by the partner- 
ship of Crane & Piatt and one Robert F. Van Tine. The note was 
joint and several. The suit was brought against the partnership 
alone, which plead in abatement the nonjoinder of the other maker. 
The court, in deciding the case, said: 

"The note, having been signed by one of the partners in the partnership 
name, was the note of the firm, and not of the individuals composing it, so 
far as the remedy to enforce payment was concerned." 

There is no hint in the case that the firm could not join in a joint 
and several note that bound the firm to pay the whole amount of the 
note. A joint and several note, signed by 'a partnership and three 
other makers of the note, was held valid and binding on the partner- 
ship for the entire amount of the note in R,e Holbrook, 2 Lowell, 259, 
Fed. Cas. No. 6,588. It is true that in that case the evidence, aliunde 
the note, showed that the last three signers were sureties, but tliere 
is no intimation in the case that the note on its face showed any in- 
firmity arising from the want of power of a partnership to make a 
joint note. 

If the inhibition against joint promissory notes by partnerships is 
to prevail, the principle would also be applicable to bills of exchange. 
While the drawer of a bill of exchange is generally .a single person, 
copartnership, or corporation, yet two or more persons may unite in 
drawing a bill. In such case they become, of course, joint obligors. 
A person uniting with a drawer or drawers could do so as a- surety, 
and such person is called a "surety drawer." 1 Daniel on Negotiable 
Instruments (5th Ed.) § 95, and cases there cited. If the principle 
contended for by the appellee were established as to promissory notes, 
it would be equally applicable to bills of exchange. It would follow 
that a partnership could not become a joint drawer of a bill of ex- 
change, and in tihe event it became a second signer of a bill of exchange 
the presumption would arise that it was surety for the first signer, 
and the bill would be, prima facie, not binding on the partnership. 
This view could not be reconciled with the decision of the Supreme 
Court in Kimbro v. Bullitt, 22 How. 256, 16 L. Ed. 313. In that case 
.a member of a firm, which, acting by another partner, was a joint 
drawer and second signer of a bill of exchange, was held liable at the 
suit of the drawees and acceptors, who paid the bill. It appears in 
the opinion tiiat the bills were drawn by Morgan McAfee and the 
firm of Dement, Kimbro & Sons, addressed to Bullitt, Miller & Co. 
The bills were accepted and paid by the drawees, and suit was brought 
by them against IGmbro, a member of the firm of Dement, Kimbro 
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& Sons. Kimbro defended upon the ground that the principal acting 
partner of his firm had no power to draw the bills sued on. ' It did 
not seem to occur to court or counsel that the firm had no power to 
become a joint obligor with Morgan McAfee as drawers of the bill, 
nor that the firm was to be presumed to be the surety ' of Morgan 
McAfee, the first drawer, or the* drawer whose name was first signed. 
The court affirmed the judgment of the Circuit Court against Kimbro, 
holding that a partner in a trading firm has a right, without the con- 
sent of his associates, to draw bills of exchange, and that the ri^ht of 
the acceptors who had paid the money to recover from the drawers 
could not be aflfected by the fact that one of the drawers had applied 
the money to an unlawful purpose. If it had been the law that a 
second signer of a joint bill is to be presumed to be a surety, or that 
a partner had no right, prima facie, to bind his firm in a joint bill, we 
cannot believe that these defenses would have been disregarded by 
the court and counsel. 

The learned attorney for the appellee insists that, if these notes do 
not show. that. A. F. Hardie & Co. was surety for the whole $30,000, 
they certainly do show that it was surety for two-thirds of the amount 
of the notes. The contention is that, treating the notes as joint notes 
of the three makers, the' presumption is that each of the makers re- 
ceived only one-third of the consideration, to wit, $10,000, and that 
the partnership of A. H. Hardie & Co. therefore became the security 
of the other two makers for $20,000. The idea is that, as each mak- 
er is jointly bound for the whole note, if the first and third signers 
fail to contribute to the payment of the debt, the second signer, A. 
F. Hardie & Co., would have to pay all, and that, therefore, the firm is 
at least security for the other two signers for two-thirds of tjie debt, 
and that it follows that the paper comes within the rule against the 
firm name being used as surety by a partner without the consent of 
his copartners. 'This argument, while seemingly sound, avoids the 
real question. It may be true that a joint note, or a joint and several 
note, contains, as between the makers, some of the elements of surety- 
Ship, in that, if one should fail to pay, another may be required to pay 
more, or that one, paying all, may require contribution from the 
others. But such consequences come from occurrences subsequent 
to the making of the note, and are based on relations between the 
parties that would have to be shown by evidence other than the notes 
themselves. No contract of suretyship appears in the note. As be- 
tween the makers and the payees, there is no element of a contract 
of suretyship. The payees, or their indorsees, can look to all equally 
for payment, and tiie debt is the debt of all. In the case of a joint 
and several note, any one maker, at common law, could be sued stlone 
for the entire debt. The joint and several note, though written 
on one piece of paper, is held by the law to be several notes — ^the 
separate note of each maker and the joint note of all. 1 Daniel on 
Negotiable Instruments, § 94. In the jurisdiction where the notes 
in question were made and were payable, although they are joint 
and not several in terms, any one of tihe makers could be sued alone 
for the entire debt. Rev. St. Texas 1895, § 1203. The notes on theii. 
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face do not constitute an agreement by A. F. Hardie & Co. as prin- 
cipal to pay one-third, and as surety to pay two-thirds, if the two 
joint makers fail to contribute to their payment. The firm's contract 
is, as principal, to pay the entire amount of the note. The fact that 
others make the same promise does not alter the contract of A. F. 
Hardie & Co. The inhibition against one partner's binding the firm 
as surety is not an inhibition against making any contract out of 
which may arise some of the consequences, remedies, or liabilities 
usually relating to a contract of suretyship, A partner may assign, 
or indorse, in the firm name, a negotiable note owned by and payable 
to the firm. If the maker should not pay it, the firm would be liable 
to the indorsee; and in that way the firm would become, in a sense, 
the surety of the makers. It would be secondarily liable on the 
paper; the makers failing to pay it. Steams on Suretyship, § 121, 
p. 191. 

In Gano v. Samuel, 14 Ohio, 593, it was held that one partner, 
for the benefit of his firm, in order to raise money for the firm, could 
use the partnership name in accepting a bill of exchange to be ex- 
changed for the acceptance of another firm ; it being in substance but 
the giving the name of the partnership to secure an indorser. And in 
Morris v. Maddox (Ga.) 25 S. E. 487, it was held that a member of 
a mercantile partnership, to raise money for the firm, has the power to 
exchange the promissory note of the partnership for the promissory 
note of another of like amount, the proceeds of which are intended 
for use in the partnership business. In both of these cases, the part- 
nership assumed liabilities,, to say the least, that were analogous to 
that of suretyship. 

The conclusion we have reached in this case is, of course, not de- 
pendent upon the correctness of the judgments of the learned courts 
m the last two cases we have cited. 

The second objection to the notes which we have just con- 
sidered — that they show on their face that A. F. Hardie & Co. 
is surety for two-thirds of their amount — is not, like tlie first 
objection to them, based on the order of the signatures. If the 
second objection is sound, it is available when the partnership 
name is signed to the note first in order, for, if it be true that 
a firm, as one of the three makers of a joint note, is surety for 
the other two makers for two-thirds of the note, that condition would 
accompany the contract whether the partnership signed first or last. 
The singular result would follow that while the partnership note, 
signed with its name only, would be regular, exciting no suspicion and 
showing no infirmity, the same note, with other solvent names signed 
to it under the partnership signature, would become irregular and show 
on its face an infirmity giving notice to purchasers. 

We are of opinion that the appellants are entitled to the protection 
afforded by the law to bona fide purchasers. 

It is to be regretted that, in a case like this, a partner wh6 has been 
guilty of no wrong may be subjected to loss by the wrongdping oi 
his copartners. But, when the question arises as to which of two 
innocent parties shall suffer, the loss should be made to fall upon the 
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one who has put it in the power of the guilty persons to perpetrate 
the fraud. 

The court is of opinion that, on the record before us, the 12 notes 
are provable claims against the estate of the bankrupts. 

The decree of the court of bankruptcy is therefore reversed, and 
the cause remanded. 



UNION NAT. BANK OF KANSAS CITY, MO., v. NBILL. 

(Circuit Court of Appeals, Fifth Circuit December 11, 190C.) 

No. 1.547. 

Bawkbuptct— Rkvikw— FoEM OF Pboceedino. 

Bankruptcy Act July 1, 1898, e. 541, § 25, SO Stat. 553 [U. S. Comp. St. 
1901, p. 3432], provides that appeals, as in equity cases, may be taken in 
bankruptcy proceedings from the courts of bankruptcy to the Circuit Court 
of Appeals In specified cases, including a Judgment allowing or rejec1:lng 
a debt or claim of $500 or more. Held that, where a decree rejected a 
claim for $30,000 which petitioner offered to prove against the bankrupt's 
estate, petitioner's remedy was by appeal, and, having obtained relief 
by appeal, his petition to superintend and revise should be dismissed. 

[Ed. Note. — ^Appeal and review in bankruptcy cases, see In re Eggert, 
43 a a A. 9.] 

Petition for Revision of Proceedings of the District Court, of the 
United States for the Western District of Texas. 

M. L. Crawford (W. I. Ford and W. L. Crawford, Jr., on the 
brief), for petitioner. 

C: A. Keller, for respondent. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a petition to this court invoking 
its jurisdiction to superintend and revise as matter ^f law a decree of 
the bankruptcy court. The decree in question is one rejecting a 
claim for $30,000 which petitioner offered to prove against the estate 
of A. F. Hardie & Co., bankrupts. The controversy was also brought 
to this court by appeal, and the opinion in the appealed case, which 
has just been handed down, shows a full statement of the proceed- 
ings in the court below. 149 Fed. 711. 

Section 25 of the bankruptcy act of 1898 (Act July 1, 1898, c. 541, 
30 Stat. 653 [U. S. Comp. St. 1901, p. 3432]), provides that appeals, 
as in equity cases, may be taken in bankruptcy proceedings from the 
courts of bankruptcy to the Circuit Court of Appeals in certain speci- 
fied cases; the third being "from a judgment allowing or rejecting 
a debt or claim of $500 or over." In this case the petitioner's proper 
remedy was by appeal, and on appeal the decree below has been re- 
versed. 

The petition is therefore denied, and the petitioner will be taxed with 
the costs. 
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THOMPSON-STARRBTT CO. v, FITZGERALD. 

(CirGult Court of Appeals, Seyenth Circuit October 20, 1906.) 

No. 1,309. 

1^ Master aivd Servant— Action fob Injubt or Sebvaivt-M^ttestiors fob 

JUBY. 

In the construction of a steel building, the contractor laid a platform 
of loose planks across the floor beams of the. lower floor near an elevator, 
onto which laborers were required to wheel materials brought in to be 
sent up on the elevator. A plank on one side extended for several inches 
over a drqp of four inches in the floor beams, and when plaintiff, who 
was one of such laborers, stuped on it the plank tipped and threw him 
and his barrow into the cellar causing his injury. Held, that the ques- 
tion of the contractor's negligence and failure in its duty to provide its 
employ^ with a reasonably safe place to work, and of plaintiff's con- 
tributory negligence were properly submitted to the jury, in an ac- 
tion to recover for the injury, the projection of the plank without support 
not being obvious to one on the platform. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 34, Master and 
Servant, SI 1010-1060, 1089-1132.] 

2. Same— Place of Wobk— Liabilitt of Masteb fob Ihpbopeb Constbuo- 

tion of Stagino— Neouqence of Fellow Servants. 

If the building of staglngrs and scaffolds is not within the duty of a 
servant who may have 'to use them in doing his work, and if he has no 
hand In erecting them, be is not a party to the negligence of those serv- 
ants to whom the master assigns the duty of providing such appliances, 
and he may recover from the master for an injury resulting from their 
negligent oonstruction. 

[Ed. Note. — F<nr cases in point, see Cent Dig. vol. 34, Master and 
Servant, § 479.] 

3. Appeai^Prbsbntatiow of Objections in Tbial Coxmi^PLEADiNO— Vabi- 

akcx. 

A defendant who contests a case on the merits without objection to 
the evidence offered on the ground of a variance, which might have been 
cured by an amendment of the pleadings, cannot assign such variance as 
a ground for reversal in an Appellate Court 

In Error to the Circuit Court of the^ United States for the Eastern 
Division of the Northern District of Illinois. 

Amos C. Miller, for plaintiff in error. 
B. J. Wellman, for defendant in error. 

Before GROSSCUP, BAKER, and SEAAfAN, Circuit Judges. 

BAKER, Circuit Judge. The plaintiff in error, defendant below, 
was engaged as contractor in constructing a steel frame building. On 
the first floor a temporary platform had been made by laying boards 
across the beams. From this platform a hoist took bricks and other 
materials to tihe upper floors. Common laborers wheeled bricks along 
a runway from without the building to the platform, left there the 
loaded barrows to be hoisted, and went out wheeling the empty bar- 
rows that had been let down. Plaintiff, one of these common laborers, 
went to the side of the platform to get an empty barrow whose wheel 
was over the edge, and fell into the basement, receiving the injuries 
complained of. . . 

149r.— 46 
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Under the assignment that the court erred in allowing the case to 
go to the jury, defendant's first contention is that there was not suffi- 
cient evidence of negligence in the construction and maintenance of 
the platform. From a careful reading of the entire bill of exceptions, 
it seems to us that the jury were warranted in finding that the platform 
was made and continuously maintained of two layers of plank sup- 
ported by beams 10 feet apart; that the planks of the lower layer were 
12 to 14 feet long ; that some planks of the upper layer were as short 
as 8 feet; that at the edge where plaintiff fell there was a drop of 4 
inches in the top surface of the supporting beams, which was occasioned 
by the construction of an ash pit ; that the lower plank extended part 
of its width beyond the edge of the 4-inch drop ; and that the upper 
plank was laid so that one of its ends did not reach one of the support- 
ing beams. There was evidence that it was customary to build such 
platforms without fastening down the planks in any way, but not that 
it was customary to rest the outer planks upon insufficient supports. 
This structure might fairly be inferred not only from the testimony of 
witnesses who described the platform, but also from plaintiff's account 
of the manner of his fall. He says that the plank at the edge tipped 
sidewise, and that he and the barrow and the plank went down. De- 
fendant's foreman testified that "the top of the iron work was all level," 
but on going into particulars he showed that the ash pit was 14 feet 
long north and south; that the beams, extending over it north and 
south 10 feet apart, were dropped 4 inches below the general level of 
the floor ; and that "flanges" on top of the north 7 feet of tliese beams 
came up to the floor level. So this platform, built out over the ash pit, 
at its south edge would encounter a 4-inch drop, unless these 14-foot 
steel beams were constructed so that the south 7 feet thereof would 
have been 4 inches above the floor level if they had not been dropped, 
as the witness says they were. No such unusual form of beams wai 
testified to. 

On the basis that defendant, as master, had undertaken to provide 
its servant a safe appliance in the performance of his work, a finding 
of negligence was justified by thfe foregoing view of the evidence. 

As the extending of the outer planks beyond the edge of the small 
jog in the beams was not necessarily apparent to a laborer who wenl 
on the platform in the performance of his work, there was no error 
in submitting the question of contributory negligence to the jury. And 
as there was no evidence that plaintiff had notice or knowledge of the 
defect, the risk was not assumed. 

It is further contended under .the same assignment that the alleged 
negligence was not that of defendant, but of fellow servants of plaintiff. 
If the building of stagings and scaffolds is not within the duty of a 
servant who may have to use them in doing his work, and if he has 
no hand in erecting them, he is not a party to the negligence of those 
servants to whom tiie master assigns the duty of providing such appli- 
ances; and he may recover from the master ; but if it is the, duty of a 
body of servants to construct a staging as an incident of the wprk upon 
which they are employed in common, the master performs his full 
duty by providing suitable and sufficient materials and m^n, and he 
cannot be held by one of the body for the negligence of any of the 
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Others. Phoenix Bridge Company v. Castleberry, 131 Fed. 175, 65 C. 
C A. 481; National Refining Company v. Willis (C. C. A.) 143 Fed. 
107. There was evidence that the staging or platform in question was 
built by a scaffold gang under, and according to the direction of a scaf- 
fold foreman, who hired men for that purpose ; that this foreman was 
also the foreman of the common laborers of whom plaintiff was one ; 
and that he "took any of the laborers who happened to be around to 
build the scaffolds." But plaintiff did not take part in building this 
platform, nor was it shown that he had ever performed or been called 
on to perform such work. Indeed, he testified that he did not know 
that his foreman was also the foreman of the scaffold gang. From 
this evidence it might be inferred that scaffold building was a separate 
branch of work, not within the scope of plaintiff's employment. And 
conceding that a contrary inference might also be drawn, the question 
was one for the jury. 

Complaint is made that the case proven varies from that declared. 
But inasmuch as defendant was willing to contest the merits of the 
proven case without objection, and without calling attention to the 
variance, which could have been cured by amendment on proper terms 
as to costs and continuance, there is no just grievance. 

The court refused defendant's request to charge the jury that, if 
the accident happened through the negligence of the foreman or 
workmen in directing or constructing the scaffold, the plaintiff could 
not recover. The giving of the instruction would erroneously have 
withdrawn the case from the jury. 

The judgment is affirmed. 



THE VOLUNTEER. 
(Circuit Oonrt of Appeals, Second Circait November 7, 1906.) 

No. 36. 

1. TOWAOB— Loss OF Tow BY COLLISION WlTII WbECK—LI ABILITY OF TUG. 

A finding affirmed tbat a. tug was in fault for the loss of her tow by 
running her upon a sunken wreck at night, upon e;^idence showing 
without contradiction that a lantern showing a red light, and capable 
of burning for 24 hours after each filling, was filled, lighted, and set 
above the wreck on the evening before, and that it was burning brightly 
two hours before the collision, and that the tug maintained no suffi- 
cient lookout . 

[Ed. Note. — ^For cases In point, see Cent Dig. vol. 45, Towage, |l 11, 
17-19, 36.] 

2. Admiralty— Pleading— Estoppel. 

In a snit in admiralty to recover for the loss of a tow by collision 
with a sunken wreck at night, in which the tug and the owner of the 
wreck are both made defendants, and charged with fault the libelant 
is not precluded from recovering against the tug alone because the libel 
charges the owner of the wreck with a fault which, if proved, would 
exonerate the tug, which charge Is admitted by the answer of the tug, 
but is not sustained by the evidence; the practice in admiralty being 
to bring all parties before the court and to determine the controversy 
on the merits as it appears from the proof, regardless of technicalities 
of pleading. 
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Appeal from the District Court of the United States for the South- 
em District of New York. 

Libel filed by the owner of a cargo of coal on board the barge McNally and 
by the master of the barge, to recover, respectively, for the losji of the cargo 
and for the i)erBonal effects of said master. The libel all^ea that the tng 
Volunteer was negligent in towing the McNally upon the wrecs of the barge 
Doherty, which lay sunk in the channel at South Norwalk, Conn. It also al- 
leged that the owners of the Doherty were at fault in not maintaining a 
light above said wreck. The collision occurred about 20 mhiutes after 12 
on the night of October 13, 1903. 

The district judge condenmed the tug and her claimant appeals to this court. 

Lawrence Kneeland, for libelants. 
De Lagnel Berier, for The Volunteer, 
La Roy S. Gove, for The Doherty. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

COXE, Circuit Judge. If there were a light above the wreck at 
the time of the collision the tug was at fault; if not, the owners of 
the Doherty were at fault for failing to keep a light there. The ques- 
tion thus presented was one of fact and was decided by the district 
judge after hearing and seeing the witnesses. We have repeatedly 
held that such a finding will not be disturbed unless clearly against the 
weight of evidence. 

That a lantern showing a red light had been set above the wreck, 
capable of burning for 24 hours after each filling, is proved by un- 
contradicted testimony. It was refilled on the day in question betweeh 
4 and 6 o'clock in die afternoon and was seen burning brightly at 
10 o'clock. There is a presumption that in such circumstahces the 
light continued to bum. If there had been a vigilant lookout on the 
Volunteer who had testified that he saw no light, such testimony, 
especially if corroborated by the wheelsman and other members of 
the crew in the actual discharge of their duties, might be sufficient to 
overcome the presumption. There was, however, no such evidence. 
Those on the tug and tow whose testimony was given were attending 
to other matters and giving little heed to the situation ahead. Tte 
master of the tug died before the trial. The only two witnesses who 
testify on the subject are the master of the McNally and the deck 
hand of the Volunteer. They were walking about and talking,, and 
it is not pretended that either was giving his undivided attention to 
the business of looking out Their evidence was unsatisfactory and 
the district judge gave little credence to their statements. 

The case, in this respect, is wholly different from The John H. 
Starin, 122 Fed. 236, 68 C. C. A. 600, where the captain and quarter- 
master of a large passenger steamer, both licensed pilots and mariners 
of many years experience, were in the pilot house and a competent 
lookout was at the bow. These witnesses united in saying that they 
saw no light ahead, although each was at his post attending vigilant- 
ly to his duty. This testimony was held to outweigh the testimony of- 
fered on behalf of the injured schooner that a light waS: set in the 
rigging and was seen burning half an hour before die accident, there 
being no satisfactory proof that the lantern was properly filled and 
trimmed. 
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The case sit bar is simUar on the facts to The Fin MacCool, 147 
Fed. 123, where it was held by this cOurt that the testimony of a listless 
and inattentive crew that they saw no light on a sunken wreck was in- 
sufficient to overcome the positive testimony that a light was there. 

The libelants proceeded against the tug and the owners of the Do- 
herty, the libel alleging that 3ie latter were negligent in failing to main- 
tain a light. In its answer the tug admitted this allegation and now 
asserts that by reason of this admission the libelants are precluded from 
recovering upon tlie theory that the light was burning. 

If this were a common law action between the libelants and the own- 
er of the tug there would be great force in the contention, but it has 
little application to a suit in the admiralty where the aim and purpose 
of the court is to bring all parties before it and determine tiie con- 
troversy on the merits as it appears from the proof. The libelants 
might have proceeded against the tug alone, in which event her own- 
er would unquestionably have brought in the owners of the Doherty. 
The Hudson (D. C.) 15 Fed. 162 ; Admiralty Rule 59, Supreme Court. 
The libelants were entitled to recover from the tug or the owners of 
the Doherty. The .question of light or no light was one of vital im- 

?>rtance to these two parties, but of little interest to the libelants. 
he tug by admitting the allegation of the libel as to the fault of the 
owners of the Doherty cou!d not preclude them from proving that they 
were free from fault. This they succeeded in doing to the satisfaction 
of the district judge and having ascertained where the truth lay it was 
his duty to decree accordingly. It would be a travesty of justice to 
turn a meritorious libelant out of court because one of the respondents 
admits that the other was at fault. 

The decree is affirmed with interest and costs. 



THE WINNIE. 
(Circuit Court of Appeals, Second Circuit December 4, 1906.) 

No. 56. 

TOWAGE^lNJUBT OF TOW— LlABttlTV OF TUO. 

A tug is Dot liable merely because a tow was injured wblle In Its cus- 
tody, but in an action against it to recover for tbe injury, the burden 
rests upon tbe libelant to affirmatively prove negligence or fault which 
cannot be presumed merely because the injury is not otherwise accounted 
for. 

[E3d. Note, — ^For cases In point, see Cent Dig. vol. 45, Towage, S 34.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal in admiralty from a decree of the District Court of the 
United States for the Southern District of New York awarding $612.98 
damages and costs against the steam tug Winnie for negligent towage 
•of libelant's caftal boat FermoiL The opinion of the District Court is 
reported in 137 Fed. 166. 

H. G. Ward, for appellant 
La Roy S. Gove, for appellee* 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 
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COXE, Circuit Judge. The important facts aire stated in the opin- 
ion of the district judge. 

The tug Winnie was engaged to tow the libelant's canal boat Fermoil 
and a larger boat, the barge Gildersleeve, from the Atlantic Basin to 
a stake-boat off Liberty Island in New York harbor. The Fermoil 
was made fast to the port side of the tug and the Gildersleeve to the 
starboard side, the bows of both vessels extending ?ibout 45 feet be- 
yond the bow of the tug. The tide was ebb and a choppy sea was 
running. When the canal boat reached her destination it was found 
that two planks on her starboard side were broken. The main fault 
imputed to the tug is that the tow was improperly made up, the bows 
of the two boats being drawn together so that they were not more than 
five or six feet apart, as illustrated by the following diagram: 




This theory is supported by one witness only, the master of the 
Fermoil. 

The claimant insists, on the contrary, that the tow was made up in 
the usual way, with the boats securely lashed to the tug and parallel 
to each other, their bows being 18 or 20 feet apart. The • claimant's 
contention is sustained by the master, pilot, fireman and deck hand 
of the tug and by the exceedingly persuasive presumption that no tug- 
man, with even a superficial knowledge of the requirements of the 
service, would make up his tow in a manner so unprecedented that no 
plausible motive or reason can be assigned therefor. Not only would 
such an arrangement augment the hazard but it would render the serv^ 
ice more difficult, requiring increased power to propel such a clumsy 
flotilla through the water. 

The district judge was clearly of the opinion that the weight of testi- 
mony was with the claimant on this issue, but he found for the libelant 
upon the theory that the damage could be accounted for in no other 
way. 

He says: 

"The preponderance of the testimony, as well as the probabilities in view 
of the additional strain put upon the tug, are with the claimant, but unless 
something of the kind contended for by the libelant was done, I see no 
way of accounting for the damage." 

We are unable to give our assent to this reasoning. The burden 
was on the libelant to prove fault on the part of the tug; in this he 
failed. The testimony preponderates overwhelmingly in favor of the 
claimant to the effect that the tow was made up in the usual way. 
This being so we cannot escape the conclusion that liability cannot 
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be predicated of a finding that the tow was made up in an unusual way. 
The libelant alleged negligence and failed to prove it. It was then 
the duty of the court to dismiss the libel. 

It is not at all unlikely that the damage was caused by the swells 
of passing ferry boats, but the court is not called upon to enter the 
realms of conjecture in an attempt to ascertain how the accident was 
caused. It is enough for the present case that the tug did not cause 
it. There was nothing in the condition of the wind or water to make 
towing unusually hazardous. The master, according to the great 
preponderance of proof, exercised the reasonable care, caution and 
maritime skill required. The tug was not an insurer, and cannot be 
held liable merely because the Fermoil received an injury while in 
her custody. 

The case is easily distinguishable from the Gennessee, 138 Fed. 
549, 70 C. C. A. 673, where the make up of the tow was such as to in- 
vite disaster while the flotilla was lying to during a storm and the tug 
made no effort to mitigate the risks due to an unusually perilous 
situation. 

The decree is reversed with costs, and the cause is remanded to 
the District Court with instructions to dismiss the libel. 



BEE et al. T. BARNES. 

(Circuit Court of Appeals, Fourth Circuit November 19, 1906.) 

No. 630. 

1?axation~Salb of Lani>--Separatb iNTEftESTS-^TAX Title—Validitt. 

Where each of two tracts of land was assessed for taxation at its true 
value as the property of the owner of the fee, and she paid the full amount 
of the taxes due thereon, notwithstanding an outstanding one-sixteenth in- 
terest in any oil that might be produced from the land, a sale of such inter- 
est for nonpayment of taxes assessed thereon was void. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 45, Taxation, { 1267.] 

Appeal from the Circuit Court of the United States for the North- 
em District of West Virginia, at Parkersburg. 
For opinion below, see 138 Fed. 476. 

This was a suit Instituted in the Northern district of West Virginia, th€ 
object of which is to cancel a tax deed executed on the 19th of January, 1903, 
by W. R. Merservie, clerk of the county court of Ritchie county of that state, 
to B. W. Bee for one-sixteenth interest in gas and oil and mineral on a tract 
of land of 69^ acres and also another tract of land of 2% acres, making 72 
4icre8 in all. The court below has stated the facts upon which this controversy 
is based In a clear and succinct manner as follows : 

*'John K. Kelley and Clara Y. Kelley, on March 29, 1898, by deed which was 
-admitted to record April 2, 1898, conveyed to plaintUT, Bame8> a citizen of 
Ohio, 'one-sixteenth part of all oil and gas and other mineral substances in 
4ind under* two parcels of 69% and 2% acres of land, situate in Ritchie county, 
this state, fully described in the deed by metes and bounds, for the considera- 
tion expressed of $2,000 cash. By deed of September 21, 1898, recorded 
September 24, 1898, Barnes conveyed a half of this, or one thirty-second in- 
terest in all, to Mallory Bros, ; but they subsequently, by deed dated March 
^29, 1903, reconveyed back this interest to Barnes. The surface and remaining 
fifteen-sixteenths undivided Interest of the *oil, gas, and other mineral sub- 
stances' remained vested In Mrs. Kelley. On the land books of Ritchie 
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• 
county, Mrs. Kellc^, for the year 1888, was asseased with these two tracts 
separately, as 69^ acres and 2% acres, in fee, as situate on *wts. of Bonds 
Greek,' N. B. 9 miles flrom court house, valued each at $&50 per acre, and a 
total valuation of $425, for the 69^ acres, instead of $451.75, the true total at 
that rate, and for the 2^ acre tract of $15, instead of $16.25, the true valuation 
at that rate. She was assessed for state purposes on the 69% acres at tbe 
rate of 25 cents on the $100, the sum of $1.13, the full amount due on the true 
valuation, 6% cents more than due on the valuation given; 45 cents for 
state school purposes, at a rate of 10 cents, the correct amount on the true 
valuation, 2^ cents too much on the valuation given; $1.S1 for county pur- 
poses, at a rate of 40 cents, the correct amount on the true valuation, 11 
cents too much on the valuation given; $2.26 for road purposes and teacb^:^' 
fund, respectively, each at the rate of 50 cents, the right amount on the true 
valuation, 12% cents too much on each for the valuation given; and $1.36 
for building fund, at a rate of 30 cents, the correct amount on the true valu- 
ation, 8% cents too much on the valuation given. The 2%-acre tract also 
shows that, while the valuation was fixed at $15, Instead of $16.25, the taxes 
were assessed upon the true valuation, and not the valuation given. These 
tracts had been acquired by Mrs. Kelley by different deeds from different 
parties. In pencil on the assessment book Just after Mrs. Kelley's name is 
written, '1-16 oil reserve to G. W. Barnes'; but the plaintiff, although his 
deed bore date two days before April Ist, the assessment date fixed by law, 
was not assessed in any manner for that year on account of his one-sixteentn 
undivided interest in the 'oil, gas, and other mineral substances in and .under' 
said two parcels of land. 

"For the year 1899 Mrs. Kelley is assessed with these same two tracts 
separately, as having title in fee, and the same location, bearing, and distance 
from the courthouse is given, as also the same valuation of $6.50 per acre 
each, and the same erroneous total valuations of $425 and $15, respectively. 
This year, however, she was not assessed at the given rates upon the true 
total valuation, as was the case in the preceding year, but upon the false 
total valuations given for both years. In this last year following her name, 
in parenthesis, are the words, 'less one-sixteenth oil, &c.' For this year 18Q9, 
when by the records Mrs. Kelley. was shown to be vested with fee-simple 
title in the surface of and in fifteen-sixteenths undivided interest in the 'oil, 
gas, and other mineral substances in and under* these two tracts, an one 
thirty-second of the latter, undivided, was in plaintiff, Barnes, and the re- 
maining one thirty-second thereof was in Mallory Bros., the said Mallory Bros, 
were assessed with nothing, so far as shown, because of their interest; but 
plaintiff, Bameis, was assessed with 'one-sixteenth oil &c., reserve' in 72 acres, 
claimed now to be the 69% and 2% acre tracts consolidated, at the rate of 
50 cents per acre, or a total valuation of $36, upon which taxes amount- 
ing to 78 cents in all, according to the fixed rates, were charged. These 
taxes were not paid by Barnes, by reason of which this interest was returned 
delinquent and sold by the sheriff, January 13, 1902, and purchased by defend- 
ant Bee, who paid a total for taxes and expenses of $2.85, and on the 16th day 
of January, 1903, had a surveyor's report made, and on January 19, 1908, 
received from the cl»k of the county oourt a deed therefor, which surveycHr's 
report and deed was on said last day admitted to record. It is to be noted 
that neither the report nor deed bound the 72 acres as a single tract, but 
simply copy the metes and bounds of the 69% and 2% acres, respectively, 
apparently from the deed of Kelley and wife to Barnes, to which both refer. 

"Meanwhile, on the 20th day of Ckstober, 1902, Kelley and wife and Barnes 
made a lease, in whidi Mallory Bros, did not join, to Upham & Rolston, 
whereby they granted the lessees all the oil and gas in and under these lands, 
described as 70 acres, and described genetally by reference to the abutting 
owners, for the period of two years, upon usual terms, for the payment of 
one-eighth royalties and other conditions not necessary to set forth. This 
lease was assigned by the lessees to Sarber Bros, ft Co., and on January 14, 
1908, the lease and assignment were together admitted to record. A valu- 
able 20a-barrel oil well resulted, and this one-sixteenth undivided interest 
became of value estimated at from $5,000 to $6,000. Defendant Bee Insisted 
upon bis being the owner of the interest under his tax deed, refusing to 
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surrender his claim ; hence this suit, brought to set aside said tax deed as a 
cloud upon bis title, and the appointment of a receiver herein, to whom baa 
been paid over the proceeds arising from the sale of oil due to this Interest" 

\ Thos. P. Jacobs and Geo. W. Johnson, for appellants. 

Mason G. Ambler (B. M. Ambler and C. D. Merrick, on briefs), 
for appellee. 

Before PRITCHARD, Circuit Judge, and PURNELL and KEL- 
LER, District Judges. 

PRITCHARD, Circuit Judge (after stating the facts^. It appears 
from tlie record that the two tracts of land of 69 >4 and 2>4 acres were 
assessed in 1898 as the property of Mrs. Kelley at $536 and $15, re- 
spectively, and these same tracts were assessed to her in 1899 at the 
same valuation, and she paid all of the taxes in full for the year 1899. 
The tax deed in question is based on an assessment for the year 1899 
against Barnes; the defendant claiming title under this deed, which 
was executed to him by the clerk of the county court by virtue of a 
tax sale on account of the nonpayment by Barnes of the taxes due for 
the yeat 1899 on his undivided interest, of one-sixteenth of oil, etc., 
in the two tracts of land in question. 

We have read and carefully considered the opinion of the court be- 
low, and fully concur in the conclustons reached therein. Inasmuch 
as each of the tracts of land was assessed as its true valuation for tax- 
able purposes for the years of 1898 and 1899, as the property of Mrs. 
Kelley, and the full amount of the taxes due thereon by virtue of such 
assessment being paid by her, we are of opinion that the sale of the 
premises described for the nonpayment of taxes by Barnes was un- 
authorized, and that the deed made in pursuance of such sale is void. 

For the reasons stated, the decree of the Circuit Court is therefore 
affirmed. 



THE MARS. 
(Circuit CJourt of Appeals, Third Circuit January 16, 1907.) 

1. Seamen— Pebsonal Injuries— LiABnJTY of Vessel. 

Where libelant, a fireman on a tag, was scalded while attempting to 
tlfi^hten the packing on the valve of au ash hoists r^nlting from his turning 
a screw the wrong way and the machinery was not materially defective, 
the tug was not liable for his injuries. 

[Ed. Note. — ^For cases id point, see Cent Dig. vol. 43, Seamen, {{ 189, 
186; vol. 34, Master and Servant, { 758.] 

2. Sami:— Medical Attendance. 

Where a fireman on a tug was injured In the course of his employment 
the fact that the tug was engaged In comparatively short coast-wise trips 
did not relieve her from the usual obligation of a vessel to her crew to 
furnish care and maintenance bo effect a cure. 

[Ed. Note.— For cases In point see Cent Dig. vol. 43, Seamen, S§ 30, 187.J 

3. Same. 

The obligation of a vessel to furnish medical attendance, etc., to a sea- 
man injured in her service does not end with the termination of the voyage, 
where there was not sufficient time or facilities for the vessel to have then 
performed Its duty. 

[Ed. Note. — ^For cases in point see Cent Dig. vol. 43, Seamen, §{ 43, 187.] 
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4. SaUS— FOBFEITUBE OP RlQHT. 

A seaman injured in the course of his employment by his own n^ligence 
does not thereby forfeit his right to cure and maintenance at the ex- 
pense of the vessel, where the injury was not caused* by hia gross negli- 
gence or willful neglect of orders, etc. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 43, Seamen, S 187.] 

Appeal from the District Court of the United States for the East- 
em District of Pennsylvania. 

For opinions below/ see 138 Fed. 941; 145 Fed. 446. 

John F. Lewis, for appellant. 
Howard M. Long, for appellee. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. On March 29, 1904, the tug 
Mars, being at Philadelphia and contemplating a towing trip to New 
England ports and return, shipped Manides, the libelant, as a fireman. 
He went to work on the 30th. About midnight of that day, while 
the tug and her tow were lying at Reedy Island in the Delaware await- 
ing the tide, Manides, in trying to turn a nut to tighten the packing 
on the valve of an ash hoist, was badly scalded. He was placed in a 
hospital at Philadelphia, where he remained a* considerable time, and 
was discharged before a cure was effected. He filed a libel against 
the Mars for damages for his personal injuries. The court held he 
was not entitled to recover, saying: 

"There is considerable evidence offered for the purpose of showing that the 
machinery was generally out of order, but I am not .convinced that this was 
the case. It was the ordinary experience with machinery that requires con- 
stant attention in order that it may be Icept up to the standard. It was not 
defective or out of repair to an extent that the tug should be liable for any in- 
juries resulting therefrom, and: for this reason we do not thinlc the respondent 
is liable to the libelant in damages for the injury. There was no failure of 
ordinary care on the part of the owners of the tug to furnish a safe place for 
the libelant to do his work, and the machinery about which he was working 
and the Implements used in the performance of his work were safe and in 
good condition, save and except the ordinary current repairs necessary to keep 
them in such condition. The injury to the libelant was the result of an acci- 
dent while performing certain work with which he was acquainted, and which 
should have been performed In a careful manner to avoid the very injury he 
received. He is therefore not entitled to recover damages against the respond- 
ent." 

Under a prayer for general relief, however, the court decreed the 
tug should pay him $291 for expenses for maintenance and cure; 
$50 being for future medical attendance. From the decree for pay- 
ment thereof the tug took this appeal. 

The evidence bearing on this branch of the case is not printed. In 
its absence, and in view of the fact that the court only allowed $291 
of $1,593.68 claimed, the presumption is that the moderate amount de- 
creed was justified by the proofs, and that the sum of $50 allowed for 
future treatment was to finish a course of treatment interrupted by 
his discharge from the hospital. The only question, therefore, for 
us to consider is whether Manides was entitled under his employment 
and the finding of the court noted above to any allowance whatever 
for cure and maintenance. The fact that the tug was engaged in 



Digitized by 



Google 



FORT y. 8GHL088 BROS. * CO. T31 

dotnparatively short coast-wise trips does not relieve her from the 
usual obligation of a vessel to her crew. One of these is to furnish 
at the vessel's expense, care and maintenance to a seaman injured 
in her service. The Osceola, 189 U. S. 175, 23 Sup. Ct 483, 47 L. 
Ed. 760. This right extends to a fireman. The North America, 5 
Ben. 486, Fed. Cas. No. 10,314. The word "cure" is used in its 
original meaning of care, and means proper care of the iniured sea- 
man and not a positive cure which may be impossible. The Atlan- 
tic, Abb. Adm. 451, Fed. Cas. No. 620. The duty is to furnish means 
of cure and to use all reasonable efforts for that purpose. Brown v. 
Overton, Fed. Cas. No. 2,024. In the nature of things the end of 
the voyage does not end the obligation, if there was not sufficient time 
and facilities for the vessel to have then done its duty. Its unfulfilled 
obligation may continue after the voyage ends. McCannon v. Domin- 
ion Atlantic Company (D. C.Y 134 Fed. 762; Henry B. Fiske (D. C.) 
141 Fed. 191; The Svealand, 136 Fed. 109, 69 C. C. A. 97; Reed 
T. Canfield, 1 Sumn. 195, Fed. Cas. No. 11,641. It is claimed, how- 
ever, that libelant lost his right to cure because the injury resulted 
from his own negligence. The testimony, however, discloses no gross 
negligence, willful neglect of orders, or indeed any such facts as are 
in some cases (The Ben Flint, 1 Abb. (U. S.) 126, Fed. Cas. No. 1,- 
299, and cases cited) recognized as affecting a seamen's right. The 
most that can be said is that the libelant in trying to tighten the screw 
mistakenly turned it the wrong way, thus loosening it and permitted 
the steam which scalded him to escape. Neither the ancient codes 
or the modern decisions show any reasoning or authority for hold- 
ing that, where the injury to the seaman in the performance of his 
accustomed duties was received through remissness or not unusual 
carelessness on his part, he therebv forfeits his right to cure and main- 
tenance. The Osceola, supra; The City of Alexandria (D. C.) 17 
Fed. 395; The Ben Flint, supra. 
The decree of the District Court is therefore affirmed. 



PORT V. SCHLOSS BROS, ft CO. 

(Circuit Court of Appeals, Third Circuit Jannaij 16, 1007.) 

No. 68. 

WbIT OT EBBOB— PABTISS— JOIITT JUDOICXNT. 

Where two members of a firm were Jointly soed on a firm debt and 
judgment was entered against both, a writ of oror coiild not be main- 
tained by one of them alone in the absence of summons, sererance, or a 
tafflcient showing for nonjoinder of the other. 

TEd. Note. — For cases In point, see Cent Dig. vol. 2» Appeal and Error, 
fl 1802, 1808, 1811.] 

In Error to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

Leslie A. Howard and F. P. Tarns, for plaintiff in error. 
Joseph Stadfeld, for defendant in error. 

Before DALLAS, GRAY, and BUFFINGTON. Circuit Judges. 
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BUFFINGTON, Circuit Judg€. This is a writ of cn»r to the Circuit 
Court of the United States for the Western District of Pennsylvania. In 
that court Schloss and others, citizens of Maryland, brought an action of 
assumpsit against Clarence A. Port and W. J. Snyder, citizens of Penn- 
sylvania, partners trading as Port & Snyder, for a merchandise account 
in excess of $2,000. Both defendants were served. Port appeared and 
defended the suit. Snyder entered no appearance, but was called as 
a witness. The jury was sworn against both defendants without 
objection by Port, and after a trial on the merits a verdict was rendered 
in favor of the plaintiffs for the full amount of their claim. After 
entry of judgment against both defendants Port alone sued out this 
writ of error, then for the first time raising the question that a judg- 
ment for default should have been entered against Snyder; that the 
jury was improperly sworn against both defendants ; that the judgment 
against Snyder was invalid, and therefore there was error in entering 
judgment against him, Port 

Before passing on tiiese questions, we are met by a motion of the 
defendants in error to dismiss this writ. In support thereof it is con- 
tended that, there being a joint judgment against both Port and Snyder, 
a writ of error will not lie unless both join in it. There has becm no 
summons, severance, or sufficient ground for nonjoinder shown. The 
motion to dismiss is supported by authority. In Feibelman v. Packard, 
108 U. S. 14, 1 Sup. Ct 138, 27 L. Ed. 634, it was said: 

"Moses Feibelman and George Woelker, as partner, sued the defendants In 
«rror to receiver damages for the seizure of their partnership goods by Packard, 
marshal of the United States for the district of Louisiana. A Judgment was 
rendered against them. Their interests in the suit was Joint, and the Judgment 
affects them Jointly and not separately. Feibelman alone has brought this 
writ of error, and there has been no summons and seTerance or other equiva- 
lent proceeding. It follows that the writ must be dismisseid on the authority 
of Williams ▼. Bank of the United States, 11 T^lieat 414, 6 L. Ed. 608 ; Master- 
eon ▼. Hemdon, 10 WjblII. 416, 19 L. Ed. 053; Simpson ▼. Greeley, 20 Wall. 16% 
22 L. Ed. 838." 

To the same effect, in addition to the case cited, are Estis v. Trabue, 
128 U. S. 228, 9 Sup. Ct 68, 32 L. Ed. 437, and Mason v. United States^ 
136 U. S. 682, 10 Sup. Ct. 1062, 34 L. Ed. 345. 

In view of these decisions, the motion to dismiss must prevaiL 



PITTSBUBGH ET. CO. v. Ca:.UFF, 

(Circuit Conrt of Appeals, Third Circuit January 17, 1007.) 

No. 87. 

STBKBT RaILBOADS— INJUBT TO PERSON ON TbAOKS— CONTBIBUTOBT NEOLiaSNCOI. 

A plaintiff who, after seeing a street car approaching while he was stiU 
upon the sidewalk, started to cross a curved track which led Into a ccost 
street without again looking, and was struck by the car and injured, wa» 
chargeable with contributory negligence as matter of law, and cannot re- 
cover for the injury ; nor la he relieved ftom such negligence by the fact 
that there was another track, which went straight ahead past the comer. 

[Ed. Note.— Voir canes in jfolat^ see Cent Dig. voL 4^ Street BallroadSL 
H 207, 208.] 
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In Error to the Circuit Court of the United States for the West- 
em District of Pennsylvania. 

James C. Gray, for plaintiff in erron 
Thomas M. Marshal, for defendant in error* 

Before DALLAS and GRAY, Circuit Judges, and LANNING, Dis- 
trict Judge. 

DALLAS, Circuit Judge. The defendant in error brought an ac- 
tion against the plaintiff in error to recover damages for personal in- 
juries to the plaintiff below, caused by his having been struck, while 
crossing one of the streets of the city of Pittsburgh, by an electric 
railway car operated by the defendant below. At the close of the 
trial the court was requested to charge, that "under all the evidence the 
verdict must be for the defendant"; and the refusal of this request, 
amongst other things, is here assigned for error. 

It may be assumed that the defendant's servants were not as careful 
as they should have been, for we rest our decision solely upon the 
ground that it was conclusively shown that the proximate and decisive 
cause of the accident was lack of ordinary prudence upon the part of 
the plaintiff himself. There was no conflict of evidence. The de- 
fendant offered none. By the plaintiff's own testimony it plainly 
appeared that while he was still upon the sidewalk he saw the car 
coming. He did not wait, however, nor look again, but stepped di- 
rectly in front of it. It was moving rapidly — ^perhaps too rapidly; 
but he realized this, and therefore should have been especially care- 
ful. He did not know that it would leave the straight track and fol- 
low the curve by which it reached the point at which he was struck; 
but the curved track was as plainly within his view as the straight one, 
and there was nothing to justify him in proceeding upon the assumption 
that the car would not make the turn. In short, there was no sup- 
port whatever for any inference other than that the accident was di- 
rectly due to the plaintiff's own heedlessness, and consequently the 
binding instruction for which the defendant asked ought to have been 
given. 

The judgment is reversed. 



AMERICAN TIN PLATE CO. v. SMITH. 

(Circuit Court ot Appeals, Third CircuH. January 4» 1907.) 

No. 34. 

Masteb and Sebv ant— Action fob Injttbt to Skbvant— Asstthftion op Risk. 
A Judgment on a verdict for plaintiff in an action Dy a servant against 
the master to recover damages for a personal injury in which the defense 
was the assumption of risk by plaintiff affirmed. 

For former opinion, see 143 Fed. 281. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, 
District Judge. 
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PER CURIAM. We think that the opinion rendered and decision 
made when this case was before this court at a former term (American 
Tin Plate Co. v. Smith, 143 Fed. 281) requires that the judgment 
brought up by the present writ of error should be affirmed, and there- 
fore it is 80 ordered. 



HOLINB TRUST k SAVINGB BANK T. WYLtB. 
(Circuit Court of Appeals, Eighth Circuit December 22, 1906.) 

No. 2,457. 

APPBAI. and BSBOB— 1>ISUI88AX. of APPBA1>-yiOLATION OF RDLBS OF COUBT. 

A Glrcalt Court of Appeals may dismiss an appeal where the appel- 
lant fails to comply with rules 11 and 24 of the court (90 Fed. cxlvi, 
dxlT, 81 C OL A. czlri, clzlr) respecting assignments of error and briefs. 

[Ed. Noted — ^For cases in point, see Cent Dig. vol. 8, Appeal and Error, 
f 8101.] 

Appeal from the District Court of the United States for the South- 
em District of Iowa. 

On motion to dismiss appeal. 

Geo. W. Wood and J. A. Hanley, for appellant 
Walter H. Petersen and Walter M. BalluflF (Wm. M. Chamberlain. 
E. E. Cook, and F. L. Dodge, on the brief) , for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges 

PER CURIAM. The appeal in this case is dismissed on the motion 
of the appellee upon the authority of City of Lincoln v. Sun Vapor 
Street Light Co., 8 C. C. A. 253, 264, 69 Fed. 766, 758, Oswego 
Township v. Travelers' Ins. Co., 17 C. C. A. 77, 70 Fed. 225, Sover- 
eign Camp of Woodmen of the World v. Jackson, 38 C. C. A. 208, 
97 Fed. 382, and Western Assurance Co. v. Polk, 44 C. C. A. 104, 
104 Fed. 649, for tlie failure of the appellant to comply with rules 11 
and 24 of this court (90 Fed. cxlvi, clxiv, 31 C. C. A. cxlvi, clxiv), 
which relate to the assignment of errors and the briefs required. 

The motion of the appellant to amend its brief is denied. 



BUSH 00. ▼• CENTRAL R. CO. OF NEW JERSEY. 

CENTRAL R. 00. OF NEW JERSEY v. BUSH CO. 

(Clrcalt Court of Appeals, Second Circuit November 7, 1908.) 

Nos. 42, 43. 

WHiLBVES--SllVKIlVO OF OaB FLOAT AT FLOAT BRIDGB—UNSKA WORTHY CONDI- 
TION. 

Findings of the trial oonrt affirmed that the sinking of libelant's car 
float at the float bridge of respondent railroad company, while it was 
unloading cars therefrom, was due to her nnseawortby condltl6n caused 
by her haying two feet of water in her hold, and that respondent was 
not negligent either in the manner of discharging her, or in ffUllng to in- 
spect her and measure the water in her hold, it appearing that it was her 
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master's doty to notify It of her condition, and that no wndx notice was 
givtti, and ber condition was not apparent witiiout inspection. 

Appeal from District Court of the United States for the Southern 
District of New York. 

These causes come here upon appeals from final decrees on cross 
libels, dismissing the libel of the Bush Company in the first action, and 
awarding damages and costs to the libelant, the Central Railroad Com- 
pany, in the second action. The opinion of the court below is print- 
ed in 130 Fed. 222. 

Albert A. Wray, for Bush Company. 

George Holmes, for Central Railroad of New Jersey. 

Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. The issues herein raised by questions of fact were 
presented by testimony in open court, and were disposed of in favor 
of the railroad company. 

The findings and decisions are chiefly challenged on the ground 
that the railroad was negligent: 

"(1) In failing to inspect the vessel and measure the water in her hold 
before she was toggled fast to the bridge. 

**(2) In toggling the boat to the railroad bridge with the l>Ow nearly two 
feet above its normal position in the water, and attempting to unload her 
while in this position." 

And that the evidence was insufficient to establish that the float was 
unseaworthy. 

The libel alleged, and the trial of libelant's case against the railroad 
company proceeded upon, the theory that the negligence complained of 
consisted in the fact that: 

'*While the respondent'^i said locomotive and drill car were employed to 
haul said cars from off said car float, they were so negligently, carelessly, 
unskillfully, and improperly handled, that the said drill car was brought 
violently into collision with the forward car upon said float, and the force 
of said blow drove said three cars to the extreme outboard end of said car 
float, where they remained for upward of half an hour, greatly straining said 
car float by the uneven and improper balancing of the weight of her load. 
That said automatic brakes were 'out of order, and were negligently suffered 
to remain so, and did not work, and the brakes upon said locomotive and the 
locon^otive itself were not employed to lessen the force of the blow when the 
cars collided as aforesaid, and to stop said drill car before said collision took 
place." 

This theory was disproved by the great preponderance of testimony, 
and the claims of negligence now advanced were introduced by amend- 
ment at the close of the hearing. 

The finding of the court that the railroad was not negligent in fail- 
ing to inspect the vessel and measure the water in the hold is sup- 
ported by the admission of the man in charge of the car float. In- 
dependent Stores No. 3, that the yardmaster asked him if h.e had any 
water in the float, and how much he had, and by the failure of the 
Bush Company to introduce any evidence to show that it gave any 
notice or information as to the presence of water in her hold. The ut» 
most that can be claimed in favor of the Bush Company as' to evidence 
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on this point is that if an outside boat comes to the float and anything^ 
is wrong, it is the duty of her captain to give notice thereof, but that 
if the condition of an outside boat is such as- to challenge the atten- 
tion of the float master, or if he is notified by her captain that anything^ 
is wrong, he would not let the boat in, and that otherwise h^ would. 
But the evidence fails to show that any such condition was apparent 
in this float, and, as already shown, proves that no actual notice was 
given. The claim of negligence in toggling the bow of the boat above 
her normal position was asserted solely on the strength of a state- 
ment by one witness for the railroad company. But it appeared that 
this statement was made under a misunderstanding of a question, 
and it was seasonably corrected by the witness in his subsequent testi- 
mony. The evidence abundantly supports the finding of the court be- 
low that the proximate cause of the loss was the unseaworthiness of 
the float. 

The decree upon the libel of the Central Railroad Company is af- 
firmed, with interest and costs. The decree dismissing the libel of the 
Bush Company is afiirmed, with costs. 



UNITED SHIRT & COLLAR CO. et al. v. BEATTIE et al. 

(Circuit Court of Appeals, Second Circuit October 18, 1906. On Re- 
hearing, January 30, 1907.) 

No. 219. 
• • 

1. Patents— ANTICIPATION. 

A patent for a successful machine is not void for anticipation, because 
a prior machine intended for a different purpose may possibly be capable 
of use as an- inefficient substitute for the later machine. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 38, Patents, S§ 66-72.] 

2. Same— Invention. 

The conversion of an abandoned machine, which was a failure, into one 
which Is operative and successful, by the introduction of new and ingenious 
features, however simple, constitutes Invention, which may be protected by 
a patent 

[Ed. Note. — For cases in point, see Cent Dig. toI. 38» Patents, f 73;] 

3. Same— Anticipation— StJTPiciENCY of Pboop. 

A patent will not be held void for anticipation by an unpatentei ma- 
chine on the oral testimony of witnesses, the accuracy of which depaids 
upon their unaided recollection of events which occurred 25 years previ- 
ously, unless it is exceptionally clear and convincing. 

[Ed. Note.— For cases In point, see Cent Dig. voL 38, Patents, S 78.] 

4 Same— Persons Entitled to Patent as Inventors. 

The right of one who conceives an Invention to patent the same as the 
sole inventor is not lost because he lacks the mechanical skill to embody 
his invention In a machine, and employe another to construct such ma- 
chine. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 38, Patents, fiS 68, 118» 
125.] ' 

S. Same— Infringement— Sufficiency of Proof. 

A decree for infringement of a patent will not be reversed on appeal, 
because ^e proof shows that the infringing machine was sold by a con- 
cern doing business under a different name and style from that of the part- 
nership of defendants as alleged in the bill, where It also fairly shows that 
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the defendants were the proprietors of sach concern, and the fact that they 
made the sale was not contested In the trial court 
6w Same-~Intentioiv and iNTBivrGEacENT— Folding Maciiink. 

The Pine patent, No. 645.8T1, for a machine for 'folding the edges of 
blanks for making cuffs, collars, and like articles, was not anticipated in 
the prior art, and oorers a true oomblnation, although of old elements, 
which discloses inrention ; also held Talid as against the claim that the 
patentee was not the inventor, and infringed as to the first four claims. 

Appeal from the Circuit Court of the United States for the North- 
cm Wstrict of New York. 

On appeal from a decree of the Circuit Court for the Northern District of 
New York holding yalid and Infringed the first four claims of letters patent 
No. 646,871, granted March 20, 1900, to the complainant. United Shirt & 
Collar Company, as assignee of James K. P. PiiM, the inyentor, for an 
improvement in machines for Intuming the edges of collars, cuffs and like 
articles. The application was filed October 8, 1804. The other complainant, 
Reece Folding Machine Company, Is the sole licensee and is engaged In 
making and leasing machines under the patent The defenses in the Circuit 
Court were lack of novelty and invention, prior use, patentee not sole in- 
ventor and non-infringement, particularly of claim 4. The assignment of 
errors present the same questions In this court 

The opinion of the Circuit Court is reported in 138 Fed. ISd. 

Georgpe A. Mosher, for appellants. 
E. H. Brown, for appellees. 

Before WALLACE, LACOMBE, and COXE, Chrcuit Judges. 

COXE, Circuit Judge. The Pine patent relates to improve- 
ments in machines for infolding the edges of cuflE blanks by which 
the infolds are formed in the blanks and are pressed with the 
fabric folded back on itself by the combined action of the support 
on which the blanks arc placed, a templet defining the form of the 
blanks, and infolders actuated to carry the subtending edges of the 
blanks inwardly or over the defining edges of the templet. The in- 
fold thus formed is fixed in the blanks by pressure between the sup- 
port and the infolders before the templet has been removed and the 
infolders withdrawn from the folded edges of the blanks. Two blanks 
are then placed together with the folded over edges concealed between 
them and united, by a line of stitching along their folded edges, the 
stitching being done, of course, on another machine. The patented 
device may be used not only for folding cuffs but for collars and other 
similar articles. 

Five pages of drawings containing seven figures, illustrating the 
machine in its minutest details, accompany the description. The claims 
involved contain, substantially, the same elements. The first claim 
which is a sufficient exemplification of the others is as follows : 

"(I) In a machine for infolding cuff-blanks or analogous articles, the 
combination of a support for the blanks, a templet having expanding and 
contracting plates, edge portions of which are adapted to bear directly upon 
the blanks upon said support, and within edge portions of the blanks, infolders 
constructed to move inwardly and outwardly whereby the edge portions of 
the blanks may be folded over the edge portions of the templet, and means 
whereby the folds of the blanks may be pressed between the support and the 
infolders after withdrawal of the plates of the templet from the folds and 
thereby fixed with a sharp fold." 

149 F.— 47 
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TTie combination here claimed contains the following elements in 
a machine for infolding cuff blanks: (1) A support for the blanks. 
(2) A templet, having expanding and contracting plates with edge 
portions bearing directly upon the blanks within the edge portions of 
the blanks. (3) Infolders constructed to move inwardly and outwardly 
for folding the edges of the blanks over the edges of the templet (4) 
Means whereby the blanks may be fixed with a sharp fold by being 
pressed at the infolds between the support and the infolders after the 
templet has been contracted and withdrawn. An analysis of the 
other claims is unnecessary, further than to say that the fourth claim 
is specifically limited to "means for forcing the bed against the in- 
folders/' whereas the other claims afe broad enough to include means 
for forcing the infolders down upon the support The infolders of this 
claim are "constructed to move inwardly and outwardly on all sides 
simultaneously." 

The operation of the machine is as follows: A blank is placed on 
the^bed, or support, and the templet is brought down on the blank with 
the expanding plates resting thereon. By means of a lever these plates 
are moved outwardly over the blank. The folders are then moved in- 
wardly carrying the edges of the blanks over the outer edges of the 
plates. The plates are then drawn out of the folds by reversing the 
lever. By means of a foot treadle the support is forced up pressing 
the infolds betwee^ti it and the infolders. The templet is then raised 
and the infolders are moved outwardly leaving the blank smoothly and 
sharply folded on the support. The patentee takes pains to explain, 
what the law probably implies, that the machine can be made applicable 
to folding square corners and blanks of other forms and that other, 
equivalent, means can be substituted for the pressing upward of the 
support without departing from the spirit of the invention. 

We do not think that Pine has made a "pioneer invention," but we 
cannot resist the conclusion that he has made a valuable improvement, 
which, for the first time, placed in the hands of manufacturers of col- 
lars and cuffs a practical working device which does the work faster 
and better than previous devices. Though not entitled to a broad 
range of equivalents the complainants are entitled to protectioh against 
one who has admittedly appropriated the identical combination of three 
of the claims in controversy. Time will be saved if the concession be 
made at the outset that the elements of the claims, considered separate- 
ly or in different environments, were, speaking generally, all old. The 
question here is was the combination old? That the claims cover a 
combination, and not an aggregation, we have no doubt, even tliough 
the operations of the separate elements do not synchronize. Forbush 
V. Cook, 2 Fish Pat. Cas. 668, Fed. Cas. No. 4,931; Heath Cycle 
Co. V. Hay (C. C.) 67 Fed. 246; Int Recording Co. v. Dey (C. C. A.) 
142 Fed. 736, 744. 

The patent chiefly relied on by the defendants is the one granted 
to George Boxley, January 29, 1878, No. 199,615. The judge of the 
Circuit Court carefully considered this patent and the machine al- 
leged to be built under it, and, as we agree, in the main, with his 
conclusions it is unnecessary to repeat what he has so well and care- 
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fully Stated. -The admission by the defendant that this Boxley patent 
does not disclose the fourth element of the claims as stated, supra, 
removes it at once from the list of anticipating references. 

The Circuit Court did find, however, that the Boxley machine was 
capable of being used to perform this pressing operation by with- 
drawing and raising the templet and then extending the blades of the 
templet and lowering it upon the blades of the infolders still extended 
over the folded edges of the blank. Although such use was possible 
the court was not satisfied that the machine ever was so used and 
was of the opinion that it was not constructed for such use and if so 
used it would soon be worn out and destroyed. This view is, we think, 
as liberal for the defendants as the proofs warrant. The Boxley prior 
use has not been established beyond a reasonable doubt for the follow- 
ing reasons: 

First. It is most improbable that a machine which could do the 
work of the Pine machine would be permitted to go out of existence 
when skillful men, knowing the needs of the business, were searching 
for such a machine. 

Second. No writing supports the defendants' contention and hu- 
man memory is not to be relied upon as to minute details of transac- 
tions occurring twenty-five years before. Keasbey & M. Co. v. Carey 
Mfg. Co. (C* C.) 139 Fed. 571, and cases cited. 

Third. The omission of the pressing mechanism from the specifica- 
tion, which was prepared after the machine had been in operation and 
was well understood by the patent solicitor, is most significant, and 
the same is true of the 1882 patent to Boxley. 

Fourth. The machine as constructed was not adapted to accomplish 
• the pressing work, the edge portions of the templet plates, which were 
to force the infolders down upon the folded edges of the blanks, to 
be pressed between them and the bed, were thin and flexible and were 
supported far from their operative edges. In other words, they were 
wholly unsuited to do the heavy work of pressing the edge portion 
of the folded blanks. 

Fifth. Various other matters of construction in the Boxley machine 
tend to strengthen the conclusion that it was npt intended to accom- 
plish the purpose of the Pine machine in the particulars under dis- 
cussion and that it was incapable of being so used as a practical opera- 
tive device. 

Of course, if it be true that Boxley, even though ignorant of the 
fact, had previously made a machine capable of doing the work of 
the Pine device in the same way, the patent of the latter cannot be sus- 
tained. But, on the other hand, if Boxley intending to accomplish a 
different result ignorantly stumbled upon a structure which, • in the 
light of Pine's achievement, can be distorted into a temporary and in- 
efficient substitute for the successful machine, quite a different proposi- 
tion is presented. If Pine did nothing more than take an old aban- 
doned failure and, by the introduction of new and ingenious features, 
no matter how simple they may be, convert the rusty relic into a 
living machine which does the required work better, faster, cheaper 
than it was ever done before, he is entitled to the protection which his 
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patent is intended to give. Potts & Co. v. Creager, 155 U. S. 597, 
15 Sup. Ct. 194, 39 L. Ed. 276 ; Clough v. Barker, 106 U. S. 166, 1 
Sup. Ct. 188, 27 L. Ed, 134. Pine seems to have added to the prior 
devices the one feature necessary to make the machine a marked com- 
mercial success. 

The patents to Norris, No. 502,678, granted August 1, 1893, and 
No. 620,535, granted May 29, 1894, are exceedingly complicated and 
their operation is not made altogether clear by the experts or the 
models. It would seem, however, that the press plate of the Norris 
machine is not collapsible and that in drawing it out the folded blank 
will be disarranged. It also appears that the machine is incapable of 
folding and pressing the folds on all sides of the blank- and that it is 
capable of acting only upon a limited variety of blanks. 

The Rumrell patent. No. 64,038, granted April 23, 1867, for an im- 
provement in machines for making book covers, belongs to a different 
art and fails to disclose the combination of the claims of the Pine patent 
in controversy. Assuming that Pine had knowledge of the complicated 
device of Rumrell and adapted it to do successful work in the collar 
and cuflF industry we are by no means sure that the language of the 
Supreme Court in Potts v. Creager, supra, would not apply: 

"It often requires as acute a perception of the relations between cause 
and effect, and as much of the peculiar inventive genius which is character- 
istic of great inventors, to grasp the idea that a device used in one art may 
be made available in another, as would be necessary to create the device 
de novo." 

A mere mechanic could learn nothing from Rumrell which would 
enable him to construct the Pine machine. He might find some valu- 
able suggestions for minor mechanical details, but not the combina- 
tion whicli makes the Pine machine successful. The Rumrell specifi- 
cation says: 

"The press plate so prepared Is brought down again, and this time on top 
of the fold, which is thereby pressed to the coyer, and, being covered with 
paste, will be firmly secured." 

The pressure here referred to is apparently that imparted by the 
hand of the operator. This is not the action of the Pine structure 
where folds are pressed between the infolders and the support. Top- 
liff V. ToplifF, 146 U; S. 164, 12 Sup. Ct. 825, 36 L. Ed. 658. We have 
grave doubt whether the Rumrell device could without several im- 
portant changes, be adapted even for inefficient use in the art of fold- 
ing cuffs and collars . 

The Wenstron patent, No. 298,643, granted May 13, 1884, for a hat 
rounding machine, belongs to an art still more remote, and, so far as 
we can see, is wholly irrelevant to the present controversy. It shows, 
what no one has controverted, that prior devices somewhat similar to 
the templet of the patent had been made to expand and contract. 

The McKinney and Shippee patents (Nos. 486,130, 463,171, re- 
spectively) have only a remote bearing upon the question at. issue. 
This may be demonstrated by quoting from the Shippee specification 
that portion which is said to approximate most closely the Pine com- 
bination. It is as follows: 
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**The folding plates harfng been dosed, the operator with his left hand will 
pull the form-plate longitudinally out from between the folding and clamping 
plates and out from the edge folds of the blank or material just laid over 
it leaving the folded edges mi held clamped between the plates a and b where 
the fold^ edges are closely creased." 

The foregoing are the principal patents relied on to defeat the patent 
in suit. If singly or combined they are ineffectual to accomplish this 
result the other patents in evidence, which are still more remote, will 
not aid the defendants. The Pine patent is for a combination and it is 
enough to say that this combination is not, in our judgment, disclosed 
by any of the prior patents in evidence. 

• It is alleged that one George A. Brockway made a machine prior to 
the date of Pine's invention, which was a complete anticipation at least 
of the combination of claim 4. The complainants assert that the 
Brockway machine was not made before, and even though it were 
so made the proof is insufficient to establish prior use. Upon both 
of these propositions the burden is on the defendants and it is enough 
to say that there is sufficient doubt as to the details and date of the 
Brockway machine to warrant us in rejecting it as an anticipation. 

We have already adverted, when dealing with the Boxley. machine, 
to the unsatisfactory character of testimony depending upon the un- 
aided recollection of witnesses of events occurring years previous. 
Courts are loth to destroy a patent upon testimony, so unreliable. It 
suffices to say that the defenckmts' testimony is neither dear nor con- 
vincing. We are in doubt as to its truth. 

It is said that Garry J. Dormandy was the sole inventor or the joint 
inventor with Pine. The Patent Office, after full hearing, granted the 
patent to Pine which is at least prima facie evidence that he was the in- 
ventor. The court must be convinced by strong and satisfactory proof 
that Dormandy was sole or joint inventor before destroying the patent. 
Pine, having disclosed his invention to Dormandy, in the spring of 1893, 
and, having employed the latter as his machinist to construct the ma- 
chine, the presumption is strong against Dormandy's contention that he 
supplied the brains which made the machine operative, especially after 
the Patent Office on interference had decided in favor of Pine and 
against Dormandy. 

The question is at best a technical abstraction. No rights of rival 
inventors are involved, as the complainant, the Shirt & Collar Com- 
pany, was assignee of both Pine and Dormandy, and that company, 
with full knowledge of the facts, took the patent, in accordance with 
what appeared to them to be the truth, in the name of Pine. A de- 
cision against Pine now will benefit infringers but will be no benefit 
to Dormandy. We think the testimony fails to establish the de*- 
fendants' contention ; on the contrary it shows that Pine first conceived 
the invention and employed Dormandy to carry it out. Read as a 
whole, in connection with the position, character and intelligence of 
the two men, respectively, as disclosed by the record, the history of 
the invention makes it quite clear that the inventive faculty was Pine's, 
the mechanical skill Dormandy's. "Every machine before it can be 
used must be constructed as well as invented. If one man does all 
the inventing and another does all the constructing, the first is the 
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sole inventor/* Walker on Patents, § 46 ; Agawam Co. v. Jordan, 7 
Wall. 583, 602, 603, 19 L. Ed. 177. We think the proof sufficient 
to connect the defendants with the machine known as "Complainants' 
Exhibit Defendants* Machine." 

The bill of complaint is "against William Beattie and Walter J. 
Beattie, both citizens of the state of New York, jointly doing business 
under the firm name and style of William Beattie & Son, and having 
a. place of business at Cohoes, in the said Northern district of New 
York." The answer admits this. On July 5, 1902, the machine in 
evidence was purchased and a bill rendered to the purchaser, which 
contains among other statements the following printed matter: 

"Beatties* Machine Works. W. Beattie & Son. W. Beattie, W. J. Beattie. 
Cablegram *Beattie.' Sole Manufacturers of Beatties* Patent Loopers, Co- 
hoes, N. Y." 

On July 17tli Beatties* Machine Works acknowledged receipt of 
$380.44, the amount of the bill of said machine. It is true tliat this 
proof might have been more specific and probably would have been 
if the complainants had anticipated that an attack would be made up- 
on it for the first time in the appellate court. It is asserted, and not 
denied, that throughout the entire litigation in the Circuit Court the 
exhibit in question was treated as having been sold by the defendants. 
The name "Beattie" appears six times on the bill-head and if the 
complainants had had the slightest hint that a distinction existed be- 
tween "W. Beattie & Son" and "Beatties' Machine Works" they 
could have offered proof showing their indentity. We are of the opin- 
ion that the complainants made out a prima facie case. Hutter v. 
De Q, Bottle Co., 128 Fed. 283, 285, 62 C. C. A. 652. 

It is conceded by the defendants that the machine referred to supra 
infringes the first three claims of the Pine patent. It is argued, 
however, that it does not infringe claim 4 for the reason that it does 
not employ "infolders constructed to move inwardly and outwardly 
on all sides simultaneously." This contention gives, we think, an un- 
necessary strict construction of the word "simultaneously," which 
means "at the same time," and if the infolders, at any time during the 
operation, move simultaneously they are within the claim, even though 
their respective movement may begin and end at different times. As 
is said by the complainants' expert: 

"By the same continuous operation of the operating? handle, the four in* 
folders are simultaneously moved and continuously from start to finish. I 
do not understand, however, that the actual folding of each edge of the blank 
is performed in precisely the same time as the rest. The folding is, how- 
ever, accomplished on all edges of the blank by the same operative move- 
ment of the single operative handle." 

• We are of the opinion that infringement of the fourth claim is es- 
tablished. 

The decree is affirmed. 

On Rehearing. 

PER CURIAM. After careful examination of the questions pre- 
sented at the reargument, we are constrained to adhere to our former 
opinion that the claims in controversy cover patentable combinations 
and are not for mere aggregations. 
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AMERICAN OARAMEL CO. t. THOMAS MILLS ft BRO. 

•(Circuit Court of Appeals, Third Circuit December 3, 190C.) 
• No. 36. 

L Patents— INVENTION— Tests. 

Wliile utility is not necessarily a test of Invention, it may help to de- 
termine the question, increased efficiency being accepted as an important 
factor, audi it is also regarded as significant that there has been a recog- 
nized need of such a machine as that of the patent, and that the efforts 
of others to meet it have been without success which the patentee has at- 
tained only after continued experiment 

[Ed. Note.— For cases in point, see Cent Dig. vol. 38, Patents, § 39.] 

2. Sahs—Pbiob Public TJss. 

A patent is not Invalidated l>ecause a machine like that of the patent 
was made and used by the patentee more than two years before the ap* 
plication was filed, where such use was for the purpose of experiment only, 
nor is such use a public use, which will defeat the patent because the 
product of the machine during the time was sold. • 

[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Patents, i 103.] 

3. Same— Invention and iNFBrNOEMENT-^ANDT Cuttinq Machine. 

The Hershey patent, No. 532,554, for a machine for cutting candy, covers 
a combination which was new, although the elements were old, and dis- 
closes patentable invention ; the machine being of greater efficiency than 
any of the several which preceded it in the art Also held valid as against 
the claim of prior public use, and infringed.. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

For opinion below, see 138 Fell. 142. 

Henry E. Everding, for appellant. 

A. B. Stoughton and Henry P. Brown, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and ARCHBALD, 
District Judge. 

ARCHBALD, District Judge, The patent in suit is for a machine to 
cut caramels and other similar candy products issued to M. S. Hershey 
January 15, 1895. The bill was dismissed upon the ground that there 
was nothing patentable in the device ; all the elements being old, and 
there being no invention in putting them together in the way that was 
done. (C. C.) 138 Fed. 142. The machine consists in a stationary 
table, suitably supported, having a transverse slot or opening, through 
which a feed roller projects upwards from below, and over which a 
blade roller, armed with circular cutting discs or knives, is hung, 
conformably to the feed roller ; the two being so geared and journaled 
that their meeting surfaces move forward together in the same direc- 
tion. To carry the material to be cut, a blade or pad is provided, which 
is drawn with such material, along the table as a rest or guide, between 
the cutting and the feed rollers, by the frictional action of the same, 
during the course of which operation the cutting takes place. The table 
may be level, or may incline from the feed to the delivery end ; and the 
rollers may or may not be vertically adjustable to suit different thick- 
nesses of the candy. The plate or pad is preferably made of some 
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flexible and yielding material, such as pasteboard, blotting paper, felt, 
or rubber, into the surface of which the knife edges are arranged to 
sink or bite, so as not only to insure a clean and complete cut, but to 
assist in moving the pad forward through the rollers, by f rictional con- 
tact with the blades. By the projection of the feed roller through the 
slot in the table, an arching of the pad is also produced at the point of 
contact with the knives, which adds to the efficiency of Uie operation. 

The claims of the patent are as follows : 

"1. The combination, with a slotted table, of a shaft haying blades and 
joumaled above said slot, a roller Joumaled below the slot, said shaft and 
roller being so geared that their adjacent parts move in the same direction, 
and a plate or pad adapted to be drawn between said blades and the roller by 
the frictlonal action thereof, for the purpose specified. 

**Z, The combination, with a slotted table, of a shaft having blades and 
jonmaled aboye said slot, a roller Joumaled below the slot, said shaft and 
roller being so geared that their adjacent parts move in the same dlrectioDr end 
a flexible plate or pad adapted to be drawn between said blades and the roller 
by the frictlonal action thereof, for the purpose specified. 

"3. The combination, with a slotted table, of a vertically adjustable shaft 
having blades and joumaled above the slot, a roller joumaled below the slot, 
said shaft and roller being so geared that their adjacent parts move in the same 
direction, and a flexible plate or pad adapted to be drawn between the blades 
and the roller by the fdctional action thereof, substantially as and for the 
purpose ci>ecified." 

The only difference in these claims is that in the second and third 
the pad is flexible, and in the third the cutting shaft is vertically ad- 
justable. 

No such combination, as is so specified, is to be found in the prior 
art, however the different elements of which it is composed may ap- 
pear there. The Wunderle machine (unpatented), which is the first 
reference made, is a very old and primitive affair, built in 1874, in 
which there is nothing but the merest rudiments. It was used for fig 
paste, and consists simply of an upper shaft, vertically adjustable, with 
large circular disc-like scoring or cutting blades, and a smaller under 
roller, the material to be cut being put through between the two, on 
a board, first in one direction, and then at right angles, so as to divide 
the paste into squares. The two rollers are independent of each other, 
and not geared together as in the device in suit; the only function of 
the lower one being, as a slide, to facilitate the passing through of the 
board which carries the material. And, as further distinguishing it 
from the present device, there is no table of any kind, slotted or other- 
wise, nor is the board flexible, like the plate or pad specified in the 
second and third claims. This machine, also, after having been used 
by Wunderle for a couple of years was thrown aside, his competitors, 
as he says, getting out a better looking and more salable candy than 
he could by means of it; and it was sold soon afterwards to the defend- 
ants, in whose stockroom it has been stored away ever since, unnoted 
and unused, until resurrected for the purpose of this suit. Whatever 
virtue, therefore, it may have originally had, as it stands, it must be 
regarded as in the nature of an abandoned experiment, of which no 
notice need now be taken. 

The so-called "chewing-gum machine" — ^also unpatented — ^is a stage 
in advance of this, but not by any means to the extent of being an 
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anticipation. It was built by the defendants in 1889 for a factory In 
North Carolina, and upon the failure of that concern was taken back 
about a year later. Another was built about the same time for a Balti- 
more man, and still another for Mr. Hershey, the present inventor. 
It has the usual upper and lower rollers, which are geared together, the 
former being vertically adjustable, and being provided with blunt 
circular scoring blades or edges, with transverse, or cross, edges at 
intervals. There is no slotted table, however, although it must be con- 
fessed that the shelf or rest and the sloping discharge slide, on opposite 
sides of the lower roller, come pretty near to that. But distinctly there 
is no pad ; the material being its own conveyor, and being fed into the 
machine on one side and allowed to shoot down the slide on the other. 
And it is, moreover, essentially a scoring and not a cutting machine ; 
the gum or candy still remaining in a sheet, the cutting edges only 
going partially through it. Nor is this materially different in the 
modified form, with' knives instead of scoring edges on the upper roller. 
And whatever its efficiency with chewing gum, as used by Hershey 
for caraAiels it was not successful. The only other machine in the im- 
mediate candy cutting art which calls for notice is the B. Parker 
(1883). This was a cutting, and not a mere scoring, machine, as 
argued; the knives going clear through, although a pasteboard pad 
was sometimes required to hold the material up to the knives, in order 
to have them do so. It was the one successful caramel cutting machine 
prior to that in suit, and was expressly designed for that use. It was 
extensively employed by Hershey in his factory, and it was in fact 
by his experiments with it that he came to invent his own machine. 
Notwithstanding this, however, the two are not at all alike ; the only 
things in common being the upper vertical adjustable cutting roller 
and the removable pad or board on which the material is placed. There 
is no under or feed roller, and, instead of a stationary slotted table, 
there is a traveling carriage, on which the boards are set, and by 
which the material is carri^ under the knives. The carriage and the 
cutting roller are geared together, and both move forward at the same 
time, but not at the same rate ; the cutting edges being given a greater 
velocity, in order to make a better cut Certain leather embossing and 
cutting machines are also referred to, which have some common feat- 
ures, and to a certain extent act in the same general manner as the 
Hershey, but they deal with a different character of material, which 
presents different conditions, calling for different treatment, and do not 
need to be specially considered. The same is true of the Baumgartner 
noodle cutter (1874), the only significance of which is that it shows an 
arched flexible strawboard plate or pad, into the surface of which the 
knife edges cut or bite, making this feature and function old. 

From this review of the prior art, it thus appears, as already stated, 
that there was nothing which directly anticipated the present device. 
No doubt the instrumentalities made use of by tiie inventor were at 
hand, cutting machines being found in various arts, with knives, and 
rollers, and tables or beds, and flexible pads, similarly, if not sugges- 
tively, used. But that does not dispose of the one in hand. The com- 
bination which is there found is new ; and the only question is whether 
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it amounted to invention to put together the elements made use of in the 
way that was done. It is not easy to say in any case what does and 
what does not constitute patentable invention; and it is a delicate 
matter to declare that a device, although novel, is devoid of it. Utility 
is not necessarily the test. McClain v. Ortmayer, 141 U. S. 419, 427, 
12 Sup. Ct. 76, 35 L. Ed. 800. Although it may help to determine the 
question; increased efficiency being accepted as an hnportant factor. 
Webster Loom Co. v. Higgins, 105 U. S. 580, 26 L. Ed. 1177. So, 
also, is it regarded as significant that there has been a recognized 
need for such a machine, and that the efforts of others to meet it have 
been without success, which the inventor has attained only after con- 
tinued experiment. Gandy v. Main Belting Co., 143 U. S. 587, 594, 12 
•Sup. Ct. 598, 36 L. Ed. 272. All these are considerations which are 
of force here, not in a large way, it may be, but sufficiently.. At least 
three different and distinct attempts, by as many parties, were made, as 
we have seen, to produce a candy-cutting machirfe of this character, 
none of which was altogether satisfactory; one, however, being re- 
garded as of sufficient merit to receive a patent. On accouht of the 
imperfect work turned out by the best of them, Hershey set about to 
see whether he could not get up something which would answer. To 
this end he conducted extended experiments, with not a little outlay 
of money, before he got what he thought would do, the result of 
which was a marked success ; the production of the factory being in- 
creased from three to five fold, and considerable labor at the same time 
dispensed with. The machine makes a clean and thorough cut — the es- 
sential thing — and operates with such accuracy that a definite number 
of caramels are able to be taken without being weighed to make up 
pound and half-pound packages, materially saving in the work of 
handling and packing them. There are also other advantages, opera- 
tive and functional, some of which have been alluded to above, on 
which it is not necessary to dwell. Taking all things into consideration, 
a case would seem to be presented in which the exercise of inventive 
faculty was shown. The mechanism, of course, is not intricate, and a 
high order of invention may not be involved. It also, no doubt, follows 
the same general lines already marked out by others, in this and other 
arts, from which, indeed, there is little opportunity to depart. But, 
unless the possibility of there ever being anything patentable in candy 
cutting machines is to be denied, it would seem to be found here. 
Not only is there a judicious selection by the inventor of the mechanism 
employed, but there is a discriminating adaptation of it to the work to 
be performed, which suggests something more than the mere skill of 
the ordinary mechanic, and partakes rather of the inventive insight 
and discovery which it is the design of the patent law to foster and pro- 
tect A presumption exists in favor of the device by reason of the 
patent granted to it. But without resting the case upon that we are of 
the opinion that actual inventive merit is shown sufficient to meet 
the requirements of the law, and that it should have been so held in the 
court below. 

It is urged, however, that the patent is invalid, because the machine 
\vas in public use for over two years before the patent was applied for. 
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Not only is this not negatived, as it is said, by the usual affidavit re- 
quired of inventors — ^that executed by Hershey being made August 
24, 1892, nearly nine months before the application, leaving a gap 
which is thus uncovered — but is conceded, also, by Hershey in his tes- 
timony, thcf machine having been used, as he says, in his factory since 
the spring of 1891, to which he admits that he did not know there was 
any objection. But in whatever uncertainty the subject may seem to 
be left by that which is so referred to, it is put at rest by the other evi- 
dence. The first two machines which were designed for commercial 
use were built by Blickenderfer by contract, and were not completed 
until October 31, 1891 ; the patent being applied for May 3, 1893, a 
year and a half later. This is established beyond controversy by the 
charges in Blickenderfer's books, and is confirmed by his testimony, 
as well as by that of Blair, Robinson, and Brooks, all of whom agree. 
There was no doubt an earlier machine, more or less complete, which 
was being experimented with, from along in March up to the latter 
part of August, 1891, when it was found to work satisfactorily, and it is 
to this that Hershey evidently refers. But the use made of it was 
purely experimental, and does not count. Nor is this affected by the 
fact that caramels cut on it were sold. Elizabeth v. Pavement Co., 97 
U. S. 126, 24 L. Ed. 1000; Bryce v. Seneca Glass Co (C. C.) 140 
Fed. 161. It is denied that there were any such sales. But, assuming 
that there were, the caramels did not have to be thrown away to escape 
the charge of a public use. 

The patent being valid, infringement is clear. The defendants 
manufacture two kinds of machines, the one for hand and the other 
for steam power. In the hand power machine the duplication beyond 
question is complete, and so also, in our judgment, is it in the steam 
power, the exact combination claimed in the patent appearing in both. 
A distinction is sought to be made in the latter that the cutting blades 
and the feed roller, instead of being one larger than the other, as in the 
Hershey machine, are both of the same size, and are so geared together 
that the feed roller runs faster, dominating the motion of the material, 
the other being confined to the single function of cutting, where in the 
Hershey it is arranged to assist in feeding also. This, as it is claimed, 
is a material difference; Hershey having gained his patent on the 
assertion of the frictional contact of blades and pad, by which the 
latter is positively moved. No doubt this functional advantage was 
claimed in argument in the Patent Office, and not a little made of it 
there. And it was also put into the specifications, where it now appears, 
before the patent was allowed. But at the most it is merely descriptive 
of the supposed action of the machine, and not a limitation upon it, 
to which the inventor committed himself ; there being no amendment 
or restatement of the claims by which the invention was defined. It 
is the mechanical combination there specified which is patented, and 
not the particular functions or advantages claimed for the different 
parts; and infringement is not escaped where there is a substantial 
appropriation of Ae mechanical construction, even though, by 'slight 
variations, unimportant changes in the mode of operation may be made. 

The decree is reversed, with directions to reinstate the bill and grant 
the relief prayed for. 
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STUART ▼. AUGER & SIMON SILK DYEING CO. 

(Circuit Court of Appeals, Third Circuit January 11, 1907.) 

No. 25, 

Patewts—Anticipaiton— Process and Machine fob Lustebino Silk. 

Tbe Stuart patents. No. 705,715, for a process of intensifying the luster 
of silk fiber, and No. 705,716. for a machine for carrying out such process, 
are both void ; the former for anticipation by the Hendrle Britisli patent. 
No. 10,938 of 1845, and the latter for anticipation by the Brizon French 
machine, from which that of the patent was copied, and for lack of patent- 
able novelty, in view of the prior art. 

Appeal from the Circuit Court of tlie United States for the District 
of New Jersey. 
For opinion below, see 139 Fed. 935. 

James C. Chapin, for appellant 
Joseph A. Stetspn, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and BRADFORD, 
District Judge. 

BRADFORD, District Judge. This is an appeal from a decree 
of the Circuit Court of the United States for the District of New 
Jersey dismissing a bill in equity brought by Charles Stuart, the ap- 
pellant, against The Auger & Simon Silk Dyeing Co., charging in- 
fringement of United States patents Nos. 705,715 and 705,716. Both 
patents bear date July 29, 1902, and were issued to the appellant; the 
application for the former having been filed January 17, 1902, and for 
the latter January 20, 1902. Patent No. 705,715 is for an alleged 
improvement in the "Process of Intensifying the Luster of Silk Fil^r*' 
and patent No. 705,716 is for alleged improvements in "Machines for 
Increasing the Luster of Silk." In the description of the former pat- 
ent Stuart says: 

"The object of the invention Is to give to silk fl15er and the fabric Into whldi 
it is wov^i a glossiness or permanent luster of great brilliancy ; and it con- 
sists in taking the skein of silk fiber as it comes from the hydro-extractor 
after being dyed, stretching it while damp, and subjecting it while so damp 
and stretched for three or four hours to a drying heat of a temperature of 
about 120* Fahrenheit until completely dry. The old process of drying the 
fiber before placing it in skeins two or three at a time on stretching-posts In 
a steam ehest or stretcher, where It is treated to a bath of live steam, which Is 
admitted into the steam-stretcher, completely enveloping and moistening the 
fiber for about three minutes while it is being stretched, leaves the silk damp 
after being stretched in the steam-chest, and in drying afterwards invariably 
shrinks and lofies its luster, while my process has in practice given better 
results, producing a more brilliant and permanent luster, which is retained 
and shown in the finished fabric." 

There is only one claim, and it is as follows: 

•"The process of intensitf Ing the luster of silk fiber, which consists in taking 
the skeins directly from the hydro-extractor after dyeing, and, while still 
damp, stretching them and simultaneously maintaining them In a stretched 
condition and subjecting them in a closed chamber to dry air at a ten^)eratare 
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I of about 120'' Fahrenheit, thereby preN^enting shrinking during the drying, 

I as set forth/* . 

i In the description of patent No. 705,716 the patentee says: 

"My inyentlon relates to a machine for increasing or intensifying the luster 
of sillc; and the object of my improvements are first, to provide a machine 
that will give to the silk fiber a permanent and more brilliant luster, which 
will be retained and shown in the finished* fabric; seeond, to afford facilities 
tor the treatment of a large quantity of fiber at one time ; third, to reduce the 
coet of the treatment of silk fiber after it Is dyed by the saving in time and 
labor required in Its preparation for manufacturing purposes; fourth, to 
produce a machine upon which the moistened fiber after it is dyed may be held 
and stretched and prevented from contracting while being submitted to a 
drying heat in a suitable room or compartment, so that the gradual drying 
I win exert a strain upon the' fiber until it is dry, after which it will not shrink/* 

The charge of infringement relates to all of the claims, which are 
three in number and as follows: 

I *'l. In a machine for Increasing the luster of silk, the combination of a 

frame, means for suspending therefrom a series of interdependent skeins of 
I wet silk, flexible means connecting each series with a mechanism located in 

I the lower portion of the frame, audi which fai adapted to stretch the silk, and 

to maintain it in a stretched condition while being dried to prevent shrinkage, 
substantially as set forth. 
•*2. In a device for increasing the luster of silk, the combination of a frame, 
j a series of horizontal rods suitably connected and depending from said frame, 

I said rods being adapted to hold skeins of sUk stretched between each pair, 

, flexible means connected to the lower portion of the frame, and to the lowest 

rod of each series for stretching the wet skeins and for preventing the con- 
traction of the same while drying, and ratchet means for holding the said 
flexible means, as set foHh. 

**3. In a device for increasing the luster of silk after It Is dyed, the combina- 
tion of a frame, horizontal rods suitably connected and depending from said 
frame, said rods being adapted to hold skeins of wel silk stretched around each 
pair, flexible means connecting the lowest rod with a mechanism in the lower 
portion of the frame, and such a mechanism for stretching the wet skeins and 
for prev^itlng the contraction thereof while drying, substantially as set forth/' 

The substantial defences are invalidity of the patents in suit and non- 
infringement. It is unnecessary to discuss the latter defence as we 
are convinced that the former is supported by the evidence and re- 
quired the dismissal of the bill. Patent No. 705,715 was, we think, 
anticipated by the British patent No. 10,938, granted to Robert James 
Hendrie, in 1846, for "An Improvement in the Preparation of SiUc." 
Hendrie in the description of his invention says: 

''My improvements In the preparation of silk apply to that article in the 
form of hanks or skeins, dyed or undyed, and consist In a novel mode of treat- 
ment or preparation. Intended to improve the appearance of the silk by pro- 
ducing upon the surface of Its fibres a beautiful lustre. The manner of ef- 
fecting this improvement is by submitting the silk in the hank or skein, when 
damp, to the action of currents of air, whilst the fibres of the silk are held in 
tension. There may be various contrivances Employed for carrying out thin 
object One of these I will explain in reference to the accompanying drawing, 
which exhibits such an apparatus as I have found to answer the purpose, 
though I do not Intend to confine myself to the employment of such a con- 
struction alone. * * * It must be obvious that skeins or hanks of silk may 
be distended by varlouB contrivances; I therefore do not intend to confine 
myself solely to the use of the machine above described," Jbc. 



Digitized by 



Google 



y 



750; 149 FEDERAL REPORTER. 

The first claim of the patent was ias follows : 

"Firstly, preparing silk by submitting it in tightly distended skeins, or hanks, 
when damp, to the action of heated air or air of tlie ordinary temperature, in 
which it must remain until dry, for the purpose of producing upon Its surface 
a lustre or gloss." 

By the Hendrie process skeins of damp silk were stretched by 
mechanical means and submitted while subjected to such stretching to 
the action of "heated air or air of the ordinary temperature" until 
dried. By the process of patent No. 705,715 in suit the skeins of 
silk while damp are stretched by mechanical means and submitted while 
subjected to such stretching to the action of "dry air at a temperature 
of about 120° Fahrenheit." The "heated air" of the earlier patent 
includes the "air at a temperature of about 120° Fahrenheit" of the 
later patent. The heated air in either case is employed to dry the 
silk, and the mere designation in the later patent of the approximate 
degree of heat does not differentiate the process from that of the ear- 
lier. The claim of the patent in suit, it is true, requires that the drying 
of the silk should be effected in "a closed chamber." The essence of 
the invention is that damp silk while subjected to stretching shall be 
dried by the air to which it is exposed, in order to impart lustre, and 
whether this is effected in a closed chamber or in the open air is im- 
material so far as identity of the process with that of the earlier pat- . 
ent is concerned. Certainly drying the silk by the action of heated 
air, includes drying in "a closed chamber" as well as dryin*g in an un- 
inclosed space. We perceive no ground on which the claim of the 
process patent in suit legitimately can be restricted to the method of 
operation of the specific mechanism illustrated by the drawings or 
mentioned in the description. The cases cited on the part of the ap- 
pellant in this connection are not analogous to that now under con- 
sideration and fail to sustain his contention. Indeed, Stuart in the 
description of his machine patent No. 705,716, the drawings of which • 
are exact copies of the drawings of his process patent, says: 

"As the mechanism shown is capable of many modifications which may be 

made in the construction of the machine without departing from the essential 

principles involved in my invention, I do not wish to limit myself strictly to 

the specific construction shown, and will hereinafter claim, broadly,, a ma- 

. chine embod^'ing such elements as the invention necessarily Implies." 

Nor do we perceive the materiality of the appellant's contention in 
this regard, for on the assumption that the process should be treated 
as limited to the method of the specific mechanism shown, the broader 
claim of the Hendrie patent would still work an anticipation. 

The machine patent in suit, No. 705,716, we think is void for lack 
of patentable novelty in view of the prior art. There is no color for 
an assertion of patentable invention aside from the arrangement of 
horizontal bars, referred to in the evidence and argument as "equaliz- 
ing levers," for stretching the skeins of silk, and the device for main- 
taining them in a stretched condition while being dried, to prevent 
shrinl^ge or contraction. The counsel for the appellant in their brief 
admit that "his equalizing levers for so stretching the silk, and mech- 
anism for locking the silk stretched against shrinkage is the invention 
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of his machine patent." There was nothing new in the fdea of a 
ratchet or other equivalent device for maintaining the skeins of silk 
in a tense condition until dry. Figure 2 of the drawings in the Hen- 
xirie patent, above referred to, shows such an equivalent device, and 
in the description Hendrie explaips its operation as follows : 

"The socket d, with its arms f, f , f , are made to ascend or descend uiwn the 
shaft b, by meahs of a vertical screw g, worlving in a screw-box h, h, fixed in 
the upper part of the hollow shaft, which screw g is turned by a capstan or 
lever 1, 1, attached to its top. • • * i take any convenient number of hanks 
or skeins of silk, and extend several of them over each of the pairs of parallel 
arms, c, f, as represented at k, k, k, in Fig. 2. All the radial arms, c, c, c, and 
f , t f, being then charged with the skeins or hanks of silk, I then, by means of 
the capstan or levers, i, I, turn the screw g, for the purpose of raising the 
socket d with its arms f, f, f, by which rising of the arms f, f, f, the skeins 

i or banks of silk will become stretched and held in tension. • • • It must be 

ob\»ious that skeins or hanks of silk may be distended by various contrivances. 

I I therefore do not intend to confine myself solely to the use of the machine 

above described, though I consider it to be perfectly effective," Ac. 

I If there was anything new in the mechanism of the patent in suit, 

I it was in the flexible arrangement of horizontal bars operating as 

I equalizing levers, by means of which the skeins of silk are subjected 

i to a more uniform tension, calculated to produce a more uniform 

I lustre. Such a flexible arrangement of bars operating in like manner 

as equalizing levers, however, was contained in the Weidemanp machine 
for imparting lustre to silk, which was in use prior to 1885 ; the differ- 
ence between it and Stuart's machine beingjjhat, while in the former 
weights were employed to hold the silk against contraction or shrinkage 
when in a stretched condition, in the latter a ratchet or locking device 
is used for the same purpose. But, as has been stated, the Hendrie 
machine employed a locking device to accomplish the same result. 
Without referring to the other evidence adduced by the appellee 
touching the prior art, we regard the disclosures of the Hendrie and 
Weidemann machines as wholly negativing patentable novelty in that 
of Stuart. We further think that the mechanism of patent No. 705,- 
716 was ai\ticipated by the Brizon machine, which was imported to 
this country from France in May and erected in June, 1900, in the 
silk dyeing establishment of Emil Geering in Paterson, New Jersey, 
where the appellant was employed at the time and knew of its erection 
and use. The fact of the importation and erection of the French 
machine at the time and place above stated is clearly established by 
the evidence and is not disputed. This antedated the application for 
the machine patent in suit by more than a year and a half. The appel- 
lant's machine beyond all doubt is a close copy of that ^ of Brizon. 
Stuart claims that he devised five machines for imparting lustre to 
silk, and that they were erected and used in July, 1899, February, 
1900, July or August, 1900, the fall of 1900 and the spring of 1901, 
respectively ; and that the first two were erected prior to the importa- 
tion of the Brizon machine, and the remaining three subsequently. 
He testifies to the effect that the first machine was erected for only 
experimental purposes. He admits that the third, fourth and fifth 
were imitations of the French machine. Of the third he says that 
"the machine was constructed according to the pattern of the French 
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machine," and that it resembled it "as closely as I could construct it, to 
give it strength and durability." He states that the fourth machine 
was "the same; practically the same" as the third; and that the fifth 
was "constructed after the pattern of the third and fourth" ; and fur- 
ther, that the model which he supplied to his patent solicitor was "made 
according to how I constructed the machine, after the pattern of the 
French machine," and the drawings of the patent in suit were made 
"from the machine I constructed, after the pattern of the French ma- 
chine, from either one, either third, fourth or fifth, as they are alike." 
Under these circumstances it was necessary in order to avoid anticipa- 
tion that Stuart should carry the date of his invention back of the 
importation of the Brizon machine. This he has endeavored to do 
bv the production of evidence in support of his alleged machine of 
February, 1900. As the date of the application for a patent presump- 
tively is the date of the invention embodied in it, and as the French 
machine which clearly embodies the niechanism of the machine patent 
in suit was brought into this country and there used with the knowl- 
edge of the appellant about twenty months prior to the date of applica- 
tion, the burden rested upon him to establish by satisfactory and con- 
vincing proof, that his invention antedated the arrival of the foreign 
machine. But this he has failed to do. The evidence in support of 
the construction and operation at an earlier date of his alleged first 
and second machines falls far short of the full and clear proof that 
was requisite. Indeed, ^e evidence taken as a whole creates the 
gravest suspicion of bad Taith on the part of the appellant in making 
his contention of invention prior to the date of his knowledge of the 
Brizon machine. 

We are satisfied that the decree of the court below should be affirmed 
with costs. And it is .so ordered. 
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(Clxcait Court of Appeals, Sixth Circuit Janiiaxj 8^ 1907J! 

Na ItSOL 

X. PATVNTS— AcnON fob iNrRIHOEMSm^DBMtntBVB. 

Tbe question of tbe validity of a patent on Its face may be raised hy 
d«nurrer In an action at law for its Infringement 
2L 8aii»— NovELTT— Oab Truss. 

The Thomas patent No. 070448, for a lateral support for the sides and 
ends of cars, consisting of truss rods extending from the stakes on the 
outer sides and ends of the car to a plate beneath the car, la TOld on Its 
face for lack of patentable novelty. 

Jn Error to the Circuit Cdurt of the United States for the Western 
'D'istrict of Tennessee. 

Greer & Greer, for plaintiffs in error. 
G. S. Payson, for defendant in error. 

Before LURTON, SEVERENS, and RICHARDS, Circuit Judges. 

RICHARDS, Circuit Judge. This was an action to recover damages 
for the infringement of letters patent No. 670,148, issued to W. A. 
Thomas, October 27, 1896, for a lateral support for sides and ends of 
cars. A demurrer to the declaration was sustained upon two grounds : 
First, because it did not contain certain averments required by section 
4886, Rev. St. [U. S. Comp. St 1901, p. 3382], and, second, because 
the patent itself upon its face lacked novelty and invention. The object 
of the invention, as stated in the specification, "is to provide a simple, 
inexpensive and efficient truss for car sides and ends ♦ ♦ *• which, 
at the same time that it supports the sides against lateral pressure, will 
act as an anchor to prevent the sides from working upward away from 
the car floor." The invention itself consists of a truss rod extend- 
ing from a seat or stirrup attached to the upper end of the stake on the 
outside of the side or end of the car diagonally downward through the 
side and bottom frame of the car to a truss plate where it is secured. 
In other words, it is a U bolt, which, instead of being applied to the 
lower end of the stake, as usual, is applied higher up, and, instead 
of extending directly inward, so as to be secured to the side, extends 
inward and downward, so as to be secured to the bottom of the car 
and for this purpose is necessarily lengthened. 

There is nothing new in this device. The U bolt applied to stakes 
on the sides and ends of the cars has been in common use for many 
years. When lengthened and used as this device is, it becomes a truss 
or stay which is of as universal and familiar employment as perhaps 
any known mechanical device. Buildings, bridges, vessels, cars, der- 
ricks all use substantially the same appliance, or an appliance per- 
forming the same function, as that covered by the Thomas patent 
The masts of a vessel are held in place by stays, the timbers of a 
derrick are supported in the same manner, while trusses hold to- 
gether the frames of bridges and buildings. This is a matter of such 
common knowledge that the court below took judicial notice of it« and 
149 F.— 48 
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properly held the patent void on demurrer for lack of novelty. The 
fact that the action was one at law did not place the initial pleading 
beyond the reach of the demurrer. Brown v. Piper, 91 U. S. 37, 42, 
23 L. Ed. 200; Slawson v. Railroad Co., 107 U. S. 649, 652, 2 Sup. Ct. 
663, 27 L. Ed. 576 ; Black Diamond Co. v. Excelsior Co., 156 U. S. 
611, 616, 15 Sup. Ct. 482, 39 L. Ed. 553 ; Richards v. Chase Elevator 
Co., 158 U. S. 299, 301, 15 Sup. Ct. 831, 39 L. Ed. 991 ; Richards v. 
Michigan Cent. R. Co., 102 Fed. 508, 43 C. C. A. 583; Id., 179 U. 
S. 686, 21 Sup. Ct.-918, 45 L. Ed. 386; Id., 186 U. S. 479, 22 Sup. 
Ct. 942, 46 L. Ed. 1259; American Fibre Chamois Co. v. Buckskin 
Fibre Co., 72 Fed. 508, 18 C. C. A. 62 ; Strom Mfg. Co. v. Weir Frog 
Co., 83 Fed. 170, 172, 27 C. C. A. 502; Northwood v. DalzeU, etc., 
Co., 100 Fed. 98, 40 C. C. A. 295 ; Drake Co. v. Brownell & Co., 123 
Fed. 86, 59 C. C. A. 216 ; Baker v. Duncombe Mfg. Co. (C. C. A.) 1.46 
Fed. 744. 
The judgment is affirmed. 

NOTK— The following Is the opinion of McCall, District Judge, on sustain- 
ing demurrer : 

McCALL, District Judge. This is an action brought by the plaintiffs against 
the defendant to recover damages for an infringement of certain letters patent. 
No. 570,148, granted by the United States government to the plaintiffs Ocober 
27, 1896, for a period of 17 years, to be used as a new and useful improvement 
in the lateral support for sides and ends of cars. The plaintiffs claim that, in 
violation of said letters patent, the defendant company has built, equipped, 
and does now use, and has used for about five years, railroad cars with a de- 
vice for the lateral support of their sides and ends which is In all essential 
and material points identical with and substantially the same device described 
in the declaration and letters patent, to the damage of plaintiffs in the sum of 
$25,000, for which they sue. Profert is made by the plaintiff of said original 
letters patent. To this declaration the defendant Interposes a demurrer. 

The first cause of demurrer is general, and will be passed. 

The second cause of demurrer is special, and states in substance that the 
declaration does not contain the necessary averment required by section 4886, 
Rev. St. ru. S. Comp. St. 1901, p. 3382] ; that is, there is no averment that tlie 
alleged improvement said to be covered by saldi patent was not known or 
used by others in this country, and not patented or described in any publication 
in this or any foreign country before the alleged invention or discovery there- 
of, and was not in use or on public sale for more than two years prior to the 
application for said patent, or that It was abandoned. *'It has been held In 
an action for infringement that allegations of the requirements contained in 
section 4886 (Revised Statutes) prior to the amendment, were necessary and 
material." Elliott Ck). v. Fisher CJo. (C. C.) 109 Fed. 330, and cases there cited. 
I am of the opinion, therefore, that the declaration in this respect is fatally 
defective, and this cause of demurrer is sustained. 

The third cause of demurrer is that the said letters patent No. 570,148, 
granted to the said Thomas, October 27, 1896, are wholly void on their face 
for want of patentable novelty and invention. It seems to be usual for 
patent cases to be disposed of upon bill, answer, and proof, yet **there is no 
objection," says Mr. Justice Brewer, "if a patent be manifestly invalid upon 
its face, to the point being raised on demurrer, and the case being determined 
upon the issue formed." Richards v. Chase Elevator Company, 158 U. S. 299. 
15 Sup. Ct. 831, 39 L. Ed. 991, and cases there dted. In examining those cases 
where this rule is laid down, it appears that most of them, if not all, were 
cases in equity. 

My attention has not been called to any decision holding that a llk« rule 
\v'Ould' not hold good In a court of law, and I know of no such holding. Indeed, 
I can see no valid reason- why, if the question of the validity of the patent 
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for want of novelty and invention may be determined upon a bill in equity and 
demurrer thereto, a like practice would not hold good in a court of law. 

The question then presented is whether or not the patent in question is in 
valid for want of novelty and invention. In the letters patent the plaintllT, 
Thomas, the alleged patentee, declares that what he claims in his patent is a 
truss seat, a truss rod, a truss plate, used In combination on a gondola or coal 
car to support the sides and ends of the car attached, and passing down 
through the bottom of the car, where the ends of the truss rod are secured 
in a truss plate or washer, and thus to hold the sides and ends of the car from 
bulging or rising. A careful examination of tlie model forces me to conclude 
that there is nothing new in the several parts which compose the device or ap- 
pliance. What is termed the "truss seat" is a hook proj'ecthig from a plate 
of which the hook is a part, and is familiar to every one who suspends his 
hammock on his porch, and has been in use from time immemorial. The truss 
rod is but an elongated U-bolt, made to conform to the parts of the car around 
which it is looped or bolted. The truss plate is but a piece of flat metal, with 
two holes to secure the ends of the so-called truss rod. The novelty, if any, 
consists in the combination and application, and* new and useful results thereby 
accomplished. The arrangement of the different parts in combination is, there- 
fore, the essence of the invention, if it be one. 

To any one who has examined an ordinary gondola car, a section of which 
is illustrated in the brief of counsel for defendant on page 13, and which is 
copied from Car Builders* Dictionary, 1879, at page 241 and 488, it will appear 
at once that it is the same combination that we have in the case at bar. The 
difference in the present case is, the U-bolt is much longer and engages the» 
stake at a point near the top, and the two ends of the U-bolt, instead of pass- 
ing through the sides of the car and fastening on the inside, passes down the 
side of the car astride the stake through the bottom, where it passes through 
a plate and is secured by a nut This is but a change in degree and the car- 
rying forward of an old idea which is held not to be invention. Smith v, 
Nichols, 21 Wall. 112, 22 L. Ed. 56G ; Ansonia Co. v. Electrical Co., 144 U. S. 
11, 19, 12 Sup. Ct. cai, 36 L. Ed. 327 ; Penn. R. R. Co. v. Truck Co., 110 U. S. 
490, 4 Sup. Ct. 220, 28 L. Ed. 222. 

In Goodyear Rubber Company v. Rubber Wheel Company, 116 Fed. 363, 53 
O. C. A. 583, the Circuit Court of Appeals of the Sixth Circuit said : ''The 
bringing together of old parts, aj lowing each to work out Its own effect, with- 
out producing some new machhie or product, is not invention. A combination 
of old elements, to be patentable, *must produce a different force or effect or 
result, in the combined forces or processes, from that given by their separate 
parts. There must be a new result produced by the union, if not it is only an 
aggregation of separate elements.* "—citing Reckendorfer v. Faber, 92 U. S. 
347-357, 23 L. Ed. 719. See, also, Lovell Mfg. Co. v. Carey, 147 U. S. 623, 13 
Sup. Ct. 472, 37 L. Ed. 307 ; Capitol Sheet Metal Co. v. Kinnear & Ganger Co., 
87 Fed. 833, 31 C. C. A. 8. 

I am of the opinion that the patent is.vold on Its face for want of inven- 
tion, and the demurrer is sustained. 
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NEW YORK BELTING & P. CO.. Limited, et al. t. SIBREB et aL 
(Circuit Court, 8. D. New York. January 14, 1907.) 

1. Patents— Invention— Substitution of Matebials. 

It is not Invention to substitute rubber for an unyielding material in 
the oonstructlon of interlocking tiles for floors, walls, or tbe decks of ships, 
to enable the covering to respond to strains more quickly, readily, and 
safely; such result being due solely to the elasticity and resiliency of the 
material, which is a well-known quality of rubber. 

[Kd. Note. — ^Por cases in point, see Cent Dig. vol. 38, Patents, S 23.] 

2. Same— Tile Floobs. 

The Fumess & Watts patent. No. 627,961, for a tiled floor or wall 
composed of a series of tiles of yielding material having interlocking 
tongues and being removable, is void for lack of patentable invention in 
view of the prior art, which shows Interlocking tiles or wood or stone, 
tiles of rubber not interlocking, and also a covering for floors, the decks 
of ships, etc., made of rubber in interlocking sections. 

In Equity. Suit to restrain alleged infringement of United States let- 
ters patent No. 527,961, issued October 23, 1894, to Frank Fumess and 
David H. Watts for "tile floor, wall," etc. The application was filed 
March 31, 1894. The main defenses are want of patentable invention 
in view of the prior art; also noninfringement if complainants* patent 
is valid. 

Howson & Howson (Charles Howson and Joseph C. Fraley, of 
counsel), for complainants. 
J. Burnet Nash (Robert H. Parkinson, of counsel), for defendants. 

RAY, District Judge. The patent states that the object of the in- 
vention "is to prevent tile floors from cracking or opening at the joints 
because of tension or compression strains." It is not confined to floors, 
for the patent also says : 

"By the use of the above-described tile, a floor can be laid or a wall or ceil- 
ing tiled which will yield sufficiently under tension or contraction without the 
joints between the tiles opening, as all the tiles are locked t<^ether." 

It thus appears that the art involved is not only the construction of 
floors, but of walls and ceilings. This is important when we come to 
consider the prior art. The patent also says : 

"My invention relates particularly to the tiling of floors and decks of ves- 
sels, and especially the floors of ocean steamships; but it will be understood 
that my tiling can be used in other places without departing from my inven- 
tion." 

In the drawings is shown what the patent says is the preferred form 
of tiles, "in which one tile interlocks directly with another," and also 
another form, where the tiles interlock "indirectly through the medium 
of key tiles." All are interlocking tiles in some form or other, and all 
are of "yielding material." The patent is broad enough to cover all 
tiled floors or walls composed of yielding material having interlocking 
tongues, and so interlocked as to be removable. The patent also says: 

"Referring particularly to Figs. 1 and 8, A is the tile made of yielding ma- 
terial, preferably rubber, of such a density that it will hold its own under 
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ordinary circumstances, but will yield sufficiently when great strain Is placed 
upon It, or will yield under pressure. The tile is quadrangular in shape in the 
present Instance, and at each side are cavities, a, with receding sides forming 
at each corner undercut arrow-head projections, b. Interlocking with these 
tiles. A, as shown in Fig. 1, are tiles, D, having undercut projections, d, at each 
side, which lock into the cavities, a, of the tiles, A, so that when the tiles are 
placed in position on the floor and properly cemented the entire floor of tiles is 
interlocked, so that any expansion or contraction will be taken by the entire 
floor, preventing the tiles from parting on the division lines." 

And again: 

"It will be understood that any form of lock may be used to unite the tiles, 
but I halve shown a dovetailed lock as the preferred form." 

The patent also says: 

•*By the use of the above-described tile, a floor can be laid or a wall or ceil- 
ing tiled which will yield sufficiently under tension or contraction without the 
Joints between the tiles opening, as all the tiles are locked together. In some 
instances the tiles may be laid in combination with unyielding tiles, either of 
pottery or other material, so that while the yielding tiles will expand and con- 
tract with the strains, the joints between the tiles will not open ; but I prefer 
to lay a floor entirely with yielding tiles." 

The patent has but one claim, and that reads : 

''I claim as my invention a tiled floor or wall composed of a series of tiles of 
yielding material, said tiles having interlocking tongues, and being removable, 
substantially as described." 

As to the advantage of using tiles the patent says: 

*'The great advantage of using a tile of rubber in place, of the ordinary 
strip rubber Is that ornamental designs can be worked out upon the floor by 
the use of dlfTerent colored tiles, and the floor can be repaired in the event of 
one or more of the tiles being destroyed or badly injured." 

This, probably, is the reason the patentee confined himself to inter- 
locking tiles of a yielding material, as such floors of strip rubber, in- 
terloclang, were old in Sit art, as shown by British patent to David 
Gaussen, No. 3,377, dated August 19, 1880, and in which it is expressly 
stated that the rubber mats may be joined by interlocking, and used on 
the decks of vessels. Tiled floors and tiled walls of stone and wood 
and other unyielding material were old long before this patent was 
applied for. Interlocking tiles of wood, stone, and other unyielding 
material were old long before Fumess came into the field with this 
patent, and there is nothing new or novel in so interlocking them that 
one may be removed without materially disturbing the others when 
occasion demands. Interlocking by means of key blocks, as shown in 
figures 2 and 6 of the patent, were also old. So what is in fact a tiled 
floor made of tiles in fact, composed of india rubber or other elastic 
material, was old in the art as far back as 1860. October 16, I860, 
letters patent No. 30,417, were granted to Thomas J. Mayall of Rox* 
bury, Mass., manufacturer of tiles for flooring. In this patent he says : 

"Be It known that I, Tliomas J. Mayall, of Roxbury, in the county of Nor- 
folk and State of Massachusetts, have Invented certain new and improved 
manufacture of tiles or slabs for floors, etc. • • • The tiles bei*etofore in 
common use have been generally made of marble or other stone or slate, and 
their great cost has prevented their being generally employed for floorings, etc. 
The present invention consists in forming a cheap and durable substitute for 



Digitized by 



Google— 



758 149 FEDERAL BEPORTEB. 

stone tiles, which Is softer to tread upon, and prevents the liability of a person 
slipping thereon, and makes no noise when walked upon. I effect these re- 
sults by making the tiles of a composition of India rubber or gutta-percha and 
sulphur, made into sheets, and then heated, and afterwards cut out In the de- 
sired size and shape by dies or knives, or moulded in proper moulds. I take 3 
lbs. of sulphur and 12 lbs. of rubber or gutta-percha rags or trimmings, well 
known by rubber manufacturers, and mix them thoroughly together In the 
usual mode by grinding them between hot rollers. The composition Is then 
formed Into sheets of any desired thickness by being passed bet^'een calender 
rolls. * ♦ ♦ The tiles thus produced are possessed with peculiar elasticity or 
softness, which resembles that of rich carpet, whereby not only is a flooring 
prodluced that is very pleasant to walk upon, but Is also noiseless and almost In- 
capable of wear. As it is evident that any of the well-known compounds made 
by rubber manufacturers, into which other ingredients than those above stated 
enter, may answer the purposes of my invention, I shall not confine myself in 
my claim to the use of the substances I have mentioned, or to the exact pro- 
portions In which they are combined, although I prefer the composition de- 
scribed, as it can be made at a very small cost. • * ♦ What I claim as my 
invention, and desire to secure by letters patent Is the new manufacture of 
tiles and slabs for flooring, the same consisting of an India rubber or g\itta- 
percha composition, which, when combined with various coloring ingredients, 
made into sheets of suitable thiclcness, cut or molded Into desired patterns and 
vulcanized, produce tiles of the peculiar softness and nature herein described.** 

This patentee, Ma)rall, says nothing of interlocking the tiles of elastic 
material, or of the yielding of the entire tiled floor or wall when sub- 
jected to strain, tension, contraction, or expansion, or to the ''weaving/* 
heaving, or bending motion of the deck of a vessel at sea. He does 
speak of the elasticity, softness, and noiselessness. In short, he has 
provided tiles of "yielding material." In 1857 letters patent No. 16,692 
were granted to Charles Mettam, of New York, N. Y., for a new and 
useful improvement in the mode of connecting the blocks or plates 
(nothing more nor less than tiles of iron) of iron pavements. The 
patent says : 

"This invention consists in casting each block or plate with a number of 
hooks projecting laterally from its lower part, and turning upwards vertically 
In the form of taions, and with a corresponding number of mortises in its lower 
side; tlie said hooks and mortises being so formed and arranged that wbeob 
the blocks or plates are laid the laterally projecting portions of the hooks of 
each plate will give support to, andl the upturned portions will enter the mor- 
tises in, the adjoining plates, and thus the plates wilt receive mutual support, 
and be locked together in a lateral direction. • ♦ • I do not claim the cast- 
ing of the blocks or plates with lateral projections on the lower parts to extend 
under the adjacent blocks or plates; neither do I claim the casthig of the 
blocks or plates with tenons to enter mortises In the adjacent blocks or plates, 
when such tenons stand out laterally from the sides of the blocks or platee. 
But what I claim as my invention, and desire to secure by letters patent, is: 
Casting each block or plate with a number of hooks standing out laterally 
from below the general level of the bottom thereof, and turning upwards in the 
form of vertical tenons, and with a corresponding number of mortises in the 
lower faces, so that when the plates are laid together the vertical tenons or 
one block or plate enter mortises in adjacent ones, and the mortises receive 
tenons of adjacent ones, while the laterally projecting portions of the blocks 
or plates make them mutually supporting, substantially as herein described." 

In this each plate or tile of iron is removable without disturbing the 
Others materially, and all are locked together and receive mutual sup- 
port in a lateral direction. The motion of pushing or pulling of the 
one is communicated to all. June 15, 1869, letters patent No. 91,364,. 
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''improved mosaic covering for floors," were granted to Shadrach H. 
Pearce, of Boston, Mass. He says in his patent: 

''Mosaic floors Save heretofore been composed of sectional blocl^s or tiles of 
clay» stone, glass» or wood, of various sizes, forms, and colors, laid in hydraulic 
cement, or otherwise, to produce the pattern desired. A mosaic floor thus 
formed, especially when laid upon wooden foundations. Is objectionable for the 
following reasons, viz.: It is Inelastic, and does not yield to the expansion 
and contraction of the wooden foundation caused by atmospheric dryness or 
moisture. Considerable noise proceeds therefrom when walked upon, and the 
materials of which it Is composed are cold to the feet, being poor conductors 
and retainers of heat, and much skill is required In their construction, which 
Is attended with considerable expenses. • • • To remedy the above-men- 
tioned objections and defects, and to furnish a mosaic covering warm to the 
feet and adapted to any, and especially to wooden, floors in lieu of carpeting. 
Is the purpose of my invention, which consists in a series of elastic sections, 
blocks, or tiles of various sizes, forms, and colors, composed of India rubber, 
gutta-percha, felt, or compounds of these, or any other suitable elastic materi- 
als, each block or section bearing its respective color or colors throughout its 
entire substance, In contradistinction to one having its surface only colored, by 
which construction I am enabled, with or without the use of cement, to furnish 
a warm, noiseless, elastic mosaic covering for floors, etc., the design of which, 
formed by the various colors. Is comparatively imperishable, and will remain 
permanently undefaced by use, and is easily repaired, by replacing with new 
any injured sections. Its cost being less than tliat of an ordinary mosaic floor, 
while, from its elastic nature, it is easily adjusted to inequalities of surface 
which may exist or occur from the expansion, contraction, or warping of the 
groundwork upon which it is Intended to be laid. To enable others skilled in 
the art to understand and use my invention, I will proceed to describe the man- 
ner in which I have carried it out In the said drawings, A represents a 
wooden flooring or foundation, over which is smoothly spread a thin layer of 
cement a, upon which, snugly fltted together, is placed a series of small hexa- 
gonal blocks or sections, B, composed of India rubber, gutta-percha, feU, or 
compounds of these or any other suitable elastic materials, each block bearing 
its respective color throughout Its entire thickness or substance, so that when 
worn from constant use the original design will remain uneffaced upon the 
surface of the material covering the floor. I prefer to employ for this purpose 
a material known as 'kamtulicon,' which is composed of rubber and cork, 
ground and incorporated together, on account of its elasticity, durability, and 
moderate cost. The blocks or sections, B, are cut from strips of the elastic ma- 
terial employed, or they may be molded in the desired form ; the color being 
Incorporated with the material during the process of manufactura * • • 
What I claim as my Invention, and desire' to secure by letters patent is a cov- 
erinje; for floors, &c., composed of a series of elastic blocks, sections, or tiles, sub- 
stantially as described." 

Here we have not only the tiles of yielding material, but the idea 
plainly expressed and stated of yielding sufficiently under the tension 
or contraction of the floor, as expressed in the Fumess patent in suit ; 
for Pearce says that the old floors, composed of sectional blocks or 
tiles, are objectionable for the reason they are inelastic, and do not 
yield to the expansion and contraction (swelling and heaving in places) 
of the wooden foundation (such as a ship's deck), caused by the at- 
mospheric dryness or moisture, and that he seeks to remedy these de- 
fects. He also says that by the use of these elastic blocks or tiles he 
has a floor easily repaired "by replacing with new any injured sec- 
tions," and also '^'while, from its clastic nature, it is easily adjusted to 
inequalities of surface, which may exist or occur from the expansion, 
contraction, or warping of the groundwork upon which it is intended 
to be laid." It would also, evidently, yield, being elastic, to any bend- 
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ing, warping, weaving, expansion, or contraction of the groundwork 
occurring after being laid; 'but of course there would be a crack or 
opening during such action in many cases. Should the floor swell and 
upheave, it would raise these elastic tile, and form a crack along the 
line of upheaval, and this would generally close, substantially, when 
the upheaval subsided. Looking further into the prior art, we find 
that February 24, 1880, there was granted to William J. Mitchell, of 
San Francisco, Cal., letters patent No. 224,938, for "paving tile." He 
says : "In the formation of my tiles I employ any suitable substance." 
It may be rubber, stone or brick ; a yielding or a nonyielding material. 
There is no limitation. What is his purpose and claim? He says: 
**My ioYeation relates to certain ImprovementB In tiles and blocks which are 
employed for paving purposes, and It consists in the formation of a blo9k, bo 
that Its upper half will project beyond the lower half upon two adjacent Bides* 
while the lower half projects beyond the upper half upon the two opposite 
and adjacent sides ; said projecting; portions being provided with dovetail de- 
pressions and interlocking projections, as hereinafter more fully described 
and claimed. By this construction the projecting upper half of each blocdi 
will rest upon the corresponding projections of the lower halves of the two 
blocks lying next to It upon these two sides, and each block thus supports two 
others, and is, in turn, supported by two others. In combination with this con- 
struction, I form a dovetailed locking-groove upon the upper side of eac^ of 
the projections of the lower halves, and similar dovetailed projections upon the 
under sides of the projecting ledges of the upper halves, so that they will fit 
Into the corresponding grooves of the adjacent blocks or tiles, and thus lock 
them together, and prevent them from becoming separatedL * * * It will be 
seen that when the tiles are laid each of the ledges, O, will support a corre- 
sponding ledge, B, from an adjacent block or tile, and the lugs, E, will be 
locked Into the depression, D, so that the blocks wUl be mutually self-support- 
ing, and will at the same time be bound together and prevented flrom separat* 
ing. The tiles are thus easily and rapidly laid, and, being bound together, will 
not rock or become easily displaced when the foundation is imperfect • • « 
Having thus described my invention, what I claim as new and desire to secure 
by letters patent is : The paving tile or block, A, with its ledges, B, provided 
with the dovetailed projections or lugs, E, and the ledges, C, provided with the 
corresponding dovetailed depressions, D, whereby the tiles are supported and 
locked to prevent lateral separation, substantially as herein described." 

Here we have the interlocking to bind the tile together, and prevent 
separation, rocking, and displacement. How far and wherein does this 
differ from the idea of the patent in suit? February 14, 1888, was 
granted to one Frank F. Gibford, of Englewood, 111., letters patent 
No. 378,000, for "artificial stone pavement," and figure 2 of the draw- 
ings is almost an exact counterpart of figure 1 of the patent in suit, 
showing the interlocking of the tile. In the Gibford patent the tile 
shown are of stone and oblong. But this is immaterial so far as the 
mode of interlocking is concerned. Of his invention the patent says: 

"My invention has relation to artificial stone pavements, and the object is 
to provide a simple, cheap, and durable pay^nent of the class described, that 
will present a true surface for wear, and at the same time obviate all tendency 
to cracks, separation at the joints, or irregularities in the surface; and to 
these ends the novelty consists in the construction of the same, as will be here- 
inafter more fully described and particularly pointed out in the clahn. • ♦. • 
The pavement proper consists of a series of blocks, A, provided with Integral 
projections, a, and recesses, b, said projections and recesses being flush with 
the bottom of th«^ block, and extending upward about one-half the thickness 
of the block. The top surface of the blocks is a true square, and consequ^tly 
the pavement may be extended indefinitely by simply alternathig the sides of 
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the blocks as they are laid— that Is^ so arranging them that a side with a pro- 
jection win be contiguous to a side with a recess. It will be obaeryed that the 
projections are rectangular In form, while the recesses IQare inwar<lv so that 
when the pavement Is set In a bed or layer of cement the cement will fill up the 
Interstices, and when It hardens or sets make It practically a solid sheet of 
pavement • * * What I claim Is, as a new article of manufacture, a block 
for pavements, havhig two of its side» provided with projections, and ItB two 
opposite sides provided with recesses, as set forth." 

Here we have an artificial stone pavement formed of stone tile or 
a tiled floor in the street, and the tile are interlocked by means of "in- 
terlocking tongues/' as are the tiles of Uie fxatent in suit, and the ob- 
ject of the interlocking is, as declared by the patentee, to ''present a 
true surface for wear, and at the same time obviate all tendency to 
cracks, separation ^t the joints, or irregularities in the surface ; and to 
these ends the novelty consists in the construction of the same, as will 
be hereinafter more fully described," and then follows a description of 
the interlocking, which is substantially a counterpart of the patent in 
suit. Substitute rubber tile, old in the art, and wherein does this struc- 
ture of this patent differ substantially from the structure of the patent 
in suit? The interlocking is not precisely the same, but it is the same in 
principle, and operates in the same way to produce the same result, 
viz., to "obviate all tendency to cracks, separation at the joints, or ir- 
regularities in the surface." It seems to me immaterial that the Gib- 
ford device is to be used in a street to be walked and driven on, where 
from frost and other causes there is liable to be heavings and weavings, 
while the Fumess patent in suit is mainly designed to be used on ships' 
decks or in similar places, where the heaving and weaving of the deck 
is caused by the motion of the sea. Substitute rubber tile in the Gib- 
ford patent, and we have, essentially, the Fumess patent in suit. This 
Gibford patent would then operate as does the Fumess patent. With 
stone tile in place of mbber tile, force applied to one causes a motion 
which is communicated to all, but not to the same extent, perhaps, 
and there is a greater liability to breakage of the tile. But this is due 
to the difference in the character and auality of the material. To ob- 
viate this liability to breakage, it woula occur to any one to substitute 
rubber tile or tile of some yielding and resilient material in all places 
where such tile are appropriate, in all plaoes not exposed to heavy 
traffic. Was it invention to do this? Was it invention to conceive the 
idea of substituting a rubber tile, old in the art, for a stone tile, old in 
the art, to prevent breakage, for the reason that mbber will not break 
as easily or readily as stone and is more resilient when subjected to 
strain? In the British patent to E. J. Harland, No. 4,806, March 19, 
1889, for "improvements in the manufacture of elastic tiles," we have 
two claims, viz. : 

"(1) Clastic tiles of vulcanized India rubber, each tile being of the same col- 
our throughout Its substance. 

**(2) The process of manufacturing elastic tiles consisting In heating a mix- 
ture of India rubber or India rubber compound, pigment, and sulphur In a 
mould." 

And this patent says : 

''According to this invention, I manufacture elastic tiles of vulcanized India 
rubber, made of the same color throughout the substance of each tile. I pre- 
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fer to make the tiles by exposing a mixture of India rubber or India rubber 
compoimd, sulphur, and pigment to heat in a mould in the ordinary way of 
making vulcanized India rubber, but the mixture may also be vulcanized in 
sheets, and afterwards cut into any desired shape ; but this is more costly, 
and involves waste tot some shapes. The tiles may be fixed to the floor or 
other surface to be covered in various ways, but I prefer to employ a cement 
composed of two parts of gutta-percha, one part resin, and) one part Stockholm 
tar. I find that tiles of vulcanized India rubber have many advantages over 
tiles and floor cloths as heretofore used. Being soft and elastic, they afford 
an excellent foothold, which is a matter of considerable importance in the decks 
and cabins of ships at sea, whilst their Slightly yielding nature renders traffic 
over them noiseless, and enables such fioormg to better withstand the wear 
and tear in entrance halls and landings, and, being impervious to water, they 
fonp a cleanly floor in smoking rooms and smoking carriages.^' 

In the Watts patent, granted November 6, 1894, but applied for June 
29, 1893, which is a design patent, we find a duplication of figure 3 
of the Furness patent in suit, showing the interlocking of the tiles. 
As early as 1815, in the MacCarthy patent (British), No. 3,915, we 
have : 

"Streets, roads, or ways may be paved or covered, or the paving, pitching, 
or covering of streets, roads, or ways may be made of or with a plate or plates, 
or mass or masses, a piece or pieces, a portion or portions, of iron or other 
metal or material, formed so as that the same shall present on the superficies 
thereof one or more or a series of convex rising or risings or projection or pro- 
jections upwards, more or less elevated, and with spaces between and sur- 
rounding each rising or projection upwards, more or less broad, as occasion 
may require, or as may be suitable to the shape or limits of the street, road, or 
way paved or Intended to be paved with the new pavem|(ijt, such plate or plates, 
mass or masses, piece or pieces, portion or portions, when laid down adjoining 
or contiguous or fitted into each other, are or may be retained and kept so 
joined or contiguous or fitted into and with each other by means of a mor- 
tise or mortises, a socket or socket)^ ,a tenon or tenons, projection or projec- 
tions, tongue or tongues, as may be deemed expedient The figures drawn Ui 
the margin of these presents will more particularly explain and illustrate the 
general description hereinbefore given and made. * * ♦ A variety of other 
forms to be cast, manufactured, wrought, or made of iron, or other metal or 
materials, more or less convex and more or less elevated, with spaces more or 
less broad between, and insulating or surrounding such forms, may be cast, 
manufactured, wrought, or made, used, and applied for the purpose of paving, 
pitching, or covering streets, roads, or ways, and a variety of modes or 
methods of using and applying, connecting, fitting, and adapting the same, may 
be employed by means of mortises, sockets, tenons, projections, or tongues; 
but those hereinbefore described, and to which a reference or references hath 
or have been made, are sufllciently and certainly descriptive of the nature of 
my said invention, and hi what manner the same is to be performed." 

In the British patent to Geary, No. 8,085, dated 1839, ''improvements 
in paving, covering streets, roads, and other ways," we have : 

"Now know ye, that in compliance with the said proviso, I, the said Stephen 
Geary, do hereby declare that the nature of the said Hivented improvements, 
communicated to me by a certain foreigner residing abroad, consists in forming 
the pavements of streets, roads, courtyards, stahleyards, and other public and 
private places and ways of blocks, composed either wholly of wood or other 
suitable material, or partly of wood and partly of the bituminous concrete 
hereinafter described, or other suitable material, or of blocks wholly of wood 
or of other suitable material superposed on blocks, consisting wholly of the 
said bituminous concrete or other suitable material, and which blocks, howso- 
ever composed, are so shaped, formed, and connected that they shall mutually 
sustain and support one another ; and I declare that the manner In which the 
said invented Improvements are to be performed is particularly described and 
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ascertained in and by the following description thereof, reference being liad to 
the illustrative drawings hereunto annexed, and to the indicial letters and fig- 
ures marked thereon, that is to say : The said Improved pavements may be of 
any of the forms represented in the drawings hereunto annexed, numl>ered 
from I to XVllI, inclusive. In Number I the blocks are superficially of a 
square form, but are dovetailed laterally into each other, while at the front 
and hack they are connected by rabbit or by tenon and mortise Joints to the 
blocks next adjoining, whereby every block and every row of blocks at once 
supports and Is supported by those adjoining it, and a pavement of great solid- 
ity and uniformity is obtained." 

In the British patent to Bayly, No. 4,878, granted November 8, 
1881, we have: 

•"This invention consists of a contrivance to be bedded in mortar, each brick 
being fitted or locked one into the other, to render walls, chimney shafts, and 
other structures proof against gales of wind or other strains. The object of 
the invention is to erect walls, chimney shafts, and other structures made from 
clay in a mould or box of the different shapes or forms described on the draw- 
ings, and burn in a kiln constructed for that purpose, in two respective forma 
locked together, one form or shape which is laid in one course constructed with 
a; tenon, dovetail shape on the bottom, and a recess or mouth to receive the 
tenon constructed in the bricks in the next course on the top, these bricks be- 
ing fitted one Into the other, and bedded In mortar to receive the next course 
of the other shape or form, which are constnicted with half a dovetail shape 
tenon at each end of the brldt on the bottom, and half dovetail shape recess at 
each end of the brick on the' top, this shape brick being made to slide into the 
bricks of the course beneath the other shape, properly bedded in mortar or 
cement ; the different shape bricks being locked one into the other, laid in al- 
ternate courses to one another, which renders the whole structure proof against 
the greatest possible strain, each brick being locked one Into the other, thus 
preventing any structure erected with these bricks giving away at the mortar 
joints. Bricks for angles and returns are constructed in the same way, locked 
one into the other. Having now described the nature of this invention and 
how It is to be performed, I therefore claim the following: First. 1 claim the 
shapes of the bricks, respectively, made from clay and burnt in a kiln. Second. 
I claim the contrivance of the bricks being locked one into the other and 
bedded in mortar. Third. I claim the locking of every brick one into the other 
to render any structure proof against every possible strain." 

Here again w.e have the whole idea of the patent in suit except yield- 
ing material such as rubber, and the idea of placing the structure on 
a weaving curved deck or floor; but that is old, for in the David 
Gaussen British patent of 1880, No. 3,377, we find: 

"My invention relates to the manufacture of sheets of what is known as vul- 
canized India rubber, or other India rubber compounds, and is designed for 
floor coverings, mats, coverings for seats, and various other, purposes, and my 
said invention consists in corrugating, fluting, or arching the material on both 
sides, and also in uniting the corrugated sheets to produce cylinders or tubes. 
By my invention I am enabled to produce an article combining lightness and 
economy of material, with stability, resisting iwwer, and elasticity, at same 
time securing thorough ventilation and dryness of surface, as the air can cir- 
culate freely through the material, and moisture will run ofl! the same. ♦ * • 
The material is adapted for various useful purjposes, such as the following: 
Mats for wells at doors of houses and for ships at cabin doors. Do for foot- 
boards of carriages, railway carriages, especially smoking compartments, and 
for floors of boats, etc. Carpets for the floors of post oflfice railway vans, re- 
lieving the clerks and letter sorters of much Jar and vibration, which is now 
most injurious to them in long journeys, during which tney are occupied in a 
standing position; also for smoking cabins, companion houses, stairs, deck- 
houses, etc., of steamers, for tents, bathrooms, billiard rooms (giving an elastic 
and luxurious tread), corridors of public oflSces, law courts, aisles of churches. 
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libraries, concert rooms, and all other places where absence of noise Is desired, 
etc. • • • Where my corrugated material is to be used In stables as a sub- 
stitute for straw Utter, I cover so much of the flooring of the stall or box as 
may be required to form a bed for the animal; ccHnposed of sereral mats united 
together by interlocking or any other convenient methodi" 

Here these corrugated mats of rubber are to be used for flooring or 
coverings for floors, and may be in pieces, large or small, and may be 
attached together by interlocking, as in the patent in suit. This inter- 
locking is expressly mentioned in the Gaussen patent. 

Returning, after this examination of the prior art, to the patent in 
suit, we find a claim for (1) "a tiled floor or wall" (old) ; (2) "com- 
posed of a series of tiles of yielding material" (old) ; (3) "said tiles 
having interlocking tongues" (old as to wood, stone, brick, and rubber 
sheets) ; (4) "and being removable" (old) ; (6) "substantially as 
described." I have not found in the prior art rubber tile, strictly 
speaking, interlocked ; but I have found flooring and wall tile of other 
material, more or less )delditig, interlocked, and also sheets of corru- 
gated rubber, large or small, according to taste, used for coverings to 
floors, interlocked in any known way or manner, and the modes and 
manners of interlocking mentioned and described in the patent were 
then well known. The object and purpose of interlocking tile and their 
equivalents in floors, pavements, walls, and similar places was the same 
in the prior art as in the patent in suit, viz. : 

"So that when the tiles are placed in position on the floor, and properly <^e- 
mented, the entire floor of tiles Is interlocked, so that any expansion or con- 
traction will be taken by the entire floor, preventing the tiles from parting in 
the division lines." 

As seen, this exact idea was old in the prior art. Nor is there any- 
thing new or novel in the idea of employing these tiles, or blocks, 
or sections of interlocking corrugated rubber flooring on the decks of 
vessels, or in other places where there is an upheaval or bending or 
weaving of the underlying support. It seems to me that, in view oi the 
prior art, the patent in suit is devoid of patentable novelty, or of any 
new conception amounting to invention. 

It is contended by the complainants : 

"That close interlocking joints would hold elastic tiling together under such 
oonditlons was something which the prior art did not teach. It had not previ- 
ously been proposed to interlock yielding materials subjected to varying and 
compound strains such as tliose to which a floor and the like is silbjected." 

And again: 

••No prior art taught that the result of closely dovetailing rubber tiles to- 
gether on all sides would be am elastic unit, so taking up, as a whole, the se- 
verest strains applied to It that the tiling would neither break nor pull apart 
That rubber materials could be effectively dovetailed to accomplish any valua- 
ble result was a new thought with Furness." 

The ''conditions" referred to are thus described by complainants* 
counsel : 

"He wished to provide a floor covering which would remain seamless and 
water-tight under extraordinary conditions of strain, due not only to excep- 
tional expansion and contraction, but also to the constant changing of the 
shape of the deck/' 
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While a patentee is entitled to the benefit of eVery new thing or 
beneficial and novel result resulting from his patented device, whether 
mentioned and described or not, we find that Fumess makes no mention 
of a desire to patent a seamless and water-tight tile floor of yielding 
material. If so, he was clearly anticipated by the Gaussen patent, 
whose interlocking sections of corrugated rubber for covering floors 
are clearly the equivalents of rubber tiles. 

I cannot agree with the contention that the prior art did not teach 
that close interlocking joints would hold elastic tiling together when 
subjected to strain, pulling and pushing at any given point, or along 
i an entire side, or at any given point on or underneath the surface. 

I If such interlocking would hold tiles of wood and stone and brick to- 

gether under such conditions, they being slightly resilient and elastic, 
why would it not hold any yielding tiling, such as rubber, possessing 
a far greater elasticity or resiliency? That would be common knowl- 
edge, taught by common sense, and obvious to any person of ordinary 
I intelligence, having any knowledge of the nature and characteristics 

i of India rubber. It has been known since 1828 or 1832 that india rub- 

ber^ or caoutchouc, will bend and stretch within limit without breaking, 
and regain its normal position when released from the applied force, 
because of its elastic and resilient properties. It required no prior 
art to teach a person of ordinary common sense and intelligence that 
tiles of rubber or like yielding material attached together, having re- 
I siliency or elasticity, would bend and stretch without breaking, unless 

] the strain or tension were too great, and retained too long, and regain 

their normal position when the strain was removed. In 1820 one T. 
i Hancock obtained a patent "for an improvement in the application of a 

certain material [rubber] to various articles of dress and other articles, 
j that the same may be rendered elastic." In 1834 india rubber hose was 

I patented on account of its elasticity, etc. More than 60 years ago we 

j had vulcanized and hard rubber, and its durability and elasticity was 

' quite well understood. It would have occurred to any one skilled in 

j the art of floor-making or floor-covering that a series of tile made of 

j hard rubber, or of any yielding material possessing elasticity and re- 

siliency, would stretch and yield to upheaval and weaving, if not too 
j severe, without breaking, and regain their normal condition, and thus 

I prevent cracking,' etc., especially when he had before him the prior art 

j above referred to, wherein it was taught that "tiles thus produced are 

I possessed with peculiar elasticity" (see Mayall and Pearce and Har- 

land patents), and that these might be closely attached together, so as 
to form a unit (see Mettam, Mitchell, Gaussen, Geary, Gibford, and 
i MacCarthy patents), and that a floor or floor-covering, when formed of 

"a series of elastic blocks, sections, or tiles," will "yield to the expan- 
sion and contraction of the wooden foundation [floor or deck] caused 
by atmospheric dr)mess or moisture," or by the swaying and weaving 
of a wall caused by wind (see Pearce and Bayly and Geary patents), 
and be mutually self-supporting (see Mitchell and Geary patents), and 
would "obviate all tendency to cracks, separation at the joints," and sep- 
aration in or between the tiles (see Gibford and Harland patents). 
In short, the prior art plainly teaches everything suggested in the Fur- 
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iiess patent in suit. If tile of stone, or brick, or wood, when inter- 
locked by tongues or otherwise, form a unit, tile of yielding or elastic 
material will form when interlocked an elastic unit, which will bend and 
weave with the movement of the underlying foundation or floor or 
deck, and regain its normal position when the upheaval or weaving 
subsides or ceases, and, as in the Gibford patent of 1888, obviate all 
tendency to cracks. Every element of the patent is old, as is every 
idea of means and every idea of result to be accomplished. Mr. See, 
defendants' witness, testified as follows: 

"Interlocking dovetails, and the like, represent a well-known expedient in 
the art for holding things together, and they carry their capacity into any 
structure to which they may be applied. [Page 13, D. R.] Dovetails, and sim- 
ilar interlocking joints, were employed for the very purpose of preventing im- 
proper separation of the united parts, and It was for this precise purpose that 
they were applied to the edges of tiles, viz., to keep the tiles from pulling apart 
and opening the joints between them. [Page 21, D. R.] If hard tiles would 
crack and rubber tiles would not crack, It was simply because one was brit- 
tle and the other was tough, and the prior art taught more fully than any- 
thing found in the patent in suit all about the tough but elastic yielding na- 
ture of the rubber tile as against the hard tile. Again, if the joints between un- 
interlocked tiles will pull open and the joints between interlocked tiles will not 
pull open, it is simply because one is not locked against separation and the 
other is so locked, and the prior art teaches more fully than anything found 
in the patent in suit that the opening of the joints between the tiles may be 
prevented by providing their contiguous edges with interlocking tongues and 
recesses, such as dovetails." D. R. p. 25. 

Speaking of this evidence, complainants' counsel says : 

"The problem was not how to keep two things together side by side, bv.t how 
to make a floor covering which would remain seamless under conditions of 
service never thought of for any of the previous interlocking coverings." 

" The fallacy of this is demonstrated by a simple reference to the 
Gaussen patent, who not only interlocks his rubber sections, but states 
expressly that they are designed for use on the decks of vessels. For 
use there, they would be properly modified in construction and properly 
adapted to such a place, but the idea is flexibility, resilience, and unity, 
so as to conform to the shape and the weavings of the deck. The 
weaving of the deck of a ship is not a new discovery, a new condition 
to be met and provided for, but old, and, we may safely assume, was 
known to Gaussen and Harland. Whether Gaussen's corrugated, elas- 
tic, rubber sections, interlocked with each other, as he specifies they may 
be, to form an elastic unit, are to be used on the decks of ships, or the 
interlocking tile of the patent in suit, is a mere matter of selection, 
cost, and utility. The one will accommodate itself to the weavings 
and peculiar motion of the deck as well as the other. This is perfectiy 
obvious. In either case the openings or joints between the sections 
or tile may be filled with a rubber cement if desired, or they may have 
an underlying carpet or support of rubber or other elastic and water- 
proof material. In the Harland patent of 1889 he speaks of the utility 
of his "elastic tiles of vulcanized india rubber when used in the decks 
and cabins of ships at sea." If interlocking tile of yielding material 
have gone quite largely into use in competition with noninterlocking 
tile, the fact is entitled to due weight. The commercial success of a 
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patented thing shows its utility, but does not establish its patentability. 
A thing may be new and of great utility, but not patentable. It must 
possess patentable novelty as well. Patentable invention must be dis- 
closed. Arid here comes in the prior art. Many new and useful and 
novel contrivances go into use without the intervention of a patent. 
If the prior art discloses the claimed invention, and shows it to be old, 
it is immaterial that no one has used it. If all the elements are old, 
! and the working or operation of the combination is old, and the result 

j is old, how can one claim invention by putting it on the market, and 

' building up a large trade in the article? Its utility and commercial 

value may not have been demonstrated, but to demonstrate these is 
not invention. Nor is it invention to merely substitute a tile of great 
resilience, elasticity, and durability in place of a stone or brick or iron 
j tile, simply because it is more durable and useful. Complainants in- 

sist that what Furness did was "the attaining of a new result by giving 
to one of the elements of the structure, to wit, the dovetailed joint, 
a new character, function, and effect, making it essentially a new ele- 
I ment." He says : 

''There is no reference in this case for 'an elastic or yielding dovetail Joint* 
having the office and function not only of joining parts of a structure and keep- 
ing them from separating, but that, of itself, responding to and communicating 
from unit to unit the effect of, strains, whether of tension or compression, so 
that a flooring or the like, composed of separate and removable tiles, will yet 
respond and accommodate itself as a unit to such strains, and the flooring will 
at the same time be practically as impervious as though consisting of a single 
sheet" 

In all dovetailed joining of wood, or iron, or stone, the office and 
I function is primarily to join the parts and prevent them from separat- 

' ing, and then, and because of such jointure, cause the parts so united 

I as a unit to move or operate in unison, and respond to strains, up- 

heavals, tension, or compression, or resist same, as one whole entire 
thing, and thus accommodate itself to all the wear and tear to which 
; it may be subjected by reason of such strains. In this way force ap- 

plied to one of the parts thus joined operates on all, and all are moved, 
I more or less, together, or all resist, more or less, as one whole. Of 

course, different woods or metals may be dovetailed, as is frequently 
done, for the sake of appearance merely, but of such work we are not 
I speaking. 

I I cannot discover that Furness has given to this dovetail joint any 

i new function, or that in his patent it has assumed any new character, 

I or that it operates to produce any new result or any old result ii"» a 

! different or better way. It is the same old joint, operating in the same 

i old way, and producing the same old result. It is the century or more 

j old idea of means applied to tiles of some yielding material, presumably 

! more yielding than soft wood, which is itself a yielding material, and 

I within and covered by the broad language of the claim. The elasticity 

I and yielding character of the joint arises from the character and 

I quality of the material thus joined and dovetailed together. It is 

yielding and elastic for the reason that the tile are yielding and elastic, 
and this was and is obvious. . 
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In Du Bois V. Kirk, 158 U. S. 58, 15 Sup. Ct. 729, 39 L. Ed. 895, 
it was held that "the application of an old device to meet a noveJ ex- 
igency and to subserve a new purpose" was a useful improvement and 
patentable, and that the fact that defendant was able to produce the 
same result by another and different method did not affect plaintiff's 
right to an injunction." But here we have neither a novel exigency nor 
a new purpose. It is well -settled that the end or purpose sought to be 
accomplished by a device is not the subject of a patent, but only the 
new and useful means for obtaining or accomplishing that end. IQiapp 
v. Morss, 160 U. S. 221, 227, 14 Sup. Ct. 81, 37 L. Ed. 1059, and 
WoUensak v. Sargent, 161 U. S. 227, 14 Sup. Ct. 291, 38 L. Ed. 137. 

In Loom Company v. Higgins, 105 U. S. 680, 26 L. Ed. 1177, it 
was held that a new combination of known devices, producing a new 
and useful result, as that of greatly increasing the effectiveness of a 
machine, is evidence of invention, and may be the subject of letters 
patent. This proposition is supported by a long line of unquestioned 
authorities. But this is far from a holding that to merely substitute 
interlocking tile of a yielding material for interlocking tile of a non- 
yielding material or of a slightly yielding material to form a vielding 
or bending floor — one that will yield to strains — is evidence of or dis- 
closes patentable invention, when it was perfectly obvious. to any one 
that such substitution would produce such a result more perfectly, and 
the prior art taught that nonyielding tile or brick or stone thus inter- 
locked would bend or yield to strain at the joints and obviate cracks 
or separation at the joints. 

In Western Electric Company v. La Rue, 139 U. S. 601-606, 11 
§up. Ct 670, 35 L. Ed. 294, it was held that: 

"While the promotion of an old device — Buch, for Instance, as a torsional 
spring — ^to a new sphere of action, in which it performs a new function, in- 
volves invention, the transfer or adaptation of the same device to a simUar 
sphere of action, where it performs substantially the same function, does not 
involve invention." 

Yielding tile or tile of yielding material were old in the art, and there 
was no invention in interlocking them. Series of them were used com- 
monly, and had been for a long time, in the construction of tiled floors. 
All floors or foundations for floors were subject to strains, frost, 
moisture, heat, etc., and liable to swell or shrink, or to do both. Tile 
and paving stone had been interlocked, so as to remain integral and ob- 
viate cracks under such conditions, and while the patent says, "my in- 
vention relates particularly to the tiling of floors and decks of vessels, 
and especially to the decks of ocean steamships," this is a similar 
sphere of action, and in such. a place the interlocked tile perform no 
new function. They bend and weave and move back and forth laterally, 
and up and down as before, and as a unit, being interlocked, in pre- 
cisely the same manner as before, and the interlocking joints perform 
precisely the same function in the same way, viz., hold the tile together 
as a unit, and prevent, or tend to prevent, the formation of seams or 
cracks in the tiled floor. 

It is settled law that not every improvement in an article is invention. 
The improvement must be the product of an original conception. 
Pearce v. Mulford, 102 U. S. 112, 118, 26 L. Ed. 93; Slawson v. 
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Grand Street Railroad, 107 U. S. 649, 27 L. Ed. 676 ; Munson v. N. 

Y. City, 124 U. S. 601, 8 Sup. Ct. 622, 31 L. Ed. 586. 
i In Smith v. Nichols, 21 WaU. (U. S.) 112, 118, 119, 22 L. Ed. 666, 

af)proved and quoted in Burt v. Evory, 133 U. S. 349, 368, 10 Sup. Ct 
i 394, 33 L. Ed. 647, it was held: 

"But a mere carrying forward a new or more extended application of the 

original thought, a change only in form, proportions, or de^ee, the substltu- 

, tion of equivalents doing substantially the same thhig in the same way, by 

substantially the same means, with better results, is not such invention as will 

sustain a patent" 

What more do we have here? The original thought and conception 
disclosed in the prior art of floor-making and wall construction was to 
unite the several parts, or tiles, or paving blocks, or sections, by dove- 
I tailing or otherwise, and many methods, including the method in suit, 

are shown, so as to form a tmit, and by such dovetailing prevent their 
drawing apart, separation at the joints, and the formation of cracks, 
I etc., when subjected to strains, upheavals, etc., and allow the parts to 

I retain and resume their original position when the strain was re* 

moved without breakage, and also to allow repair by removing one or 
more of the tile or sections when broken or worn, and replacing it 
. without disturbing the rest of the floor; also to have the structure tight. 
' so water would run oflf. The patentee, Furness, we will assume, has 

i carried this idea forward, and given it a more extended application to 

ships' decks, in addition to the floors of buildings and the pavements of 
streets and the construction of walls, etc. ; but he has not changed the 
form or the proportions of the floor,, or the mode of the union of the tile 
or sections. He has substituted for stone, brick, iron, or cement tiles 
I a yielding or elastic tile (and we will drop from immediate considera- 

i tion the corrugated rubber sections of Gaussen, dovetailed together and 

used on the decks of ships) ; but these are equivalents, and he is doing 
! substantially the same thing in substantially the same way, by sub- 

I stantially the same means, and, we will concede, with better results. 

! He has a tile floor that responds to strains more quickly, readily, and 

i safely. This is not invention. Burt v. Evory, 133 U. S. 349-359, 

i 10 Sup. Ct. 394, 33 L. Ed. 647. The only new thought possible in the 

Furness patent is that rubber or yielding tile will bend and stretch 
more easily and more readily and safely than those made of wood, 
stone, bricic, cement, or iron. To "think^* that, when it was common 
knowledge, and only required the action of memory, was not the kind, 
degree, and quality of "thought" mentioned and referred to by the Su- 
preme Court of the United States in Cash Reg. Co. v. Cash Indicator 
Co., 156 U. S., page 514, 15 Sup. Ct. 434, 39 L. Ed. 511. The thought 
there referred to is the conception or the origination of an idea, not the 
srecalling to memory or the mere remembrance of a fact known or pre- 
sumed to be known. 

In Magowan v. New York Belting Co., 141 U. S. 332, 12 Sup. Ct 
71, 35 L. Ed. 781, the court said: 

"None of these packings show anything which bears upon the Gatel/ in- 
vention, except that they show piston-rod packings, but not having the con- 
struction or the characteristics found in the Gately invention. ♦ • • In the 

149 P.— 49 
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Gately packing tbe parts are kept together and In place solely by reason of 
the fact that the rubber has beai subjected to vulcanization, thus making the 
packing a homogeneous whole, and not a strip rolled up upon Itself, and thus, 
kept together. Therefore, none of the patents introduced by the defendants 
show the Gately invention.-* 

And then said: 

"Within the requirements of Atlantic Works v. Brady, 107 U. S. 192, 200, 
2 Sup. Ct 225, 27 L. Ed. 438, we think tnat Gately made a substantial dis* 
covery or Invention, which added to our knowledge, and made a step in ad- 
vance in the useful arts; that within the case of Holllster v. Benedict Man- 
ufacturing Co., 113 U. S. 59, 73, 5 Sup. Ct 717, 28 L. Ed. 901, what Gately did 
was not merely the work of a skilled mechanic, who applied only his common 
knowledge and experience, and perceived the reason of the failure of McBur- 
ney's packing, and supplied what was obviously wanting ; and that the pres- 
ent case involves not simply 'the display of the expected skill of the calling,' 
involving 'only the exercise of the ordinary faculties of reasoning upon the ma- 
terials supplied by a special knowledge, and the facility of manipulation, which 
results from its habitual and intelligent practice,' but shows the creative work 
of the inventive faculty." 

. In Smith v, Goodyear Dental Vulcanite Co. et al., 93 U. S. 486, 23 
L. Ed. 952, a case of the employment of one known material in place 
of another, it v/sls held: 

"Hotchkiss V. Greenwood, 11 How. 248, 13 L. Ed. 688, decides that employ- 
ing one known material in place of another is not invention, if the result be 
only greater cheapness and durability of the product. It does not decide that 
the use of one material in lieu of another in the formation of a manufacture 
can in no ease amount to invention or be the subject of a patent. In the pres- 
ent case the result of the use In the manner described In the specification, of 
hard rubber In lieu of the materials previously used for a plate for holding 
artificial teeth, or such teeth and gums, is a superior product, having capabil- 
ities and performing functions which differ from any thing preceding it, and 
which cannot be ascribed to mere mecnanlcal skill, but are to be justly re- 
garded as the results of inventive effort, as making the manufacture of which 
they are attributes a novel thing in kind, and consequently patentable as such." 

That covers this case on that subject, and demonstrates that the 
substitution of tile of a yielding material is not invention. The tiled 
floor of yielding material is not a novel thing in kind, nor does it have 
capabilities and perform functions which differ from anything that pre- 
ceded it. The difference is in degree only. 

In Topliff V. Topliff and another, 145 U. S. 156, 12 Sup. Ct. 825, 
36 L. Ed. 658, it was held : 

"It is not sufficient, in order to constitute an anticipation of a patented in- 
vention, that the device relied upon might, by modification, be made to ac- 
complish the function performed by that Invention, If It were not designed by 
its maker nor adapted nor actually used for the performance of such function. 

But this is not a case of actual and exact anticipation, but of want 
of invention in view of the prior art. No one, so far as appears, had 
dovetailed rubber tile together or tile of a like yielding material for 
use on a ship's deck or elsewhere. However, equivalent sections of 
rubber were thus united and used on ships' decks. 

I am aware that a presumption of patentable invention goes with 
the patent, and that courts should and do go far to sustain them. In 
case of doubt it should be resolved in favor of the patentee, but when 
the court is not in doubt it should not hesitate to declare its coni'ic- 
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tions I have carefully examined the evidence, including that of the 
expeits, and am convinced that in view of the prior art the patent in 
suit fails to disclose invention. 
There will be a decree dismissing the bill, with costs. 
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(Circuit Court, N. D. Illinois, B. D. Jimuary 10^ 1907J 

No. 26,500. 

PAraifTS— VaUDITT AWD iNnrRGKMBinV-yAGUUlC TUBCS. 

The Sayer patent. No. 094,036, for an improyement In vacuum or X-ray 
tubes, designed to aotomatically regulate the pressure therein (claim 1), 
which covers, *'as a means for varying the pressure in a high-vacuum 
tube, a main circuit for operating the tube and a shunt-eircult for varying 
the pressure," is fOr a function only of well-known means» and is Toid. 
Claims 2 and 3 held not anticipated, valid^ and infringed. 

In Equity. On final hearing. 

Henry Wallace Carter and E. Hayward Fairbanks, for complain- 
ant. 

Newman, Northrup, Levinson & Becker, OfEeld, Towle & Linthi- 
cum, and Albert H. Graves, for defendants. 

KOHLSAAT, Circuit Judge. This bill is filed to enjoin defend- 
ants from infringing patent No. 594,036, granted to H. L. Sayen, No- 
vember 23, 1897, for an improvement in vacuum tubes. Claims 1, 
2, and 3 are worded so broadly that they cover all the matters in dis- 
pute, so that the inquiry is practically limited to them. They read as 
follows, viz.: 

*'(1) As a means for varying the pressure In a high-vacuum tube, a main 
circuit for operating the tube and a shunt-circuit for varying the pressure. 

*'(2) In combination with a high-vacuum tube, a shunt-circuit arranged tai 
proximity thereto, means connected with the above, and set into operation 1^ 
the current in the shunt-circuit to cause gas to enter said tube, and mean* 
for varying the pressure in the riiunt-circuit. 

**(^) The combination with a high-vacuum tube of a shunt-circuit arranged in 
proximity thereto, and means connected with the above, and set into operation 
by the current in the shunt-circuit to cause gas to enter said tube.** 

Defendants insist that these claims, and especially claim 1, are 
functional. In the specification and drawings complainant has de- 
scribed his device with reference to its application to Roentgen ray 
tubes as "a novel method of providing them witfi an automatic and 
rapid adjustment for the pressure of gas therein.*' Claim 1 covers 
in terms every use of a shunt-circuit for varying the pressure in a 
vacuum or X-ray tube. The claims make no reference to the draw- 
ings or specification. The device set out in these latter shows a sepa- 
rate vacuum tube through which the shunt-circuit takes its course, 
outside the main tube, and not in communication therewiUi. General- 
ly speaking, the alleged infringing device differs from that of the 
complainant mainly in that its shunt-drcuit operates within the mai* 
tube. Both devices are intended to reduce the vacuum of the tubt 
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whenever it becomes so high as to cease to be a conductor for the 
electric current. The resistance of an absolute vacuum to an electric 
current is theoretically absolute. The shunt device is so adjusted that 
it comes into service automatically whenever the resistance in the 
main circuit in the tube becomes greater than that of the shunt-cir- 
cuit. This resistance of the shunt-circuit is regulated in the patent in 
suit at will, by varying the sparking-gap between the leading in or 
out conductors of the two circuits. To reduce the vacuum of the 
main tube, it is required that gas or air be introduced. This has long 
been done by nonautomatic means, as by heating a bulb communicat- 
ing with the vacuum tube and containing some gas-producing sub- 
stance. In this method a lamp was used. It can also be done by 
any other process whereby occluded gases within the vacuum chamber 
can be freed. These methods, it is evident, must be imperfect, as 
not being adjustable or automatic. In the use of the X-ray it is of 
the highest importance that the vacuum be maintained at an even 
pressure, in order that the ray be steady. It is claimed for both of 
the patents in suit that they, and they alone, severally accomplish this 
end satisfactorily, and that they have gone into extensive commercial 
use. Defendants' patent was issued to T. Friedlander April 14, 1903. 
It is of the gist of complainant's demands that Sayen was the first to 
operate the gas-supplying device to an X-ray tube by the use of the 
current of a shunt-circuit as one of the elements of a gas-expelling 
medium. Inasmuch as a function cannot be patented, this claim, to 
be valid as an invention, must attach to the device for accomplishing 
that result. All the elements of the patent are old. The shunt-cir- 
cuit, provided with means for varying the pressure therein, and the 
vacuum-tube are confessedly old. The spark-gap, which is the means 
employed by Sayen to vary the pressure in the shunt-circuit, has been 
in use, for one purpose or another, ever since Crooke's experiments 
in 1899, and before that time. Lenard's article published in The 
Electrician prior to the discovery of the X-ray, and in March 23, 
1894, describes experiments conducted by him with reference to high- 
vacuum tubes, and uses the following language : 

"To enable the observer to control this sparking-distance and yacnnm at any 
time, the adjustable spark-gap B (fig. 1) is introduced as a shunt to the vac- 
uum tube." 

From the testimony introduced by complainant, and from the fact 
that Lenard uses the following language in the same article: 

"The Yacuum tube was permanently attached to the pump— a Geissler Mer- 
cury pump— for although the vacuum when not used remained unimpaired 
for weeks together, yet the pressure during the working always increased x>er- 
ceptibly, so that from time to time the pumping had to be renewed." 

— and also from the fact that no adequate device for varying the 
vaccum is therein disclosed, I am of the opinion that the German word 
"controliren," which in the article referred to is translated as "con- 
trol," should have been translated "test" or "prove," in order to 
comport in sense with the rest of the article. It may properly be so 
translated. Giving it that meaning, the article becomes consistent. 
The sparking-gap of which he speaks may possibly act as a measurable 
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protection to the tube, by providing a shunt-course for the current. 
No attempt is made to show how the shunt-circuit current can be used 
to lower the vaccum of the tube. As pointed out by Lenard, the de- 
gree of vacuum may be tested by an adjustment of the sparking-gap, 
since the degree of vacuum in vacuum tubes is "commonly expressed in 
inches of spark-gap in free air." There seems to be no justification of 
defendants' position that Lenard intended in any way to suggest the 
application of the shunt-«ircuit as a means for reducing- the vacuum 
in a tube, although the diversion of the current into the shunt-circuit 
might have some tendency to do so. The article, however, shows 
that the use of the sparking-gap and shunt-circuit in connection with 
vacuum tubes was not new with complainant. Nor was it new to 
make use of the electric current to reduce the vacuum of a tube. 
Dom, in his article of November 12, 1896, suggesting an arrange- 
ment for the Roentgen tube, refers to Lenard's use of the spark-gap 
in a parallel circuit, and says he uses it with success, and adds : 

"Wlien using tbe tube, I first set the In-parallel connected spark-gap to the 
desired! length, and, while the inductor is working, carefully warm up the 
potash with a Hansen- homer, till no discharge takes place through the gap." 

Dr. Walter quotes Dom's use of the Bunsen burner, and says he 
has had much better results from using an electric current for warm- 
ing the gas-giving substance, taking the current from a three-cell 
storage battery. It will readily be seen that neither of these devices 
constitutes means for automatic regulation of the vacuum, or for vary- 
ing the pressure in the shunt-circuit. In an article contributed to the 
Electrical Review April 1, 1896, Tesla rather indefinitely describes a 
device for overcoming the tendency of a vacuum to increase with use, 
and says: 

*'A convenient way to prevent this I have found to be the following : The 
screen or aluminum plate, S (fig. 2), is placed directly upon the wrapping of 
the leading-in conductor, E, but some distance back from the end. The right 
distance can be only determined by experience. If it is properly chosen, then 
during the action of the bulb the wrapping gets warmer, and a small bright 
spark jumps' from time to time from the wire, E, to the aluminum plate, S, 
through the wrapping, W. The passage of this spark causes gases to be 
formed, which slightly impair the vacuum, and hi this manner, by a little 
skillful manipulation, the proper vacuum may be constantly maintained.** 

It is thus apparent that he had the idea of automatic adjustment of 
the variation by means of gases generated within the tube itself. 
There seems, however, to be grave doubt as to whether the device 
described would be operative, and the article itself is silent as to whetli- 
er Tesla had ever undertaken to demonstrate its efficiency or prac- 
ticability. The details attending the introduction of the leading-in 
conductor into the tube, together with its wrapping and the absence 
of any attempt to show whether the vacuum was varied, and, if so, 
to what degree, and how that variation could be regulated or estimated, 
would seem to be so meagerly stated as to fail to furnish to one 
skilled in the art that degree of information required to construct the 
device or trust the operation. Moreover, it does not in terms employ 
or suggest a shunt-circuit. The experts seem unable to determine 
what the result of the Tesla experiment does establish. 
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Complainant insists the spark is no more than one of the phenomena 
which always accompany the production of the X-ray, while de- 
fendants find a complete anticipation of defendants' device in that the 
spark is generated inside the tube. One thing seems clear, if there 
is a shunt-circuit, it must take its course away from the main circuit 
and return, all within the tube. The court cannot say wh^t the ef- 
fect of this device is in the absence of any reliable demonstration. 
Whether or not it affects the pressure or degree of vacuum in the 
tube does not satisfactorily appear. The explanations given by both 
parties to the suit seem to me purely conjectural. The little under- 
stood operations of the electric current cannot be reduced to formulae 
by the dictum of a court, which must needs lag where experts run. 
Tesla himself says that "by a little skillful manipulation the proper 
vacuum may be constantly maintained." What that manipulation 
is, the article does not disclose. The various attempts at producing 
and demonstrating tubes claimed to be made in accordance with the 
various descriptions of the articles introduced in evidence from the 
pens of physicists and certain patents have not served to elucidate 
the ideas of the writers and patentees, so that the articles and patents 
referred to must stand for what they make plain, and no more. The 
court is unable to justify a finding that the Tesla article in any way 
anticipates the patent in suit. What has been said as to the uncer- 
tainty of the experiments with the Tesla tube may be said of the three 
terminal tubes. They are not in practical use, nor have they ever been 
as self-regulating tubes, except as defendant may have combined 
them with its shunt-device. It is claimed for them that by discon- 
necting the two anodes, which are normally connected, and attaching 
the positive end of the coil to one anode alone, the vacuum can be 
changed. This two-anode arrangement tends to prevent blackening 
of the bulb. It also tends to produce a slight steadying effect on the 
electrical discharge, and also, when connected alone, gives a ray of 
different penetrating power. These tubes are not advertised as being 
self-regulating, and it is fair to assume that what was mistaken for 
a lowering of the vacuum was merely a decrease in tlie penetrating 
power of the ray given off when the aluminum anode alone was con- 
nected in circuit. Moreover, defendants' device has the three ter- 
minals. It does not appear why any tube requires two regulating 
devices. 

At the first hearing of this cause, defendants introduced certain 
foreign patents, which were set up in their answer, viz.: (1) The 
German patent to Steam, numbered 98,102, applied for October 13, 
1896, and published or "ausgegeben" July 8, 1898; (2) Siemens & 
Halske German patent. No. 91,028, applied for March 24, 1896, and 
bearing no "ausgegeben" or publication date, but actually published 
March 13, 1897; (3) Swiss patent to Zehnder, applied for August 
14, 1896, and published March 15, 1897; whereupon complainant 
was given time to proceed to Germany and Switzerland to obtain evi- 
dence as to the dates of publication thereof. This it did not do, but 
contented itself with taking proofs by way of records and other ob- 
tainable data. The order did not require complainant to go abroad, 
but only gave him the opportunity. The supplemental proofs adduced 
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are deemed sufficient to establish the dates of publication, and also 
the status of the Swiss patent to Zehnder. Under the patent laws 
of Germany, a patent when granted becomes operative from the day 
following the filing of the application. The publication or "ausgege- 
ben" date i^ the date upon which the patent is actually issued. The 
dates above set out are admitted by defendants' answer. It thus 
appears that complainant filed his application prior (April 29, 1897) 
to the publication of the Stearns (July 8, 1898) patent It satisfac- 
torily appears from the record that Sayen was working upon his in- 
vention as early as 1896, and that he had completed the same as early 
as February 15, 1897 — some 75 days before the patent was applied 
for. The testimony of Sayen upon this point is very full, and, prac- 
tically, conclusively corroborated, so that the burden of proof required 
in such cases has been sustained beyond reasonable doubt. This being 
so, it follows that the dates of publication of the Siemens & Halske, 
and Zehnder patents are subsequent to the date of the invention of the 
patent in suit. 

Section 4886 of the Revised Statutes [U. S. Comp. St. 1901, p. 
3382] provides that: 

"Any person who has Invented or discovered any new and useful art, ma- 
chine, manufacture, or composition of matter, or any new and useful improve- 
ments thereof, not Itnown or used by others In this country, before the Inven- 
tion or discovery thereof, and not patented or described In any printed publica- 
tion in this or any foreign country, before his Invention or discovery thereof, 
or more than two years prior to his application, and not in public use or on 
sale In this country for more than two years prior to his application, unless the 
same Is proved to have been abandoned, may, upon payment of the fees re- 
quired by law, and other due proceeding had, obtain a patent therefor." 

In Elizabeth v. Pavement Co., 97 U. S. 130, 24 U Ed. 1000, Jus- 
tice Bradley says: 

"A foreign patent, or other foreign printed publication describing an Inven- 
tion, is no defense to a suit upon a patent of the United States unless published 
'anterior to the making of the invention or discovery secured by the latter, pro- 
vided that the American patentee, at the time of making application for his 
patent, believed himself to be the first Inventor or discoverer of the thing pat- 
ented. He is obliged to make oath to such belief when he applied for his pat- 
ent, and it will be presumed that such was bis belief until the contrary is 
proven." 

Sayen made such an affidavit. That not only he, but leading 
physicists of the country, so believed, is apparent from the congratu- 
latory letters receive from Sir William Thompson (Lord Kelvin) and 
Dr. Roentgen, and also from the fact that Sayen was awarded the 
John Scott medal of the Franklin Institute after the investigation of 
a commission of well-known scientists, and also from scientific articles 
published at the time, all of which are shown in the record. It there- 
fore appears that the Siemens & Halske and the Zehnder patents 
cannot avail as against the patent in suit. Furthermore, the Zehnder 
Swiss patent, as shown, is what is termed a "provisional" patent, and 
not entitled to the weight of a patent. Societe Anonyme v. Gaieral 
Electric Co, (C. C.) 97 Fed. 604; Atlas Glass Company v. Simonds 
Mfg. Co., 102 Fed. 647, 42 C. C. A. 554. While Zehnder shows a 
main tube and an adjacent bulb in communication therewith for the 
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•purpose of containing some gas-giving substance when subjected to 
heat, and says that heat may be applied by the use of electrodes, where- 
by an electric current can be made to pass through the bulb, yet he 
nowhere intimates that the current may be that of a shunt-circuit, or 
so arranged as to automatically adjust the vacuum in the main tube, 
by means of a sparking-gap or otherwise. The specification, like the 
drawings of this patent, are mere outlines, and fail to give one the im- 
pression that Zehnder had ever conceived the shunt-circuit automatic 
regulation of pressure in vacuum tubes. No reference is made in the 
claim to either the specification or drawings. It does not seem prob- 
able that he should have conceived the idea of automatic regulation 
without giving it unmistakable expression^ It was too important an 
invention to be left to inference from general statements. 

The Siemens & Halske German patent deals with HitlorfF tubes, 
which, it is explained, decrease in vacuum with use, being in that re- 
spect for some reason unlike ordinary Crookes tubes. It provides for 
the passage of the main current by a transfer of the in-conductor to the 
terminal, "in whose sphere of influence is a substance having great 
affinity to the elements of air, as phosphorous, arsenic, sulphur, iodine, 
et<?., whereby a precipitation of gas or vapor is effected, according 
to Malignani's patent, causing a complete vacuum, it is claimed. The 
patentee adds: 

"It may be mentioned that the tube can be kept rarlfled when, by using 
proper adjustable resistances, the cathode, K', were connected permanently 
in parallel to E, thus always absorbing the air." 

The object of the patentees was to raise the vacuum in the tube by 
causing the cathode, K', which influences the air-absorbing substances 
above mentioned, to be connected to the K terminal, whereby heat 
will be generated, causing said substances to throw off a precipita- 
tion, which, it is claimedT will absorb the air and create a vacuum. 
The patentees also claim that by the insertion of a resistance in the 
K K' circuit, which is a shunt-circuit, a continual absorption of the 
air may be effected. This, if true, would seem to be automatic. It is 
difficult to understand how the effect of a continued current in a Hit- 
lorff tube should be the reverse of that in an ordinary Crookes tube. 
This patent supplies no gas to the tube. It does not appear to have 
been subjected to any practical test, and should not be considered, 
even on its merits, an anticipation of Sayen's patent. 

Steam's German patent is for an incandescent lamp. It calls for a 
device where occluded gas is liberated from some suitable substance 
by means of a shunt-circuit, and permitted to pass into the vacuum. 
A resistance coil is placed in the shunt-circuit, and an unadjustable and 
very small spark-gap is located in contact with the gas-giving sub- 
stance, evidently for the purpose of producing heat. It is provided 
that the resistance in the shunt-circuit shall exceed the resistance of 
the principal circuit as long as the vacuum in the latter is normal. 
Certainly, as a matter of public policy, whatever of doubt there may 
be as to anticipation should be resolved in favor of the American pat- 
ent. The claims in suit may fairly be read upon this device if it is 
operative. It is, however, not apparent from the record that it has 
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ever been subjected to a practical test. Confusion has grown out of 
the indiscriminate use of the term "pressure." As used in claim 3, it 
undoubtedly refers to electrical pressure in the shunt-circuit, since no 
means is shown for varying the degree of vacuum therein. The varia- 
tion of the electrical current in the shunt-circuit is one element of the 
means relied upon for varying the degree of vacuum in the main tube. 
This variation is secured through the electrical resistance supplied by 
the spark-gap. In claim 1 and in the specifications it refers uniformly 
to the degree of vacuum in the main tube. Sayen was the first to in- 
vent an automatic regulation of high-vacuum tubes by the use of a 
shunt-circuit. The claims in suit do not in terms call for an automatic 
regulation thereof, although daim 2 would seem to involve automatic 
regulation. Nor do they refer to the specification or drawings. But 
it is only from these that the court can ascertain what Sayen's inven- 
tion is. It consists in supplying the shunt-circuit with a sparking- 
gap, apparently the most effective kind of a resistance, which would 
serve as a conductor for the current only when the vacuum in the tube 
through which the main current passed had become so intense as to 
practically present infinite resistance to that main circuit, and then 
providing automatic means for adapting that diverted current to the 
heating of some gas-producing substance, whereby occluded gas would 
be released and supplied to the over-attenuated vacuum of the tube in 
the main circuit. When the degree of vacuum is reduced sufficiently 
to permit the main current to resume its normal course through the 
tube, the resistance in the shunt-circuit operates to practically cut off 
the further flow of the current until such time as tiie vacuum in the 
tube should again become so over-attenuated as, to suspend the flow 
of the main current through the tube, when the same process is re- 
peated. In this manner, it will be seen, an automatic regulation of 
the high vacuum tube is secured. Claim 1 calls for a main circuit and 
a shunt-circuit as a means for varying the pressure in a high vacuum 
tube. The only advance on the prior art involved in the claim con- 
sists in the object sought to be attained. No device is suggested. It 
is simply an attempt to appropriate the main and shunt circuits to 
Sayen*s sole use in varying pressure in vacuum tubes. All that he 
adds to the prior art is a function. Manifestly, he seeks to cover more 
than is suggested in his specifications or drawings. In the language 
of Carlton v. Bokee, 17 Wall. 463, 21 L. Ed. 617, he is making "ingeni- 
ous attempts to expand a simple invention of a distinct device into an 
all-embracing claim, calculated by its wide generalizations and am- 
biguous language to discourage further invention in the same depart- 
ment of industry, and to cover antecedent inventions." This he can- 
not do. Claim 1 is therefore held void. Claim 2 shows the two cir- 
cuits in connection with a high vacuum tube, augmented by means 
(a device) for causing gas to enter the tube, and means (a device) 
for varying the pressure in the shunt-circuit. Claim 3 is the same as 
claim 2, omitting the means for varying the pressure in the shunt- 
circuit. Taking these two claims into consideration, together with the 
specification and drawings, Sayen's invention must be limited to what 
may be called a device for automatically regelating high vacuum tubes 
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by means of gas engendered by subjecting a gas-giving substance to 
the heat generated by a shunt-circuit current supplied with means for 
varying the pressure thereof. Defendants' device and patent can be 
read upon these two claims. The claims, if good, are not dependent 
upon minor details. They clearly include defendants' patent, and it 
must be held to infringe. Complainant is entitled to a permanent in- 
junction, and it is so ordered. 



KAMPFE et al. v. J. R TORREY RAZOR CO. 

(drcnlt Court, D. Massachusetts. January il, 1907.) 

No. 295. 

Patents— Construction of Culims— Safety Razor. 

The Kampfe patent, No. 672,984, for a safety razor, claim 7, although 
a hinge Is not mentioned therein, must be limited to a razor having a 
hinged casing, when read in connection with the si)ecii1cation, which makes 
the hinged top a principal feature of the invention, and the drawings 
in all of which the hinge is shown. 

In Equity. On final hearing. 

R. H. E. Starr and Emery & Booth, for complainants. 
William A. McLeod, for defendant. . 

LOWELL, Circuit Judge. This is a bill in equity to restrain the 
infringement of letters patent No. 672,984, issued to Frederick, Rich- 
ard, and Otto KamRfe. Claim 7 is in suit, as follows : 

**In a safety-razor, a blade-holding casing, substantially U-shaped in cross- 
section and entirely unobstructed! in its interior from front to rear, and a 
guard formed on the front edge of its t(^, and an opening in the front of the 
casing extending entirely from end to end of the casing directly below the 
guard, substantially as herein shown and described." 

The defendant contends that the patent is limited to hinged razors, 
although a hinge is not mentioned in the claim in suit. The complain- 
ant's commercial razor is hineed. The defendant's razor alleged to 
infringe is without a hinge. Ihe defendant's contention is based upon 
the patent as a whole, which must, therefore, be examined with some 
care. 

After naming the patentees and styling the invention "Improvements 
in Safety-Razors," the patent proceeds : 

"The object of our Invention is to provide a new and improved safety-razor, 
which is simple in construction, light, strong, and durable, holds the blade 
firmly in place and at proper adjustment in relation to the guard, and which 
safety-razor has its casing so constructed that the entire top can be swung up 
and back, so as to fully expose the guard, the under side of the top of the 
casing, and the upper side of the bottom of the casing, and so as to permit of 
readily and thoroughly removing the lather and hair and thoroughly cleaning 
and drying the blade-holder." (Lines 10-22.) 

The next paragraph (lines 23-46) enumerates the drawings, 14 
in number. All show a hinge, or necessarily imply its existence. In 
the next paragraph (lines 47-58) the "blade-holding casing" of the 
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claim in suit is described, and in both sentences the hinge is mentioned. 
Lines 59-62 mention "the hinged top, C." The next paragraph (lines 
63-67) describes "the top, C," presumably hinged. Lines 68-72 men- 
tion "the hinged top," and otherwise refer to the hinge. The next 
paragraph (lines 73-88) deals altogether with the adjustment of the 
blade to the casing. The next paragraph (lines 89-96) mentions or 
refers to the hinge 6 or 6 times in its 7 lines. The next paragraph 
(page 1, line 96-page 2, line 33) describes tfie hinge and its method 
of locking, as shown in figures 1-4 of the drawings. The hinge is 
mentioned or referred to some 20 times. Lines 34-^6 deal with two 
constructions of the hinge, shown, respectively, in figures 6, 6 and 
7, and in figures 8 and 9. The hin^e is mentioned or referred to some 
12 times. The next paragraph (lines 57-65) describes still another 
form of hinge, that shown in figures 10 and 11, with 4 or 5 references 
to a hinge.. The next paragraph (lines 66-78) shows still another 
form of hinge, that shown in figfures 12, 13, and 14, with some 8 ref- 
erences to a hinge. The last paragraph of the specifications (lines 
79-86) refers to the hinge twice. The nine claims of the patent, ex* 
cept that here in suit, all mention a hinge as an element of the com- 
bination claimed. 

The patent not only mentions or refers to a hinge from 80 to 100 
times, and in every part of its 2J4 pag^s, but the intention is every- 
where manifest to declare that the hinge, as described in its relation 
to the other parts of the machine, is the gist of the invention. 

The patentee's scrivener has testified that he drew the claim in ques- 
tion — 

'*For the express purpose of coyerlng a oonstructlon with an opening extending 
from end to end In the front, and with an unobstructed interior and of a 
U-shaped form, irrespectiye of whether it was in one part or two, or whether 
it was rigid or a hinged structure, and also regardless of whether there was a 
locking device of any specific form, or any form whatsoever." Record, p. 67. 

The defendant objects that this evidence is inadmissible, and the 
complainant has suggested no reason for admitting direct, evidence 
of intention to interpret the language of a written instrument in a case 
like this. Even if the evidence were admitted, however, it would be 
without weight. Under the stimulus of a present lawsuit, the witness 
was testifying about what had happened four or five years before. 
That he should designedly have omitted all reference in the specifica- 
tions to the invention which he intended to claim is inconceivable. 
He does not say that he wished to involve his client in a lawsuit, and 
there could be no other motive for the act supposed. 

The complainant relies especially upon the ''opening in the front of the 
casing extending entirely from end to end of tfie casing directly below 
the guard'' as the new element in the combination set out in claim 7. 
He contends that this clear opening makes it possible to clean the cas- 
ing more easily, and that the removal of the old supporting strip at 
the side of the opening "pi'evented the lather from dripping down upon 
the hand." The second advantage is nowhere suggested in the pat- 
ent, and the first is everywhere made to depend upon the<liinge, as in 
the statement of the object of the invention above quoted. The com- 
plainant points to page 1, lines 73-78, and page 2, lines 82-86. These 
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extracts mention the opening, and do not mention the hinge. But 
the ^"bottom part, B," of lines 76 and 77, implies a hinge, as appears 
from line 49 et seq., and mention of "the hinge joint" is separated 
from the complainant's second quotation by only two words. 

Under the circumstances, viz., the insistence upon a hinge through- 
out the specifications of the patent, its appearance in all the drawings, 
and its use in the complainant's commercial machine, a court, 'asked 
to save the claim, might well suppose that the omission of the hinge 
from claim 7 was an obvious error of the scrivener, and that it might 
be supplied from the context. If this contention is rejected, as the 
complainant contends, and if the claim be read precisely as it stands, 
then it is void for want of proper description in the patent of the in- 
vention to which the claim refers. In construing one patent by refer- 
ence to the construction put upon another, the analogy is always im- 
perfect, and often misleading; but in the case of O. H. Jewell Filter 
Co. v. Jackson, 140 Fed. 340, 72 C. C. A. 304, the analogy seems to 
me to be close. There the Court of Appeals for the Eighth Circuit 
read a qualification into a claim in its ''endeavor to find in [that] case, . 
by a reading of both the claim and the specification, the actual inven- 
tion which the patentee made and intended to claim." 140 Fed. 344, 
72 C. C. A. 308. 

The complainant rests an argument in favor of the validity of tfie 
patent upon the commercial success of the patented razor. But the suc- 
cessful razor is hinged," and, if the cause of its success does not lie 
considerably in its hinge, the statements of the patent are erroneous. 

Bill to be dismissed, with costs. 



BLAMIRB V. SHELDON AXLE WORKS. 

(Circuit CJourt, M. D. Pennsylvania. January 10, 1907.) 

No. 1, October Term, 190a 

PATERTC^IirFBINGElCBNT— MACHINK FOR TUBNINO GBANKBD AXLBS. > 

The Blamlre patent. No. 663,325, for a machine for turning cranked 
axles, whatever the real Invention, does not cover broadly the general 
combination of a slotted sleeve and chuck, but only the particular form 
of it therein described and claimed, and is not infringed by a machine 
which, while the general equivalent of that of the patent, doing the same 
work by substantially the same means and In much the same way, la yet 
materially different In mechanical structure. 

In Equity. Suit for infringement of letters patent No. 663,325 for 
a chuck granted to James Blamire December 4, 1900. On final hear- 
ing. 

S. B. Price, for plaintiff. 

J. E. Jenkins and Thomas H. Atherton, for defendants.' 

ARCHBALD, District Judge. It seems to be fairly well establish- 
ed by the evidence that the plaintiff was the originator of the improved 
sleeve and chuck, by which the turning of the ends of cranked axles, 
by the turret or machine process, was first made possible. A sleeve 
and chuck for the machine-turning of straight axles was already in 
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use, but it was the adaptation of this device to bent or cranked axles, 
for which the plaintiff is apparently entitled to the credit; this being 
accomplished by means of a longitudinal slot made in the sleeve, and a 
slot and adjustable jaws in the chuck, by which the eccentricity of the 
axles was provided for, and the ends to be turned at the same time 
properly gripped and centered. It is not necessary, however, to defi- 
nitely decide this question. The patent obtained by the plaintiff, what- 
ever the* real invention, does not cover broadly the general combina- 
tion of a slotted sleeve and chuck, but only the particular form of it, 
which is there described, to which the plaintiff is consequently confined. 
And, if the defendants do not copy this, they cannot be charged with 
infringement, however much they may appropriate the principle upon 
which it is based. 
The following are the claims to be found in the patent : 

''I. In a machine for turning cranked axles, the combination with a cylin- 
drical sleeve, each end of which is conical and slotted longitudinally, a slotted 
chuds upon each end provided with radially-located Jaws, the inner portion of 
each Jaw being angular in cross-section and the outer portion being cylindrical 
and screw-threaded and means for rotating said sleeve, substantially as de- 
scribed. 

*'2. In a machine for turning cranked axles, the combination, with a cylin- 
drical sleeve, each end of which is conical and slotted longitudinally, of a 
slotted chuck on each end, provided with radially-located Jaws, the inner por- 
tion of each Jaw being angular in cross-section and having its inner end pro- 
vided with a head and its outer end provided with a slotted recess, and the 
outer end of the Jaw being cylindrical and screw-threaded, a screw in the 
recess in the inner portion of the Jaw, the stem of wliich engages with the 
inner end of the outer portion of the Jaw, and means for rotating the sleeve, 
substantially as described." 

An essential element of the device, as so specified, is a cylindrical 
sleeve, having conical ends ; and to this structural form not only is the 
inventor committed by the terms of the claims, but, as appears by the 
specifications, it Was advisedly selected, permitting, as it does, as a 
desired feature, of a flange or rim at the outer end of the sleeve, to 
which the chuck may be secured, or which, by being thickened, can it- 
self be utilized for that purpose, and a chuck as a separate feature be 
dispensed with. But whatever may be said of the other parts of the 
defendants' device, there are no conical ends to the character of sleeve 
of which they make use. A longitudinal slot it has ; and the slotted 
shoe, sliding between bars, on the face of the head or bearing, and 
centered by means of set screws, no doubt performs substantially the 
same function as the plaintiff's chuck. But this is not enough. In- 
fringement is not to be predicated upon general similarity, nor upon 
the adoption of the same working principle; the idea not being patent- 
ed, but only the mechanical means by which it is carried out. It is 
not every combination of this character, in other words, which is mo- 
nopolized and protected by the patent, but only the particular one 
which is there claimed, essential to which in the present instance is a 
conically ending sleeve. In the defendants' device, however, the 
sleeve, instead of tapering at the end, is of the same size as the bear- 
ing, from which it only varies as it is cut away towards the center, in 
order to economize material and weight. This distinction is sub- 
stantial, and in the face of it infringement is not made out 
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There is also a similar particularity of structure m the jaws of the 
plaintiff's chuck, which the defendants have not appropriated, with a 
like result. The inner portion of each jaw, as designated in the pat- 
ent, is angular in cross-section, and the outer portion is cylindrical and 
screw threaded, to which several other somewhat minute details are 
added in the second claim. These may contribute to the efficiency of 
the device, in the conception of the inventor, but they decidedly nar- 
row the range of the invention, and the defendants not having made 
use of them cannot be held to infringe. While, then, considered 
operatively, the one device may be the general equivalent of the other, 
doing the same work by substantially the same means, and in much 
the same way, yet in mechanical structure, having regard to the terms 
of the patent, they are materially different, and by this the question 
of infringement must be judged. 

Let a decree be drawn dismissing the bill, on the ground of non- 
infringement, with costs. 



LACROIX V. TYBERG. 

(Circuit Court, S. D. New York. November 12. 1906.) 

Patents— Contests— Depositions. 

The rule of practice In the federal courts In equity causes, whereby all 
Irrelevant or immaterial matter offered by either side must be admitted 
to the record, has not been adopted by the Patent Oflace ; but, on the taking 
of depositions to be used In a contested case before such office, a witness 
will be required to answer questions where the testimony may, on one 
theory of the case, be relevant. 

On Motion to Direct Witness to Answer Certain Questions. 

James C. Rice, for the motion. 
W. G. Henderson, opposed. 

LACOMBE, Circuit Judge. I feel quite well satisfied that the prac- 
tice followed in equity causes under Blease v. Garlington, 92 U. S. U 
23 L. Ed. 521, whereby all irrelevant and immaterial matter offered by 
either side must be admitted to the record, has not been adopted by the 
Patent Office. The last sentence in rule of practice 163 refers evi- 
dently to the subject-matter of that rule, while rule 159 indicates that 
the ordinary well-settled rules of evidence are not to be disregarded in 
taking proof. 

As to the three questions certified, however, there seems to be a 
theory under which it is possible that the answers elicited may have 
some relevancy to the issue. They are on the extreme borderland; but, 
on the whole, it will probably be better to allow them to be answered. 

So ordered. 
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YALE & TOWNS MFG. 00. v. ALDER* 
(Circuit Oaurt, E. D.. New York. December 17, 1906.) 

Trade -Masks and Trade -Names— Unfair Competition— -Imitation of Looks. 

Complainant manufactured a padlock baving a brass colored shackle and 
in a depressed panel on one side the word "Yale" in large letters and on 
tbe other side in another panel a trefoil symbol. Defendant, who was also 
a manufacturer of locks, copied the exterior form and appearance of com- 
plainant's lock for a mechanism of his own ; the two being generally sim- 
ilar in appearance, except that defendant's had the word "Yap" In one 
panel, and a keystone on the reverse side. Each contained the name of 
the maker in small letters on the shackle and the boxes in which they 
were sold to dealers, each containing a half dozen locks, wer9 dissimilar in 
appearance. Held, that the resemblances were not such as were calculated 
to deceive ordinarily intelligent purchasers, and that, in the absence of 
proof of such actual deception, defendant was not chargeable with unfair 
competition. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 46, Trade-Marks and 
Trade-t^ames, S 81. 

Unfair competition, see note to Scheuer v. MuUer, 20 O. C. A. 165 ; Lare 
v. Harper & Bros., 30 C. C. A. 37a] 

In Equity. On final hearing. 

Wetmore & Jenner (Edmund Wetmore, William A. Redding, and 
Oscar W. Jeffery, of counsel), for complainant. 

Bartlett, Brownell & Mitchell (Robert C. Mitchell, of counsel), for 
defendant. 

THOMAS, District Judge. The facts in this case are simple. TJie 
complainant, Yale & Towne Manufacturing Company, of Stamford, 
Conn., is, and has been for many years, one of the largest manu- 
facturers of locks in the country, and in 1891 put on the market the 
lock claimed to have been so closely copied by Edward T. Fraim as 
to constitute unfair competition. The bill is filed against Fraim, and 
one Alder, a dealer in such locks, but the issue is practically between 
the complainant and Fraim. The latter is a well-known manufacturer 
of locks at Lancaster, Pa., and is the owner of the Keystone Lock 
Works. 

Complainant's lock is a collocation of well-known forms of parts, 
brought into new assemblage, and colored a dull black, save the 
shackle, which with its seats is apparently brass. The place where 
the key is inserted shows a small circular area of similar color. In 
1904 Fraim saw this lock, and having a lock of alleged new inven- 
tion, he regarded it as suited to his mechanism, as it was, although 
not indispensable to it. Therefore he copied, the exterior form and 
appearance, so that the difference would not be noted save upon a 
careful scrutiny, except in three particulars, two of which are signif- 
icant and obvious. The complainant's lock bears in the depressed 
panel the word "Yale" ; Fraim's lock bears in a similar panel the word 
"Yap." The complainant's shackle bears the words, in small let- 
ters, "Yale & Towne Mfg. Co.," on one side, and "Stamford, Conn., 
U. S. A.," on the other. The Fraim lock bears on one side of the 
shackle, in similarly small letters, "E. T. Fraim, Lancaster, Pa.," and 
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nothing save an "x" and the figure "1" on the other side of the 
shackle. The Yale lock has in a depressed panel on the reverse side 
a trefoil symbol, while in a similar position on the Fraim lock is a 
"keystone," Fraim's trade-mark. The paper boxes in which the locks 
are sold to dealers by the complainant and by Fraim differ in size, 
color, and construction. Complainant's box has on its top this label : 

Ironsides Padlock. 

To Salesmen: In making sales of this padlock call the attention of the 
customer to the fact that it is most easily opened by pulling on the shackle, 
and not by pushing on the key. 

On the ena of the box is this : 

' % Doz. 805 2 in. 

Yale 

Padlocks 

Finish — Bower Barff. 

The Yale & Towne Mfg. Ck>. Stamford, Conn., IT. S. A. 

The Fraim box shows only this on its end : 

% Doz. 2 In. No. 815. 

Yap 

Padlocks 

Two Solid German Silver Keys, 

Manufactured by 

B. T. Fraim, Lancaster, Pa., U. S. A. 

It is certain that no dealer could be confused or misled, even in 
vijw of the fact that the defendant in his catalogue shows only the 
frftnt of his lock, and not the keystone. But would an ordinary pur- 
chaser be misled? Some dealers, as witnesses, disclaiming that deal- 
ers would be confused, give their opinion that purchasers would be. 
But not an instance of such confusion is shown. Of course custo- 
mers might ask for a Yale lock and be given a Yap lock, and not no- 
tice the substitution. That might be said of innumerable articles pur- 
chased over counters, when each article was legitimate in mark and 
form. But if a man who wanted a "Yale" lock should take in its place 
a "Yap" lock, it would indicate that he could not read a word writ- 
ten in three capital letters, or that he did not care enough what he got 
to try to read, and to this must be added the presumption that the 
hardware vendor would be too dishonest to trust, and that he would 
try to substitute and palm off on his customers a lock that showed in 
large letters that it was not the lock asked for. Now, the hardware 
dealers are intelligent and usually honorable, and people who have 
something to lock up are, as a rule, neither illiterate nor absolutely 
inattentive to their purchases, and it is a very violent assumption that 
such class of customers would ask for a Yale lock, and walk off with 
one labeled "Yap." This matter of careless buying may be carried 
so far as to underestimate ordinary intelligence. A purchaser may 
not carefully scrutinize certain purchases, but there are conditions so 
staring and obvious that he could not help seeing them unless he 
shut his eyes and kept them shut. Neither would a retail purchaser 
know about the number of locks, whether it was "805," or "815," or 
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any other number. The number Is not on the lock itself, and the box 
is intended to hold one-half dozen. 

The real fact is that the complainant had a form of lock that ap- 
pealed to the defendant, and he thought it would dress up his lock 
and make it sell well. As it was suited to his mechanism, and per- 
haps had some economies in manufacture, he took it. He was not 
sensitive about availing himself of another's taste and conception of 
attractiveness in trade. The complainant, in its imitation of the locks 
of other people, had illustrated that in such matters it was untroubled 
by any refined sense of obligation beyond keeping within the law. 
But the complainant had no monopoly of form or color. That is to 
be obtained by patent. That it does not claim. But it claims that 
"Yap" is so much like "Yale" that, in connection with form and color, 
it constitutes unfair competition. That is a matter of judgment. 
But it is considered that it has the opposite effect, and that the word 
"Yjap" boldly differentiates both to the eye and ear. Of course, if 
it be regarded that the trade is in the hands of knaves, and that the 
customers are grossly ignorant or negligent, and that upon a given pur- 
olbse the vendor would unite his fraud to a purchaser's illiteracy or in- 
excusable carelessness, probably the Fraim lock could be sold in 
fraud of complainant. But ordinary respect for human honesty and 
intelligence precludes the hypothesis on which such a conclusion must 
be predicated. Fraim's conduct does not commend him to admiration, 
but he has kept within the law. 

The bill should be dismissed. 



I THE OVERBROOK, 

I (District Court, E. D. New York. June 26. 1906.) 

Collision— Tow and Dbedgb— Unskillful Navigation. 

A tug with a helper, towing 27 canal boats through the Arthur Kill, go- 
' ing eastward with the flood tide, Tield In fault for a collision between boats 

in the tow and a dredge, with her attendant soow, which were working In 
the channel; the evidence showing that the tow had 395 feet of clear 
, space, which, with proper navigation, was sufflclent to enable it to pass 

In safety. The dredge held not in fault for having the scow on the chan- 
nel side, which was shown to be the most advantageous for the work. 

[Ed. Note.--For cases in point, see Cent Dig. voL 10, Collision, II 68, 87, 
88%.] 

In Admiralty. Suit for collision. 

Carpenter, Park & Symmers (James E. Carpenter, advocate), for 
libelant. 

Robinson, Biddle & Ward (William S. Montgomery and Henry G. 
Ward, advocates), for claimant 

THOMAS, District Judge. This libel involve? the collision of the 
tow (27 loaded canal boats) in charge of the steam tug Overbrook, 
aided on the starboard side by the steam tug Brinton, with Dredge 
No. 2, in the Arthur Kill, whereby the dredge and her attendant 
dumper scow were injured. The accident happened according to the 
149 F.— 60 
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evidence of the libelant about 6 :10 p. m., according to the evidence of 
the claimant about 6 :15 or 6 :20 p. m., on August 31st The dredge 
had not moved out of her working position, as the work had stopped 
a few minutes before the collision, but preparations were in progress 
for transferring the scow on her starboard side to her port side, where- 
upon the spuds would be raised and the dredge breasted off towards 
Staten Island. The dredge was in cut No. 1, which was the middle 
cut of the excavated channel, and was headed westward. The strong 
flood tide was running from Dooley's Point northerly onto the New 
Jersey shore, where from the coal docks of the Central Railroad of 
New Jersey it set up the channel, but with a tendency towards the 
Staten Island shore. So that, as the tow approached the point of col- 
lision, the set of the tide would tend to a degree to throw it upon the 
scow. The tow kept up in the direction of the coal docks, but there 
were two boats, lying one outside of the other, abreast of the dock, 
so that the available space was cut off some 60 feet in that direction, 
and when the tug got in that neighborhood she was obliged to port 
her wheel and keep up the Kill. Cut No. 1 is 25 feet to the south- 
ward of the middle line of the channel. The dredge was over tlfe 
cut. From the middle cut to the nearest dock on the New Jersey shore 
was 476 feet, and this available space was lessened by the width of the 
scow, which was about 30 feet, and by the width of the boats l3ang 
at the dock, which was 50 feet, leaving some 396 feet clear space for 
the tow to pass. The evidence shows that it would take from 20 
minutes to half an hour after work was stopped to get the dredge ready 
to breast off. The tug General Newton, attending on the dredge, was 
lying under the stern of Dredge No. 2 and ahead of Dredge No. 7, 
which was some 75 feet astern and somewhat southerly of Dredge No. 
2. One of the boats in the tow, probably in the fifth tier, hit the scow 
^nd drove her astern of Dredge No. 2, whereupon a boat in the tow, 
probably in the sixth tier, was thrown across the dredge, so that her 
house collided with the bucket, and thereupon went around on the port 
side of the dredge. The dipper of the dredge had been drawn up 
somewhat after the work stopped and just before the collision. 

There are two questions involved in the case : First, whether the 
dredge was in such a position that the tow could have been taken by, 
in the exercise of requisite skill ; and, second, whether the scow along- 
side of the dredge should have been used on the port side, leaving 
greater room in the channel. The captain of the Overbrook stated 
that navigable skill could not have taken the tow past the dredge that 
night, and when asked why, then, he attempted it, he stated that he 
did not know that the dredge was there until after he had passed 'the 
B. & O. Bridge, when it was impossible for him to round on the strong 
flood tide. The evidence of Capt. Moriarty of the General Newton 
is that he had not known of boats rounding on the flood tide above the 
bridge. However, the captain of the Overbrook knew that the dredge 
was at work in that vicinity, and the question is whether he should 
not have learned what the situation was before he attempted to pass 
her. But it seems from the evidence of the master of the Brinton that 
300 or 400 feet would have been "pretty good room" to pass, and the 
evidence tends to show that there was 395 feet clear space. Consider- 
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able skill was required to take the tow past with the power furnished 
for it, but even then it seems that the Overbrook had sufficient room. 

The claimant insists that the dredge unnecessarily blocked the chan- 
nel, because she was through work and should have been out of the 
way. This contention is not supported by the evidence. The claim- 
ant also insists that the scow could have been kept on the port side, 
and thereby left 30 feet more room. By changing the chains on the 
bucket, the scow could have been worked on the port side; but the 
starboard side has the advantage, that the scow is something of a 
guide to indicate the line of excavation. It is a continuance of the 
range. 

The answer does not allege that the starboard position of the scow 
was a fault, and it is not found to be so. The exact location of the 
dredge is known, as is the distance therefrom to the dock. Thereby 
the space usable by the tug and her tow is mathematically ascertained. 
The evidence shows that it was sufficient. Certainly the dredge was 
lawfully where she was. Hence the libelant should have a. decree. 



THE LUTHER C. WARD. 

THE GEORGE S. TIGE. 

(District Court, B. D. New York. December 13, 1906.) 

1. Collision— Tows Meetino— Aqbekment fob Passing. 

Where tugs navigating with tows in the vicinity of New York and ac- 
customed to passing in adverse situations agree upon the manner of pass- 
ing when a suflacient distance apart to give them freedom of choice they 
should be concluded thereby from afterward claiming that the manner 
agreed upon was improper. 

2. Sake— Tow and Dbedge. v 

A tug with a tow which agreed with a meeting tug to pass starboard to 
starboard in Arthur Kills when the two tows were 1,000 feet or more apart, 
and which failed to starboard her helm promptly, but afterward attempted 
to pass to the left of a dredge at work in the channel, held solely in fault 
for a collision between one of her tows and the dredge ; it appearing that 
there was sufficient room for her to pass to the left of the dredge. 

In Admiralty. Suit for collision. 

Carpenter, Park & Symmers, for libelant James K. Symmers, ad- 
vocate 
Wilcox & Green, for The Luther C. Ward. 
Howard S. Harrington, for The George S. Tice, 

THOMAS, District Judge. At about 9 a. m., in clear weather, and 
with the tide flooding eastward, Dredge No. 2 was working in the 
Arthur Kills. She was about 36 feet wide, and 96 feet long, and had 
on her port or south side a scow 35 or 40 feet wide. Some 150 or 200 
feet easterly, and some 25 feet northerly was Dredge No. 7. Making 
due allowance for the width of the dredge and scow, and the shoal 
water on each shore, there was about 230 feet of navigable water on 
the south or Staten Island side of the dredge, and about 150 feet of 
such water on the north or New Jersey side of the dredge. 
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The Tice, with three loaded barges tandem, passed Dredge No. 7, 
and while in the vicinity of such dredge was herself passed by the 
Overbrook and a tow, which passed Dredge No. 2 on the Staten Is- 
land side, and met and passed to the port of the tug Ward, who had 
four light barges, of which three were in the hawser tier, and one tafl- 
ed on behind, making a flotilla about 100 feet wide and some 600 feet 
long. This meeting was shortly after the Ward had pulled through 
the Baltimore & Ohio bridge, which was about 2,500 feet from the 
dredge. When the Ward was about half way between the bridge 
and the dredge, or at least 1,000 feet from the dredge, she received 
two whistles from the Tice, and promptly answered with two whistles. 
The Ward did not starboard immediately, but went quite a distance 
before doing so, which she attributes to the Pennsylvania tow being 
in her way on her port hand. But she did finally starboard, and passed 
between the dredge and the New Jersey shore, herself clearing the 
dredge by some 60 feet, but some portion of the Ward's tow hit the 
dredge, doing injury for which the libel is filed against the Ward, who 
has by petition brought in the Tice, against whom she alleges that 
the Tice, instead of going on the New Jersey side of the dredge, took 
the water on the dredge s port or Staten Island side, leaving no suf- 
ficient room for the Ward to pass, and forced her to go to the north- 
ward of the dredge. The captain of the Ward testified tiiat when 
he got signals from the Tice she was under the digger's stem. The 
claim of the Tice is that she was close to the Staten Island shore when 
she gave the signals, and the evidence of the inspector on the dredge 
is that the Tice cleared the dredge by 150 feet, while the captain of 
the dredge makes the distance 200 feet. The captain of the Ward 
claims that the Tice should not have gone to port, but should have 
gone north to the dredge, and that even when she did go towards the 
Staten Island shore, she did not go far enough to give the Ward room 
to pass south of the dredge. 

As to the first claim, it is sufficient that the vessels themselves set- 
tled the manner of passing each other, and, considering the distance 
between them, the Ward did not act under duress. If the Ward re- 
garded the maneuver as faulty, her captain should have blown alarm 
whistles and stopped the proposed passing, compelling the Tice to 
go about, or otherwise dispose herself. The proposition that the Ward 
was acting under menace, if true, emphasizes die necessity for alarm 
whistles. It was not an easy place to pass, but such tows arc accus- 
tomed to passing in adverse situations. At the moment they are the 
best judges of the advantages and perils, and as between themselves, 
in a case like the present, their agreement should exclude excuses. 
There wa$ room enough for either tow to pass north of the dredge, 
and the event shows that if the Ward had acted more promptly, she 
would have cleared the dredge. Her captain hesitated. He testi- 
fied that he pulled to the north "as soon as I saw how things were 
going." If, after exchanging signals, he waited to see how things 
were going, he waited too long to make a safe passage on the north 
side of the dredge. Such delay was negligent as to the dredge. The 
distance the Tice pulled to the southward of the dredge is inconsistent 
with the Ward's position that the Tice was leaving too little room on 
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the south side. Had the Ward attempted to pass to the southward of 
the dredge, it is presumable that the Tice would have given her more 
room. But when the Tice saw the Ward pull to the northward, with 
the obvious purpose of going between the dredge and the New Jersey 
shore, there was no occasion for the Tice to pursue her way farther 
to the southward. 

It is considered that the decree should be entered against the Ward 
alone, and the petition bringing in the Tice dismissed. 



CENTRAL TR]UST CO. v. CENTRAL TRUST CO. OP ILLINOIS et aL 

(Circuit Court. N. D. Illinois, B. D. October 17, 1906.) 

No. 28,283. 

Post Office— Deuvebt of Mail— Simila-ritt of Names— Corporations. 

Complainant, Central Trust Company, a corporation of another state, en- 
gaged in business in Chicago, 111., for a number of years, bat nntil 1903 
failed to comply with the requirements of the statute to entitle foreign 
corporations to do business in the state. In 1902 defendant Central Trust 
Company of Illinois was incorporated In that state and also engaged in 
business In Chicago. Confusion haying arisen in respect to the delivery of 
mail addressed to "Central Trust Company," complainant filed its bill to 
reciuire the delivery to it of all mall so addressed. Held, that defendant, 
having been the first to lawfully use the name, was prior in right, and that 
the bill could not be maintained. 

In Equity. On demurrer to bill. 

McCaskill & Son, for complainant 
Edwin W. Sims, U. S. Atty. 
Pam & Hurd, for defendants. 

KOHLSAAT, Circuit Judge. ' Complainant, the Central Trust 
Company, a corporation of South Dakota, filed its bill against the Cen- 
tral Trust Company of Illinois, William R. Dawes, its cashier, and 
Fred A. Busse, postmaster at Chicago,' in which it sets up that it is 
known as the "Central Trust Company ;" that in April, 1897, it began 
to carry on its business under that name in Chicago; that subsequent 
to that date certain requirements were imposed by the statute of Illinois 
upon foreign corporations seeking to do business in the state, which 
were not complied with by it until the 7th day of February, 1903, ow- 
ing to the delay caused by the interference with the defendant from 
August, 1902, to said February 7, 1903 ; that the defendant was char- 
tered under the laws of the state of Illinois on the day of 

1902; that their names being similar, there was great uncertainty as 
to which concern the several letters should be delivered to ; that upon 
application to the post office department, the Postmaster General di- 
rected letters addressed to the Central Trust Company, wjthout. street 
or number, or other external evidence as to the party to whom it 
should be delivered be ttirned over to the Central Trust Company of 
Illinois, whereby the mail of the complainant was frequently opened 
by the defendant, and great trouble and annoyance to the complainant 
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arises. The bill seeks to have mail addressed to the Central Trust 
Company delivered to complainant, and that the defendant be re- 
strained from opening the same. The two names differ only in this: 
That the Illinois corporation is known as the "Central Trust Company 
of Illinois," and the complainant is the "Central Trust Company." 
The cause is now before the court on demurrer to the bill. 

It is evident that while there is a slight difference in the names of 
the two corporations, it is so slight that for all practical purposes that 
would be considered practically identical, and in a proper case made 
for unfair competition the court would have to so direct. It also ap- 
pears from the bill that some of the mails were addressed without in- 
dicating to which company it belongs, whether to one or the other 
of these two companies, so that, were the prayer of the bill to be grant- 
ed, the trouble would simply be shifted from the complainant to the 
defendant. The case is simply one of confusion in the matter of identi- 
ty of parties to whom mail should be delivered, and in such a case, 
of course, the party causing the confusion should be charged with the 
burden of showing that his mail in each case was delivered to the other, 
so that the only question before the court now necessary to be con- 
sidered is which one of these parties caused this confusion. It is ad- 
mitted that the defendant was incorporated before the complainant. 
It is admitted that at the time it w.as incorporated complainant was 
doing business in this state, and had been for several years, but had 
not complied with the requirements of the statute which prohibits 
them from doing business in the state until the conditions are met. 

While complainant first used the name Central Trust Company in 
the state of Illinois, yet that name having been used, and the business 
being transacted thereunder contrary to ttie law of the state, no benefit 
of priority can attach to complainant, and it must be treated as having 
been entitled to the use of the name only from the time it complied 
with the requirements of the statute. That being subsequent to the 
date of the incorporation of the defendant, it follows that complainant 
itself should be charged with the creation of the confusion, and is in 
no position to demand the relief sought for in the bill. 

The demurrer is sustained. 



THE ST. GOTHARD. 

(District CJourt, E. D. New York. July 23, 1906.) 

AinppiNG— Injubt to SravEDOBE— Li ability of Vessel. 

Wbere a vessel undertakes to furnish tackle for loading and discharging 
cargo, it is under duty to use reasonable care to provide such as will meet 
the requirements placed on it by the stevedores in conducting their work In 
the customary manner; and where stevedores who were discharging a 
cargo of sugar, with the knowledge of the vessel's officers, substituted for 
a wire fall provided at one hatch to hoist cargo from the hold a rope fall 
used at another hatch for a different purpose, which was of Insufficient 
strength and broke when a sling caught under the hatch coaming, which 
was an expectable occurrence, the vessel Is liable for an Injury resulting: 
•to a stevedore working in the hold. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 44, Shipping, § 335.] 
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In Admiralty. Suit for personal injury. 

UUo, Ruebsamen & Yuzzolino, for libelant. 
Convers & Kirlin, for claimant. 

THOMAS, District Judge. The vessel in its charter party agreed 
to furnish tackle for loading and discharging cargo. At each hatch 
a fall was provided to lift the cargo (bags of sugar) from the hold, 
and save at the spare bunker hatch there was another fall to carry 
out-board, and deposit it on the dock. All falls of the first class were 
made of wire, and all of the second class were made of rope. At the 
spare bunker hatch but one fall was used, and that was made of wire. 
The ship discharged a part of her cargo at Yonkers and then went to 
Arbuckle's dock in New York, where, after the work had begun, the 
stevedores not employed by the ship substituted the rope fall of No. 3 
hatch for the wire fall at the spare bunker hatch, for the probable 
reason that the wire fall was, on account of greater length, more 
available at No. 3 hatch. The libelant, a longshoreman, employed by 
the Arbuckle Company, was in the hold under the spare bunker hatch 
making up the slings. As a sling containing five bags was rising, it 
caught under the coamings of the between deck hatch, and thereupon 
the rope broke, and the sling fell upon the libelant's knee, causing seri- 
ous injury. 

Some portion of the rope was produced in court on the trial, April 
4, 1906, and, as it then appeared, was unfit for the purpose of a fall. 
The rope has been used somewhat since the accident which was Octo- 
ber 9, 1905. No evidence of deterioration of the rope subsequent to the 
accident was given. As the first officer pronounced it at the time of 
the accident and at the date of the trial in suitable condition for use 
as a fall, it may be considered that the condition had not changed. 
The sling came in contact with the coaming; the winch continued to 
work, and the rope broke. Would a good rope have broken under 
such strain? The hatch was 14 feet athwartship, and 6 feet 6 inches 
fore and aft, and through this opening, in rapid discharge of cargo, 
the sling was taken. The collision with the coamings at times was ex- 
pectable, and a fall was required that should withstand reasonably the 
shock of such contact. To meet this demand, the ship had provided 
and rigged wire falls, and the stevedores had for their own convenience 
substituted the rope, and it is claimed that this relieves the vessel. 
There would be great force in this contention did it not assume that 
the stevedores with the ship's knowledge were accustomed to change 
the falls. Hence it was the vessel's duty to use suitable care to fur- 
nish falls that would meet the duty that the stevedores would allot 
to them. Moreover in the present case the vessel knew that the change 
had been made, and upon the first mate speaking of it, as he testifies, 
the foreman of the stevedores said that the rope fall was sufficient. 
The foreman's alleged statement did not make the rope sufficient as 
regards the libelant. Both the stevedores' foreman and the ship's 
officer were negligent in allowing the rope to be used. The vessel 
consented to the substitution and in effect held the rope out as a proper 
one to protect reasonably the men in the hold, and the stevedpres's ap- 
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proval or disapproval would only show his advice to the officer as to 
the sufficiency of the rope, and bear on the question of the vessel's 
negligence in allowing the rope to be used. 
The libelant should have a decree for $3,000. 



VACARREZZA ▼. 567,000 GALLONS OP MOLASSES et aL 
(District CSourt, B. D. New York. December 13, 1906.) 

SniPPiNO — Chabteb Hire — Allowance to TncE Chartebeb fob Dead 
Feeight. 

a steamship was operated by a charterer for two or three years tmder a 
time charter and renewals thereof ; the hire being paid at the end of each 
trip at a fixed rate par month on her registered tonnage. From time to 
time the charterer objected that she was not loaded to her full capacity by 
the master, but the charter hire was paid for such trips with knowledge 
of the amount of cargo she actually carried. Held, that any claim of the 
charterer on account of such shortage on such trips was foreclosed by such 
settlements, but that in a suit for charter hire for the concluding voyages 
w^Ich had not been paid, he was entitled to a deduction for the shortage 
of cargo carried on such voyages below her represented and actual capacity. 
[Ed. Note. — ^For cases in point, see Gent Dig. voL 44, Shipping, { 105.] 

In Admiralty, Suit in rem for charter hire. 

UUo, Ruebsamen & Yuzzolino (Lorenzo Ullo, advocate), for libel- 
ant. 

Wheeler, Cortis & Haight (Charles S. Haight, advocate), for 
claimant 

THOMAS, District Judge. The steamship Margaretha was chart- 
ered pursuant to a representation that she had a certain carrying capac- 
ity, to wit, "3,150 tons all told; loads 2,900 tons molasses." What- 
ever the obligation created by this representation, she had such capac- 
ity, and the charterers were by the charter entitled to the "whole reach, 
burthen, and passenger accommodation of the ship (not being more 
than she can reasonably stow and carry) * * * reserving only 
proper and sufficient space for ship's officers and crew, tackle, ap- 
parel, furniture, provisions stores, and fuel." The ship was operated 
during 1903, 1904, to August, 1906, under the charter, or the charter 
modified and extended. The ship carried the German flag, until in 
January, 1905, her register was changed, and she carried the Italian 
flag. Thereafter the charterer complained that the master would not 
load her to the capacity to which it was entitled, but stopped the 
loading when a certain draft was indicated by an English PlimsoU- 
mark which she bore. This complaint at times was justified; but at 
the end of each voyage, the account between the parties was scrutiniz- 
ed, an account stated, and the balance found due paid to the owner's 
agent. It is considered that such adjustment forecloses any claim 
on the part of the owner, that as to such voyages the ship did not carry 
an adequate cargo. The charterer and master knew at the end of each 
voyage the exact amount carried ; the complaint of insufficient carriage 
had T)een made. The hire was "at the rate of 10 shillings British 
sterling per gross register ton, per calendar month, ♦ ♦ ♦ and 
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at and after the same rates for any part of a month/' The original 
charter was for four calendar months, with options for renewal, which 
the charterer exercised from time to time until April 25, 1904, when it 
was agreed that the charter should be "continued for a further period 
of 12 months," and "that the charterers shall have the option of con- 
tinuing this charter for nine consecutive trips, trip by trip, on giving 
notice thereof to owners or their agents, 15 days previous to the ex- 
piration of the first-named time or any declared option, all other con- 
ditions same as present charter, except rate to be on new charter 9 
shillings instead of 10 shilling^ as at present." 

The above option was exercised for four trips, when the charter was 
discontinued. It is considered that in the absence of fraud or mis- 
take, the statement and payment of the account at the end of each trip 
settled the existing and recognized differences between the parties. 
All hire was paid trip by trip, save that the charterer refused to pay 
for the ship's service for tiiie last two trips, upon the ground that she had 
not while under the Italian flag carried a full cargo, and the charterer 
insisted upon a right to make deductions accprdingly. The amount 
carried on the two last trips is known. It is evident that it was not 
in either case up to the carrying capacity of the ship, and the difference 
between such amount and 29,000 gallons should be credited to the 
charterer at the agreed rate per ton, and for the balance of the hire, 
subject to credits for coal and advances, the libelant should have a 
decree. 



THE GRACE DOLLAR (two cases). 

(District Court, W. D. Washington, W. D. November 19, 190C.) 

Noa 542, 543. 

Seamen— Right to Recoyeb Waoes— Desebtiow, 

Libelants signed shipping articles at San Francisco for a voyage "from 
the port of San Francisco, Cal., to Portland, Or., and other Columbia 
river ports, and return to San Francisco for final discharge, either direct 
or via one or more ports on the Pacific Coast, north or south of the port 
of discharge, as the master may direct ; voyage not to exceed six calendar 
months." The vessel proceeded to Portland, where she took on a cargo of 
lumber for Los Angeles, and after its discharge made a run past San 
Francisco to Aberdeen, on Gray's Harbor, Wash., where she proceeded to 
load a cargo of lumber for San Francisco. Libelants there demanded their 
wages, and left the vessel without the master's consent, claiming that 
they had performed their voyage, although they had served less than a 
month. Held, that they were properly logged as deserters, and were not 
entitled to recover wages ; the articles clearly giving the master the right 
to make other coast ports, in order to obtain a return cargo to San 
Francisco, within the six months' limit of time. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 43, Seamen, Sl 104^ 
106.1 

In Admiralty. Suit by seamen for wages. 

Suit in rem for seamen's wages. The libelants and interveners hav- 
ing signed shipping articles at San Francisco for a voyage from that 
port to Portland, Or., and return, and having served on board the 
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Grace Dollar, pursuant to the shipping articles, a period of less than 
one month, at Aberdeen, oh Gray's Harbor, in the state of Washington, 
left the vessel without the master's consent, and demanded their wages, 
claiming that they had completed performance of their contract. Libel- 
ants held to be deserters, and a decree for wages denied. 

Marquis & Shields, for libelants. 
William H. Brinker, for claimant. 

HANFORD, District Judge. This case has been submitted for de- 
cision upon an agreed statement of facts, substantially as follows : The 
Grace Dollar is an American vessel, engaged in the coasting trade, and 
was on the 10th day of May, 1906, at the port of San Francisco, at 
which time and place her captain, E. M. Olsen, hired the libelants and 
intervening libelants, except Mike McGinnis, to serve as part of her 
crew for wages at a specified rate. The shipping articles, which the 
men signed, specified the voyage which they were to make in the ves- 
sel and their term of service in the following words : 

"From the port of San Francisco, Cal., to Portland, Or., aud other Columbia 
river ports, and return to San Francisco for final discharge, either direct or 
via one or more ports on the Pacific Coast north 6t south of the port of dis- 
charge, as the master may direct ; voyage not to exceed six calendar montha" 

Mike McGinnis signed the same shipping articles as a fireman, at 
a specified rate of wages, at Los Angeles, on the 1st day of June, 1906. 
The vessel made the run from San Francisco to Portland, where she 
took on board a cargo of lumber, which she carried past San Fran- 
cisco to Los Angeles, Cal., where it was discharged, and she then made 
a run from Los Angeles northward past San Francisco to Aberdeen, 
on Gray's Harbor, in the state of Washington, where she arrived June 
5, 1906, and the master then announced that a cargo of lumber was to 
be taken on board, to be carried to San Francisco, and the seamen 
were required to perform labor in taking in said cargo, which they re- 
fused to do; they claiming that they had performed their voyage, and 
demanded their wages. They were informed by the master that he 
would require them to continue in the service until the ship arrived 
at San Francisco, and that they would be logged as deserters if they 
quit the service without his consent. They did quit the service, and 
left the vessel without the master's consent, and he logged them as de- 
serters. 

It is not contended that the libelants had any cause for leaving the 
vessel without completing their contract, and there is no contention that 
the contract is invalid by reason of insufficiency or uncertainty in its 
specification of the nature of the voyage to be undertaken, the port of 
final discharge, or the duration of the term of service. The only dif- 
ference to be adjusted by the decision of the court is in respect to the 
true interpretation of the contract. 

I am unable to agree with the conclusions announced in the deci-. 
sions in the cases of Rury v. McKay (D. C.) 84 Fed. 360, and The 
Laura Madsen (D. C.) Id. 362. These are both decisions by District 
Courts of the Ninth Circuit, and I am required by the decision of the 
Circuit Court of Appeals in the case of The Mermaid, 115 Fed. 13, 52 
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CCA. 607, to give consideration to the nature of the service engaged 
for in construing the contract. Manifestly, the object in view was to 
keep the vessel continuously employed, and to not return to San Fran- 
cisco until she obtained a cargo to bring back ; and it is plainly apparent 
that it was contemplated, at the time of signing the shipping articles, 
that the Grace Dollar might be required to visit different Pacific Coast 
ports north and sduth of San Francisco in order to obtain a return 
cargo, for it is specified in the contract that she might do so if her mas- 
ter so directed. I hold that the libelants and intervening libelants have 
not performed their contract, and that they were lawfully logged as 
deserters, for the simple reason that when they left the vessel without 
the master's consent she had not arrived at the designated port of final 
discharge, and there was a wide margin between the time of their serv- 
ice in the vessel and the time limited by the contract for the vessel to 
make that port; and* I hold that there was no deviation, for the simple 
reason that the contract gave the master discretion to visit different 
ports, both north and south of San Francisco, before returning there, 
within the time limited. 
Let a decree be entered dismissing the suit, with costs. 



UNITED STATES v. 20,550 POUNDS OF UNWASHED WOOIi. 
(District Court, N. D. New York. December 18, 1906.) 

New Trial— Gbounds— Estoppel by Shpulation.^ 

Wlhere a claimant of alleged smuggled property, after a verdict of con- 
demnation, secured the release of half of it by a stipulated judgment, and 
raluable evidence was also surrendered by the government and lost to it, 
the claimant will not be permitted to withdraw the stipulation and be 
granted a new trial, on the ground of newly discovered evidence, which is 
of doubtful value or could have been obtained on the trial by due dili- 
gence. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 37, New Trial, $ 13.] 

At Law. Motion by claimant to set aside the verdict of the jury, 
and a stipulation made after same was renderedi and for a new trial 
on the ground of newly discovered evidence. 

S. L. Wheeler, for claimant 
Geo. B. Curtiss, U- S. Atty. 

RAY, District Judge. This was an action to condemn 20,650 
pounds of unwashed wool, on the ground same was smuggled into the 
United States from the Dominion of Canada* contrary to law. The 
entire wool was seized, taken from the possession of the claimant, and 
examined, and samples, a large number, taken and carefully kept. 
These were produced in court as evidence and there examined by tfie 
court and jury and government witnesses from Canada familiar with 
Canada wool and wool grown in the United States, and the differences 
between the two in staple, etc., and manner of tying, etc., pointed out. 
As to a small part of the wool, comparatively, government officers 
claimed to have seen it on a car at Hemingsford, Canada, shortly before 
it was brought into the United States, and to have put into it some 
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marked matches, and that one or two of these matches were found, 
after the seizure, in the wool in question, which wool, confessedly, had 
been opened and mixed with other wool by claimant after it came into 
his possession. The government showed that, at different times, Can- 
ada wool came to a certain firm in Hemingsford, a short distance from 
the boundary line between the two countries, and but a few miles from j 

where the wool was seized, and in the indictment and early in the trial, 
which continued about two weeks, it appeared that the government 
claimed this wool was the wool or a part of the wool seized and claim- 
ed to have been smuggled. 

The claimant therefore had ample opportunity to produce this firm, 
or one of its members, on the trial and account for this wool. Th^re 
was time to do this after the trial opened and the claim of the govern- 
ment was developed. No effort was made to do this, and the new evi- 
dence relates to facts which claimant, in the exercise of due diligence, 
might have discovered before, or at least during, the trial. Again, aft- 
er the jury had rendered its verdict in favor of the government, which 
was of such a nature the court would have been justified in rendering, 
and even required to render, a judgment condemning all the wool 
seized, the claimant in open court, to avoid such a judgment and save 
an appeal, proposed to stipulate, and then advisedly stipulated, that 
judgment should be rendered in favor of the government condemning 
10,000 pounds of the wool and releasing the balance on condition 
claimant should pay costs, amounting to $1,200. Such judgment was 
duly rendered pursuant to such stipulation and thereupon and relying 
thereon the United States Attorney released to the claimant all of such 
wool exhibits, several hundred pounds, and he took possession there- 
of and turned them over to his counsel, who sold them to a wool deal- 
er, and they have passed beyond the control and knowledge of the 
government and are not obtainable and could not be produced on a 
new trial. Through the action and procurement of the claimant, who 
now seeks a new trial and asks that such stipulation be set aside, this 
important and necessary evidence has been lost to the government and 
destroyed. 

This fact alone requires that this motion be denied. But the new 
evidence consists in the alleged fact that claimant can now show by a 
small farmer living in Canada, near the line, who does not deal in 
wool, who had no use for wool, and who claims he procured it for a 
person who has not called for it, that he took the wool, into which it 
is alleged the government officials placed the marked matches, from the 
car in Hemingsford to his place, and has kept it ever since, and that 
on an examination thereof made since the trial the marked matches and 
all of them were found therein. Other persons, residing in Canada, 
have come into the United States and made affidavit that they have ex- 
amined some wool at such farmer's place and found similar marked 
matches thereia Due diligence would have discovered all this in time 
to have made it available either before or during the trial. But I am 
not satisfied of the credibility of this farmer, and do not think this evi- 
dence would change the result in case a new trial were granted, if the 
government could have its evidence (the wool samples) before the 
jury. 
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By the action and conduct of the claimant since the verdict was ren- 
dered and the stipulation made the government has been induced to 
change its position for the worse, to surrender essential and important 
evidence to the claimant which he has, in effect, destroyed ; and, as the 
government cannot be restored to its former position, on well-settled 
principles, the claimant cannot be relieved from his stipulation volun- 
tarily made with a knowledge of all the facts known to the govern- 
ment. Again, the government had important witnesses from Canada 
on the trial, and it is uncertain that their attendance or testimony can 
be secured on a second trial. 

Motion denied. 



MOODT V. HUNTLEY. 
(District CJourt, D. Vermont December 6, 1906.) 

Subbooation^Pbincipal and Sitbett— Payment of DIebt bt Subbtt. 

The holder of a note on which petitioner was surety brought suit 
against one of the makers and attached enough of his property to secure 
payment About a year thereafter, and while the attachment suit was 
still pending, but before Judgment petitioner paid the note on demand 
of the holder ; the Judgment defendant having about a month before been 
adjudged a bankrupt Held, that petitioner was entitled to be subrogated 
to the rights of the Holder under its attachment lien. 

[Ed. Note.--For cases In point, see Cent Dig. vol. 44, Subrogation, U 
17, 18.] 



In Equity.. Petition for subrogation. 

L. C. Moody, for petitioner. 
E. H. Deavitt, for petitionee. 



MARTIN, District Judge. The petitioner, George E. Moody, al- 
leges, in substance, that he was a surety signer upon a note given by 
the bankrupt and his brother, as principals, payable to the Waterbury 

National Bank in three months from date, and dated the day of 

July, 1903; that, when said note became due, neither of the princi- 
pals made payment thereof; that on the 14th day of May, 1904, the 
Waterbury National Bank brought suit on saidf note and attached 
enough of the property of Leonard Huntley, consisting of his real 
estate in the town of Waterbury, to secure payment; that about a 
year thereafter, upon the demand of said bank, the petitioner, as 
surety signer, paid the amount then due upon said note; that at the 
time of said payment said suit upon which said attachment was made 
was then and now is pending in the county court in the county of 
Washington ; that, about a month before the payment of said note by 
♦he surety signer, said Leonard Huntley was duly adjudged a bank- 
rupt in this court. 

It is apparent, from these facts, that, at the time of the payment 
of the note in question by the surety signer, the attachment lien by 
the original holder of the note had matured as against proceedings in 
bankruptcy, being over a year preceding the adjudication. If the 
bank had obtained judgment, and the surety had paid that judgment, 
he would be entitled to be subrogated to all the rights of die attach- 
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ing creditor. The attachment lien having been over four months pre- 
ceding the bankruptcy proceeding, and the suit still pending in court, 
with a right to take judgiiient at any regular term of court, I can see 
no difference as to the rights of the petitioner whether the pa3rment 
was made before or after judgment. The equity of subrogation is one 
calculated to do exact justice between persons who are obligated for 
the performance of the same duty. It is much encouraged in this 
country. In England, as the law was originally settled, subrogations 
were not encouraged. Copis v. Middleton, 1 T. & R. 229 ; Hodgson 
V. Shaw, 3 My. & K. 190. 

But the hardship of this ruling led to the passage of a statute. St. 
19 & 20 Vict. c. 97. 

In this country the whole current of autliorities is that payment of 
a debt by a surety or indorser is considered to operate as an assign- 
ment of it, and the equity of subrogation has received a liberal and 
broad construction, dependent, however, upon the preliminary question 
of fact whether the payment was intended as a purchase or an ex- 
tinguishment of the debt. If the former, the surety signer, as the 
purchaser, may be subrogated to all the rights of the original creditor. 

In this case the surety purchased the note and now holds it uncan- 
celed. Wherefore the prayer of the petitioner is granted. 



DESPEAUX et al. v. PENNSYLVANIA R. CO. 

(Circuit Court, B. D. Pennsylvania. December 11, 1906.) 

No. 44. 

Contempt— Preventing Production of Books and Papers— Answeb to Rui.e. 
Officers of a corporation, who, in response to a rule upon the corpora- 
tion to produce books and papers, answer that such books and papers have 
been destroyed, cannot be adjudged guilty of contempt as preventing such 
production, because their answer was based on information given by their 
subordinates, who, if such books and papers were in existence, would be 
their proper custodians, and not upon their own knowledge. 

On Rule for Contempt. 

James W. M. Newlin, for plaintiff. 
John Hampton Barnes, for defendant. 

HOLLAND, District Judge. This rule to show cause why Charles 
E. Pugh and Louis Neilson, respondents, should not be adjudged for 
contempt, is discharged, for the reason that there is not the slightest bit 
of evidence to show that they have disobeyed or "resisted any lawful 
writ, process, order, rule, decree or command of this court." 

The plaintiff presented a petition upon the Pennsylvania Railroad 
Company to produce books. The petition was somewhat indefinite as 
to the books and papers required, but the railroad company answered 
that these books had been destroyed long since, as it had concluded the 
suit in question had been abandoned, because, having been brought 
17 years ago, nothing had been done to dispose of it in court. The plain- 
tiff was not satisfied that the books were destroyed, and called wit- 
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nesses to show they were in' existence, in ordfer that he might es- 
tablish this fact to the satisfaction of the court and secure his order for 
their production. He called Mr. Pugh and Mr. Neilson as witnesses 
in support of his allegation that the papers were not destroyed. Both 
were examined, and they frankly stated that they had inquired about 
these books and papers from their subordinates, who were charged with 
their keeping, and were informed by these custodians that the books and 
papers were long since destroyed. Upon this information, they testified 
they had made this answer to the plaintiff's rule to produce these books 
and papers. They frankly told the plaintiff what their information was 
upon which they had made answer. They could only kno^ this by in- 
quiring of those who had the possession of the books and papers, and, 
after so informing themselves, being corporate officers, they were 
proper persons to make answer. They are not in contempt of court be- 
cause they cannot answer of their own personal knowledge. If the 
plaintiff can show that Mr. Pugh and Mr. Neilson are misinformed as 
to the existence of the books and papers for which he calls and which 
are sufficiently specified in his petition, he can subpoena and examine 
any witness who may know about the matter on his rule to produce 
them. The plaintiff, through its attorney, asks this court to adjudge 
Messrs. Pugh and Neilson in contempt, because, as the petition alleges, 
they are preventing him from obtaining access to the books and papers. 
Their examination does not show they have done anything to Sustain 
this charge, but it does show they have answered all questions rele- 
vant to the existence of the books put to them by the plaintiff's attorney, 
and in e^^y particular complied with the orders of this court. 
Rule discharged. 



In re PORTNER et al. 

(District Court, E. D. PennsylTania. January 5, 1907.) 

No. 2,657. 

1. Bawkbuptct— Petition— Amendment. 

An application to amend a banlcniptcy petition so as to allege facts 
within the knowledge of the petitioners at the time the petition was filed 
was fatally defective for faiiure to allege the reason for the omission, as 
required by general order No. 11 (89 Fed. vii, 32 C. O. A. xiv). 

2. Same— Dbtebmination. 

Where an application to amend a petition in bankruptcy proceedings 
was defective for failure to allege the cause of the omission, the applicant 
would be granted time to supply the omission. 

In Bankruptcy. Order on petition for amendment 
J. Howard Reber, for petitioning creditors. 
Greenwald & Mayer, for alleged bankrupts. 

HOLLAND, District Judge. In the answer the objection is raised 
that the "facts stated in the amendment being within the knowledge 
of the petitioners prior to the first petition, which is now at issue, the 
amendment should not be permitted to be filed." If this be tcue, it 
would seem that the petitioners would have no right to amend in the 
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particulars set forth in their petition. In general order No. 11 (89 
Fed. vii, 32 C. C. A. xiv) petitioners are required to set forth cer- 
tain allegations, among otiiers, the following: - . . 

*'In tbe application for leave to amende the petitioner shall state the cause 
of the error in the paper originally filed." 

The petitioners in their application in this case have not given one 
word of information as to why the omission occurred in their original 
petition. They have entirely ignored that provision in general ordtfr 
No. 11 requiring such information to be set forth in the application 
for the amendment. We agree to the law urged by counsel for the 
petitioners as to the liberality which should be applied to the allow- 
ance of amendments in bankruptcy proceedings. No case should be 
permitted to fail on a technicaJity or an inadvertent omission. All 
cases should be heard upon their merits, and all amendments should 
be allowed when it is just to do so, and which will bring about a solu- 
tion of all questions on their merits, but this liberality should not be 
carried to such an extent as to permit petitioners to wholly ignore 
the plain and wholesome rules and regulations as to the mode of hav- 
ing the amendments allowed. 

Assuming that the petitioners can give a good and sufficient rea- 
son for the omission or error in the original petition, I will allow them 
five days from this date to insert this information in their petition to 
amend, at the end of which time, in the absence of such amendment 
to the amended petition, an order will be entered disallowing the 
amendments to the original petition in bankruptcy in thisM:ase, 



DB LAITTRB et al. v. BOARD OP COM'RS. 

rClrcuit CJourt D. Oregon. January 14, 1907.) 

No. 3,104. 

!• States— Pbocesdiitos Against State Offioebs— Public Lands of State — 
Patents. 

No afflrmatiye relief can be had against the state or any officer thereof, 
whereby the state or such officer could be required or compelled to execute 
deeds or issue patents for state land, or to perform any act in connection 
therewith requisite to complete the title to the land; but the state's 
board of land commiteionerB may be restrained from doing acts in viola- 
tion of the contractual relations existing between It or the state and the 
purchaser. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 44, States, || 182, 
180.] 

2, Public Lands—School and Univebsity Lands— Disposal by State— Land 
Comuissionebs—Decisions—Review. 

Const Or. art 8, § 6, provides that the Governor, Secretary of State, 
and State Treasurer shall constitute a board of commissioners for the sale 
of school and university lands and for the investment of the funds 
arising therefrom, and their powers and duties shall be such as may be 
prescribed by law. Jf eZd, that such board was the state's instrument for 
the sale and disposition of state school lands, and its decisions with ref- 
erence to who should be entitled to a patent prior to the issuance there- 
of were not subject to review by the courts. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 41, Public LondSi 
I 167.] 
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3. Saic£~-Frax7d~-Jitbisdiotion of Boabd. 

B. & C Comp. Or. §§ 3299, 3300, 3302, 3304, 3306, 3308, 3309, authorize 
the state land board to make rules for the transaction of Its business, 
and to decide all questions of priority of settlement, etc., and other dis- 
putes between applicants for the purchase of school lands, and all its acts 
and decisions as to the legal title shall be final as to the right to a deed 
from the stata A person 18 years of age who Is a citizen, or has declared 
his intention to become such, is entitledi to buy not more than 320 acres 
of any one kind of land, based on an application and affidavit, includUig, 
among other things, a declaration that the proposed purchase is for his 
own benefit, and hot for speculation, and that he has made no contract 
or agreement for the sale or disposition of the lands, etc. Held that, prior 
to the issuance of a deed by the state, the board, on receiving information 
that an application was fraudulent, had power, notwithstanding the re- 
ceipt of a portion of the purchase price, to histitute a hearing on notice, 
and on proof of the fraud to decline to issue a deed. 

4. Sake—Bona Fids Pubohasis— Rights. 

Where a certificate for the purchase of state school lands was obtained 
by fraud, the assignment thereof to a purcha&er who was innocent of 
fraud only conferred on him the rights of his assignor, and did not en- 
title him to a deed from the state, notwithstanding the fraud. 

[Ed. Note. — Bona fide purchasers, see United States ;v. Detroit Timber 
& Lumber Ck)., 67 a a A. 13.] 

On Demurrer to Complaint. 

On October 26, 1900, an application to purchase the east % of section 86, 
township 24 S., range 24 B., of the Willamette Meridian, accompanied by an 
affidavit, both purporting to have been signed by one Qeorge P. Cook, and' the 
latter to have been verified before H. H. Tutner, a notary public, was filed 
with the clerk of the board of commissioners for the sale of school and univer- 
sity lands, and for the investment of the funds arising therefrom, of the state 
of Oregon, whereupon, 20 per cent, of the purchase price having been paid, a 
certificate of sale, numbered 10,159, was issued to Cook, and delivered to Alfred 
T. Kelliher, it being supposed that he was the assignee from Cook. On De- 
cember 17, 1900, Kelliher, for the considerati6n of $320, assigned to complain- 
ants, John De Lalttre and Samuel S. Johnson, of Minneapolis, Minn., who sub- 
sequently made payment to the board of two additional installments of $80 
each of principal, and of all interest to October 26, 1904, leaving $J60, or two- 
fifths of the purchase price, yet unpaid. On May 10, 1905, the board of com- 
missioners, through its clerk, notified complainants that it had information 
that their certificate of sale had been issued upon a fraudulent application, and 
directed that they show cause why the same should, not be canceled, and fixed 
a day for hearing. Complainants appeared at the time appointed, and, evi- 
dence being submitted and a hearing had, the board found that the application, 
along, with many others, was forged and fraudulent, and it was therefore or- 
dered that such certificate be canceledi and held for naught No oflCor of re- 
payment of installments advanced was made prior to cancellation, andi the 
board now refuses to issue a deed upon the certificate, although the balance 
due of the purchase price, with accrued interest, has been regularly tendered. 
Reciting these facts in form to show the transactions fully, complainants now 
seek by their bill in equity to have the order of the board of commissioners an- 
nulled, their certificate of sale reinstated, and a further decree requiring such 
board to issue to them the deed of the state for the land involved. The suffi- 
ciency of the bill of complaint is challenged by demurrer. 

E. B. Watson, B. B. Beekman, and William Furst, for complain- 
ants. 
A. M. Crawford, Atty. Gen., for respondent. 

WOLVERTON, District Judge (after stating the facts). This suit 
is instituted upon one of many certificates of sale, issued under similar 
149 F.— 61 
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circumstances and conditions, to test the legality of the acts of tlie 
board of commissioners in canceling the certificates and refusing to 
execute deeds in pursuance thereof. The case, like that of Pennoyer 
V. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 35 L. Ed. 363, is not 
nominally against the Governor, Secretary, and Treasurer as such of- 
ficers, but against them collectively as the board of commissioners. 
It is the doctrine of that case, supported by others that have preceded 
it in the same court, that no affirmative relief can be had against the 
state, or any officer thereof, whereby it or he could be required or com- 
pelled to execute deeds or issue patents for the land claimed, or to per- 
form any acts in connection therewith requisite to complete the title 
to such land ; but that the board might be restrained from doing acts 
in violation of the contractual relations existing between it or the state 
and the purchaser. This is perfectly manifest from the discrimina- 
tion that the eminent jurist who announced the opinion of the court 
makes of the cases reviewed. He refers to the case of Cunningham 
V. Macon & Brunswick R. R., 109 U. S. 446, 3 Sup. Ct. 292, 609, 27 
ly. Ed. 992, where it was said, referring to the case of Davis v. Gray, 
16 Wall. 203, 21 L. Ed. 44? : 

*'Nor teas there in that case any affirmative relief granted by ordering the 
Governor and land commissioner to perform any act towards perfecting the 
title of the compam,yy 

And again he says: 

"The same distinction was pointed out In Hagood v. Southern, 117 U. S. 52, 
6 Sup. Ct COS, 29 L. Ed. 805, which was held to be, in efifect, a suit against 
the state, and it was said: *A broad line of demarcation separates from such 
cases as the present, in which the decrees require, hy affirmative official actU>n 
on the part of the 'defendants, the performance of an obligation which "belongs 
to the state in its political capacity, those in which actions at law or suits in 
equity are maintained against defendants, who, while claiming to act as offi- 
cers of the state, violate and invade the personal and property rights of the 
plaintiffs, under color of authority, unconstitutional and void.* " 

The italicization in the excerpts is the work of the writer of that 
opinion. And further, the following is also quoted from Hans v. 
Louisiana, 134 U. S. 1, 20, 21, 10 Sup. Ct. 504, 609, 33 L. Ed. 842: 

*'To avoid misapprehension, it may be proper to add that, although the obli- 
gations of a state rest for their performance upon its honor and good faith, and 
cannot be made the subjects of judicial cognizance unless the state consents 
to be sued or comes itself into court, yet where property or rights are enjoyed 
imder a grant or contract made by a state, they cannot wantonly be invaded. 
Whilst the state cannot be compelled by suit to perform Its contracts, any at- 
tempt on its part to violate property or rights acquired under Its contract 
may be judicially resisted, and any law impairing the obligation of contracts 
under which such property or rights are held is void, and powerless to affect 
their enjoyment" 

So that, in pursuance of the doctrine thus obtaining in the Supreme 
Court of the United States, I am bound to dismiss from further con- 
sideration all relief demanded that is affirmative in its nature, or which 
requires of the board of commissioners any specific acts looking to the 
receipt and acceptance of the balance of the purchase price tendered, or 
to the execution of the deed or patent to the land involved, and its 
delivery to the complainants. Those would be the acts of the board 
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in its official capacity, or of the state, and the court could not, as against 
the state, compel their performance. 

There remains, therefore, the consideration of the one question 
whether the board should be restrained from disposing of the land to 
any other person, in violation of its undertaking by the certificate of 
sale issued in the name of Cook, and delivered to Kelliher. 

The Constitution of the state of Oregon (article 8, § 6) provides 
that: 

••The Governor, Secretary of State, and State Treasurer shall constitute a 
board of commissioners for the sale of school and university lands, and for tlie 
investment of the funds arising therefrom, and their powers and duties shall 
be such as may be preseril)ed by law." 

In pursuance of this provision, it was held, as early as 1880, by the 
Supreme Court of the state (Corpe v. Brooks, 8 Or. 222), Mr. Justice 
Boise, a member of the constitutional convention, announcing the 
opinion, that : 

"This board was created by Ine state Constitution, and by It invested with 
the power to dispose, of these state lands, and Its powers and duties are such 
as are provided by law. It is comiws^rd of the Governor, Secretary of State, 
and State Treasurer, and is a part of the administrative department of the 
Government, and exercises its powers independent of the judiciary department, 
and Its decisions are not subject to be reversed by the court. It occupies in this 
rtate the same relation to the state Judiciary as the land department of the 
United States does to the United States courts, and their decisions have not 
been the subject of review by the United States courts. • * ♦ The board is 
the land department of this state, and their decisions as to who shall receive 
a patent to land is conclusive on tlie courts." 

This view has been consistently adhered to ever since. See Robert- 
son V. State Land Board, 42 Or. 183, 70 Pac. 614, Miller v. Wattier, 
44 Or. 347, 75 Pac. 209, and Robertson v. Low, 44 Or. 587, 77 Pac. 
744. In this last case the court said: 

"The board Is the state's Instrumentality for the sale and disposition of 
school lands. Although constituted a part of the administrative department of 
the government under the Constitution, It Is nevertlieless governed and con- 
trolled in the exercise of its functions by the Legislature and the laws ema- 
nating therefrom.'' 

Counsel for plaintiffs concede that the land department of the state 
occupies a position, as it relates to the state judiciary, analogous to 
that which obtains between the land department of the United States 
and the courts' thereof. In neither jurisdiction will the courts inter- 
vene^ while the controversy is pending in the land department for de- 
cision, and prior to patent, to control the discretionary or judicial 
action, or such as the latter department is wont to exercise. It is, 
however, strenuously urged that the board of commissioners oc- 
cupies a position identical with that which the registers and receivers 
of the federal land department occupied prior to the act of Congress 
of 1836, permitting an appeal to the Commissioner of the General 
Land Office, and thence to the Secretary of the Interior, for review 
or revision of their acts in passing upon the qualifications of pur- 
chasers; and that, when once the board has granted a certificate of 
sale, it is thenceforth precluded from looking back of it, no matter 
what fraud has been committed by the applicant in the acquirement of 
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the certificate, or in what manner the board has been imposed upon 
whereby its issuance has been induced. And it is further asserted that 
the board, occupying the position of an inferior officer without revisory 
powers, is entirely precluded by whatsoever it does with reference to 
the disposal of the school lands of the state, and under no conditions 
can it undo what it has done in relation thereto, or correct any step 
that it has taken if found in error, or that it has been misled or im- 
posed upon. This presents the principal question for consideration. 
It may be premised (and to this there can be no dissent) that the func- 
tions of the land department of the state, like those of the same depart- 
ment of the federal government, are administrative in character, and 
that the functionaries exercise quasi judicial powers also, and that 
their acts in the latter capacity, when within the authority of the law, 
are as binding upon every other tribunal as the adjudications of reg- 
ularly constituted courts of justice. These principles are so well es- 
tablished that they have become fundamental, and need no citation of 
authority in their support 

Now, as to counsel's contention. The case of Orchard v. Alexander, 
157 U. S. 372, 16 Sup. Ct 635, 39 L. Ed. 737, is relied upon in its 
support. That case goes no further, however, than to indicate that, 
if tlie law stood as it did prior to the act of Congress of 1836, sup- 
port would be found in the decisions of that court for the position ad- 
vanced at the hearing that, inasmuch as no special right of appeal or 
review is given, the decisions of the registers and receivers upon mat- 
ters referred to them by law for determination are not subject to re- 
examination by the Commissioner of the General Land Office or the 
Secretary of the Interior, but are final adjudications as to those mat- 
ters. In confirmation of that view, the court quoted from Lytle v. 
Arkansas, 9 How. 314, 333, 13 L. Ed. 153, as follows : 

"The register aiMJ receiver were oonstltuted by the act a tribunal to de- 
termine the rights of those who claimed pre-emptions under it From their de- 
cision no appeal was given. If, therefore, they acted within their powers, as 
sanctioned by tile commissioner, and within the law, and the decision cannot 
be impeached on the ground of fraud or unfairness, it must be considered final." 

And further referred to the case of Wilcox v. Jackson, 13 Pet. 498, 
511, 10 L- Ed. 264, wherein it is said : 

"That the acts of Congress have given to the registers and receivers of the 
land offices the power of deciding upon claims to the right of pre-emption ; that 
upon these questions they act judicially; that, no appeal having been giv^i 
from their decision, it follows as a consequence that it is conclusive and ir- 
reversible. This proposition is true in relation to every tribunal acting judi- 
cially, whilst acting within the sphere of their jurisdiction, where no appellate 
tribunal is created ; and even when there is such an appellate power, the judg- 
ment is conclusive when it only comes collaterally into question, so long as it 
is unreversed.** 

It will be seen that neither of these cases went further than to hold 
that neither the Commissioner of the General Land Office nor the 
Secretary of the Interior possessed revisory authority over the ad- 
judications of the register and receiver, and that no appeal or other 
review lay from the decisions of the latter to the consideration or re- 
examination of the former. Those cases did not go so far as to hold, 
or to intimate even, that the register and receiver might not have 
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revised their own findings, where induced through fraud or imposi- 
tion, while yet the matter had not passed beyond their control. 

In Parens v, Venzke, 164 U. S. 89, 17 Sup. Ct. 27, 41 L. Ed. 360, 
a more recenbcase, a pre-emption entry was made upon public land, 
and the final receipt of the register and receiver was issued to the 
entryman. Subsequently a special agent of the Land Department re- 
ported to the conunissioner that the entry had been fraudulently and 
unlawfully made; whereupon, upon notice to the entryman, an in- 
vestigation was had before the local land officers, and carried in due 
course to the Secretary of the Interior, which resulted in the cancel- 
lation of the entry, on the ground taken by the special agent. It will 
now be observed that there was no appeal from the judgment of the 
register and receiver in issuing the final receipt; but, proceeding in- 
dependently of that, on the ground of fraud, the Land Department 
procured the cancellation of the receipt, thus nullifying the first judg- 
ment of the local oflBcers. In that case it was contended that neither 
the Commissioner of the General Land Office nor the Secretary of the 
Interior possessed the power to cancel or set aside the entry after the 
local officers had approved the evidence offered of settlement and im- 
provement, and issued the final receipt. But it was held, on the au- 
thority of the case of Orchard v. Alexander, supra, that the action of 
local land officers on charges of fraud in the final proof does not con- 
clude the government, as the General Land Office has jurisdiction to 
supervise such action, or correct any wrongs done in the entry, but 
that such jurisdiction is not- arbitrary or unlimited, and is not to be 
exercised without appropriate notice to the parties concerned. Now 
the state land department has no inferior officers authorized to pass 
upon the qualifications of applicants, or to determine their rights to 
purchase under the law for the administration of the sale of school 
lands. All these powers and functions are exercised directly by the 
board of commissioners itself. Hence, there is no need of its possess- 
ing any revisory power over inferior officers. The board, therefore, 
constituting the whole of the administrative department for the sale 
of these lands, must perform all the functions pertaining thereto, and 
until the matters of which it takes cognizance under the law are final- 
ly concluded, it retains jurisdiction, for some purposes, at least ; and it 
remains to be seen whether that jurisdiction extends to relieving its 
acts and judgments of any fraud or deception by which they were in- 
duced, or to correct wrongs that might have been imposed upon it. 
As it relates to the sale of school lands, the statute of the state has 
provided that the state land board may make rules for the transaction 
of business ; that it shall meet to pass upon all matters properly com- 
ing before the board for consideration, to hear and decide all questions 
about priority of settlement and other disputes between applicants, 
and that all its acts and decisions as to the legal title shall be final as to 
the right tq^ a deed from the state ; that no more than 320 acres of 
any one kind of land shall be sold to one person ; that any person over 
18 years of age, who is a citizen of the United States or has declared 
his intention to become such, is entitled to purchase any of the lands 
of the state, and, if desiring to purchase, shall file with the state land 
board an application containing a precise description of the lands in 
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view, which shall be accompanied by the affidavit of the applicant to 
the effect that he is over 18 years of age and a citizen of the United 
States, or has declared his intention to become such ; that the proposed 
purchase is for his own benefit, and not for the purpose of specula- 
tion ; that he has made no contract or agreement, express or implied, 
for the sale or disposition of such lands, and that there is na valid ad- 
verse claim thereto ; that payment may be made by installments, at the 
election of the purchaser, and that, if he so elects, the board is required, 
upon receipt of one-fifth of the purchase price, to deliver to him a 
certificate that he has purchased the lands therein described, has paid 
a certain sum therefor, and has undertaken to make certain other 
payments, specifying the amounts, time of payment, etc., and that, up- 
on making full payment, as required, he, or his heirs or assigns, shall 
be entitled to a deed for the lands therein described; that duplicates 
of the certificates of sale so issued shall be preserved in a bound 
volume; that all assignments of certificates of sale shall be executed 
and acknowledged in the same manner as a deed to real estate, and 
the assignee, upon full payment of the amount due of the purchase 
price, and delivery to such board of the certificate and assignment, shall 
receive a deed for the lands described in his own name, as if he were 
the original purchaser. Sections 3299, 3300, 3302, 330^, 3306, 3308, 
and 3309, B & C. Comp. 

Being bound to the observance of the law, the board is inhibited 
from selling to any but qualified purchasers. It cannot sell to an 
alien. Spencer v. Carlson, 36 Or. 364, 59 Pac. 708. Nor can it sell 
more than 320 acres of land to any one person. Warren v. De Force, 
34 Or. 168, 55 Pac. 532. Nor, for like reasons, upon which these 
authorities proceed, could it sell to a person under the age of 18 years, 
or to any one for the benefit of another, or for the purpose of specula- 
tion. Evefy individual contemplating a purchase of school lands is 
as much bound by the law as is the board itself, and it follows as a 
corollary that none can obtain any valid rights with respect to such 
lands in violation or in defiance of the law. It is quite true that an 
applicant, when he has paid the requisite installment and obtained his 
certificate of sale from the board, acquires what is appropriately styled 
a "vested right" to the land involved ; but that right is grounded upon 
the condition that he has proceeded fairly, and not fraudulently or in 
defiance of the law, as no valid right can be founded upon the fraud 
of the party seeking its sanction, unless by lawful consent or ratifica- 
tion of the other party to the contract. The certificate of sale is not 
the final act of the board in the consummation of the sale. The law 
prescribes that the board shall execute a deed upon the payment of 
the balance of the purchase price; therefore, the sale is not com- 
pleted, nor the title vested in the purchaser, until such deed is executed 
and delivered, or such acts have been performed as are the equivalent 
of delivery. Shively v. Pennoyer, 27 Or. 33, 39 Pac. 396. Nor is 
the case of Gliem v. Board of Commissioners, 16 Or. 479, 19 Pac. 
16, opposed to this view. In the meanwhile, the legal title remains 
in the state, and the purchaser has the equitable title only. The ad- 
ministrative functions of the board do not cease, and its jurisdiction 
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and duty to see that the title vests lawfully, or, in other words, that 
it is not obtained contrary to law, still remain. If it be said that tlie 
board acts quasi judicially in determining the qualifications of the pur- 
chaser, in granting the certificate, it does not lose jurisdiction of the 
cause by what is then done, as do the registers and receivers under the 
federal system. But, being intrusted with the entire administration 
of the sale of the state's public lands, it retains jurisdiction of the sub- 
ject-matter, as does the Land Department of the general government, 
until the sale is finally consummated by a full compliance with the 
prerequisites for obtaining title, and the patent has issued. Now, 
such being the functions of the board, why may it not institute pro- 
ceedings before itself, upon giving proper notice to the purchaser, 
as did the Commissioner of the General Land Office before the regis- 
ter and receiver in the case of Parsons v. Venzke, supra, to determine 
whether or not the applicant has procured his certificate fraudulently ; 
and, if it be found that he has, then why may it not go further, and 
cancel the certificate? It seems only natural that it could do all this, 
and solely by virtue of its authority to administer the land depart- 
ment or the sale of the public lands of the state. The power is de- 
ducible otherwise, I think, from the authority to hear and determine 
all questions about priority of settlement or other disputes between 
applicants, and the provision that all its acts and decisions as to the 
legal title shall be final as to the right of a deed from the state. Scarce- 
ly greater powers are conferred upon the Secretary of the Interior 
under the acts of Congress, and yet it has been firmly settled that the 
federal Land Department is fully authorized to inquire, at any time 
before patent is issued, whether the original entry is in conformity 
with the act of Congress, and, if not, to cancel it. Cornelius v. Kessel, 
128 U. .S. 456, 9 Sup. Ct. 122, 32 L. Ed. 482; Knight v. U. S. Land 
Association, 142 U. S. 161, 12 Sup. Ct. 258. 35 L. Ed. 974 ; Michigan 
Land & Lumber Co. v. Rust, 168 U. S. 689, 18 Sup. Ct. 208, 42 L. 
Ed. 591 ; Hawley v. Diller, 178 U. S. 476, 20 Sup. Ct. 986, 44 L. Ed. 
1157 ; and American Mortgage Co. v. Hopper, 64 Fed. 553, 12 C. C. 
A. 293. 

Suppose another person, being qualified, had made application for 
the land in dispute, and thereby controverted the right of the plaintiffs 
to a deed. This would have brought on a contest, and the board would 
clearly have had the authority to determine, as between the contestants, 
who was entitled to the deed. If, therefore, it has this power to deter- 
mine as between contesting parties, it has also the power to determine 
whether the applicant is entitled to a deed when fraud is otherwise 
charged against hijn, for the protection of the state in the disposition 
of its public lands. The board must do right toward the state as well 
as toward the purchaser, and it could not serve the state properly by 
executing a deed upon a fraudulent application, when it has come into 
the knowledge of the fact. And if it did not possess power to cancel 
the certificate, yet it would be grossly derelict in duty if it, notwith- 
standing the fraud practiced upon it, proceeded to vest title in pursu- 
ance of such an application. I am firmly of the opinion, however, 
that it possesses the power to cancel, and to place the land again upon 
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the market for a resale. The certificate, m a sense, evidences a con- 
tract between the board or the state and the applicant. But it is a 
contract made with reference to the law regelating the sale of school 
lands, and, in view of the authority of the board to properly administer 
the sale of such lands, and to see that right is done to both the pur- 
chaser and the state, to the state as well as to the purchaser. Ordinari- 
ly, the state or the general government would, I presume, like an 
individual, be required to tender back the purchase price upon rescis- 
sion of the contract of sale before it could insist upon a cancellation ; 
but the present is not a case of tfiat kind. The contract is not as if 
it were made between private individuals, where, if a fraud is com- 
mitted by one party or the other, it does not usually render the contract 
void, but voidable only, and subject yet to adoption as a valid agree- 
ment. The board, of course, can do nothing except as the law has 
prescribed, and, if it has been imposed upon by a fraudulent applica- 
tion, it cannot, notwithstanding, issue the deed contrary to law. Nor 
is it made conditional upon its withholding the deed that it return the 
portion of the purchase price advanced. Certainly the board cannot 
circumvent the law by refusing to refund the payments advanced^ and 
thereby ratify an unlawful purchase. Neither can the fraudulent pur- 
chaser require the repayment of such money as a condition precedent 
to the withholding of tiie deed. Nor was it intended that the board 
should be driven to a resort to the courts to rid itself _of the fraud, 
or should be required to observe all the conditions incident to private 
contractual relations before it can be entitled to relief ; but it may, by 
the exercise of the functions afforded it under the Constitution and 
the law, determine the matter for itself, either when presented through 
contest between applicants, or by proceeding inaugurated in its own 
behalf. Knight v. U. S. Land Association, supra. 

I have not examined the statute relative to the authority of the 
board to employ funds that have gone into the hands of the State 
Treasurer for the purpose of making a tender back of purchase money 
paid in such cases, and hence do not pass upon the question ; deeming 
it unnecessary to a decision of the present controversy. If the board 
possessed such authority, it was not necessary that it exercise it as a 
prerequisite to its authority to cancel the certificate. If it has not 
such authority, the matter may appropriately be referred to the Legis- 
lature. I am impressed that equitably such portion of the purchase 
price as has been paid to the board should be repaid to the plaintiffs, 
as they evidently purchased the certificate from Kelliher without 
knowledge of the forgery attending the application. That circum- 
stance, however, does not constitute them innocent purchasers for 
value. 

This leaves one question yet to determine, and that is whether plain- 
tiffs are innocent purchasers for value of the certificate of sale, so as 
to relieve them of the consequences of the fraud inducing and attend- 
ing its issuance. The law permits an assignment of the certificate, 
and prescribes how it shall be done, but does not constitute the pur- 
chaser an innocent holder for value. The certificate lacks the qualities 
of negotiable paper, and therefore passes like any other contract by 
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assignment ; the assignee stepping into the shoes of the assignor, and 
occupying his position, with no greater protection or rights. Neither 
is the assignee of the certificate a purchaser of the legal title to the 
land ; that remains in the state. He is simply a purchaser of the con- 
tract, which transfers to him the equitable title that his assignor held 
before him by virtue of the same contract. While dealing with refer- 
ence to the equitable title, the purchaser thereof cannot become, un- 
less in exceptional cases, an innocent purchaser of the legal title. 
That remains outstanding, and he must look through his purchased 
and assigned contract for the acquirement thereof. If, therefore, 
such contract is tainted with fraud, he takes charged with the infirmity, 
the same as his predecessor was charged with it before him, and must 
abide the consequences* Hawley v. Diller, supra, American Mort- 
gage Co. V. Hopper, supra, and Taylor v. Weston, 77 Cal. 534, 20 
Pac. 62. Neither does the assignment make of the contract a differ- 
ent one than when first entered into. It remains the same, and the 
contractual relations continue the same. 

These considerations require that the demurrer to the bill of com- 
plaint be sustained, and it is so ordered, and the bill will be dismissed. 



UNITED STATES v. SHERIDAN-KIRK CONTRACT CO. 

(District Court, S. D. Oliio, m D. Decembe)r 4, 1906.) 

No. 620. 

1. CsiMiRAL Law— JuBiSDicnoN— Maetteb and Sebvant— Houbs op Sebvice. 
In a prosecution of government contractors for "unlawfully, intention- 
any, and knowingly requiring or permitting a laborer or mechanic, em- 
ployed on public work/* to wit, a dam across the Ohio river, to work 
more than eight hours In a single calendar day, contrary to the provi- 
Blong of Act Cong. Aug. 1, 1892, c. 352, 27 Stat. 340 [U. S. Comp. St 1901, 
p. 2S21], "relating to the limitation of the hours of daily servioe of labor- 
ers and mechanics employed upon the public works of the United States 
and of the District of Columbia," the offense is not the working overtime 
by the laborer or mechanic, but is on the part of the contractor in re- 
quiring and permitting such overtime work to be done ; and hence, where 
the work Is directed, required, or permitted from the Ohio side of the 
river, the federal court for the Southern District of Ohio has Jurisdiction 

I over the offense, notwithstanding some or all of the work may have been 

performed south of the line which divides the states of Ohio and Kentucky. 

I [Bd. Note.— For eases in point, see Cent Dig. voL 14, Criminal Law, 

I H 177. 220.] 

I Z lNDICTHENT--CoiO<U8SI0N OF OlTENSB— TllfB— BVIDBNCK. 

I The time of the commission of such an offense as laid hi the indict- 

ment does not confine the proof within the limits of that period, but proof 
that the offense was committed on or about the dates fixed in the indict- 
ment yt confined to dates prior to the finding of the grand Jury, is com- 
petent to establish the charge. 

[Ed. Note. — For cases in point see Cent Dig. vol. 27, Indictment and 
Information, f 548.] 

8. Master and Servant— Houbs of Labor— Burden of Proof. 

The rule which places the burden of proof upon the party who, under 
the circumstances of the case, is best able to make the proof, requires, in 
a prosecution for violation of the eight-hour law, that the burden of show- 
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Ing the alleged offense was justified by an extraordinary emergency sball 
be upon tbe one interposing such a defense, who from the necessities of the 
case is possessed of special knowledge with reference thereto. 

4. Saue->Extbaobdinaby Emehgency— Evidenoe. 

An "extraordinary emergency" in connection with the building of a 
dam across the Ohio river cannot be construed as a continuing emergency, 
which would suspend the eight-hour law during tbe entire life of the con- 
tract, nor an emergency growing out of the scarcity of labor, nor can It 
be made to include, not only the time of the happening of a flood, but also 
the tune required to repair the injuries resulting therefrom ; but it is 
such an unforeseen, sudden, or unexpected emergency as requires imme- 
diate action or remedy, and when the emergency passes the privilege ceases. 

5. Same— Defenses. 

Where a defendant has been notified by government engineers that he 
can no longer rely on the construction of the eight-hour law given by that 
department during the years immediately following the passage of the 
law, he is not entiUed to introduce such construction as a defense. 

Submitted on Motion for New Trial. 

Sherman T. McPherson, U. S- Atty., Edward P. Moulinier and 
Thomas H. Darby, Asst. U. S. Attys. 

Lawrence Maxwell, Jr., Sayler & Sayler and Charles T. Greve, 
for defendants. 

THOMPSON, District Judge. The indictment was found imder the 
act of Congress of August 1, 1892 (27 Stat. 340, c. 352 [U. S. Comp. 
St. 1901, p. 2521])', entitled "An act relating to the limitation of the 
hours of daily service of laborers and mechanics employed upon the 
public works of the United States and of the District of Columbia," 
which provides as follows : 

**That the service and employment of all laborers and mechanics who are 
now or may hereafter be employed by the government of the United States, by 
the District of Columbia, or by any contractor or subcontractor upon any of 
the public works of the United States or of the said District of Colombia, la 
hereby limited and restricted to eight hours in any one calendar day, and it 
shall be unlawful for any officer of the United States government od of the 
District of Columbia or any such contractor or subcontractor whose duty it 
shall be to employ, direct or control the services of such laborers or mechan- 
ics to require or permit any such laborer or mechanic to work more than 
eight hours in any calendar day except in case of extraordinary emergency. 

"See. 2. That any officer or agent of the Government of the United States 
or of the District of Columbia, or any contractor or subcontractor whose 
duty it shall be to employ, direct or control any laborer or mechanic employed 
upon any of the public works of the United States or of the District of Co- 
lumbia who shall intentionally violate any provision of this act, shall be 
deemed guilty of a misdemeanor, and for each and every such offense shall 
upon conviction be punished by a fine not to exceed one thousand dollars or 
by imprisonment for not more than six months, or by both such fine and im- 
prisonment, In the discretion of the court having jurisdiction thereof." 

The indictment contains four counts. The first count reads as 
follows : 

"In the District Court of the United States within and for the Western 
Division of the Southern District of Ohio, in the Sixth Judicial Circuit, of 
the term of October, In the year of our Lord one thousand nine hundred and 
six. The prrand jurors of the United States of America, duly impaneled, sworn, 
and charged to Inquire within and for the Western division of said district 
upon their oaths and affirmations, present that the Sheridan-Kirk Contract 
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Company Is a corporation organized under the laws of West Virginia, and 
that said company lias an office in the city of Cincinnati, Ohio ; and that said 
Sheridan-Kirk Contract Company entered into a written contract with the 
government of the United States of America on or about October 27th, 1904, 
for the construction of a dam across the Ohio river, known and particularly 
described as Dam No. 37 ; said dam across the Ohio river being situated near 
Fembank, Hamilton county, Ohio. That the construction of said dam No. 37 
across the Ohio river wa:s a public work of the United States government, 
duly authorized by the laws of the United States. That Thomas A. Sheridan 
Is one of the principal owners of stock of said Sheridan-Klrk Contract Com- 
pany, and Is one of the managers of said oompany In the construction of said 
dam No. 37 ; and that W. J. Ellison is superintendent of said Sheridau-Klrk 
Contract Company. That the work on the construction of said dam is directed 
and carried on from the Ohio side of said river near Fembank, Ohio. That 
said Thomas A. Sheridan and W. J. Ellison are in active charge of said dam 
No. 37 for the said Sheridan-Kirk Contract Company, and as agents and offi- 
cers of said company have full power to employ, direct, and control la- 
borers and mechanics employed upon said public work, to wit, dam No. 37. 
That the said Sherldan-Klrk Contract Company, through its duly authorized 
agents and officers, on, to wit, the eighth day of September, in the year of our 
Lord one thousand nine hundred and six, in the county of Hamilton, In 
the state of Ohio, in the circuit and Western division of the district aforesaid, 
and within the Jurisdiction of this court, did then and there unlawfully, inten- 
tionally, and knowingly direct and permit one Loy Xagel, a laborer employed 
by said Sheridan-Kirk Contract Company In the construction of said public 
work, to work upon said public work more than eight hours in said calendar 
day. That said Loy Yagel, laborer as aforesaid, upon said day was required 
and permitted by the said Sheridan-Kirk Contract Cofhpany, through its duly 
authorized officers and superintendent of said public work, to work ten hours 
upon said calendar day. And the grand jurors aforesaid do further find that 
there was no extraordinary emergency of any character or kind to require 
said laborer, Loy Tagel, to work more than eight hours in said calendar day ; 
contrary to the form of the statute In such case made and provided, and 
against the peace and dignity of the United States <^ America." 

The other three counts name different laborers, who, at different 
times, were required, directed, or permitted to labor upon said public 
work, but are in all other respects identical with the first count. 

The court instructed the jury to return a verdict of *'not guilty" upon 
the fourth count, and submitted the other three counts to the jury, upon 
which they returned a verdict of "Guilty." The court has not consid- 
ered all the assignments of the motion for a new trial, but only those 
presented at the hearing of the motion. 

It was urged by counsel for the defendant : 

(1) That the court erred in its instruction to the jury upon the ques- 
tion whether the offense charged was committed within the territorial 
jurisdiction of the court, and in refusing to give to the jury a special 
instruction upqn this que$tion requested by the defendant. The in- 
struction given was as follows : 

"It is offered as a matter of defense that there Is testimony in the case 
which shows or tends to show that the offense was not committed within the 
jurisdiction of this court; that It was committed in the state of Kentucky, 
and not In the state of Ohio. Now, that is a question which you must decide 
from the eyldence which has been submitted to you. The state line of Ohio 
extends to the low-water mark on this side of the Ohio river, and not beyond 
that. If the offense here charged was committed in Kentucky, then this court 
would have no jurisdiction. The government claims that the work was con- 
ducted from the Ohio side, near Fernbank, a village near this city, in Ham- 
ilton oounty, and that this man, Loy Yagel, was permitted by the defendant to 
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vv-ork more than ^ght hours In one calendar day, and that it was done in the 
state of Ohio, on this side of the low-water marlc In the Ohio river. If the 
evidence does not satls^ you that the act was conunitted within the state of 
Ohio, if there is a reasonable doubt of that, the defendant should have the 
benefit of that doubt. It Is for you to determine from the evidence whether 
the offense charged was committed within the boundaries of Ohio, and not hi 
Kentucky." 

The special instruction which was refused reads as follows : 

"To constitute an offense within this district, the work of the laborer or 
mechanic must have been done within this district; that Is, north of the low- 
water mark of the river. Unless you are satisfied of this fact beyond a rea- 
sonable doubt, you will find for the defendant" 

The defendant insists that, in order to warrant a conviction, it was 
not sufficient to show that the laborers and mechanics named in the in- 
dictment were required or permitted to work on dam No. 37 more than 
eight hours in a calendar day, but tlut it was necessary to show that at 
the instance of the defendant they worked more than eight hours in a 
calendar day on that part of the dam which is within the Southern 
district of Ohio, and that the court should have so instructed the jury. 
If this be the true construction of the statute, then the contractor may, 
at will, defeat its operation by limiting the hours of labor to less tfian 
eight hours on each* side of the boundary line between the states of 
Ohio and Kentucky, and may with impunity require or permit laborers 
and mechanics to work seven hours in Ohio and seven hours in Ken- 
tucky in any one calendar day. But what is the offense charged in 
the indictment ? It is that the defendant on given days within the ter- 
ritorial jurisdiction of ythis court did unlawfully and intentionally re- 
quire and permit certain named laborers and mechanics in the employ 
of the defendant to work upon a public work of the United States more 
than eight hours in a calendar day, and is the offense defined by the stat- 
ute of August 1, 1892. It is not the doing of the work which consti- 
tutes the offense. It is not an offense for the laborer or mechanic to 
work more than eight hours in a calendar day upon a public work of 
the United States, but it is an offense for the contractor to require or 
permit it to be done. In this case the work was done on a public work 
of the United States, and it is immaterial whether it was done in Ohio 
or Kentucky, but, to justify a conviction, it was necessary for the gov- 
ernment to show that the act of the defendant in requiring or permitting 
it to be done was committed within the territorial jurisdiction of this 
court, and the jury was so instructed. 

(2) That the court erred in its instruction to the jury that it was 
not necessary, in order to warrant a conviction, to find that the offenses 
charged were committed on the days named in the indictment, but only 
that they were committed on or about said days. The time of the com- 
mission of an offense laid in the indictment is ordinarily not material, 
and does not confine the proofs within the limits of that period. The 
indictment will be satisfied by proof of the offense on any day anterior 
to the finding. Wharton's Crim. Ev. § 103. The objection made here 
is covered by the ruling of the court in State v. Munson, 40 Conn. 475. 
In that case the court say: 
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''It is doubtless true that the Infonnatlon and proof must be sufficiently 
certain to protect the defendant from another prosecution for the same offense, 
and enable him to plead in bar a former acquittal or conviction to a second 
complaint alleging the commission of the same crime. This information 
names a particular day, to wit, the dth of December, and the evidence tends 
to prove the sale to have been made on some day in that months There is 
possibly some plausibility In the claim that this is too indefinite to furnish 
adequate protection to the defendant, but we thinlc it Is not liable to that 
objection to such an extent as to subject the defendant to serious danger 
of a second prosecution and conviction. The proof on the trial of the pres- 
ent information substantially covered the entire month, and therefore he 
could well plead his former conviction in bar of a seoond complaint or infor- 
mation alleging another and similar offense on any other day in the same 
month. The result la that by a conviction under a single information -con- 
taining but one count the defendant practically obtains immunity for a month, 
and has cause for satisfaction rather than complaint in the vagueness of 
the testimony as to time.*' 

(3) That the court erred in its instruction to the jury thatt the bur- 
den of proof was upon the defendant to show that the employment of 
the laborers and mechanics for more than eight hours in a calendar 
day was justified by an extraordinary emergency. The statute, ap- 
parently in furtherance of a general policy sought to be established, 
limits and restricts the services of laborers and mechanics upon public 
works of the United States to eight hours in any one calendar day, and 
declares that it shall be unlawful for any contractor to require or per- 
mit such laborers and mechanics to work more than that time, except 
in case of extraordinary emergency. The restriction is general and ab- 
solutely prohibitory, save in the single instance of an extraordinary 
emergency which threatens injury or destruction of property, or other 
loss and injury. The fact of such an emergency would be especially 
within the knowledge of, and should be shown by, the contractor as a 
matter of defense. To require the government to show that no emer- 
gency had arisen to excuse noncompliance with the statute would prac- 
tically defeat its enforcement. It would compel the government to an- 
ticipate and be prepared to prove the nonexistence of all probable or 
possible emergencies which might be suggested to the jury by the de- 
fendant. During the trial it was urged that a scarcity of labor, due to 
the prosperity ot the country, presented an extraordinary emergency, 
which, as long as it continued, if for years, would suspend the operation 
of the statute for the benefit of the contractor, and according to the con- 
tention of the defendant would require the government to anticipate 
the defense and be prepared to prove the nonexistence of the emer- 
gency. The administration of justice would not be promoted, but hin- 
dered, by such course of procedure. An examination of the decisions 
of the courts bearing upon the point, as a rule, will show that the bur- 
den is placed upon tiie party who, under the circumstances of the case, 
is best able to make the proof. Nelson v. United States (C. C.) 30 Fed. 
116, 117; Moody v. State of Ohio, 17 Ohio St. 110; United States 
V. Cook, 17 Wall. 173, 21 L- Ed. 538. 

(4) That the court erred in its instruction to the jury explaining the 
meaning of the phrase "extraordinary emergency," as used in the stat- 
ute. The claim of the defendant is, and was urged during the trial, 
that the phrase "extraordinary emergency" should be construed (1) to 
cover not only the time of its happening, but also the tinie spent in 
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repairing the injuries to the work caused by it and in restoring the 
work to its former condition, and (2) to cover the entire time em- 
ployed in constructing the dam in question, as expressed in special 
charges 5 and 6 requested by the defendant and refused by the court, 
which read as follows: | 

"(5) The extraordinary emergency referred to in the statute is not neces- | 

sarlly one that must arise without warning during the progress of the work. 
You are entitled to consider whether the extraordinary emergency is not one 
inherent in this case to the entire work covered by the contract, from the 
beginning of the work to its completion. 

"(6) It Is proper for you to consider whether or not the entire work j 

under this contract is emergency work of an extraordinary character. within 
the meaning of this statute." 

Upon these points the court instructed the jury as follows: ! 

"An extraordinary emergency, In the view which the court takes of the | 

statute, is something unforeseen, sudden, unexpected, which would call for ' 

Immediate action or remedy; and when confronted with a situation of that ! 

kind, with the view In this instance. If you please, of protecting the w<^k 
from being destroyed by flood, the defendajit might require or permit the men 
to work more than eight hours — ^to work as many hours as might be necessazy 
to meet the emergency and to prevent the injury that might follow. • • • 
The contractor may require or permit laborers and mechanics to work more 
than eight hours in a calendar day to protect the work from injury and de- 
struction, threatened by an extraordinary emergency; but may not do eo 
merely to repair losses caused thereby. When the emergency passes, the privi- 
lege ceases." 

And: 

"It is suggested In the argument of counsel that such work as this, build- 
ing a dam across the Ohio river, is in its nature emergency work, and that 
all work done would fall within the provision of this statute which recog- 
nizes the right to employ labor for as many hours as men are willing to work ; 
but the court does not approve that view. I present to you the other view 
as the one by which you must be bound — ^that the defendant has a right to 
employ labor more than eight hours a day to meet an emergency and to pro- 
tect property and the work that is being done, but that, when the emergency 
has passed, it is not the court's understanding of the law that the men. may 
be permitted or required afterwards to work 10 or 12 hours or more each day. 
In order to restore the original conditions. The language 'extraordinary 
emergency' cannot contemplate conditions of danger whlcti necessarily exist 
and inhere in the work to be done and which will always be present from 
the beginning to the end of the work. If the statute contemplated anything 
«f tliat kind, I think different langua^ would have been used to express it" 

The words "extraordinary' and "emergency" are defined in the 
Century Dictionary as follows: 

"Extraordinary: 1. Being beyond or out of the common order or rule; 
not of the usual, customary, or regular kind; not ordinary. 4. Exceeding 
the common degree or measure; hence^ remarkable; uncommon; rare; won- 
derful. 

"Emergency: 2, A sudden or unexpected happening; an unforeseen occur- 
rence or condition; specifically, a perplexing contingency or complication of 
circumstances. 8. A sadden or unexpected occasion for action; exig^icy; 
pressing necessity." 

The contract does not recognize the work of constructing dam No. 
37 as a continuing extraordinary emergency, a work undertaken to • 
meet a sudden and unexpected happening, one out of the common order 
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or rule, nor as presenting a sudden or unexpected occasion for action. 
It contemplates and makes reasonable provision for the delay caused by 
the supervention of extraordinary and unforeseeable conditions, and ex- 
cludes the assumption that the work itself is one of continuing- extraor- 
dinary emergency which wholly suspends the operation of the eight- 
hour law. when confronted with an "extraordinary emergency" 
within the meaning of the statute, the laborers and mechanics may be 
required or permitted to work overtime in protecting property during 
the emergency, but not afterwards for the purpose of minimizing the 
losses of the contractor. Paragraph 35 of the specifications of the 
contract provides that: 

''It is expected that each prospective hidder will visit the site of the dam, 
and make such examination as will enable him to form bis own codcIusIods 
recqpecting the bearing of local conditions on the proposed work; aJso that 
he will visit the U. 8. engineer's offioe at Cincinnati where he may obtain 
valuable information respecting floods, high and low water periods, and other 
data concerning the general character of the river necessary for the prepara- 
tion of intelligent proposal." 

Paragraph 20 provides that: 

''Bidders, or their authorized agents, are'vxpected to examine the maps and 
drawings in this oflElce, which are open to their inspection, to visit the local- 
ity of the work, and to make their own estimates of the facilities and diffi- 
culties attending the execution of the propopsed contract, including local 
conditions, uncertainty of weather, and all other contingencies." 

Paragraph 31 provides that: 

'•The contractor will be required to commence work under the contract 
within thirty (30) days after the date of notification of approval of the coo- 
tract by the Chief of Engineers, U. S. army, to prosecute the said work with 
faithfulness and energy and to complete it within three hundred and fifty 
<350) fair working days after the date of commencement'* 

Paragraph 47 provides that: 

"In computing the fair working days (par. 81), allowance will be made for 
a total suspension of work from December 1 to June 1, and for all other days 
when work is stopped by ice, freshets, etc, including the necessary stoppage 
to protect or remove plant Just before floods, and to pump out and r^laca 
plant after floods.'* 

Paragraph 32 provides, among other things, that the department^ 
may — 

"Waive for a reasonable period the time limit originally set fbr completion 
and remit the charges for expenses of superintendence and Inspection for so 
much time as in the Judgment of the said engineer officer in charge may actu« 
ally have been lost on account of unusual freshets. Ice, rainfall, or other 
abnormal force or violence of the elements, or by cqiHdemics, local or state 
quarantine restrictions, or other unforeseeable cause of delay arising through 
no fault of the contractor, and which prevented him from commencing or com- 
pleting the woi^ or delivering the materials within the period required by 
the contract" 

Paragraph 51 provides that: 

"By contlntmus Operation is mednt, that excaviftlon, fining, and laying of* 
<x>n<Tete masonry is to be carried on conUhuously during the !M: hours of 
each day (except Sundays and holidays^ by tiire^ shifts of el j^ht hours each.'* 
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Paragraph 50 provides that: 

•*In case of extraordinary emergency, to be determlnefl by the U. 8. engineer, 
work on Sundays or legal holidays may be required or i^mitted. Ordinarily 
it will not be permitted.'' 

The defendant, as bidder on the contract, was required to visit the 
locality of the work, and to make its own estimates of the facilities 
and difficulties attending the execution of the contract, including 
uncertainty of weather and all other contingencies, and, to assist it in 
doing so, it was invited to visit the United States engineer's office at 
Cincinnati, where it could obtain valuable information respecting 
floods, high and low water periods, and other data concerning the 
general character of the river necessary for the preparation of in- 
telligent proposal, before it entered into a contract The contract re- 
3uired the defendant to complete the work within 350 fair working 
ays, but in computing fair working days allowance was made for a 
total suspension of work from December 1st to June 1st, and for all 
other days when work was stopped by ice, freshets, etc., including the 
necessary stoppage to protect or remove plant just before floods and 
to pump out and replace plant after floods. And the department had 
authority to waive, for a reasonable period, the time limit originally 
set for completion, and to remit the charges for expense of superin- 
tendence and inspection for so much time as in the judgment of the 
said engineer officer in charge may actually have been lost on account 
of unusual freshets, ice, rainfall, or other abnormal force or violence 
of the elements, or by epidemics, local or state quarantine restrictions, 
or other unforeseeable cause of delay arising through no fault of the 
contractor, etc. 

In short, reasonable provisions were made to meet and protect the 
defendant against the difficulties and hindrances incident to the work, 
which experience taught might be expected, but did not, as a remedy for 
these difficulties, contemplate or confer upon the defendant the privi- 
lege of working the men overtime, but only an extension of the time 
limit and a remission of charges for inspection, etc Nevertheless, 
the contract also rec(^;nized the fact that extraordinary emergencies 
might arise, and, in addition to the overtime which might be required 
of the men under the statute, provided that they might also be required 
to work on Sundays and holidays. The contract, however, in recog- 
nition of the eight-hour law, also provided that, excepting Sundays and 
holidays and cases of extraordinary emergency, the work should be 
carried on continuously during the 24 hours of each day by three shifts 
of 8 hours each. Neither the law nor the contract justify the assump- 
tion that the work was one of continuing extraordinary emergency, or 
that a case of extraordinary emergency would cover the time employed 
in repairing tiie injuries, and in removing the obstacles caused by 
the flood. The phraise "continuing extraordinary emergency*! is self- 
contradictory. A condition or conditions which necessarily must con- 
tinue for years cannot be called an uncommon, sudden, unexpected hap- 
pening, which presents a sudden and unexpected occasion for action. 
(6) That the court erred in refusing, to admit as evidence certain 
letters and documents offered by the defendant The court refused to 
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admit as evidence the following letters, namely: The letter of George 
A. 7inn, dated August 30, 1904, addressed to Brig. Gen. George A. 
Mackenzie, chief of engineers, United States army, and marked : "De- 
fendant's Rejected Exhibit No. 6." The letter of William P. Craig- 
hill, dated May 15, 1893, addressed to Zimmerman, Truax & Sheridan, 
and marked : "Defendant's Rejected Exhibit No. 7." Copies of gen- 
eral orders Nos. 7 and 9, dated, respectively, August 1, 1892, and 
October 15, 1892, from headquarters cori>s of engineers, and marked : 
"Defendant's Rejected Exhibits Nos. 8 and 9." The printed poster 
headed "100 Men Wanted," marked: "Defendant's Rejected Exhibit 
No. 13." The letter of the defendant, dated August 19, 1904, addressed 
to Maj. George A. Zinn, and marked : "Defendant's Rejected Exhibit 
No. 14." The letter of defendant dated August 25, 1906, addressed 
to the chief of engineers, United States army, and marked : "Defend- 
ant's Rejected Exhibit No. 15." The letter of defendant, dated Au- 
gust 15, 1906, addressed to chief of engineers, War Department, and 
marked: "Defendant's Rejected Exhibit No. 17." The letters and 
orders of 1892, 1893, and 1894 evidenced the construction given to 
the eight-hour law, during these years, by the officers of the corps of 
engineers, and by the' War Department, and were ofiferedas tending 
to show that the defendant in requiring or permitting the men to work 
overtime did not intend to violate the law, and were rejected by the 
court upon the ground that the defendant was, by the letters of August 
20 and 29, 1906, advised that that construction of tlie law had been 
repudiated by the department By the letter of August 20, 1906, the 
defendant was advised that: 

"(1) Receipt Is acknowledged of your letter of August 15, 1906, In reference 
I to tbe recent action of the department relative to the eight hour law of Augast 

I 1, 1892. (2) The chief of engineers has no discretion in the matter but is 

I required to submit to the War Department a report in every case in which 

I 'laborers and mechanics employed by any contractor or subcontractor upon 

any public works of the United States nre now required or have been re- 
I quired in the past two years to work nv^re than eight hours in a day.' Such 

report will include it statement as to the emergency, if any, unde? which 

this work was performed." 

And by the letter of August 29, 1906, was advised that: 

I rrhls office has nothing to add to Its letter of August 20th, except to say 

I that it will not undertake to decide what constltatas an emergency under the 

law." 

And the defendant was put on notice that it could no longer rely 
upon that construction of the law, by the failure of the department to 
give any other or further answer to the letters of August 15 and 25. 
1906, than was given by the letters of August 20 and 29, 1906. This 
question was fully discussed by the court at the trial, as shown by the 
record. The ground of the refusal of the court to admit Exhibit No. 
13 has already been given in its discussion of what constitutes an "ex 
traordinary emergency" within the meaning of the statute. 

The motion for a new trial will be overruled. 
140 F.— 52 



Digitized by 



Google 



818 149 fbdehal reporter. 



WOOD et al. r. BABBITT et al. 
(Circuit Court, D. New Jersey. January 12, 1907.) 

1. Usury— BuBDEN of Pboof. 

The burden of proof of usury always rests on the party pleading it. 
[Ed. Note. — For cases in point, see Cent Dig. vol. 47, Usury, § 308.] 

2. Same— Evidence— Weight. 

It is insufficient to establish usury that the circumstances proved render 
it highly probable that a corrupt bargain was made, but such bargain must 
be proved beyond a reasonable doubt by the decided preponderance of the 
evidence. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 47, Usury, §f S2&^339.1 

3. Bills and Notes— Bona Fide Purchaser— Usury. 

Where W. became the holder of a note alleged to have been given as a 
bonus for a loan pursuant to a usurious contract for full value before ma- 
turity and without notice of any illegality or infirmity connected there- 
with, the defense of usury was not available as against him or his exec- 
utors. 

[Ed. Note. — For cases in point see Cent Dig. vol. 7, Bills and Notes, |f 
982-984.] 

4. Usury— Pleading. 

Where a plea of usury failed to set forth the facts and circumstances of 
the alleged usurious contract with any degree of precision, and contained 
no direct averment of a corrupt intent and did not precisely state the terms 
and nature of the usurious agreement or transaction with all the facts 
and circumstances relating thereto, it was fatally defective. 

[Ed. Note. — For cases in point see Cent Dig. vol. 47, Usury, §§ 272, 279- 
281, 285, 286, 294, 295.] 

In Equity. 

Collins & Corbin (Burr, Brown & Lloyd, of counsel), for com- 
plainant. 

Henry H. Fryling, for defendant Anna D. Babbitt. 
Samuel W. Beldon, for defendant Fidelity Trust Co. 

CROSS, District Judge. The complainants, who are the executors 
of the last will and testament of William Brewster Wood, deceased, 
are seeking in this action to obtaia a decree against the defendants 
for the payment of the amount due upon two several promissory notes 
made by the defendant, Anna D. Babbitt dated March 24, 1902, by one 
of which notes she promised to pay to the order of the said WUliam 
Brewster Wood, in the city of Philadelphia, on March 24, 1905, the 
sum of $10,000, together with interest at 6 per cent, per annum, 
payable semiannually, and by the other of which she promised to pay 
to the order of the New York Finance Company, at its office in the bor- 
ough of Manhattan, in the city of New York, the sum of $5,000, at 
and after the death of one Charles G. Campbell. At the foot of each 
of said notes, the maker thereof pledged as collateral security for the 
payment thereof, all her right, title^ and interest in and to the estate 
of said Charles G. Campbell, coming to her at his death, as by certain 
assignments bearing even date therewith, would more fully appear. 
These assignments will be referred to more fully later. Prior to the 
making of these notes, and in the month of July, 1898, Charles G. 
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Campbell, above mentioned, conveyed all his property, real and per- 
sonal, to the defendant, the Fidelity Trust Company, in trust, among 
other things, first, to pay the charges against the same ; and then to 
f)ay the income therefrom arising during his lifetime, as therein di- 
rected, and, a^ his death, after making two specified payments of 
$10,000 each, "to divide the balance of said trust estate then remaining, 
among the heirs at law of Charles G. Campbell, according to the in- 
testate laws of the state of New Jersey ; the personal property of said 
estate then in the hands of the trustee to be divided as aforesaid, ac- 
cording to the statute of distributions, and the real property then 
remaining in possession of the trustee, to be divided as aforesaid, ac- 
cording to the statute of descent." The evidence shows that at the 
death of said Charles G. Campbell, which occurred on May 29, 1905, 
he left him surviving three children— one of whom is the defendant 
Anna D. Babbitt, who,, at his death, became entitled to one-third of 
his estate remaining in the hands of said trustee, after deducting there- 
from the specific payments above mentioned. It was this interest in 
the trust estate that Mrs. Babbitt pledged as collateral security for 
the payment of thfe notes above mentioned, not only by pledge appear- 
ing upon the face of the notes, but also by separate deeds of assign- 
ment of even date with the notes, in which her husband united, and 
which deeds of assignment were duly acknowledged by the assignors. 
The note made to the order of New York Finance Company, was, on 
the day of its date, duly indorsed and delivered to the complainants' 
testator, and the interest in the trust estate which she had assigned to 
the finance company, as collateral security for the payment of that 
note, was by a separate instrument, assigned and delivered by the fi- 
nance company to William Brewster Wood, under circumstances which 
will be hereinafter referred to. The complainants are seeking to re- 
cover the amount due upon said two notes, for principal and interest; 
and, by their bill of complaint ask that the Fidelity Trust Company 
may account for the estate remaining in its hands, and that the amount 
found due upon such notes, may be decreed to be paid by it to the ex- 
tent that it, as such trustee, may have funds in its hands belonging to 
the said Anna D. Babbitt, applicable to the payment of said notes. 
Each of the defendants has answered ; the defendant Anna D. Babbitt 
by her answer claiming that the notes were given in connection with, 
or as a part of a usurious transaction or transactions, and that the 
$5,000 note represents the amount of usury which she was compelled 
to pay in order to procure the loan of $10,000, represented by her note 
for that amount ; and the Fidelity Trust Company by its answer, among 
other things, denying that any accounting is necessary to determine 
the amount of the trust estate in its hands belonging to Anna D. Bab- 
bitt, because it admits that her interest therein is largely in excess of 
the amount claimed by the complainants to be due to them from the 
said Anna D. Babbitt. 

The notes referred to were given under the following circum- 
stances: Early in the month of March, 1902, Mrs. Babbitt's atten- 
tion was directed to an advertisement in the New York Sunday 
Herald, which represented in substance that one Helffrich could 
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procure loans as desired, upon estates in expectancy. She thereupon 
called upon Helflfrich, who introduced her to a representative of the 
New York Finance Company; which company had an office in the 
same building with Helffrich. There is some conflict in the evidence 
as to who the representative of the finance company % was, to whom 
Mrs. Babbitt was in the first instance introduced, but at all events, 
after an interview between Mrs. Babbitt, such representative, and 
Helffrich, the latter drew up an agreement dated March 11, 1902, 
which recited that Mrs. Babbitt had applied to the New York Finance 
Company to negotiate a loan for her of $10,000, on a certain legacy 
or devise, as it was called, coming to her under an irrevocable deed of 
trust made by Charles G. Campbell, of Morristown, N. J., to Fidelity 
Trust Company, as trustee, which said legacy or devise, it was further 
recited, was to come into her actual possession at the death of said 
Campbell, and that said loan was to be negotiated upon certain terms 
and conditions therein stated, the pertinent parts whereof are as fol- 
lows: 

'*And I do further undertake and agree with the said New York Finance 
Company that, in consideration of its negotiating th'<e aforesaid loan for me, and 
of guarantying me against any demands for the payment of the principal there- 
of, and against any foreclosure of the same until after the death of the afore- 
mentioned Charles Q. Campbell, and also of its paying the interest on the said 
loan for me as the same may from time to time accrue at the rate of 6 per cent 
per annum, and also of the payment of the premiums upon a satisfactory policy, 
of Insurance upon my life as they may from time to time mature and become 
payable, that there shall be paid to the New York Finance Company for such 
services and advances as aforesaid, the sum of five thousand dollars ($5,000) 
together with the actual moneys advanced for interest and' premiums as here- 
inbefore recited ; it being understood and agreed, however, that the said sum 
of. five thousand dollars, together with the afore-mentiohed advances on ac- 
count of interest and premiums, and together with the principal loan of ten 
thousand dollars, shall be paid out of the legacy and devise hereinbefore re- 
ferred to." 

And, in addition to the foregoing, by the last paragraph of the agree- 
ment, it was provided that Mrs. Babbitt should execute and deliver 
such instruments as might be necessary to secure the payment of the 
loan of $10,000, and the moneys to the New York Finance Company 
as therein above recited. 

The foregoing agreement was signed and sealed by Mrs. Babbitt, 
and witnessed by her husband and Mr. Helffrich. In brief, it shows 
that the company was to negotiate a loan of $10,000 for Mrs. Babbitt, 
and was to be paid for its services in guarantying the continuance of 
the loan, and advancing interest and life insurance premiums, the sum 
of $5,000. The matter of procuring the loan of $10,000 for Mrs. 
Babbitt, was intrusted by the New York Finance Company to one 
Charles H. Burr, a member of the bar of the state of Pennsylvania, 
who, in turn, spoke of it to one James McF. Gummey, then engaged 
in real estate business in Philadelphia. Both of these men were di; 
rectors in the finance .company, and Gummey had general charge of the 
investnrients of Mr. Wood. The loan was subsequently recommend- 
ed to Mr. Wood by Gummey, and he, Mr. Wood, and Mr. Burr, later 
went to. Newark and looked at some of the real estate included in the 
trust, and after such examination, Mr. Wood agreed to take the loan, 
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and on the same day further agreed to take from the New York 
Fintnce Company, a note of Mrs. Babbitt for $5,000, which should 
be secured on the same trust estate, subject only to the lien thereon 
in favor of the $10,000 loan, which he had already agreed to take. 
The $5,000 loan to the company, however, was to be secured to Mr. 
Wood, not only by the indorsement to him, by the New York Finance 
Company, of Mrs. Babbitt's note for that amount, and by an assign- 
ment of her interest in the trust estate given the finance company as 
security for its payment, but also by the finance company's own note 
to Mr. Wood, for $5,000, payable in five years. After arranging the 
matter upon the above basis, Mr. Wood left the matter in -the hands 
of Messrs. Burr & Gummey for completion, and the transaction was 
subsequently carried out on the basis above outlined. Mr. Wood, in 
his private books, always treated the transaction as a single loan of 
$15,000. So far as the evidence discloses, he knew nothing of the 
consideration of, or circumstances under which, the $5,000 note was 
given by Mrs. Babbitt. He relied on Gummey, however, to see that 
the papers were put in proper form, and paid over his money to Mr. 
Burr, who was the Philadelphia agent of the New York Finance 
Company. He first offered his check for the loan to Gummey, who 
told him, as a matter of convenience, to hand it to Mr. Burr, which 
he did ; that this sum of $15,000 went to the New York Finance Com- 
pany from Mr. Wood for the purpose above stated is incontrovertible. 
^The evidence clearly shows it, and as clearly shows also that Mr. 
Wood did not, at any time, receive any bonus or usurious interest, 
or have knowledge that any was taken, or was to be taken by anybody, 
if such was the fact. It further affirmatively appears that no promise 
or agreement was made to Wood that he should at any time receive 
anything above legal interest upon the moneys he had loaned. So far 
as the evidence discloses, he, in good faith, made a loan of $15,000 
upon the securities indicated, and received 6 per cent, interest thereon 
to the time of his .death. Mr. Wood subsequently made other loans 
of a somewhat similar character through the New York. Finance 
Company, but they have no bearing upon this transaction, since it ap- 
pears that this was the first he had ever had with the company, and 
also the first, or nearly the first, that the company itself had had. It 
may appropriately be said at this point that the answer of Mrs. Bab- 
bitt grounds her claim for relief substantially, upon the allegation 
that Mr. Wood and the New York Finance Company were "one and 
the same person or concern, or if not one and the same person and 
concern, the said William Brewster Wood was a stockholder or part- 
ner in said New York Finance Company, or had some interest there- 
in, or such close business relations with it as that whatever profit or 
money was made or attempted to be made legally and illegally by the 
said New York Finance Company, was shared in by, and paid to^ the 
said William Brewster Wood." Not only were these allegation/ not 
proved, but tbey were absolutely disproved, The evidence establishes 
that Wood never at any time had any interest in, connection with, or 
control over, that corporation or its affairs, ^nd that he never, in any 
'way^ shared in its profits or business. Briefly stated, then, Mr. Wood 
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loaned $15,000— $10,000 of which was secured by a note of Mrs, Bab- 
bitt to his order, accompanied by an assignment to him of her in- 
terest in the trust above referred to, and the balance of which was 
loaned by him to the New York Finance Company upon the note of 
Mrs. Babbitt, for $5,000 to the order of, and indorsed to him by, the 
New York Finance Company, secured by an assignment from the 
company of her interest in said trust held by it as collateral to the 
note, and also by the note of the New York Finance Company for 
$5,000, payable to Mr. Wood in five years from its date. Mrs. Bab- 
bitt received on the $10,000 note when the transaction was completed, 
$9,200 in cash, $500 additional by check to her order, which she in- 
dorsed to her broker, Helffrich, while $300 was reserved by the New . 
York Finance Company, by her consent, until she* should present to 
such company a satisfaction piece or discharge of a judgment entered 
against her in one of the courts of New Jersey, for substantially that 
amount. The evidence shows that, although she paid this judgment 
about a year ago, she never informed the company of that fact, much 
less produced to the company a satisfaction piece or disdiarge there- 
of, hence it was fully justified in retaining that sum under the agree- 
ment, for her account. Mrs. Babbitt has therefore received full value 
for the $10,000 note, which she made to Wood's order. As to the 
note for $5,000, it appears that the New York Finance Company has 
advanced, pursuant to the agreement above set forth, all the interest 
which accrued on the $10,000 note, prior to the death of Charles G. 
Campbell, and also the insurance premiums on the policy taken out 
on her life, aggregating in all between $3,000 and $4,000. 

The burden of proof always rests upon the party setting up usury. 
The facts necessary to constitute it must be clearly established beyond 
reasonable doubt by the decided preponderance of evidence. It is 
not enough that the circumstances proved, render it highly probable 
that there was a corrupt bargain ; such a bargain must be proved, and 
not left to conjecture. Berdan v. Trustees, etc., 47 N. J. Eq. 3, 10, 
21 Atl. 40, s. c. affirmed on the opinion below, 48 N. J. Eq. 309, 24 
Atl. 130 ; Taylor v. Morris, 22 N. J. Eq. 606, 612 ; Guardian Mutual 
Life Ins. Co. v. Kashaw, 66 N. Y. 544, 647, 648. In the view I take 
of this case, however, it is unnecessary to determine whether the 
$5,000 note was usurious in its inception or not, since I find that Mr. 
Wood became the owner and holder of it for full value before maturity, 
and without notice of any illegality or infirmity connected therewith. 
These facts under the "negotiable instrument law" of the state of 
New York, passed in 1897, render the note free from defenses avail- 
able to prior parties among themselves. But aside from this, and as- 
suming that the $5,000 note was taken as a bonus in pursuance of a 
usurious contract or agreement between Mrs. Babbitt and the finance 
company, such defense cannot be imputed to Mr. Wood, or his ex- 
ecutors, without affirmative proof that he had some knowledge of, or 
interest in, the illegal transaction, which, as' already stated, he did not 
have. Lane v. Washington Life Ins. Co., 46 N. J. Eq. 316, 19 Atl. 
617, 618 ; Guardian Mutual Life Ins. Co. v. Kashaw et al., 66 N. Y. 
544; Van Wvck et al. v. Watters, 81 N. Y. 352; Philiprs ct al. v. 
Mackellar, 92 N. Y. 34. 
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I have considered the issue presented in this case upon its merits, 
and the conclusion I have reached renders it unnecessary to consider 
v^rhether usury was well and sufficiently pleaded within the establish- 
ed rules on that subject. Nevertheless, as the insufficiency of the an- 
swer in that respect has been raised and strongly urged, it is "not im- 
proper, and perhaps, upon the whole, it is better fiiat it should be 
passed upon, particularly as, in my opinion, the answer is deficient 
in the respect rhentioned. It is well nigh impossible to determine 
therefrom, whether the pleader intended to allege that the two notes 
constituted one or two transactions, or whether one or both of them 
were usurious, and, if so, whether they were usurious under the law 
of the state of New York, or of the state of Pennsylvania, or of both. 
At one time the allegation is made that the transaction was usurious 
under the law of Pennsylvania, again under the law of New York, and 
still again under the law of both states. Considered as a whole, the 
answer is loosely drawn, has no direct averment of corrupt intent, and 
the facts and circumstances of the alleged usurious contract are not 
set forth with any degree of precision. The answer is of an omnibus 
forn), and apparently wars designed to meet any and every situation 
which the evidence might discover. In 22 Enc. of PL & Prac, at the 
bottom of page 430, the rule of correct pleading in such cases is laid 
down as follows: 

"The rule in regard to the pleading of usury has always been exceedingly 
strict. * * * It is necessary both at law and in equity, that the plea and 
answer should specifically set forth with the utmost certainty and distinctness, 
the terms and nature of the usurious agreement or transaction and all the 
facts and circumstances relating thereto. A general averment of usury is 
never suflScient" 

The doctrine thus laid down is sustained by numerous authorities 
cited in the footnotes. See, particularly, Kase v. Bennett, 54 N. J. 
Eq. 97, 33 Atl. 248 ; Taylor v. Morris, 22 N. J. Eq. 606, 611, the former 
case holding (page 101 of 54 N. J. Eq., page 250 of 33 Atl.) that the 
rule of pleading this defense is even stricter in equity than at law. 

A decree will be entered in favor of the complainants for the amount 
due upon the two notes, with interest besides costs. 



UNITED STATES v. MacAKDREWS & FORBES 00. et aL 

(Circuit Court, S. D, New York. December, 1906.) 

i. AIowopOLTES— Combinations in Resi-raint oi Interstate Cohmebob— In- 
dictment. 

Ad Indictment under section 1 or 2 of the anti-trust law of July 2, 
1890 (cliapter 647, 26 Stat 209 [U. S. Comp. St 1901, p. 3200]), for en- 
gaging in a combination in restraint of Interstate commcrcet or for at- 
tempting to monopolize a portion of the same, sufficiently sets out the time 
of the combination or attempted monopoly when.lt alleges the. time, when 
the several act relied on to establish the offense were done, and it is not 
essential to set out the precise time when the purpose was formed or the 
plan of the combination or attempted monopoly was first derised. 
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2. Same^-Oombination and ConSpibacy. 

Such an indictment for engaging in a combination and aim for a coo* 
spiracy in restraint of interstate commerce considered, and lield, s% suffi- 
ciently describe the combination and conspiracy. 

3. iNDioTifENT— Duplicity. 

An indictment under the anti-trust law of July 2, 1890 (chapter 647, 
26 Stat 209 [U. S. Comp. St 1901, p. 3200]), charging In separate counts 
a combination and a conspiracy In restraint of interstate trade and an at- 
tempt to monopolize a portion of such trade, all based in the same trans- 
actions, is not bad for duplicity as to either count, on the theory that each 
alleged overt act set out to support the charge of conspiracy is charged as 
a separate offense. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 27, Indictment and 
Information, §§ 337-349.] 

4. MoNOPOUEs— Combinations in Resibaint op Interstate Commebce— In- 

DiCTMENi>— Join DEB OP Defendants— CoBPOBATioNs and Opficebs. 

In an indictment under the anti-trust law of July 2, 1800 (chapter 
647, 26 Stat 209 [U. S. Comp. St. 1901, p. 3200]), the (Senses thereunder 
being made misdemeanors, all who aid in their commission may be charged 
as principals, and a corporation and its officers, who personally partici- 
pate in committing the same, may be joined as defendants, although their 
acts may have been separate and not done at'the same time. 

5. Same—Natttiie op Schemes Prohibited— Epfect' on Interstate Commercb. 

Whether any given business scheme falls within the prohibition of the 
anti-trust law of July 2, 1890 (chapter 647, 26 Stat 209 [U. S. CJomp. St 
1901, p. 3200]), as a combination or conspiracy In restraint of interstate 
commerce, or an attempt at monopoly of a portion thereof. Is to be de- 
tenu ined by its effect on Interstate commerce, which need not be a total 
stj Impression of trade nor a complete monopoly, but it is sufficient if Its 
necessary operation tends to restrain interstate commerce, and to deprive 
the public of the adyantages flowing from free competition. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 85, Monopolies, U 
10-14.] 

a Sams. 

A secret arrangement between two corporations, which together pro- 
duced about 85 per cent of all the licorice paste consumed in the United 
States and sold to consumers throughout the country, by which they ceased 
competition, fixed from time to time the prices at which each should selU 
and apportioned the customers between th^n, and also by concerted ac- 
tion secured contracts with their chief, if not only competitors, which 
enabled them to control elthei* the output of such competitors or the prices 
at which and the persons to whom they should sell, and in pursuance of 
which scheme they were enabled to and did advance the price of the lir- 
ticle to all purchasers nearly 50 per cent within a few months, was one di- 
rectly affecting interstate conmierce, and constiLtutes a combination and 
conspiracy in restraint of such commerce, and an attempt to monopolii^ 
a portion of the same, within the prohibition of the anti-trust law of 
July 2, 1890 (chapter 647, 26 Stat 209 [U. S. Oomp. St 3901, p. 3200]). 
[Ed. Note.— For cases in point, see C^ent Btg, vol. 85^ Monopolies^ f 13.) 

7. Same— JoiNDEB op Dependants in Indictment. 

In an indictment against such corporations under the statute, their 
presidents, who are alleged to have personally made the arrangement and 
participated in carrying it out may be joined as defendants, and cannot 
claim immunity on the ground that they were not personally engaged iMji 
interstate commerce. 

8. Corporations— Criminal Responsibilitt— Consfibact. 

A corporation may be liable criminally for the crime of conspiracgr. 
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9. MaiiopoLiES—lNDiOTUiNT UNDEB Azcti-Tbust Law— Joinoeb Or Defend- 

▲1VT8. 

A number of defendants may be charged jointly, under section 2 of 
the fiTiti-tmst law of July 2, 1890 (chapter 647, 26 Stat. 209 [U. S, Oomp^ 
St. li>Cl, p. 3200]), with the crime of attempting to monopolize a part of 
interstate oommerce. 

On Demurrer to indictment. 

Henry L. Stimson, U. S. Atty., and Edwin N. Hill, Special U. S. 
Atty. (Henry VV. Taft, Felix H. Levy, Edwin P. Grosvenor, and 
Oliver E.' Pagan, Special Assistants to the Attorney General, of coun- 
sel). 

A. H. Burroughs, for corporate defendants. 

Ernest E. Baldwin, for individual defendants. 

De Lancey NicoU, W. W. Fuller, John D. Lindsay, and Junius 
Parker, of counsel for all the defendants. 

HOUGH, District Judge. The indictment demurred to alleges 
violations of sections 1 and 2 of the act of July 2, 1890 (chapter 647, 
26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]), commonly known as 
the "Sherman Anti-Trust Law," and contains three counts, the first 
charging a combination, and the second a conspiracy in restraint of 
interstate trade and commerce, while the third asserts an attempt to 
monopolize a portion of the same. All the counts are based upon 
the same allegations of fact, and, in effect, assert that the same doings, 
facts, and circumstances constitute at once a combination, conspiracy, 
and monopoly. 

The indictment sets forth in the first count that: (1) Between De- 
cember 8, 1903, and June 18, 1906, (2) the corporate defendants were 
engaged in certain business, and (3) the individual defendants were 
the presidents of the said corporations, and (4) by authority thereof 
carried on the same business, which (5) was interstate business, and 
(6) amounted to 85 per cent, of the whole trade in licorice paste, (7) 
which business should have been conducted competitively as to (8) 
prices, (9) relative extent of each company's trade, (10) customers 
sought for and obtained by each company, and (11) terms and condi- 
tions of sale, and (12) this competitive method of business the cor- 
porate defendants would have followed if (13) all the defendants had 
not (14) engaged in an unlawful combination, which (15) during 
the period first specified (16) they all did engage in, and. (17) did so 
by the several means next described in the indictment, whereby (18) 
interstate trade was restrained (19) in the several ways next also 
described. Then follows a general description of the "ways" in 
which, and the "means" by which trade was restrained, during the 
period alleged, to wit: First competition was destroyed (this is a 
"way in which") because (a) the defendants agreed that there should 
be no comf)etition, and (b) fixed excessive noncompetitive prices ac- 
cordingly, and (c) sold for such prices only, and (d) procured others 
to do the like, (a) to (d) are "means by which." The second "way 
in which" is that all customers were apportioned among the corporate 
defendants and their allies ; the third that production was limited, and 
the fourth that uniform contracts were required from customers. Ap- 
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propriate "means" are alleged "by which" the second, third and 
fourth "ways" were rendered eflFective. 

The first (or combination) count then shows at great length very 
numerous "overt acts" which are really statements of intended evi- 
dence, and reveal the sequence of events and the resulting conditions 
as follows: Prior to and on December 8, 1903, the MacAndrews & 
Forbes Company (hereinafter called the "MacAndrews Company") 
was engaged in the manufacture and sale of licorice paste, having 
factories in Newark and Camden, in the state of New Jersey, and 
offices in the city of New York ; the J. S. Young Company (hereinafter 
called the "Young Company") was similarly engaged at Baltimore, 
Md. The defendants Jungbluth and Young were (and at the time 
of the presentment of this indictment still were) the presidents of the 
MacAndrews Company and Young Company, respectively. Licorice 
paste is a substance made from a root not grown in the United States, 
and is (beside certain apparently limited uses in pharmacy) a prime 
necessity for the manufacture of plug and smoking tobacco, as well 
as of snuff and cigars. At the time first mentioned the MacAndrews 
Company seems to have been by much the largest producer of paste 
in this country, and, taken together, the two corporate defendants are 
said to have supplied about 85 per cent, of our national requirements 
for this substance. There was and is also a manufacturer in Provi- 
dence, R. I. — one Lewis — and also one in New York — ^Weaver & 
Sterry — ^neither doing a large business, but both seemingly worthy of 
consideration. Collectively these four producers of paste appear to 
have been actually supplying almost the entire trade demand. On 
December 8, 1903, a written agreement was executed by and between 
the corporate defendants, whereby, through the device of owning con- 
trol of the common stock of the Young Company, and guarantying 
ample dividends on the preferred stock thereof, the MacAndrews 
Company became for all practical purposes the owner of the Baltimore 
business, and after that date the Young Company, although maintain- 
ing a separate corporate existence, becapie the creature of the Mac- 
Andrews Company, whose officers even issued orders directly to at 
least one person known to the public only as an agent of the Young 
Company. Shortly afterward, and on December 31, 1903, the Young 
Company effected a written contract with Lewis, of Providence, where- 
by the latter agreed for the space of five years to limit his production 
to a fixed amount per annum, on which the Young Company guaran- 
tied him a certain profit, one-fourth of which, however, was semian- 
nually to flow back to the Young Company, while the profit on any ex- 
cess production and sale by Lewis was to go entirely to the latter 
company, which was also given power to regulate Lewis' sale price, 
provided that his minimum profit was not thereby destroyed. For rea- 
sons not shown, Lewis' price was always to be one-quarter of a cent 
per pound less than that of the Young Company. The subsequently 
alleeed transactions show that the control of Lewis* business thus es- 
tablished (extended to limiting his customers, and declaring to whom 
he could and could not sell his produce. 

Three of the four above-mentioned producers of paste having thus 
been bound together by careful contracts, the Young Company, on 



Digitized by 



Google 



UNITED STATES Y. MAC ANDREWS A FORBES CO. 827 

January 2, 1904, authorized Lewis to sell at 7 cents per pound, and on 
January 11 it informed the trade generally that its price was 7J4 cents. 
So far as alleged in the indictment trade conditions remained as above 
outlined until the middle of March, when the defendant Young advis- 
ed Jungbluth that he thought Weaver & Sterry of New York were 
ready "to come to some agreement," and quoted Sterry as thinking 
the time ripe for a **sharp advance/' Apparently some of the con- 
sumers were of the same opinion^ and by May 9th Young wrote that 
some manufacturers had concluded to "stock up all they can," and fur- 
nished Jungbluth with a list of certain orders received by his com- 
pany, tending to prove the truth of his suspicion. Whereupon, on 
May 14th the MacAndrews Company, having received an order from 
a manufacturer on Young's list, replied that they had raised their 
price to 9 cents per pound, and by circular letter informed the trade 
to the same eifect. Two days later the Young Company advised the 
trade that their price had risen to 8J4 cents, and thereafter it is al- 
leged that the quoted rates for licorice paste furnished by the Mac- 
Andrews Company were always higher by .}4 cent per pound than 
those of the Young Company, which in turn gave a price one-quarter 
of a cent a pound, greater than that of Lewis. This "sharp advance" 
evidently did not quench the desire of some manufacturers to lay in an 
ample supply of paste against the possibility of a further rise, which 
desire was met in the instances given by informing one applicant that, 
"owing to political and other conditions in the licorice root produc- 
ing countries," no continuing contract for deliveries could or would 
be made, and telling another that the quantity demanded was beyond 
his "normal requirements," therefore, ^nly one-quarter of the amount 
asked for would be sold to him. This last applicant was the well 
known house of Bagley & Co., and in early June the Young Com- 
pany warned both Lewis and the MacAndrews Company against this 
concern's tendency to "stock up," which the defendant Young had so 
paternally checked. By the end of June, 1904, the negotiations be- 
tween Young and Weaver & Sterry had resulted in an alleged agree- 
ment, not reduced to formal contract, so far as shown, that the uni- 
form minimum price for paste should be fixed at 9J/^ cents per pound 
after July 1st, that no contracts for furnishing an indefinite quantity 
even at that price should be made, and that such price agreement 
should endure, as between the paste producers, until the close of 1906. 
Jungbluth was in Europe at this time, but cabled his assent to the 
scheme on July 2, 1904. 

Subsequent events appear to show that for the limited trade per- 
mitted to Lewis the minimum price was still to be one-quarter cent per 
pound lower than that charged by the Young Company and Weavei 
& Sterry. Immediately after July 2d, therefore, it is alleged that the 
Young Company advised customers of the 9J/^ cent price, while the- 
MacAndrews Company quoted 10 cents as their price. Weaver & 
Sterry having thus been placated, and "maintaining their own prices 
at not less than 9>4 cents," the MacAndrews Company, on July 23d, 
advised the New York agent of the Young Company that it was "the 
better policy" for Lewis to enter into "further contracts," the form of 
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which was then "under discussion." A short time afterwards the form 
and substance of the proposed oontracts was declared to the trade at 
large, and the perfected trade arrangement is alleged to have been 
explained in a letter from the Young Company's New York agent to 
Lewis, substantially as follows: As far as pre-existing contracts 
would permit, the MacAndrews Company would thereafter sell to no 
one but the factories affiliated with the American and Continental To- 
bacco Companies; and in case any other manufacturer attempted to 
buy from the MacAndrews Company, the action to be taken by that 
company would "be effective" ; and, so far as is shown by the indict- 
ment, it was effective,, and consisted in uniformly demanding a higher 
price for the product than any one else suggeted. To the "inde- 
pendent tobacco manufacturers" (i. e., others than those comprised 
in the so-called "trust") Lewis and the Young Company offered a 
form of contract, binding for two years, whereby the supply demand- 
able by the manufacturer was fixed at a minimum which he had to 
take, and a 25 per cent, greater maximum, which was all he could get, 
at 9^ cents per pound from the Young Company, and 9J4 cents a 
pound from Lewis, with a covenant on the manufacturer's part not 
to resell, and the price to be subject to increase for the second 
year. The persons with whom Lewis could make this agreement were 
fixed ultimately by the MacAndrews Company, which instructed both 
Lewis and the Young Company to sell to no one whose requirements 
exceeded 20 cases per annum and who failed to sign the proffered con- 
tract. Those who objected to the contract and "very small consumers" 
(i. e., those using less than 20 cases per year) might still obtain paste 
at 10J4 cents per pound from Lewis, or 10J4 cents per pound from 
the Young Company; but, as seems to have been authoritatively sug- 
gested by the Young Company's agent, the "small people" would "not 
be able to get their supplies elsewhere, as the MacAndrews Company 
would have none to sell them anyhow." 

The "independent" trade, which seems to mean the general public, 
did not view the result of these arrangements with pleasure. In- 
stances are alleged of continued endeavors to get paste, first from one 
and then from another producer. Such infractions of discipline the 
MacAndrews Company met with a form of letter enjoined upon and 
distributed by the Young Company, stating that, "in view of present 
and prospective conditions mainly as to supplies of root," it was 
thought best to supply only those manufacturers who were "willing 
to join us in contracts as presented to you," i. e., the two-year obliga- 
tion heretofore described. These measures were apparently "effec- 
tive," and by September 2d one firm of the most persistent seekers 
after licorice paste not furnished under long contract at 9% cents per 
pound had telegraphed their submission, and extended with some 
humor their "hearty congratulations'' to the defendant Young, who 
had forced the contract upon them; while before the close of that 
month it is alleged that all demands for paste from persons who had 
not contracted were bluntly declined for that reason, unless the ap- 
plicant belonged to the class of "very small consumers," for whom the 
Young Company's open price was lO^^ cents per pound. 
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If therefore it shall appear that the allegations of the indictment are 
well pleaded, it is admitted, for the purposes of this hearing, that 
within the space of eight months the corporate defendants, by the ex- 
ecution of corporate agreements and an arrangement of their cor- 
porate activities, in respect of which the individual defendants were 
the efficient devisers and performers, had obtained substantial con- 
trol of a business whose produce is essential to one of the largest ac- 
tivities of the coimtry, and had parceled out between themselves and 
their allies the trade of the Union, so that any given manufacturer's 
business freedom was reduced to a choice between signing a con- 
tract to take what he required from the producer selected for him by 
the MacAndrews Company, or paying a substantially higher price, than 
that named in the offered contract, provided he was permitted to buy 
anything after refusing such contract. During the same short period, 
and as a part of this successful campaign, the open price of the com- 
modity had been raised nearly 50 per cent., i. e., from 7J4 to 10J4 
cents per pound, and the increase been made effective for two years — 
a term not expired at the date of finding this indictment, viz., June 
18, 1906. 

' The second or "conspiracy" count charges that the defendants did 
"knowingly conspire" and "engage in a conspiracy" in restraint of 
the same interstate trade within the same period, and did the same 
things in the same way set forth in the same manner as in the first 
count; while the third or "monopoly" count charges that "in and by 
engaging" in the combination first charged the defendants "know- 
ingly attempted to monopolize" the interstate trade in licorice paste. 

The specifications of demurrer may be divided into those directed 
(1) to the form of the indictment, and (2) to the substance thereof. 

In point of form it is urged: (a) That the first and third counts do 
not sufficiently allege the time when the pretended combination or mo- 
nopoly took place or was committed, (b) That the combination count 
is bad, because it does not describe the combination, but only its results 
and effects, without any averment as to how it was to operate in re- 
straint of trade, or that it was when the defendants engaged therein a 
prohibited combination, (c) That the conspiracy count is bad because 
it does not sufficiently describe the alleged conspiracy, (d) That all the 
counts are bad for duplicity, and none of them "charge" the crimes al- 
leged, (e) That in all the counts there is an improper joinder of the 
corporate and individual defendants, as to which the corporations com- 
plain that they are indicted for a violation of law by their officers, 
while the individuals complain that they are indicted for a violation of 
law by their corporations, but both declare that they are not jointly 
indictable therefor. 

In point of substance it is urged: (a) That none of the counts 
describe a crime under the Constitution and laws of the United States, 
inasmuch as the facts shown can produce at most but an indirect and 
incidental effect on interstate trade and commerce, (b) That the 
individual defendants are not alleged to have been, and were not, 
engaged in interstate commerce, (c) That the individual defendants 
cannot be guilty under the circumstances shown of any crime under 
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either section 1 or section 2 of the anti-trust law; every act alleged 
being a corporate act. (d) That the conspiracy count is bad because a 
corporation cannot be guilty of conspiracy. And (e) The monopoly 
count is bad because but one person, acting alone, can be guilty of 
the offense created by the statute. 

(a) Time of combination and monopoly. It is true that the gist 
of the alleged offenses is the combination or the attempt at monopoly, 
but it is not true that the offenses are complete when the combination 
is mentally formed or the mental intention to monopolize arises. The 
statutory offense, and the one charged herein, does not depend upon 
"a single agreement, but [on] a course of conduct intended to be 
continued" ; yet, nevertheless, "the thing done and intended to be done, 
is perfectly definite." Swift v. United States, 196 U. S. at page 400, 
25 Sup. Ct. 281, 49 L. Ed. 518. That case arose on the civil side of 
the court, but it is to be remembered that the same facts and acts 
which expose violators of this statute to civil suit also render them 
subject to indictment. In this case, while the time is indefinite, the 
thing done is definite, and that is all that the statute requires. 

To show that an exact time may be, and therefore must be, as- 
signed for the commission of the offense of combination, the de- 
fendants argue upon the meaning of the word "engage" as used in the 
statute, and strenuously urge that since the oflFense prohibited is that 
of "engaging in" a combination, it must .be complete as soon as the 
accused employs his attention or effort in or about the same, that such 
employment of attention or effort is capable of precise assignment 
in point of time, and they challenge the prosecution to name the day. 

The statute is not directed against such an abstraction as this. It 
does not require on the part of the prosecution clairvoyance to dis- 
cover or locate the offense. Its prohibition is not directed against 
a state of mind, but against a state of facts. The facts do not 
simultaneously occur; the events are not contemporaneous. It may, 
and naturally would, require time for the working parts of the com- 
bination to become co-operative, or for the monopoly to become more 
than a hope; and what is forbidden and renders the actors obnoxious 
to the criminal law is not an undiscoverable thought or hope, but a 
perfectly obvious result or condition. The condition or state of facts 
against which the statute is directed is a continuing condition, and 
therefore the offense of creating and maintaining that condition is 
necessarily a continuing oflfense, and does not, from its very nature, 
require greater particularity in assignment than is used in this in- 
dictment. 

(b) Combination not described. The argument that the indict- 
ment describes only the results and effects of the combination, but not 
the combination itself, rests, I think, on a misreading of that instrument. 
Admitting that it is necessary to charge, not only the commission of the 
offense, but "all the circumstances constituting" the sam^ (United 
States V. Greenhut [D. C] 51 Fed. 205; Re Greene [C. C.] 52 Fed. 
104), and excluding from consideration the "overt acts," the com- 
bination count not only charges the offense in ampler words than those 
of the statute, but shows by the "ways in which" the offense was com- 
mitted all the necessary circumstances; i. e., that the defendant de- 
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stroyed competition, apportioned customers, limited production, and 
required uniform contracts. The "means by which" of the indict- 
ment are explanatory of the above clear averments, which show both 
the nature of the combination and the method of its operation. 

The special argument for the individual defendants on this branch of 
the demurrer seems to me to rest on the idea that there must have been 
a time when the corporations entered into a contract or contracts, 
which contractual relation was, in and of itself, the prohibited combina- 
tion, and that the statute should not be construed to apply to thoge who, 
not being parties to such original agreement, merely participated at a 
subsequent time in furthering the objects thereof. "Combination" is 
a word not yet possessed of an accurate legal meaning; its place in 
the terminology of criminal law is, I believe, no older than this statute. 
Of itself it means no more than "co-operation" — a union of effort — 
and if I am right in believing the act to be aimed at the result of such 
united effort or co-operation, it can make no difference whether those 
personally assisting in or contributing to such wrongful result were 
original laborers in the vineyard or came at the eleventh hour; their 
statutory recompense is the same. 

(c) The conspiracy not described. Unlike "combination," "conspir- 
acy" is a term of art. In the anti-trust law it is to be interpreted in- 
dependently of the preceding words (United States v. Debs [C. C] 64 
Fed. at page 747), and an indictment thereunder should therefore de- 
scribe something that amounts to a conspiracy under the act conform- 
ably to the rules of pleading at common law, as perhaps modified by 
general federal statutes. The elements of conspiracy to be here con- 
sidered are that it must depend upon the concerted action of two or 
more persons^ to accomplish an unlawful result by any means, or a 
lawful result 'by unlawful means. Pettibone v. United States, 148 
U. S. 197, 13 Sup. Ct. 542, 37 L. Ed. 419. The statute declares, in 
effect, that if the purpose of the concerted action is to restrain trade be- 
tween the states, such purpose is unlawful, and the concert of action is 
a conspiracy. It is wide enough to cover, not only a destruction of the 
trade of competitors by wrongful means, as in United States v. Pat- 
terson (C. C.) 65 Fed. 605, but any restraint of interstate trade if 
the same be accomplished by a predetermined and concerted action of 
two or more individuals. It is not necessary on demurrer to draw a 
distinction between the crimes of combination and conspiracy ; the sole 
question is whether the second count states a conspiracy within the act. 
It is admitted that "what was done in pursuance of the alleged con- 
spiracy is irrelevant, and cannot be laid hold of to enlarge the necessary 
allegations of the indictments" (United States v. Patterson, supra, at 
page 639 of 65 Fed. ; United States v. Britton, 108 U. S. 204, 2 Sup. 
Ct. 531, 27 L. Ed. 698). I^aying aside, therefore, the details of the 
"overt acts," I believe, by the same reasoning hereinbefore applied to 
the combination count, that the conspiracy count does describe both 
the nature of the combined action and the illegality of the object 
sought to be accomplished. 

(d) Duplicity, etc. The analysis of the indictment first above made 
convinces me that each alleged offense is sufficiently charged. The 
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suggestion of duplicity rests upon the assumption that each one of the 
alleged "overt acts" is charged as a separate indictable offense. The 
same analysis shows the error in this argument. The true reason for 
the rule against duplicity is that the "jury cannot split up a count in an 
indictment, and find the accused guilty of a part and not guilty of the 
balance; their verdict must be an entirety." State v. Smith, 61 Me. 
386. I can see no possibility of the jury being thus misled in this case. 

(e) Improper joinder. By this branch of the demurrer all the de- 
fendants admit that the acts alleged were done. The individuals aver 
that, ex necessitate rei, the acts were of the corporation. The corpora- 
tions declare that, inasmuch as no corporation can commit a crime ex- 
cept through human instrumentality, the acts were human; but, as 
there was but one crime, it must be fundamentally wrong to charge 
both the corporation and its instrument therewith. This argument 
seems to depend upon the assumption that every factum set forth in the 
indictment is a piece of joint activity by all the defendants. This is 
not true. It is charged that the unlawful combination, conspiracy, or 
monopoly was the result of joint action, but all of the persons alleged 
to be jointly responsible were not necessarily all doing the same things 
at the same time. There is nothing inherently impossible in the cor- 
porations doing one thing and the individuals another at or about the 
same time, which things were utterly different ; yet all, when dovetailed 
together, go to make up the joint product labeled by the act — combina- 
tion, conspiracy, or monopoly. It is conceivable that the evidence may 
show that the individual defendants were not free agents, but acted 
under a species of corporate coercion, for which they should not be held 
personally responsible ; but it is impossible to arrive at this conclusion 
on demurrer. The series of cases arising under the indictment regard- 
ing the Distilling & Cattle Feeding Company (In re Greene [C. C] 
62 Fed. 104, U. S. v. Greenhut, 51 Fed. 205, and In re Terrell [C. C] 
51 Fed. 213), show no more than that the courts have conclusively 
presumed that the relation between a corporation and its stockholder 
is not such that the latter can be held to criminal responsibility for a 
violation of the law in which he is not alleged to have personally 
participated. 

It is not without significance that offenses as serious, in congression- 
al opinion, as those created by this statute are made misdemeanors. 
When the statute declares that certain acts notoriously to be accom- 
plished under modem business conditions only through corporate in- 
strumentality shall be misdemanors, and further declares that the word 
"person" as used therein shall be deemed to include corporations, such 
statute seems to me clearly passed in contemplation of the elementary 
principle that in respect of a misdemeanor all those who personally aid 
or abet in its commission are indictable as principals. This is learnedly 
and fully treated by Van Brunt, J., in People v. Clark (O. & T.) 14 
N. Y. Supp. 642, and I am compelled to the conclusion that, under this 
statute, if the officer or agent of a corporation charged with fault be 
also charged with personal participation, direction, or activity therein, 
both may be so charged in the same indictment. This procedure has 
been followed in People, etc., v. Detroit White Lead Works, 82 Mick 
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4tl, 46 N. W. 735, 9 L. R. A. 722, and Overland Cotton Mill v. People, 
etc., 32 Colo. 263, 75 Pac. 924, 105 Am. St. Rep. 74; nor do I think 
the holding in the rebates cases (United States v. N. Y. C. & H. R. R. et 
al., lately decided in this court, 146 Fed. 298) irrelevant ta the present 
issue. The indictments in those cases were based upon those clauscfs 
of section 1 of the act of February 19, 1903 ("Elkins Act") chapter 
708, 32 Stat. 847 [U. S. Comp. St. Supp. 1906, p. 699], which de- 
clares that "anything done * * * by a corporation * * * which 
if done * * * by any * * * officer thereof * * * would con- 
stitute a misdemeanor * * * shall also be held to be a misdemeanor 
commited by such corporation," and "every person or corporation 
who shall * * * grant or give * * * any * * * rebate 
* * * shall be deemed guilty of a misdemeanor." This is not a 
specific authorization for a joint indictment; it is a declaration that the 
same act shall at one and the same time be a misdemeanor on the part 
both of the officer, who is the actor, and the corporation, who suffers 
him to act The language of that statute seems to me to render a joint 
indictment permissible, but if, as in this case and under this statute, 
that which is complained of is not one single act, which is at the same 
time individual by nature and corporate by act of Congress, but a 
condition of facts to which both corporate and individual- action may 
be contributed, a joint indictment is not only permissible, but, if it 
be desired to bring in all the actors and produce all the evidence, it 
may even be necessary. 

ftaving concluded that the material allegations of the indictment are 
well pleaded, there remain for consideration the objections going to the 
merits of the charges. 

(a) No direct effect on interstate commerce shown. Commerce 
among the states is not a technical legal conception, but a practical one, 
drawn from the course of business. The criterion as to whether any 
given business scheme falls within the prohibition of the statute is 
its effect upon interstate commerce, wljich need not be a total suppres- 
sion of trade nor a complete monopoly ; it is enough if its necessary 
operation tends to restrain interstate commerce, and to deprive the 
public of the advantages flowing from free competition.^ Cf. U. S. 
V. Chesapeake & Ohio Fuel Co. (C. C.) 105 Fed. at page 93 ; Swift 
v. United States, 196 U. S., at page 376, 25 Sup. Ct. 281, 49 L. Ed. 
518 ; Northern Securities Co. v. United States, 193 U. S., at page 382, 
24 Sup. Ct. 436, 48 L. Ed. 679. Applying these general considerations 
and the case of Addyston Pipe & Steel Co. v. United States, 175 U. S. 
211, 20 Sup. Ct. 96, 44 L. Ed. 136, to the case in hand, I have no doubt 
that the arrangement alleged in the indictment immediately, directly, 
and of intention restrained interstate trade. It is enough to instance the 
allotment of certain tobacco manufacturers to certain paste producers 
by a secret agreement that only the assigned producer would or could 
supply the needs of the manufacturer. This is a restraint of trade 
surpassing anything shown in the Addyston Case. Defendants seem 
to regard the original agreement between the MacAndrews Company 
and the Young Company as the gist of this proceeding. That was but 
the first step, and the law looks not at any particular act, biit at the 
149 F.— 63 
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aggregate effect of all the acts. The whole series of transactions is 
to be judged by its fruit, and not by the legal significance of any one 
occurrence. 

It may be admitted (to paraphrase the language of Jackson, J., in 
Re Greene [C. C] 52 Fed., at page 116) that the ownership by the 
defendant corporations of all the licorice paste in this country is not 
what the statute condemns, but it does condemn the monopoly of, or 
attempt to monopolize, the interstate trade or commerce therein. These 
corporate defendants are said not only to have obtained control of their 
principal, if not their only, competitors, but, having done this (which 
may be within the decision in the case of Sugar Refining Co., 156 U. 
S. 1, 15 Sup. Ct. 249, 39 L. Ed. 335), they have seen to it that 
their product was followed from factory to consumer, until with their 
system working perfectly they not only controlled the source of supply 
and regulated production, but regulated the consumption of every 
person in the land who reqiiired what they made. This conduct "di- 
rectly concerned the shipment of goods from one state to another," 
and operated, "not alone upon the manufacturer, but 'upon the sale, 
transportation, and delivery of an article of interstate commerce by 
preventing or restricting its sale." Montague v. Lowrie, 193 U. S. 
3a, 24 Sup. Ct. 307, 48 L. Ed. 608, as cited in 193 U. S. 390, 24 Sup. 
Ct. 436, 48 L. Ed. 679. Not only do the facts alleged show a combina- 
tion producing a result detrimental to interstate commerce, but they 
also show concerted action to bring about that result, and the result as 
shown constitutes that "virtual" monopoly in the interstate distribution 
of the substance manufactured by the corporate defendants which 
brings the matter within the decisions differentiating the modern use 
of the word "monopoly" from that grant by royal patent which was the 
origin of the phrase. People, etc., v. North River Sugar Ref. Co., 121 
N. Y. 582, 24 N. E. 834, 9 L. R. A. 33, 18 Am. St. Rep. 843 ; Id., 
54 Hun, 354, 3 N. Y. Supp. 401, 2 L. R. A. 33, 7 N. Y. Supp. 406, 
5 L. R. A. 386 ; State v. Standyd Oil Co., 49 Ohio St. 137, 30 N. E. 
279, 15 L. R. A. 145, 34 Am. St. Rep. 541 ; De Witt Wire Cloth Co. v. 
N. J. Wire Cloth Co. (Com. PI.) 14 N. Y. Supp. 277; Nat. Cotton 
Oil Co. V. Texas, 197 U. S. 115, 25 Sup. Ct. 379, 49 L. Ed. 689 ; 
United States v. Knight, 156 U. S., at page 17, 15 Sup. Ct. 249, 39 
L. Ed. 325. 

(b and c) Individual defendants not engaged in interstate commerce, 
and every act alleged a corporate act. It is seriously urged that every 
act alleged in the indictment is a corporate act, and that, as the in- 
dividual defendants are presidents of the corporations, therefore the 
acts are not their acts, even though they actively performed them ; and 
further, even if such corporate acts operated on and related to inter- 
state commerce, that the men who gave the orders, wrote the letters, 
and signed the contracts were not in so doing engaged in interstate 
commerce. 

As to the first branch of this argument I refer to my already stated 
opinion, that it cannot be ascertained upon demurrer whether the acts 
were all corporate acts or not, or whether or to what extent the in- 
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dividual defendants in doing what they did were acting as mere clerks, 
or as advisers, devisors, or abettors. 

If the second branch of the argument is sound, it must result that the 
president of a railroad and the president of a college are engaged in the 
same business, i. e., that of being president. It might as well be said 
that the governor of a state and the governor on a steam engine are 
both engaged in the business of being governor. 

(d) Corporation cannot conspire. The doctrine, much older than the 
Dartmouth College Case, 4 Wheat., at page 636, 4 L. Ed. 629, but there 
fixed in federal jurisprudence, that a "corporation is an artificial being, 
invisible, intangible, existing only in contemplation of law, and, being 
the mere creation of law, it possesses only those properties which the 
charter of its creation confers," has been the excuse for much idle and 
artificial reasoning. It was long contended that even a civil liability 
arising from evil intent could not be visited upon an artificial being. 
This fiction has vanished, and corporate liability on the civil side firmly 
established, even for assault (Lake Shore, etc., Ry. v. Prentice, 147 
U. S. 101, 13 Sup. Ct. 261, 37 L. Ed. 97), or conspiracv (Buffalo Oil 
Co. v. Standard Oil Co., 42 Hun, 153 ; Id., 106 N. Y. 669, 12 N. E. 
826 ; West Va. Trans. Co. v. Standard Oil Co., 60 W. Va. 611, 40 S. 
E. 691, 56 L. R. A. 804, 88 Am. St. Rep. 895). It was even longer 
denied that a corporation could be indicted at all. Regina v. Great, etc., 
Ry., 9 Q. B., 314. In People, etc., v. Clark, supra, the court declares 
that the legal reasoning upholding this contention was the strange 
argument that a corporation could not plead in person, and therefore 
could not be called on to answer criminally. It certainly is now ad- 
mitted law that not only may corporations (the art of pleading by 
attorney having been discovered) be indicted for nonfeasance, but for 
such deeds of misfeasance as are complete by the mere doing of the 
thing prohibited, e. g., violation of the eight hour law (United States v. 
John Kelso Co. [D. C] 86 Fed. 304) ; -receiving usurious interest 
(State V. First Nat. Bank, 2 S. D. 668, 61 N. W. 687) ; not stopping 
gaming at a fair (Commonwealth v. Agricultural Soc, 92 Ky. 197, 
17 S. W. 442). 

Authority is still producible, however, for the dogma that corpora- 
tions "cannot be indicted for offenses which derivfe their criminality 
from evil intention" (Commonwealth v. Proprietors of New Bedford 
Bridge, 2 Gray [Mass.] 339), nor "for any crime of which a corrupt 
intent or malus animus is an essential ingredient" (State v. Morris & 
Essex Ry., 23 N. J. Law, 260). Therefore, these defendant corpora- 
tions claim that since in conspiracy evil intent is of the essence of the 
crime, inherent impossibility renders the accusation futile. I think 
this is but the remnant of a theory always fanciful and in process of 
abandonment. The process is slow, but in Telegram Newspaper Co. 
v. Commonwealth, 172 Mass. 294, 52 N. E. 446, 44 L. R. A. 169, 
70 Am. St. Rep. 280, a court of great authority recently held in p 
proceeding for criminal contempt : 

"We think that a corporation may be liable criminally for certain offenses of 
which a Bpeciflc intent may be a necessary element There is no more diffi- 
culty in imputing to a corporation a specific intent in criminal proceedings than 
in clvlL" 
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And to the same effect State v. B. & O. R. R., 15 W. Va. 362, 36 
Am. Rep. 803. It is notable that the older cases asserting the immunity 
here contended for are rarely decisions granting such immunity, but 
speak of it as something theoretically true, yet not applicable to the 
matter in hand. It seems to me as easy and logical to ascribe to a cor- 
poration an evil mind as it is to impute to it a sense of contractual 
obligation. There is an obvious physical difficulty in rendering a 
corporation amenable to corporal punishment, but there is no more 
intellectual difficulty in considering it capable of homicide or larceny 
than in thinking of it as devising a plan to obtain usurious interest. 
The limitation of power does not depend upon the difficulty of imput- 
ing evil intent, but upon the impossibility of visiting upon corporations 
the punishments usually prescribed for greater crimes. The same law 
that creates the corporation may create the crime, and to assert that 
the Legislature cannot punish its own creature because it cannot make 
a creature capable of violating the law does not, in my opinion, bear 
discussion. 

(e) Monopoly by one only. Section 2 of the act (Act July 2, 1890, 
c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]) undoubtedly 
renders it possible for one single person to be punished under this 
statute for either a monopoly or an attempt to monopolize, whereas 
it is difficult to imagine one person combining, and, obviously, one 
person cannot conspire. But having regard to the modern use of the 
word "monopoly" as meaning something quite different from the 
royal grant of earlier law, I see no reason Why any number of persons 
may not enjoy a monopoly, or may not attempt to monopolize. Fur- 
thermore, it is to be remembered that even when monopoly had its 
ancient meaning, the grant of the right was not limited to one person ; 
the granteed were frequently in the plural. 

Let the demurrers be overruled. 



UNITED STATES v. MacANDREWS & FORBES CO. et aL 
(Circuit Court, S. D. New York. January 17, 1907.) 

1. CBTifiNAi. Law— Identical Oitenses. 

Where defendants were Indicted In separate counts, one for combination 
and the other for monopoly, In violation of the Sherman anti-trust law 
(Act July 2, 1890, c. 647, 26 Stat 209 [U. S. Comp. St 1901, p. 8200]), 
such ofPenses were not identical, but were legally distinct and justified 
separate punishment on conviction. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 14, Criminal Law. 
§S 32. 33.] 

2. Monopolies— Combination in Restbaint or Interstate Oomhebce^Evi* 

DENci>— Overt Acts. 

A combination in restraint of interstate commerce in violation of the 
Sherman anti-trust law was proven when the combination was shown to 
exist with intent to bring about restraint on Interstate commerce ; the overt 
acts being merely cumulative evidence from which the hitent, purpose and 
continuance of the combination might be inferred. 

On Defendants' Motion in Arrest of Judgment and to Set Aside 
the Verdict 
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Henry W. Taft, Sp. Asst. Atty. Gen. 

Delancey NicoU and John D. Lindsay, for defendants. 

HOUGH, District Judge. The indictment iriiich was considered on 
demurrer in opinion filed herein December % 1906 (149 Fed. 823), 
having come on for trial, and resulted in a verdict of guilty against 
the corporate defendants upon the first and third counts only — i. e., 
those for combination and monopoly under the Sherman anti-trust law 
(Act July 2, 1890, c. 647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 
3200]) — ^motion is now made to set aside the verdict upon numerous 
grounds, as to all which except one I have in the opinion referred to 
expressed my views, and to those views I adhere. 

It is now urged that the charges of combination and monopoly as 
stated in the indictment and explained by the evidence constitute 
but one offense, and that, therefore, either (1) the verdict is void and 
judgment thereon unlawful, or (2) that no punishment can be award- 
ed upon more than one count, as to impose a fine under both counts 
would amount to a double punishment for the same offense. This 
problem differs from that presented on demurrer. The indictment 
in form correctly charges both a combination and a monopoly; and 
circumstances certainly exist under which the evidence to support the 
charge of combination would be quite different from that proving 
monopoly. It is clear, also, that the two charges might not be prov- 
able against the same individuals ; but with the testimony before the 
court it is apparent that the evidence here was in some sense appli- 
cable to both charges, and, as the verdict shows, affected both defend- 
ants. If all the crimes charged against a given person aire committed 
in accomplishing one unlawful action or in bringing about one un- 
lawfully desired result, it is clearly improper to split up the trans- 
action into as many parts as there are crimes incident to the ful- 
fillment of unlawful desire, and thus multiply punishment by multiply- 
ing indictments or counts. 

It appears to me that the decisions relied on by the defendants de- 
pends solely on this admitted principle. Thus the forgery of a bond 
and mortgage is but one unlawful transaction, and separate indict- 
ments will not lie for forging the two instruments. People v. Peck, 
4 N. Y. Cr. R. 148. And the obligation of street commissioners to 
keep the highways in repair is a single duty, and there cannot be 
separate indictments or counts each alleging a failure to keep a par- 
ticular street in repair and all speaking as of the same date. State v. 
Commissioners, 6 N. C. 371. So, also, a conviction for arson is a bar 
to an indictment for murder in compassing the death of one burned 
in the building. State v. Cooper, 13 N. J. Law, 361, 25 Am. Dec. 
490, because the arson and the murder were simply successive stages 
of one offense. The true test of the correctness of the defendants' 
position is whether upon a review of both the facts and the law identity 
exists between the offenses proved in this case and called in the first 
combination and in the third monopoly. If identity does exist, a 
conviction under either count would be a bar to a prosecution on the 
other, and therefore a bar to punishment on both. The rule regarding 
identity of offenses is to discover whether the crimes under considera- 
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tion are in substance precisely the same, or of the same nature or 
species, or that one crime is an ingredient of the other. In this case 
the crimes of monopoly and combination are legally distinct. The 
oflfense under the firstifeunt was complete when the combination was 
actually formed with intent to bring about restraint of interstate com- 
merce. The additional overt acts were but cumulative evidence from 
which the true intent, purpose, and continuance of the combination 
^ight be inferred. But they were themselves the proof of the monopoly, 
and the monopoly consisted in their aggregate effect. That the prosecu- 
tion in overwhelmingly proving the existence, and intent, and continu- 
ance of the combination proved the monopoly does not in my opinion 
render the offenses identical, merely because all the evidence offered 
was in a sense applicable to both counts. How slight the difference may 
be to deprive the plea of former jeopardy or autrefois convict of validity 
the cases clearly show. Identity of time so that it was impossible 
to separate the evidence regarding them, is not sufficient. People v. 
Bentley, 77 Cal. 7, 18 Pac. 799, 11 Am. St. Rep. 225. Identity of 
name, though difference in substance, is no bar. Gully v. State, 116 
Ga. 529, 42 S. E. 790. An acquittal for larceny of bonds is no bar 
to a conviction for fraudulent conversion thereof. Commonwealth 
V. Tenney, 97 Mass. 60. A burglary on the second floor of a house is 
a different crime from robbery on the first floor, though the interval 
between the events is no longer than is required for the criminal to go 
downstairs (Peop!e v. Kerm, 8 Utah, 268, 30 Pac. 988), and an ac- 
quittal of murder by a shot from a gun is not a bar to accusation for 
the same murder by using the gun as a club (Guedel v. People, 43 
111. 226). See, also, Polinsky v. People, 73 N. Y. 65, where the of- 
fense of selling adulterated milk under one statute is regarded as a 
different crime from bringing adulterated milk into the city for sale 
under another statute. 

Believing that the offenses of combination and monopoly are dif- 
ferent in law, and different in substance and effect, it is necessary to 
deny all the motions now pending and made by the defendants either 
jointly or severally. It is the judgment of the court that the Mac- 
Andrews & Forbes Company be upon its conviction under the first 
count of this indictment fined the sum of $5,000, and that the same 
company be upon its conviction under the third count of the indictment 
fined the sum of $5,000 and that the J. S. Young Company be upon its 
conviction under the first count of the indictment fined the sum of 
$4,000, and that the same company be upon its conviction under the 
third count of the indictment fined the sum of $4,000. 



DR. MILES MEDICAL CO. v. JAYNES DRUG CO. et al. 

(Circuit Court, D. Massachusetts. December 12, 1906.) 

No. 300. 

1, Injunction— iNDUCiNQ Violation op Contracts— Sufficiency of Biix. 
A bill by a manufacturer of proprietary medicines, sold only to whole- 
sale and retail druggists having direct oontraets with complainant, to en 
join defendant from inducing; such customers to break such contracts by 
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selling to defendant In violation of their tenns. Is sufficiently certain, 
although It does not specify the customers who have bo been induced to 
violate their contracts, where It shows that, before reselling the medl- 
chies so procured, defendant removes the cartons, labelSf and serial num- 
bers from the bottles, so that they cannot be traced to any jjMurtlcular 
customer. 

t. Same. 

Such a bill states a cause t>f actioA for an Injunction where the con- 
tracts sought to be protected are lawfuL 

3l Contbacts— Lsqautt— Ck)nDiTioN in GonTHAOTB FOB Sals or Pbopbietabt 
Medicines— Restbaint of Tbadb— Monopouks. 

The manufacturer of an article sold as a medicine, and made under a 
secret process or formula of which he Is the sole owner, may lawfully, by 
contracts with purchasers, impose such conditions as he sees fit with re- 
spect to the prices at which they shall be sold to others, or the persons 
to whom they may be sold ; and such contracts, like similar contracts with 
respect to articles made under a patent or copyright, are outside the rule 
of restraint of trade, whether at common law or under the federal anti- 
trust statute. Act July 2, 1890, c. 647, 26 Stat 209 LU. S. Gomp. 8t 1901, 
p. 8200]. 

[Ed. Note.— For cases in pohit, see Cent Dig. vol. 11, Ckmtracts, U 
642, 544. 

Monopolistic contracts — validity as affected by public policy, see note 
to Chicago. M. & St P. Ry. Co. v. Wabash. St L. & P. Ry. Co., 9 C. Q A. 
666; Cravens v. Crater-Crume Co., 34 a a A. 480.] 

In Equity. On demurrer to bill. 

Frank F. Reed, George L. Huntress, and Edward S. Rogers, for 
complainant 
Whipple, Sears & Ogden and Alexander Lincoln, for defendants. 

COLT, Circuit Judge. This is a bill in equity for an injunction and 
an account. The defendants have demurred to the bill. The grounds 
of demurrer relied upon are the special ground that the allegations of 
the bill are insufficient for want of certainty, and the general ground 
that the bill does not state a case which entitles the complainant to 
relief in equity. The material allegations of the bill may be summarized 
as follows : 

The complainant is the exclusive owner of certain secret formulas 
for making proprietary medicines, and is extensively engaged in tiie 
manufacture of these medicines. It sells these medicines to whole- 
sale and retail druggists on what is known as the direct contract plan. 
Under this system of agency contracts, the medicines are sold to job- 
bers, retailers, and consumers at fixed and imiform prices, and the 
jobbers agree to sell only to retailers who have executed contracts, 
and these retailers agree to sell only to purchasers for consumption. 
The medicines are put up in various original and distinctive cartons 
and bottles, bearing certain labels, trade-marks, and trade-names. As 
a means of identifying each package, serial numbers are stamped upon 
the carton. 

AH druggists are given full opportunity of siting these contracts 
and of obtaining these articles at fixed and uniform prices. These 
contracts are in force between the complainant and nearly all the whole- 
sale druggists of the country and over 40,000 retail druggists. The 
purpose of the system is to prevent secret rebates, discrimination, price- 
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cutting, demoralization of trade,, and injury to the reputation and good 
will of the complainant's business. 

The defendants are wholesale and retail druggists, having stores 
in various places in the city of Boston. Refusing the opportunity of- 
fered them to execute these contracts, the bill charges that the defend- 
ants have combined and conspired with complainant's agents, and that 
they have adopted a system of illegally and fraudulently obtaining 
these medicines. The methods employed consist in inducing retail 
dealers to execute contracts for the purpose of procuring these medi- 
cines from jobbers, and then turning over the medicines so procured 
to the defendants ; in procuring contracts from retailers, and persuad- 
ing jobbers. to sell complainant's medicines, ostensibly to such retail- 
ers, but in reality to defendants; in persuading and inducing retail 
druggists under contract with the complainant to supply these medi- 
cines to defendants in violation of such contracts, or by deceiving such 
retailers into sales by fraudulently stating that the purchases are for 
consumption, and not for resale. The defendants, it is alleged, offer for. 
sale and sell the medicines so obtained at cut rates, thereby demoraliz- 
ing prices, depleting trade, and causing irreparable injury to the com- 
plainant. The defendants further employ the complainant's medicines 
as ^ means of attracting customers, and then substituting and selling 
other remedies, thus inducing such customers to abandon their orieinal 
intention of purchasing the complainant's medicines. In case of the 
sale of complainant's medicines, the defendants mutilate, obliterate, or 
cover up the trade-marks, trade-names, and serial numbers upon the 
packages or cartons. 

The bill prays that the defendants may be enjoined from persuading 
persons who have entered into contracts with the complainant from 
breaking their contracts by selling and delivering to the defendants 
the complainant's medicines, and from procuring from any retail drug- 
gist the execution of contracts with the complainant, and from passing 
themselves off to any jobber under contract with the complainant as 
representing a retail druggist who has executed a proper contract, and 
from procuring in any way the complainant's remedies from any whole- 
sale or retail dealer who has entered into contracts with the complain- 
ant in violation of those contracts, and from mutilating or defacing the 
complainant's packages, or changing its cartons or labels, and for 
other relief. 

The theory upon which this bill is framed is clear. The complain- 
ant's medicines are only sold to wholesale and retail druggists under 
direct contracts with the complainant. The complainant finds that 
the defendants are selling its medicines at cut rates in mutilated pack- 
ages. The bill charges the defendants with having obtained these med- 
icines by unlawfully combining with, persuading, or deceiving, the 
agents of the complainant to break their contracts, and thus obtaining 
these medicines illegally and in violation of these contracts, and the bill 
seeks to enjoin the defendants from pursuing this course of conduct. 

The bill contains a sufficiently clear statement of all the material 
facts to enable the defendants to make the proper defense tliereto. It 
is probably impossible for the complainant to make the allegations more 
specific by naming the particular druggists with whohi the defendants 
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have combined and conspired, since it appears from the UU that the 
defendants obliterate the identifying serial numbers upon the packages 
they sell. By this means the complainant is prevented from ascertain- 
ing the jobber or retailer to whom the package was originally sold. 
The bill, however, does set forth with great fullness the title and rights 
of the complainant and the violation of those rights. It alleges, in 
various forms and with sufficient definiteness, the substantial facts of 
collusion, combination, and persuasion by the defendants with whole- 
sale and retail druggists who are under contract with the complain- 
ant. It is a course of conduct which the bill seeks to enjoin, rather 
than any particular act The rules of certainty do not require any 
more specific statements in bills of this character. Swift & Co. v. Unit- 
ed States, 196 U. S. 375, 400, 25 Sup. Ct. 276, 49 L. Ed. 518 ; United 
States V. Bell Telephone Co., 128 U. S. 316, 366, 9 Sup. Ct. 90, 32 L. 
Ed. 450. 

The remaining and more important question is whether the bill states 
a case for relief in equity. If the complainant's system of contracts is 
lawful, it is clear that the allegations of the bill are sufficient, for the 
bill charges the defendants with unlawfully combining with and per- 
suading the complainant's agents to break their contracts, and thereby 
obtaining complainant's medicines in violation of those contracts, and 
this is a familiar and well-settled ground of equitable relief. Wells & 
Richardson Co. v. Abraham (C. C.) 146 Fed. 190; Dr. Miles Medical 
Co. V. Piatt (C. C.) 142 Fed. 606; Angle v. Railway Co., 151 U. S. 
1, 14 Sup. Ct. 240, 38 L. Ed. 55 ; Garst v. Charles, 187 Mass. 144, 72 
N. E. 839; American Law Book Co. v. Thompson Co. (Sup.) 84 N. 
Y. Supp. 225 ; Board of Trade v. Christie, 198 U. S. 236, 251, 25 Sup. 
Ct. 637, 49 L. Ed. 1031; Exchange Telegraph Co. v. Gregory, L. R. 
1 Q. B. D. (1896) 147; Sperry & Hutchinson Co. v. Mechanics' Cloth- 
ing Co. (C. C.) 128 Fed. 800. See, also, Heath v. American Book Co. 
(C. C.) 97 Fed. 633 ; Walker v. Cronin, 107 Mass. 556 ; Moran v. 
Dunphv, 177 Mass. 485, 69 N. E. 126, 62 L. R. A. 116, 83 Am. St. Rep. 
289 ; Lumley v. Gye, 2 El. & Bl. 216 ; Bowen v. Hall, 6 Q. B. D. 333. 

It only remains to inquire whether the system of contracts set out 
in the bill is lawful. It is to this point that the arguments and briefs 
of counsel have been largely addressed. The contention of the defend- 
ants is that these contracts are unlawful because they are in restraint 
of trade. In support of this position they do not rely so much upon 
the common-law rule as upon the federal statute. Act July 2, 1890, c. 
647, 26 Stat. 209 [U. S. Comp. St. 1901, p. 3200]. 

The bill alleges that the complainant is the exclusive owner of these 
secret formulas, and the exclusive manufacturer of these remedies. It 
follows that, until voluntary disclosure or lawful discovery, the com- 
plainant has an exclusive property in these trade secrets, and has fht 
exclusive right to make, use, and vend the articles made thereunder. 
The exclusive right of property in a trade secret is, of necessity, a 
monopoly, the same as a patent or' a copyright. The complainant may 
make these articles, or refrain from making them. It may sell them, 
or refrain from selling them. It may sell them to one person, and not 
to another, and at such prices and upon such conditions as it may deem 
most advantageous. Contracts like those set out in the bill concerning 
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articles made under trade secrets, the same as similar contracts concern- 
ing articles made under a patent or a copyright, are outside the rule 
of restraint of trade, whether at common law or under the federal 
statute. Hartman v. Park (C. C.) 145 Fed. 358; Dr. Miles Medical 
Co. V. Piatt (C. C.) 142 Fed. 606 ; Wells & Richardson Co. v. Abraham 
(C. C.) 146 Fed. 190; Dr. Miles Medical Co. v. Goldwaite (C. C.) 133 
Fed. 794; Bement v. National Harrow Co., 186 U. S. 70, 22 Sup. Ct 
747, 46 L. Ed. 1058; Board of Trade v. Christie, 198 U. S. 236, 252, 
25 Sup. Ct. 637, 49 L. Ed. 1031; Garst v. Harris, 177 Mass. 72, 74, 
58 N. E. 174 ; Fowle v. Park, 131 U. S. 88, 97, 9 Sup. Ct. 658, 33 L. Ed. 
67 ; Park & Sons Co. v. National Wholesale Druggists' Ass'n, 175 N. 
Y. 1, 67 N. E. 136, 62 L. R. A. 632, 96 Am, St Rep. 578 ; Standard 
Fireproofing Co. v. St Louis Co., 177 Mo. 559, 76 S. W. 1008 ; Victor 
Co. V. The Fair, 123 Fed. 424, 61 C. C. A. 58 ; Heaton-Peninsular Co. 
V. Eureka Co., 77 Fed. 288, 25 C. C. A. 267, 35 L. R. A. 728 ; Central 
Shade Co. v. Cushman, 143 Mass. 353, 9 N. E. 629; Good v. Daland. 
121 N. Y. 1, 24 N. E. 15. 
Demurrer overruled. 



In re TOM HON. 

(District Oourt, N. D. California. September 6. 1906.) 

No. 9,867. 

1. Aliens— Ghinssb—Bxclusion—Rboibtbation—Judqmknt. 

A judgment in habeas corpus proceedings, remanding a Chinese person 
to the custody of the master of a vessel in which he immigrated, for depor- 
tation, was vacated by the subsequent passage of Act Cong. May 5, 1892, 
c. eO, 27 Stat 25, as amended by Act Nov. 3, 1803, c. 14, 28 Stat, 7 [IT. S. 
Comp. St 1901, p. 1320], providing for the registration of Chinamen enti- 
tled to remain in the country and the registration of petitioner thereunder. 

8. SAMB—RBQisTBATioN—ErFEcr— Collateral Attack. 

Act Cong. Nov. 8, IS&S, c. 14, | 6, 28 Stat 7 [U. S. Comp. St 1901, p. 
1321], requires Chinese laborers entitled to remain in the United States 
before the passage of the Chinese exclusion act tb apply to the collector 
of internal revenue of their respective districts within six months for cer- 
tificates of residence, and that any Chinese laborer refusing so to register 
should be deemed and adjudged unlawfully within the United States, and 
might be arrested, etc Held that, where a Chinese person was duly reg- 
istered under such act as a native-bom citizen, such registration was not 
subject to collateral attack in a proceeding to enforce a Judgment of 
deportation rendered against him before the registration law took effect 

Robert T. Devlin, U. S. Atty., and Benjamin L. McKinley and 
Frank A. Duryea, Asst. U. S. Attys. 
McGowan & Wright, for respondent 

WHITSON, District Judge. Tom Hon, a Chinaman, arrived at 
San Francisco aboard the steamship Oceanic on or about August 
30, 1890. He was refused admission, and thereupon filed his petition 
in this court for a writ of habeas corpus, claiming to be a native-bom 
citizen. The writ was duly granted, and the matter was set for hear- 
ing on the 3d day of September, 1890, at which time be was brought 
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into court, and, pending the hearing, which was referred to the com- 
missioner, he was admitted to bail in the sum of $1,500. On the day 
fixed he failed to appear before the commissioner, who found that he 
was not entitled to land in the United States, and reported his finding 
to that effect. This finding was affirmed, and a judgment entered for 
his remand to the custody, of the master of the vessel, and for his 
deportation to China. He was not apprehended under that judg- 
ment, but has since continuously remained in the United States. In 
August, 1906, in contemplation of a trip to China, he made application 
to 5ie clerk of the court for a certified copy of the order, which he 
alleges he supposed had been made, discharging him from custody, 
to be used by him as evidence of his right to return. The clerk hav- 
ing identified him as the Chinaman who had been ordered deported 
by the judgment rendered in the habeas corpus proceeding in 1890, he 
was arrested by the marshal, at the suggestion of the clerk, and taken 
befpre the United States commissioner, upon the charge of being in 
the country contrary to the acts of Congress relating to the admission 
of Chinese persons. That matter is now pending before the commis- 
sioner. The present controversy grows out of the application for an 
alias order based upon said judgment. .This is resisted upon two 
grounds: (1) That the judgment rendered in habeas corpus is not 
res judicata as to the issues involved. (2) That the petitioner in the 
former proceeding, and who now resists the application, was on the 
25th day of April, 1894, duly registered under Act May 5, 1892, c. 
60, 27 Stat. 25, as amended by Act Nov. 3, 1893, c. 14, 28 Stat. 7 
[U. S. Comp. St. 1901, p. 1320], and now holds a certificate of 
residence and is entitled to remain in the United States by virtue of 
such registration and certificate, notwithstanding the prior judgment 
of deportation. 

As to the first proposition, counsel have argued that the court had 
no jurisdiction to order the deportation of the petitioner upon his 
application for a writ of habeas corpus, and that the judgment t*end- 
ered upon that application must be regarded as a denial of the peti- 
tion, and, in so far as it directs deportation, as in excess of juris- 
diction. If the rule for which they contend be admitted, namely, that 
the judgment rendered in 1890 is not conclusive upon the court now, 
it may be observed that it does not necessarily follow, regarding it 
purely as a denial of the application for a discharge, that it would not 
authorize th€ remanding of the defendant to the vessel, and to the 
custody of the person commanding such vessel, in this proceeding, 
which is in reliance upon it. To that extent, if the judgment still 
subsists, it would perhaps be incumbent upon the court to enforce it. 

The effect of a certificate of residence upon the status of one secur- 
ing it is vital here. It is nqt to be overlooked that Congress could 
have repealed the exclusion acts altogether; that the repeal of such 
laws would have entitled Chinamen here at the time to remain, and 
those not here to have entered the country ; that it is only by virtue of 
the prohibitory acts that Chinese are excluded. It cannot be doubted 
that Congress could have expressly provided that all persons under 
judgment of deportation at the time of the adoption of the legislation 
under consideration should be entitled to register, and upon such 
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registration to remain in the country; and this by virtue of its plenary 
power to deal with the subject. A judgment of deportation could not 
stand as against a repeal of the laws which exclude Chinese. One 
against whom such a judgment had been rendered could, in case of 
repeal of the exclusion acts, insist that the judgment failed with the 
repeal of the law which authorized it It is a familiar rule that the 
repeal of a statute providing for the punishment of criminal offenses 
precludes prosecution for those committed prior to its repeal, unless 
there is a saving clause in the repealing act. Full power is vested in 
Congress to legislate upon the subject, either by repeal of all ex- 
clusion acts or the modification of them, and this carries with it the 
incidental authority to relieve persons, conditionally or unconditionally, 
against whom those charged with the execution or enforcement of the 
laws may have proceeded in pursuance of existing provisions. We 
are to look for the legislative intent by an examination of the language 
used, indulging such necessary implications as the rules of con- 
struction justify. The collector of internal revenue was empowered to 
consider and pass upon ^plications for registration. Jurisdiction 
was conferred upon him. The courts were not invested with power in 
the first instance to issue certificates, nor with supervisory control 
on appeal. It was only where, in case of accident, sickness, or un- 
avoidable cause, one had been unable to secure the certificate re- 
quired by law, that they had any discretion in relation to the matter. 
With these exceptions, which could only incidentally arise in cases 
being prosecuted for deportation, the control of registration and the 
issuing of certificates was reserved for the executive branch. The 
right to decide presupposes the duty of hearing evidence or making 
other investigation. After the inquiry, of whatever nature the col- 
lector saw fit to make, he passed upon the qualifications of those seek- 
ing to register, and issued or refused his certificate accordingly. To 
give efficacy to the legislation, some force and effect must be given to 
the certificate which he was authorized to issue. The purpose of 
Coi^ress in requiring registration being to supply a record from which 
the officers of the government could ascertain by reference to it those 
of our Chinese population who were rightfully here, and therefore 
entitled to remain, it is manifest that the tribunsJ created for that 
purpose had full power. This was made clear by the act of 1893, 
a quotation from section 6 of which reads : 

''And it shall be the duty of all Chinese laborers within the limits of the 
United States who are entitled to remain in the United States before the 
passage of the act to which this is an amendment to apply to the collector 
of internal revalue of their respective districts within six months after the 
passage of this act for a certificate of residence; and any Chinese laborer 
within the limits of the United States who shall neglect, fail, or refuse to 
comply with the provisions of this act and the act to which this Id an amend- 
ment, or who, after the expiration of said six months, shall be found within 
the jurisdiction of the United States without- such certificate of resid^ice, 
shall be deemed and adjudged to be unlawfully within the United States, 
and may be arrested/' etCv 28 Stat 7 [U. S. Comp. St 1901, p. 1321]. 

Attention has been called to that portion of the section which 'reads, 
"who are entitled to remain in the United States," upon which the 
argument is based that, the defendant not being at the time entitled 
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to remain, the certificate was issued to one not within the provisions 
of the law. But, while it was not intended that any Chinese person 
not entitled to remain in the country should have a certificate, it was 
intended that the collector of internal revenue should pass upon all 
applications, and that his certificate, so long as in force, should be con- 
clusive evidence of that right. The rule was prescribed for the govern- 
ment of the collector, and it was for him to find who were entitled. 
Congress made a new departure, and defined the method by which 
Chinese in the United States might obtain evidence of their right to 
be in the country, and this was ajpparently intended as a starting 
point, and the courts have no jurisdiction to collaterally assail a con- 
clusion reached by the collector in this regard. This can only be done 
in a direct proceeding to cancel the -certificate. The following from an 
opinion of Judge De Haven lucidly explains the soundness of this 
view: 

"It is Tery clear that under this statute each collector of internal revenue 
was charged with the duty of ascertaining and determining whether the 
Chinese i>er8on applying to him for the certificate of residence provided for 
was entitled thereto, and I am entirely satisfied that, in any collateral in- 
quiry concerning the right of Its holder to remain in the United States, such 
certificate is conclusive evidence of the facts recited therein. The Issuance 
of such certificate is the solemn act of the government, of which a permanent 
record Is made, and Is Intended to famish evidence of thQ right of the holder 
to remain in the United States. The right which the certificate confers is 
a valuable one, of which the holder can only be deprived by the judgment of 
a court of equity, In a direct action brought by the United States for the pur- 
pose of annulling it, or In a proceeding for deportation, by proof that since 
its issuance the holder has forfeited his right to remain In the United States 
by departing therefrom without procuring from the collector of customs of 
the district from which he departed a certificate entitling him to re-enter 
the United States, as provided In article 2 of the treaty of March 17, 1894, 
between the United States and China, and the regulations adopted by the 
Treasury Department for the purpose of carrying out the provisions of that 
article." In re See Ho How (D. C.) 101 Fed. 115. 

This decision is abundantly sustained by the reasoning in United 
States V. Ju Toy, 198 U. S. 253, 25 Sup. Ct. 644, 49 L. Ed. 1040, al- 
though the identical question was not before the court. 

It has been suggested that, inasmuch as the judgment is valid upon 
its face, the defendant should under it be remanded to the vessel, and 
be left to his remedy by writ of habeas corpus, whereby, if his con- 
tention is correct, he could be immediately discharged. Whether he 
could be so discharged by that method, in the light of the Ju Toy Case, 
it may be confessed is open to doubt; but certainly, when a national 
court has jurisdiction over a Chinese person who claims to be a na- 
tive-bom citizen of the United StSites, who has been continuously in 
the country for the past 16 years, and who has lived here most of 
his life, it will not subject him to the hazard of summary banishment 
upon a judgment which has b^en annulled by congiessional legisla- 
tion, without at least giving him an opportunity to present proofs of his 
citizenship and to establish the right to live in his native land. 

For the reason that in the present state of the record it appears that 
there is no subsisting judgment, the application will be denied. This 
ruling is strictly limited to the application before the court The ai-j- 
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fidavit attached to and made a part of the protest is not controverted. 
What may develop upon the hearing before the- commissioner it would 
be improper at this time to anticipate. 



THE CHARLES NELSON. 

(District Court, W. D. Washington, N. D. December 28, 1906.) 

iiO, 3,259. 

1. Shipping — Steameb Cabbyino Excessive Numbeb of PassengebSt— Liabil- 

ity TO Penalty. 

A steamship which left San Francisc-o for Seattle a few days after the 
destruction of the former city by earthquake and fire held not subject to 
the penalty prescribed by Rev. St. § 4465 [U. S. Qomp. St 1901. p. 3046], 
for carrying more steerage passengers than the number allowed by her In- 
spection certificate, nor liable to such passengers in damages for the in- 
convenience and privation resulting to them from the overcrowding and 
from a shortage of water, where the excess of passengers was due to the 
confusion caused by the destruction of the city and the company's office, 
and occurred notwithstanding Its efforts to prevent it, and the shortage 
was due to the company's Inability to procure water or sufficient coal for 
Its condenser In San Francisco, and to bad weather which prolonged the 
voyage. 

2. Same:— Discbetion of Coubt. 

A court of admiralty may, in the exercise of a judicial discretion, refuse 
to impose on the owner of a steamship the penalty prescribed by Rev. St. 
§ 4465 [U. S. Comp. St 1901, p. 3046], for carrying more passengers than 
the number allowed- by the vessel's lnsi>ection certificate, where, because 
of extraordinary conditions existing, such imposition would be inequitable. 

In Admiralty. Suit in rem by passengers to recover damages for 
failure of the carrier to furnish suitable accommodations and food on 
a voyage at sea, and also to recover penalties under section 4465, Rev. 
St U. S. [U. S. Comp. St. 1901, p. 3046], for the carrying of an ex- 
cessive number of passengers. Hearing on the merits. Libel dis- 
missed. 

James Kiefer, for libelant 
Kerr & McCord, for claimant. 

HANFORD, District Judge. There are 10 libelants in this case, 
all of whom were steerage passengers on the steamship Charles Nelson, 
on a voyage from San Francisco to Seattle in the month of May, 1906. 
The libel charges that the steerage passengers suffered a great deal 
of discomfort on the voyage, caused by crowding the decks with 
freight, and inadequate room, and an insufficient number of berths for 
the steerage passengers, and lack of a sufficient supply of drinking 
water and food improperly cooked and not served nicely. For this 
cause the libelants claim damages and return of the amounts paid for 
their tickets. The libel also charges that there was received and car- 
ried on board the ship 14 steerage passengers in excess of the number 
limited by the ship's inspection certificate, and for this cause they claim 
the penalties prescribed by section 4465, Rev. St. U. S. [U. S. Comp. 
St. 1901, p. 3046]. 
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The evidence proves that the voyage was two or three days longer 
than the time usually required by steamships for making the run from 
San Francisco to Seattle, and that there was a great deal of discom- 
fort among the steerage passengers. The voyage 'was prolonged by 
reason of stormy weather, and the discomforts complained of were 
partly incident to bad weather and partly to overcrowding of the 
steerage quarters. It is the opinion of the court, however, that thf 
extraordinary conditions existing at San Francisco when the voyage, 
was undertaken justify arid require the exercise of judicial discretion 
and that according to principles of equity the libelants are not entitled 
to prevail The evidence fully sustains the following statement, con- 
tained in the respondent's answers to interrogatories propounded by 
the libelants: 

"For answer to interrogatory 1 : Tickets were offered for sale at tbe office 
of the Cbarles Nelson Company In San Francisco, at the Stewart Street Dock, 
and at No. 918 Broadway, Oakland, Cal. 

"For answer to Interrogatory No. 2 : There were sold In the manner here* 
inafter stated, and not otherwise, at least 27 steerage tickets for the voyage 
of the* Charles Nelson begun May 2, lODtS. Farther answering said Inter- 
rogatory, claimant states that a few days prior to the saillDg of said vessel 
the city of San Francisco was practically destroyed by earthquake and fire ; 
that the dodcs in said city were largely destroyed, and the place of business 
of the claimant was totally ^destroyed; that the usual ticket agencies in San 
Francisco where the claimant sold tickets for voyages to Puget Sound were 
destroyed by fire; that for the accommodation of parties desiring to leave 
San Francisco by steerage on the vessel Charl^ Nelson, and in the light of the 
great disaster in San Francisco, the claimant reduced the fare for steerage 
passengers on said trip, and to accommodate Intending purchasers offered 
tickets for sale at Oakland, as well as at Its office and at the dock in San 
Francisco : that the claimant on account of the destruction of. its place of 
business, was at that time unable to obtain offices in the city (^f San Francisco, 
and was maintaining an office In Oakland, Cal. ; that up to a time subsequent 
to the time when said vessel sailed there was no telegraphic or telephonic 
communication between Oakland and San Francisco, and no means of com- 
municating other than by special messengers, and on account of the confusion 
due to the fire and earthquake it was exceedingly difficult to communicate 
with the claimant's several agoicles by private messenger ; that a few hours 
before said steamer sailed there had been sold at its Oakland office for said 
vo3'age 15 steerage tickets, and the claimant learned that 7 tickets had been 
sold at the Stewart Street Dock in San Francisco; that as soon thereafter 
as It was able to get into communication with Its agencies In San Francisco 
the claimant withdrew all tickets from sale, and directed the agents to refund 
to holders of tickets above 16 the purchase money. 

"For answer to interrogatory No. 3: Claimant states that the said steamer 
Charles Nelson sailed from San Francisco on said voyage at 11 o'clock p. m. 
May 2, 1906; that the earthquake and fire in San Francisco had destroyed 
all of the electric light and gas plants in the city, and the pier from which said 
vessel sailed was unlighted, and there were no means or facilities for light- 
ing same; that about 1 o'clock p, m. the claimant began taking passengers 
aboai^ said vessel; that the captain ot the said vessel placed at the gang 
plank the steward, Mr. Elliott, and specifically directed him, in the light of the 
fact that more than 15 steerage tickets had been sold, to admit but 16 steerage 
passengers, and the said steward, after checking aboard 16 steerage pas- 
sengers, refused to admit any other steerage passengers aboard said vessel, 
and directed all thereafter appearing with tickets to return to the ag^cy 
where they had purchased the same and informed them that their money would 
be refunded ; that some of the steerage passengers refused admission to said 
vessel left the dock, and others remained about the dock; that the claimant 
and its officers used nil due dlllsence to prevent any more than 16 steepge 
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passengers to take passage on said vessel ; that In the darkness of the nlgbt, 
by reason of the unlighted condition of t^ dock, it was ascertainedi on the 
morning of the 3d of May, when the tickets were collected on said ressel, that 
11 steerage passengers in excess of the 16, and 3 stowaways^ had come aboard 
said vessel without the knowledge or consent of its owners ; that said vessel 
was then at sea, and a distance of more than 100 miles from the port of San 
Francisco and had until a short time prior thereto a small schooner in tow ; 
that it was impracticable at that time for the said vessel to return to San 
Francisco. 

"For answer to interrogatory No. 4: The claimant states that on the next 
morning after said vessel sailed it was discovered that there were 3 stowa- 
ways aboard said vessel, who were required by the master thereof to work 
their passa^ to Seattle, and they were berthed in the lazarette with the 
crew. 

''For answer to Interrogatory No. 6: Claimant states that said vessel was 
allowed to carry 16 steerage passengers. 

"For answer to interrogatory No. 6: Claimant alleges that it had berths 
or bunks equipped with mattresses for 16 steerage passengers on said voyage. 

^*For answer to Interrogatory No. 7: Claimant states that the said vessel 
at no time had furnished blankets for steerage passengers ; that it never has 
furnished any other equipment than bunks, with mattresses, as aforesaid. 

"For answer to interrogatory No. 8 : Claimant states that the table and mess 
accommodations for steerage passengers aboard said vessel on said Toyage 
and all other voyages was the messroom of the crew, where there were tables 
and accommodations to seat 8 persons at a meal, and in this connection further 
states that the steerage passengers on the said voyage preferred to have their 
meals served on the after hatch rather than wait their turn in the mess- 
room, and that their meals were served on the after hatch, in accordance with 
their desires, and no one of said steerage passengers on said voyage ever made 
any complaint to any officer of said vessel by reason thereof." 

The evidence also proves that the ship could not obtain fuel, nor 
fresh water, at San Francisco. Her condensing apparatus afforded the 
only means' of furnishing fresh water, and by reason of the extra time 
consumed in making the voyage her supply of fuel was nearly ex- 
hausted when she arrived at Seattle, and the necessity for economizing 
fuel prevented the continuous working of her condenser, so that there 
was a scant supply of water. Her officers, however, did the best they 
could under the circumstances for tlie comfort of the passengers. 

The appalling disaster which suddenly rendered a great multitude 
of people in San Francisco homeless and destitute is a matter of com- 
mon and general knowledge, and due credit should be given to the 
generous impulses of officers and managers of railroads and steam- 
ship lines which prompted them to make extraordinary exertions to 
facilitate the emigration of the many who hastened to leave the ruins 
and desolation which surrounded them in that city. • It is plainly ap- 
parent that the desire of the libelants to .get away from San Francisco 
was too strong to admit of any questioning of the sufficiency of the 
accommodations afforded by the Charles Nelson before going aboard 
of her, and, their demands are as ungracious as would be the case if 
they had been castaways, and were suing a rescuing ship which had 
brought them away from a desolate shore. The evidence proves that 
the officers of the Charles Nelson did not intend to oppress the libelants, 
nor to violate the law by receiving on board an excessive number of 
passengers, and that the overcrowding of the ship was occasioned by 
the intrusion of those who came on board in the darkness* After the 
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number of passengers which the ship was authorized to carry had been 
admitted, the captain had refused to receive an additional number. 

For this reason, I direct that a decree be entered dismissing the suit; 
at the libelant's costs. 



ELLIOT et al. t. ATLANTIC CITY. 
(CArcnlt Gonrt, D. New Jersey. January 11, 1907.) 

1. QunETiifo TiTiA— EyiDKifCB. 

In a salt to <ialet title to certain land, the fact that buildings which 
were formerly located on the land, and which were removed therefrom but 
two or three years prior to the beginning of the suit, and the construction 
and maintenance of jetties from, the land in question into the ocean, was 
admissible as evidence of complainants' title. 
X Bakk— JuBisDicnoN— REQuisrncs— Natubx or PossEssioif. 

In a suit to quiet title to certain land, authorized by Laws N. J. 1870, 
(' p. 20, c 158, possession In fact, as distinguished from constructive pos- 
session, arisinsr merely by virtue of the legal title, is essential to confer 
Jurisdiction on the court to try such action. 
[Ed. Note.— For cases in point, see Cent Dig. vol. 41, Quieting Title, | a] 

t. Same. 

In a suit to quiet title, as authorized by Laws N. J. 1870, p. 20, c. 153, ac- 
tual possession of the principal tract is sufficient possession of adjoining 
unindosed land in controversy, held under the same title and used in con- 
nection with such principal tract 

4. DxDioATiON— Stbebts— Maps— CoifSTBUcnoN. 

A map of a city as originally drawn showed M. avenue to be a street 100 
feet wide, but before the map was filed a line had been drawn through the 
center of the street for a dpace of four blocks, broken at each intersecting 
street for a distance equal to the width thereof, and side lines were drawn 
from the ends of the center line thus broken to the comers of each block 
fronting an inlet of the ocean, so that within each of such four blocks one- 
half of the street had apparently been cut off and added to the adjacent 
blo<^. Held, that the filing of the map in such condition operated as a 
dedication of only 60 feet for M. avenue alohg the blocks in question. 

Qb Navioabxa WATBBS—AooBxnon— Reliction. 

Where land embraced within the lines of a street as dedicated was sub- 
sequently eaten away by tide water and thereafter replaced by accretion, 
the land so added was subject to the easement created by the dedication. 

a. Eminent Domain— Municipal Cobpobationb--8tbeets— Impbovbments— Ob- 

DINANOBS. 

Where a street as originally dedicated was only 60 feet wide, the city 
oould not acquire a right to more than the amount dedicated, either by an 
improvement ordinance or In any other manner except by condemnation 
proceedings. 

71 Dedication— AccEFTANOB. 

After the dedication of a street the dty passed an ordinance providing 
that all avenues, streets, and highways within the corporate limits of the 
city then laid, osed, designated, or delineated on the maps and plans of 
the city, or dedicated to public use within the corporate limits of the city, 
were thereby accepted and declared to be streets, avenue% etc., within the 
control of the city. Held, that such OTdinance took effect Immediately, so 
that a street shown on the original plan of the dty then became a public 
street to the full extent of its dedication. 

& Vbndob and Pubohasbb— Bona Fidb Puborasbb— Noticb. 

Oomplainants' predecessor in title commenced suit In a state court 
against defendant dty to quiet title to certain land in c<»trover^ claimed 
by the city for street purposes^ and a final decree was entered against 
149F.-M 
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defendant Before complainants purchased tbe land, they obtained In- 
formation concerning such decree from the solicitor of complainants' snut- 
tors, who, however, failed to inform them that the decree had been opened, 
and that the City had been allowed to answer, and that there had been no 
final hearing. Complainants purchased without an examination of tbe rec- 
ords. Held, that they assumed the risk of the truth of the solicitor's state- 
ment, and that the decree did not operate as an estoppel against the city. 

In Equity. On bill to quiet title. 

Thompson & Cole, for complainants. 

Harry Wooten and Godfrey & Godfrey, for defendant 

CROSS, District Judge. The bill of complaint herein is filed to 
quiet the title to certain real estate at Atlantic City under an act of 
tfie state of New Jersey entitled "An act to compel the determination 
of claims to real estate in certain cases, and to quiet the title to the 
same," approved March 2, 1870 (Laws 1870, p. 20, c. 163, and the 
amendments thereto). The controversy is over the alleged existence 
across the premises described in the bill of complaint of an avenue 
designated as Maine avenue, between Atlantic and Baltic avenues, and, 
if such an avenue be found to exist, then as to its width. The com- 
plainants admittedly have an undisputed title to the lands described in 
their bill, and, indeed, all of the jurisdictional facts are admitted, ex- 
cept that the complainants are in peaceable possession of the lands 
in controversy. It appears that the lands are beach lands, and a por- 
tion of them, at least, is subject to the ebb and flow of tidal water 
from Absecon Inlet and the Atlantic Ocean. I think the complain- 
ants have shown all the possession that the lands are capable of in 
their natural condition, and that such possession is peaceable. They 
have shown that there was a large building upon the land but two or 
three years' prior to the time they purchased it; that such building 
stood there for several years, until it was injured by a storm, when for 
that reason it was removed by its owners. The piles, however, upon 
which it was constructed, still remain. At the time the building was 
there, there was also adjacent to it a toboggan slide. Both of these 
structures were used, for a considerable period of time, for amusement 
purposes. Moreover, after the complainants acquired title, they built 
jetties upon the property at diflFerent places, with the intent of reclaim- 
ing the submerged portion of the land from the ocean. These jetties 
were in existence when this suit was commenced, and the right of 
the complainants to erect and maintain them does not appear to have 
been disputed. In 1901, after the complainants acquired title, the 
city constructed a temporary boardwalk over a portion of the lands, 
which, however, it subsequently removed upon notice from the com- 
plainants that such act constituted a trespass; and furthermore, the 
city subsequently accepted a grant from the complainants, the exact 
object and purport of which, however, does not appear. In Oberon 
Land Company v. Dunn et al., 66 N. J. Eq. 749, 40 Atl. 121, Vice 
Chancellor Gray, speaking of the possession required by the statute 
to confer jurisdiction upon the .court, says : 

•*Tbls peaceable possession must exist at the time of the filing of the bill ; 
but the eyldence of such a possession may be the action of the complainant, and 
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Of those under whom It claims, at any reasonable time preceding the begin- 
ning of the action in this court Any acts regarding the premises which would 
naturally convey to an onlooker the sense that the party doing or directing 
them was the owner are evidential of such a possession as the statute contem- 
plates. These acts must necessarily vary greatly, according to the character 
of the property in question. A house would not be dealt with as would a 
tract of woodland, nor a sand beach property as would a farm." 

The doctrine thus enunciated is reasonable, and applicable to the 
point under consideration. I think it entirely proper to consider the 
buildings which were formerly located upon the land, and which were 
removed therefrom but two or three years prior to the beginning of 
this suit, as well as the construction and maintenance of the jetties, 
as evidence of complainants' possession. The testimony also indicated 
other acts of possession of a less conspicuous character, which it seems 
unnecessary to set forth. Possession in fact, as distinguished from con- 
structive possession, which arises simply by virtue of the legal title, 
is essential to confer jurisdiction upon the court; but actual posses- 
sion of the principal tract is 'sufficient possession of adjoining unin- 
closed land, held under the same title and used in connection there- 
with. Sheppard v. Nixon, 43 N. J. Eq. 627, 13 Atl. 617; Yard v. 
Ocean Beach Association, 49 N. J. Eq. 306, 24 Atl. 729. 

The defendant sets up a claim to an easement over a portion of the 
land in controversy for the purpose of a public street or highway. The 
portion thus claimed is alleged to be 100 feet in width, and to extend 
across the property from Baltic avenue to Artie avenue, and is known 
as Maine avenue. The city maintains the existence of such avenue 
by reason of a dedication made by predecessors in title of the com- 
plainants, who in 1852 filed a map, known in the case as "Plan of At- 
lantic City," on which Maine avenue was laid down, and also because 
by divers subsequent deeds, appearing in the chain of title to the plot 
of ground described in the bill of complaint, Maine avenue has been 
recognized. It is contended on behalf of the complainants, however, 
that the city is estopped from claiming such dedication of the ave- 
nue for reasons which will appear later; and further, that if not so 
estopped, such dedication exists only as to an avenue 50 feet in width, 
or, at the most, 75 feet in width, and not to an avenue 100 feet in 
width, as claimed by the city. The map above referred to embraces a 
very large tract of land, practically the entire site of Atlantic City. 
It is drawn to a scale, and counsel for both parties agreed that for 
some portion of its length Maine avenue, measured by such scale, 
is 100 feet in width, and as laid down on said map extends for a dis- 
tance of eight blocks. The original map was not produced, but a copy 
was, and counsel agreed that the lines on the original map indicating 
Maine avenue are blue in color, and that, measuring from the north 
end thereof southward for four blocks, the street as indicated there- 
on is undoubtedly 100 feet wide. Beginning, however, with Baltic 
avenue, and for the remaining four blocks, including the block in ques- 
tion, a line has been drawn through the center of Maine avenue of the 
same color and size as the side lines; that this line is broken at each 
intersecting street for a distance equal to the width of such intersect- 
ing street, to allow for its uninterrupted passage, and that side lines 
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are drawn from the ends of the center line thus broken to the cor- 
ners of each block fronting the inlet, the effect of which is that at each 
block apparently one-half of Maine avenue has been cut off, inclosed 
with, and added to, the adjacent block ; or, stated in another way, each 
block from Baltic avenue southward on the side of Maine avenue to- 
ward the inlet, including the one in controversy, has been extended 
so as to include 60 feet of Maine avenue as originally laid down on the 
map. This is the situation as shown by the map when it was filed. 
There is no testimony offeued to explain why the map was thus made. 
The deeds above referred to throw no light upon the question involv- 
•ed; they. do, indeed, recognize Maine avenue as existing, but do not 
show its width, or not with any degree of certainty. The map must 
therefore spea)c for itself, and be interpreted by the court as any other 
writing would be, with the sole object of determining therefrom the 
intention of its makers. The question of dedication is always one of 
intention, to be derived from existing facts or circumstances. The 
rule as laid down in 9 Am. & Eng. Ency; of Law (2d Ed.) title "Dedi- 
<:ation," p. 36, and which is abundantly supported by authority, is as 
follows : 

"An intention on the part of the owner of the land to part with eome right 
therein, and to vest an easement In the public, is the first essential of a valid 
dedication, for one cannot be deprived of his property without compensation 
against his will. Animus dedlcandi is the vital principle, and if this is not 
present the dedication fails. • ♦ ♦ As the Intent of the owner Is essential* 
It must be clearly and positively shown." 

Speaking in a general way, the distance between the easterly line 
of Maine avenue and Absecon Inlet, as shown on the map, is on an 
average about twice as great in front of the blocks where Maine 
avenue is admittedly 100 feet wide as it is in front of the blocks where 
it has been divided as above stated, and counsel for the complainant 
argues that this fact discloses the reason why Maine avenue was ap- 
parently narrowed to one-half its original width ; his point being that, 
when the map was finished, but before it was filed, or any dedication 
of the street made, it was discovered that the block in controversy 
and the remaining blocks southward of it were of insufficient depth for 
building purposes unless 60 feet were taken off from Maine avenue 
as originally planned, and added to them. I can see no reason, and 
none has been suggested, why Maine avenue should have been treated 
as it was at this point and beyond to the ocean, unless the inten- 
tion was to narrow Maine avenue. The suggestion of counsel, there- 
fore, seems pertinent and forceful. It clearly was the original inten- 
tion of the dedicators to have the street 100 feet in width Siroughout, 
but it is equally clear to my mind that before the map was filed its 
width for a certain distance was for some reason narrowed to 50 feet. 
The problem, with such light as exists, is somewhat perplexing, since 
it is difficult to say with absolute certainty what the intention of the 
owners of the land was when they made and filed this map, but I do 
not see my way clear to say that land which was with apparent delibera- 
tion carved off from the street of which it had clearly been intended 
to form a part, and. then attached to and inclosed with an adjacent 
block, thereafter remained a part of the street. As a matter of fact. 



Digitized by VjOOQIC 



ELLIOT V. ATLANTIC OITT. 

it IS not a part of the street; it is excluded therefrom. The case of 
Princeton y. Templeton et al., 71 111. 68, is worthy of consideration 
upon the question of the proper construction of the map. My conclu- 
sion is that the dedicators originally entertained the idea of laying out 
the street to the width of 100 feet throughout its entire length, but 
subsequently, and before the map was filed or deeds referring thereto 
were made, for some reason (and it is a matter of indifference what 
the reason was), changed their mind, and narrowed it to 50 feet. Up- 
on the facts presented, Maine avenue was dedicated across the land 
described in the bill of complaint from Baltic to Artie avenues of a 
width of 60 feet and no more. 

Plaintiffs' counsel, however, insist that the defendant has lost its 
right to set up this dedication, because the land embraced within the 
lines of Maine avenue as dedicated, whatever its width, was subse- 
quently to the dedication encroached upon and eaten away by tidal 
water, and that the land subsequently formed by accretion over the 
site of Maine avenue is discharged from the easement. The rule as 
laid down in Am. & Eng. Ency. of Law (2d Ed.) vol. 1, p. 469, title 
"Accretion/' is as follows: 

"Tbe general rale Is that to the owner of the shore belong these Imperceptible 
and insensible additions to his lands, which when once acquired become in all 
respects a part of the original tract; the title thereto being held subject to 
the same Incumbrance and with the benefit of the same rights as is the land 
to which accretion is made." 

The above quotation has to do with the question of property in lands 
formed by accretion, but later in the same volume, on page 474, in 
dealing with the title to land which has reappeared after submergence, 
the following statement is made: 

*'It seems that, although land be submerged by the sea, yet if it eventually 
reapi)ears and remains capable of identification, the title thereto revests in 
the original owner." 

I have not been referred to any cases which show or tend to show 
that land reappearing after submergence would thereupon be free 
from any lien, charge, or easement which existed at the time of its 
disappearance. I cannot conceive in principle why such should be 
the case. The same principle which would restore the land to the 
owner would likewise protect the rights of those having liens, incum- 
brances, or easements thereon. The owner would have his property 
restored cum onere. If the owner lost his land by submergence, an 
imcumbrancer would also lose his lien, but upon the restoration of the 
land to the owner, the right of the incumbrancer would also, and by 
the same act, be restored. 

Three ordinances have been offered in evidence as affecting Maine 
avenue either directly or indirectly. Two of them, those of October 
26, 1857, and March 5, 1862, provide for the caning, grading, and 
otherwise improving Maine avenue, and further recogni2e Maine 
avenue as 75 feet in width. It is claimed that these ordinances estop 
the city from claiming in any event a greater width than 75 feet for 
Maine avenue, but in the view I have taken of the dedication, these 
ordinances are immaterial, for if the street were only dedicated 50 
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feet wide, as I have found the fact to be, the city could not by ordi- 
nance open it to any greater width, except by condemnation proceed- 
ings and payment to the property owner for the additional land taken. 
Nothing further, however, was done under these ordinances, so far 
as appears, in front of the land in question. Another ordinance, that 
of July 24, 1877, was offered in evidence. It provides that all avenues, 
streets, and highways within the corporate limits of Atlantic City then 
laid, used, or designated or delineated on the maps and plans of At- 
lantic City, or dedicated to public use within the corporate limits of 
said city, were thereby accepted and declared to be streets, avenues, 
etc., within the jurisdiction of the city council, with full power to con- 
trol and regulate tlae same. The last-mentioned ordinance took effect 
immediately, and from and after that date Maine avenue undoubtedly 
became a public street to the full extent of its dedication, but beyond 
this fact it has no bearing upon the question under consideration. 
My conclusion, therefore, is that, upon the case as presented, there 
exists an easement of a public street running over the lands described 
in the bill of complaint of a width of 50 feet, and that said street, thus 
dedicated and accepted, constitutes the westwardly half of Maine 
avenue as originally laid down on the above-mentioned map. 

The complainants contend, however, that the defendant is estopped 
as to them from claiming or using said street for the reason that the 
Baltic Pier Pavilion Company, a former owner of complainants' title 
began a suit in the Court of Chancery of this state against the defend- 
ant herein to quiet the title to the lands in controversy, and that a final 
decree was entered by default in said suit, which declared that the de- 
fendant had no interest in the premises, and tliat subsequent thereto 
the complainants purchased said premises for a valuable consideration, 
relying upon the force and effect of said decree. The evidence shows, 
indeed, that such a suit was commenced and such a decree was en- 
tered, but it also shows that, some time before the complainants pur- 
chased the land in question, the decree was opened by the said court, 
and the defendant allowed to come in and file an answer, which it did, 
and that thereafter the suit was not brought to final hearing, but was 
subsequently discontinued, and the present suit instituted in this court. 
The only knowledge that the complainants appear to have had of the 
entry of the final decree above mentioned was obtained from the so- 
licitor of the complainant in that suit. It is not pretended that they 
ever examined the record in the suit, and, if they had, they would 
necessarily have been apprised of the fact that the decree had been 
subsequently opened. They had no right to rely upon the representa- 
tions of the solicitor of the complainant, and in doing so they assumed 
the risk. Such solicitor had no right or authority to speak for the 
defendant, and what he said or failed to say could in no wise estop 
the defendant ; moreover, the record was at all times open to them, and 
was manifestly the only primary evidence of the status of the suit. A 
decree will be entered in accordance with the views above expressed^ 
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THE LA.KB SHORIL 
(District Court, W. D. New York. Jannary 8, 1907.) 

1. C0LLI8I0If--STKAM VeSSXLS PASSING— DELAT HI AonNG ON AOBEnCKNT. 

The large freight steamer Lake Shore was swingiDg out from her dock 
In Buffalo river to start on her trip up the Lakes as a steam barge was 
entering the river 1,000 feet distant The barge, seelbg that the steamer 
was moving, gave her a signal of one whistle to pass port and port, which, 
not being answered, was repeated. The Lake Shore about that time 
sounded two whistles, but the barge, which was going to starboard imme- 
diately, blew an alarm, and repeated her one blast, which was then ae- 
oeded t» by the steamer. At this time the barge was 100 feet distant, with 
her helm hard aport and her engine stopped. The steamer, however, con- 
tinued her swing to port and struck tlie barge on her port bow. Ueld, on 
the evidence, that the Lake Shore was solely In fault for flailhig to main- 
tain an efficient lookout or to promptly stop her swing after assenting to 
the signal of the barge, as she might have done, and that the barge was not 
in fault having stopped her engine and being as close to the south pier tm 
she could safely go. 

[Ed. Note.— For cases in point, see Gent Dig. voL 10, Collision, | 203.1 

2, Sams— Vessel Under Wat. 

Where a steamer had left her berth, her propeller was moving and she 
exchanged passing signals with another vessel, she cannot escape liability 
for alleged negligent navigation on the ground that she was not under way. 

In Admiralty. Suit for collision. 

Brown, Ely & Richards and Hoyt, Dustin & Kelley, for libelant 
Clinton & Clinton and George Clinton, for respondent. 

HAZEL, District Judge. On the 15th day of September, 1903, the 
freight propeller Lake Shore and the steam barge Cormorant, while 
passing in Buffalo river at the entrance to the channel, came in con- 
tact; the former striking the Cormorant on her port bow, breaking the 
hawser pipe, parting the stem, and opening her decks. This action 
is brought to recover the damages sustained; the libel charging that 
the Lake Shore alone was in fault for tiie accident 

The material facts are these : On the morning of the collision, the 
weather being clear, the Lake Shore, heading out in the river, was 
moored on her starboard side to the Lackawanna Coal Dock ; her bow 
being about 200 feet from the end thereof. She was ready to swing 
out into the river, which at that point was 215 feet wide, preparatory 
to starting on her trip up the Lakes. She was 376 feet over all, 50 
feet beam, drawing 18 feet 7 inches of water, and was loaded with 
6,800 tons of coal. The Cormorant was 218 feet long, 34 feet 6 inch- 
es beam, drawing 9 feet forward and 14 feet aft, and was partially 
loaded with lumber. In order to get into the channel at the mouth 
of the Buffalo river from the Erie Basin, it was necessary for the Cor- 
morant in tow of a tug to go around the old basin breakwater. When 
she reached a point at the end of the breakwater, which was about 
2,200 feet from where the Lake Shore was lying, the tug let go the 
lines and the Cormorant straightened in the channel and proceeded 
toward the river at the rate of about four miles an hour. Her mas- 
ter at once observed the Lake Shore, which was then still close to the 
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wharf. Soon afterwards he saw that she was getting underway; 
her bow having moved out into the stream about 10 feet. At this 
time the bow of the Cormorant was abreast of the south pier and 
distant from the bow of the Lake Shore something more than 1,000 
feet. Her master, regarding the latter as a navigating vessel, blew 
one blast of the whistle to indicate his intention to pass on her port 
side, and immediately checked his speed. The Lake Shore, however, 
did not reply to the signal. It was explained at the trial by Capt. Hahn, 
master of the respondent vessel, that at this particular time he did not 
regard his vessel as underway, and supposed the one blast signal to 
have been blown to an outward-bound tug, which, according to re- 
spondent's witnesses, answered the signal. Several witnesses for the 
respondent testified to the presence of the tug and the blowing o£ the 
signals mentioned, and a like number of witnesses for libelant, in- 
cluding the master of the Cormorant, testified that they did not per- 
ceive a tug passing out of the river, and that the signal was blown to 
the Lake Shore, which was slowly leaving her berth. Assuming the 
presence of the tug, I am, nevertheless, of the opinion that it is proven 
that the signals were blown to the Lake Shore; she being concededly 
the nearest craft. The Cormorant, receiving no reply to her initial 
signal-, sounded another one blast of her whistle, at the same time re- 
ducing her speed to about two miles per hour and putting her helm 
aport. In the meanwhile the Lake Shore, which was slowly swing- 
ing toward midchannel, sounded two blasts of her whistle, indicating 
her desire that the Cormorant should pass to starboard. The latter 
vessel, objecting, immediately blew an alarm and quickly sounded an- 
other single blast, which the Lake Shore answered with one blast, 
thereby receding from her previous request that the Cormorant pass 
to starboard and assenting to her passing on her port side. At this 
critical moment the Cormorant, with her helm properly hardaport 
and her engine stopped, was approximately 100 feet distant from the 
bow of the Lake Shore, and probably from 10 to 20 feet from the 
south pier, making headway at the rate of about one mile an hour. 
The Lake Shore continued to swing slowly to port, impinging the 
Cormorant. A careful examination and consideration of the evidence 
and argument of proctors has made it clear that the Lake Shore failed 
to seasonably stop her swing to port or alter her course after assent- 
ing to the signal of the injured vessel. I think the Cormorant had 
a right to presume, not only that the Lake Shore would stop swii^ng 
out beyond the middle of the river toward the south pier, but that she 
would seasonably provide sufficient space for passing port' to port. 
The Frederick M. Wilson, Fed. Cas. No. 6,078. 

Respondent contends that she was going astern at the time of the 
impact I that there was sufficient room for safe passing, about 45 feet ; 
and, if the Cormorant had been properly navigated or controlled, the 
accident would not have happened. The testimony as to whether 
the Cormorant sheered toward the Lake Shore is in conflict ; the wit- 
nesses for both sides being indefinite as to distances, and also re- 
garding the precise manner in which the vessels impinged. Although 
the testimony for the libelant as to the exact position of the La^e 
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Shore at the time of the contact perhaps is not free from criticisrn, I 
am, nevertheless, reasonably satisfied that the primary responsibility 
for the collision is attributable to the Lake Shore, and that she aione 
must bear the consequences of her negligence. The Cormorant, with 
her helm hardaport and close to the south pier, was as skillfully navi- 
gated as the situation created by the negligence of the Lake Shore 
permitted. It is not improbable that the narrowness of the channel, 
together with the movements of the vessels, would cause a displace- 
ment of the water, resulting in the Cormorant sheering from the 
south pier and toward the bow of the Lake Shore; but I think a fair 
preponderance of the evidence indicates that the latter vessel did not 
seasonably stop swinging to port. True, the Lake Shore reversed her 
engine, and ordinarily 3ie tendency would be to throw her stem to 
port and her bow to starboard, but this movement, in my judgment, 
was not executed with sufficient promptitude to avoid the accident. 
That Capt. Hahn suspected that he was greedy of the channel and 
probably could not promptly check the swing of his vessel may be 
inferred from his signaling tfie barge to turn out of her course on the 
south side of the river and pass starboard to starboard. 

Charges of fault are also made against the steamer Lake Shore, 
in that she did not maintain an attentive lookout. Capt. Hahn, who 
was on the pilot house, swore that he did not see the approaching 
barge until he had directed his steamer to go ahead slow; the Cor- 
morant then being at about the end of the south pier. He heard her 
signals, but assumed they were blown to a passing tug. When the 
bow of his steamer had swung 25 feet out in the river, he claims to 
have blown an initial signal of two blasts ; the barge answering by an 
alarm quickly followed by a single blast. He answered, assenting 
to the barge passing port to port. He also testified that he reversed 
his steamer when she was approximately 60 feet from her berth, and 
later in his examination he swore that the accident happened in mid- 
stream. Thus it would seem to be shown that the Lake Shore con- 
tinued to swing to port after the assenting signal was sounded. In 
my judgment the Cormorant cannot be held in fault for failing to as- 
sent to the starboard passing ; for, in the exercise of proper precaution, 
the situation did not at the time of said signal warrant such a maneuver 
on her part. If an attentive lookout had been stationed forward at 
the instant the Lake Shore left her berth, the approaching steam 
barge doubtless would have been observed immediately as she turned 
in the channel, and, moreover, the different signals, indisputably 
sounded by her, would unquestionably have been understood. The 
presence on deck of the master of the Lake Shore did not render the 
service of a careful lookout indispensable, nor was she excused, even 
though just leaving her berth, from adopting such reasonable precau- 
tion to prevent collision as the situation required, specially as it 
may be presumed that at this time her master was variously occupied 
with the management of the vessel. Hence the failure of the Lake 
Shore to heed the signals of the Cormorant was a fault for which 
she must be held liable. 

A further charge made against the Lake Shore is that rule 17 of 
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the Statutory rules and rule 1 of the inspectors' rules were ignored, 
and therefore a dangerous situation was presented. The first-men- 
tioned rule provides for signaling for vessels underway to pass each 
other on the port side, and the second rule relates to steamers ap- 
proaching head and head. Respondent contends that these rules were 
inapplicable to the situation, as the Lake Shore was not strictly a ves- 
sel underway. This point is not maintainable, as it has been held that 
when signal lights for vessels under way are displayed by a vessel 
aground and such vessel answers signals, leading a navigating ves- 
sel to believe that she will keep out of the othe?s way, she will be 
held in fault and responsible for damages resulting from her action. 
The F. W. Wheeler, 78 Fed. 824, 24 C C. A. 353; The Maling (D. 
C.) 110 Fed. 227; The Morris B. Grover, 92 Fed. 678, 34 C. C. A. 
616. The Lake Shore had left her berth, her propeller was moving, 
her master was on the pilot house, signals were sounded by her to 
direct the movements of other vessels, and accordingly she cannot be 
heard to say in excuse of asserted negligence that she was not navigat- 
ing. However, I am unable to see how fault in this respect can be 
imputed to the Lake Shore inasmuch as her invitation to pass to star- 
board was not accepted by the Cormorant. Undoubtedly the situation 
on account thereof became somewhat confused, but I do not think 
that the signals of the Lake Shore, even if they had been in violation 
of the statute, were a contributing cause of the mishap. 

My conclusion is that the respondent was in fault, first, for not 
keeping: a proper and sufficient lookout; second, that her master was 
not sufficiently attentive to the initial signals of the Cormorant; third, 
that he continued to swing to port after the signal assenting to the 
passing port to port was sounded; and, finally, that he managed his 
vessel in such a negligent manner as to cause her to impinge the 
Cormorant. The various allegations of fault on the part of the Cor- 
morant as allegfed in the answer are not sustained. 

A decree will be entered accordingly in favor of the libelant against 
the Lake Shore, with costs, and an order of reference may be taken to 
the clerk to state the amount. 



OGILVIB V. G. & C. MERRIAM CO. 

G. & O. MERRIAM CO. v. OGILVIR 

(Circuit Court, D. Massachusetts. January 9, 1907.) 

No. 155. 

1. Coptrights—Namk of Book— Expiration of CopYRionr— Effeot. 

Where defendants procured a copjrrlght on a dictionary In 1847, whidi 
was published under the name "Webster's Unabridged Dictionary," on 
the expiration of the copyright both the work and the generic name 
"Webster" became public property. 

2. Tbade-Mabks and Tbade-Names^-Copybighted Books— Ezpibation of 

CoPYBiQHT— Use of Name. 

Where the name "Webster," as applied to dictionaries, referred to a 
publication copyrighted In 1847 under the name "Webster's Unabridged 
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DlctlonaiTf** and also acquired a secondarj meanlniT) Indicating to tbe 
public a particular book published and sold by defendant, who owned the 
copyright, on the expiration of the copyright complainant, though en- 
titled to use the word **Webster" as applied to a reprint of the dictionary 
published by him, must so use it as to unmistakably inform the public 
that his book is not that published by defendant 

[Ed. Note. — ^For cases in point, see Cent Dig. yoL 40, Trade-Marks and 
Trade-Names, f 86.] 

3. Saiib— Evidence. 

On the expiration of the copyright Cfn Webster's Unabridged Dictionary, 
complainant started to publish a dictionary which was a reprint of and 
founded on the original, and which he called "Webster's Dictionary" or 
'^Webster's Imperial Dictionary." On the back or cover of complainant's 
book was printed complainant's name "George W. Ogilvie," and upon the 
title page was printed "George W. Ogilvie, Publisher." Held that, as 
there was no trade-mark in the ordinary form and siase of the book, com- 
plainant had done all that the law required to distinguish his book from 
dictionaries published by defendants under the name "Webster's In- 
ternational Dictionary." 

^ Sahk— Unlawfitl Gompktition^advkbtisino. 

Where, after the expiration of a copyright on Webster's Unabridged 
Dictionary, complainant published a dictionary called "Webster's Dic- 
tionary" or "Webster's Imperial Dictionary," which tae advertised by ml»- 
leadlng circulars, intending to convey the impression that complainant's 
book was a new edition of the dictionary published by defendant company, 
and was the successor of a later dictionary published by defendants known 
as "Webster's International Dictionary," complainant having taken por- 
tions of the printed matter in the circulars and advertisements of the 
International Dictionary and inserted them In his circulars and advertise- 
ments, he was guilty of unfair competition. 

[Ed. Note. — For cases hi point see Cent Dig. vol. 46, Trade-Marks and 
Trade-Names, | 86. 

Unfair competition, see Scheuer t* Muller, 20 C G. A* 165 i Lare ▼• 
Harper & Bros., 30 a a A. 87a] 

In Equity. 

Georgfc P. Bean, for Ogilvie. 

Judson & Hale, for G. & C. Merriam Co. 

COLT, Circuit Judge. This bill and cross-bill present two general 
questions: Has the defendant, the G. & C. Merriam Company, the 
exclusive right to the use of the name ^'Webster" in the title of 
dictionaries of the English language? and, second, has the com- 
plainant, George W. Ogilvie, unmistakably informed the public that 
his dictionary is a Webster's dictionary published by George W 
Ogilvie, and not a Webster's dictionary published by the G. & C. 
Merriam Company? 

The dictionary published by Ogilvie is entitled "Webster's Imperial 
Dictionary," and he seeks by his bill to enjoin the Merriam Company 
from sending out threatening letters and circulars to the trade, to the 
effect that the Merriam Company has tiie exclusive right to the use 
of the name "Webster" upon dictionaries. On the otfier hand, the 
Merriam Company, by its cross-bill, seeks to enjoin Ogilvie from the 
use of the name "Webster" upon his dictionary, and from sending 
out misleading circulars and advertisements respecting his dictionary. 
It is claimed by the Merriam Company that this use of the name 
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Webster and these circulars and advertisements are an infringement 
of Webster's International Dictionary, which is the latest edition of 
Webster's Dictionary published by the Merriam Company. 

The evidence shows that the Ogilvie dictionary is an enlarged and 
revised edition of Webster's Dictionary, based upon Webster's Un- 
abridged Dictionary, which was published and copyrighted by G. 
& C. Merriam in 1847, and upon which the cop)rright expired in 1889. 
The evidence also shows that the Merriam Company, and its predeces- 
sors in title, G.. & C. Merriam & Co., and G. & C. Merriam, have 
been the publishers of Webster's Dictionaries for more than 60 years, 
having acquired all the rights in Webster's Dictionary from the heirs 
of Noah Webster previous to 1847, and that since that time they 
have published numerous editions of this work. 

It further appears from the evidence that on the back or cover of 
every copy of each edition of this book published by Noah Webster 
and b)r the Merriams, beginning with the year 1806, have appeared 
the words "Webster's Dictionary," and that this is the generic name 
by which this book has always been known and descril^d. 

It further appears from the evidence that from 1847 to 1889 the 
Merriams were the sole publishers of Webster's Dictionaries, and that 
in 1889 the name "Webster," as applied to dictionaries, had acquired 
a secondary meaning, and indicated to the public the dictionaries pub- 
lished and sold by the Merriam Company. It further appears that, 
since the expiration of the Merriam copyright in Webster's Un- 
abridged Dictionary in 1889, various editions of Webster's Dictionary 
have been published and sold by other publishers; but, notwithstand- 
ing this circumstance, it is shown by a preponderance of evidence 
that the name "Webster" still indicates to the public the dictionaries 
published and sold by the Merriam Company. 

We have, then, to inquire what are the rights of Ogilvie with 
respect to the use of the name "Webster" upon dictionaries after the 
expiration of the Merriam copyright in 1889; it appearing that the 
name "Webster" has a two-fold signification, in that it is tiie generic 
name of the dictionary, and also indicates to the public the dictionaries 
published and sold by the Merriam Company. 

A copyright, the same as a patent, is a monopoly created by stat- 
ute. This monopoly is granted upon the implied condition tiiat at 
the expiration of the copyright the book and the name by which it is 
designated are dedicated to the public; in other words, at the ex- 
piration of the copyright, both the book and its generic name become 
public property. To say that the public have the right to publish 
the book, and not the incidental right to use the name by which it 
is known, is in effect to destroy the public right, and to perpetuate 
the monopoly. For instance, to hold that the Merriam Company^ 
after the expiration of its copyright in Webster's Unabridged Dic- 
tionary, still has the exclusive right to the use of the name "Webster** 
on some theory of trade-mark or trade-name, or unfair conipetition, 
would be to nullify the public dedication, and perpetuate the monopoly 
secured by the copyright. It follows, therefore, as a necessary result* 
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tfiat tt the expiration of the copyright any person has the right to 
publish the copyrighted book, and to call it by its generic name. 

But it may so happen, as in the case at bar, that, at the expiration 
of the copyright, the name by which the book is known has also ac- 
quired a secondary meaning, and has come to indicate to the public 
the book published and sold by the publisher who took out the copy- 
right In such a case another person must so use the name as to 
protect individual property rights, and to prevent injury to the public 
While no restrictions can be imposed upon the right to use the name» 
such person must, so far as is consistent with such use, protect the 
good will and business of the original publisher, and guard the 
public against deception. The duty, therefore, is imj)osed upon such 
person of accompanying his publication with such indications as to 
the source of publication as will unmistakably inform the public that 
the book is published by himself, and not by the original publisher. 
After having taken these precautions, if any injury results to the 
business of the original publisher, it is damnum absque injuria. Such 
injury is analogous to the incidental injury to the business of anbther 
which may result from the absolute right of every one to use his own 
namQ in his own business. 

It follows in the case at bar that Ogilvie, upon the expiration of 
the Merriam copyright, has the right to publish the copyrighted book, 
or a revised edition thereof, and to call it "Webster's Dictionary," or 
"Webster's Imperial Dictionary,'' provided that he dearly indicates 
to the public that it iS a Webster's Dictionary published by him, and 
not a Webster's Dictionary published by the Merriam Company. 

In 1890, or soon after the expiration of the copyright in Webster's 
Unabridged Dictionary, the Merriams brought several suits in which 
they set up their exclusive right to the use of the name "Webster" 
in the title of dictionaries. In these cases the decisions were adverse 
to the Merriam Company upon this point, the courts holding that to 
give the Merriam Company this exclusive right would be to perpetuate 
Sie copyright monopoly. 

In Merriam v. Holloway Publishing Company (C. C.) 43 Fed. 
460, decided September 26, 1890, Mr. Justice Miller said: 

"I want to say, bowerer, with reference to the main Issne in the case, that 
it occurs to me that this proceeding is an attempt to establish the doctrine 
that a party who has had the copyright of a book until it has expired may con- 
tinue that monopoly indefinitely, under the pretense that it is protected by a 
trade-mark, or something of that sort I do not believe hi any such doctrine, 
nor do my associates. When a man takes out a copyright for any of his writ- 
ings or works he impliedly agrees that, at the expiration of that copyright, 
sach writings or works shall go to the public and beoome public property. 
• ^ ^ The grant of a monopoly Implies that, after the monopoly has expired, 
the public shall be entitled ever afterwards to the unrestricted use of the 
book. • • ♦ 

**I wUI say this, however, that the contention that complainants have any 
tpedal property in 'Webster's Dictionary' Is all nonsense, since the copyright 
has expired. What do they mean by the expression their book,' when the/ 
■peak of Webster's Dictionary? It may be their book If they have bought it, 
as a copy of Webster's Dictionary is my book if I have bought it. But in no 
other sensefrthan that last hidlcated can the complainanU say of Webster's 
Dictionary that it is their book." 
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In Merriam v. Famous Shoe & Clothing Company (C. C.) 47 
Fed 411, decided September 10, 1891, Judge Thayer said: 

"I have no doubt that defendant is entitled to use the words 'Webster's Dic- 
tionary' to describe the worls that it is engaged in publishing and selling. 
Those words were used to describe Webster's Dictionary of the edition ot 
1847, and, as the copyright on that edition has expired. It has now become 
public property. Any one may reprint that edition of the work, and «ititle the 
reprint 'Webster's Dictionary.* The latter words, which appeared on the title 
page and on the outer cover of boolcs of the edition of 1847, have become public 
property, as well as other parts of the work. Defendant's right to call the 'Fa- 
mous Reprint Edition' 'Webster's Dictionary' Is as clear as the right of com- 
plainants to give that title to books of the edition of 1864." 

In Merriam v. Texas Sif tings Publishing Company (C. C.) 49 
Fed. 944, decided March 15, 1892, Judge Shipman said: 

"The plaintiffs are not entitled to an exclusive use of the name 'Webster's 
Dictionary' upon copies of editions the copyrights of which have expired, for 
the name is not a trade-mark. Mere copies of the edition of 1847 and 1859 can 
be reproduced by a publisher, over hig own name, provided he makes no mis- 
representations to induce the public to believe that It is another book, the 
right to publish which is the exclusive property of the plaintiff." 

Merriam v. Holloway Publishing Company and Merriam v. Famous 
Shoe & Clothing Company were cited with approval by the Supreme 
Court in Singer Manufacturing Company v. June Manufacturing 
Company, 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. 

Singer Manufacturing Company v. June Majtiufacturing Company 
was a patent case, and related to the exclusive right to the use of the 
name "Singer" upon sewing-machines after the expiration of the 
patent, which was claimed on the ground that the name "Singer" 
indicated to the public the machines manufactured by the Singer 
Manufacturing Company. In the opinion of the court in that case, 
Mr. Justice White said: 

"It is self-evident that on the expiration of a patent the monopoly created 
by it ceases to exist, and the right to make the thing formerly covered by the 
patent becomes public property. It is upon this condition that the patent is 
granted. ♦ * * It equally follows from the cessation of the monopoly and 
the falling pf the patented device Into the domain of things public that along 
with the public ownership of the device there must also necessarily pass to 
the public the generic designation of the thing which has arisen during the 
monopoly. ♦ ♦ ♦ To say otherwise would be to hold that, although the 
public had acquired the device covered by the patent, yet the owner of the 
patent or the manufacturer of the patented thing had retained the designated 
name which was essentially necessary to vest the public with the full enjoy- 
ment of that which had become theirs by the disappearance of the monopo^. 
In other words, that the patentee or manufacturer oould take the beneflt and 
advantage of the patent upon the condition that at Its termination the monop- 
oly should cease, and yet, when the end was reached, disregard the public 
dedication and practically perpetuate indefinitely an exclusive right. The putH 
lie having the right on the expiration of the patent to make the patented arti- 
cle and to use its generic name, to restrict this use, either by preventing its 
being placed upon the articles when manufactured or by using it in advertise- 
ments or circulars, would be to admit the right and at the same time destroy it. 
It follows, then, that the right to use the name in every form passes to the 
public with the dedication resulting from the expiration of the patent ♦ • • 
But it does not follow as a consequence of a dedication that the general power, 
vested in the public, to make the machine and use the name, iihports that 
there is no duty imposed on the one using it to adopt such precautions as will 
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protect the property of others and prevent Injury to the public Interest, If by 
doing so no substantial restriction Is Imposed on the right of freedom of use. 

* * * It is obvious that If the name dedicated to the public, either as a con- 
sequence of the monopoly or by the voluntary act of the party, has a twofold 
significance, one generic and the other pointing to the origin of manufacture 
and the name is availed of by another without clearly Indicating that the ma- 
chine upon which the name is marked is made by him, then the right to use 
the name because of its generic signification, would imply a power to destroy 
any good will which belonged to the original maker. It would import, not only 
this, but also the unrestrained right to deceive and defraud the •public by so 
uding the name as to delude them Into believing that the machine made by one 
person was made by another. * ♦ ♦ On the other hand, to cx)mpel the one 
who uses the name after the expiration of the patent to indicate that the arti- ^ 
cles are made by himself in no way impairs the right of use, but simply regu- 
lates and prevents wrong to individuals and injury to the public. This fact is 
fully recognized by the well-settled doctrine which holds that 'every one has 
the absolute right to use his own name honestly in his own business, even 
though he may thereby incidentally interfere with and Injure the business of 
another having the same name. In such case the inconvenience or loss to 
which those having a common right are subjected Is damnum absque Injuria. 

• * * > 

"The result, then, of the American, the English, and the French doctrine uni- 
versally upheld is this : That where, during the life of a monopoly created by 
a patent, a name, whether It be arbitrary or be that of the Inventor, has be- 
come by his consent, either express or tacit, the identifying and generic name 
of the thing patented, this name passes to the public with the cessation of the 
monopoly which the patent created. Where another avails himself of this 
public dedication to make the machine and use the generic designation, he can 
do so In all forms, with the fullest liberty, by affixing such name to the ma- 
chines, by referring to it In advertisements and by other means, subject, how- 
ever, to the condition that the name must be so used as not to deprive others 
of their rights or to deceive the public, and therefore that the name must be 
accompanied with such indications that the thing manufactured Is the work 
of the one making It, as will unmistakably inform the public of that fact." 

The Merriam Company contend that these cases are not appli- 
cable to the case at bar, because it is shown by the evidence that 
Webster's Dictionary now indicates to the public the latest edition of 
this book published by that company. This position is untenable. 
The fundamental ground on which these decisions rest is that at the 
expiration of the statutory term in a copyright or a patent the thing 
copyrighted or patented, together with its generic name, becomes 
public property. It fo.lows that since 1889, or upon the expiration 
of the copyright in Webster's Unabridged Dictionary, Ogilvie had the 
same right as the Merriam Company to publish and sell that edition 
of Webster's Dictionary, or a revised and enlarged edition of that 
book, and to use the name "Webster" in the title. And this public 
right cannot be taken away or abridged on any theory of trade-mark 
or unfair competition, such as is now advanced by the Merriam Com- 
pany. This is only another way of seeking to perpetuate the monopoly 
secured by the copyright. When the word "Webster," as applied to 
dictionaries, has once become dedicated to the public, it is not again 
subject to exclusive appropriation as a trade-mark or trade-name, 
nor can the public be deprived of its use on the ground of unfair 
competition. 

It only remains to consider whether Ogilvie has clearly shown that 
his dictionary is published by himself, and not by the Merriam Com- 
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pany. Upon the back or cover of the Ogilvie book is printed "George 
W. Ogilvie," an(f upon the title page is printed "George W- Ogilvie, 
Publisher/' The form of the book is the usual form which char- 
acterizes unabridged dictionaries. With respect to the book itself, I 
think Ogilvie has done all which the law requires to distinguish his 
book from the dictionaries published by the Merriams, including 
Webster's International Dictionary. As was said by Judge Shipman 
in Merriant v. Texas Sifting^ Publishing Company: 

"The mere form or size of the volume tn which Webster's Dictionary has 
ordisarily appeared does not in the mind of the public connect the plaintilT 
with the manufacture of the dictionary, and there is no characteristic of a 
trade-mark in sach ordinary form or size." (G. O.) 49 Fed. 944 

With respect to the Ogilvie circulars and advertisements, the case is 
quite different. It is evident that these circulars and advertise- 
ments are misleading and deceptive. They convey the impression 
that the Ogilvie book is a new edition of Webster's Dictionary publish- 
ed by the Merriam Company, and that it is the successor of Webster's 
International Dictionary; and, further, Ogilvie has taken portions of 
the printed matter in the circulars and advertisements of the Inter- 
national Dictionary, and inserted them in his circulars and advertise- 
ments. All this goes to show the intention of Ogilvie to trespass 
upon the reputation of the Merriam Company, and to deceive pur- 
chasers into purchasing his dictionary for one of the series of Web- 
ster's dictionaries published by the Merriam Company. It is clear, 
therefore, that Ogilvie should be enjoined from sending out these 
circulars and advertisements in their present form. These circulars 
and advertisements should be so reformed as not in any manner to 
convey the impression that Ogilvie is the successor of the Merriam 
Company, or that his book is a new edition of any of the series of 
Webster's Dictionaries published by the Merriam Company. 

The conclusions I have reached are that the Merriam Company 
should be enjoined from sending out circulars to the effect that they 
have the exclusive right to the use of the name "Webster" in the title 
of dictionaries, and that Ogilvie should be enjoined from sending 
out his circulars and advertisements in their present form; and a de- 
cree may be drawn accordingly. 



In re JOHNSON. 

(District Court, N. D. New York. January 7, 1907.) 

Banrruftct— Persons Engaged nv Fabming— Mabbied Women. 

Wliere a farm was conveyed to a married woman for the purpose of 
placing it b^ond the reach of her husband's creditors, and she and her 
husband thereafter operated the farm, with an agreement that it was 
to be carried on as his» the wife performing only such services as were 
generally performed by a farmer's wife, the husband taking full charge 
of the farming operations, the wife was not "a person engaged chiefly 
in farming or tillage of the soil," within Bankr. Act July 1, 18d8, c. 541, 
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I 4, SO Stat 547 [U. S. Comp. St 1901, p. 3423], prorldlng that mich per- 
sons may not be adjudged involuntary bankrupts. 

[Ed. Note. — ^What persons are subject to ban^uptcy law, see Mattoon 
Nat Bank of Mattoon, 111. y. First Nat Bank of Mattoon, 111., 42 C. C. 
A. 4.] 

In Bankruptcy. Motion to confirm report of special master to 
whom this matter was referred and for an order thereon adjudgincr 
Mary £. Johnson a bankrupt. 

John E. Smith, for petitioner. 

W. E. Lounsberry (M. H. Kiley, of counsel), opposed. 

RAY, District Judge. May 29, 1906, John E. Smith, a creditor 
of Mary E. Johnson, filed his petition asking to have her adjudicated 
a bankrupt, alleging as an act of bankruptcy that May 22, 1906, she 
had suffered and permitted, while insolvent, her son, one W. S. John- 
son, to obtain a preference through legal proceedings, and not having 
at least five days before a sale of the property aflFected by such prefer- 
ence vacated or discharged such preference. The alleged preference 
consists in her having allowed and permitted her said son to obtain, 
secretly, a judgment against her in the sum of about $1,150.61, imme- 
diately issue execution thereon and levy upon all her property, except 
a farm mortgaged for more, it is alleged, than its value. The peti- 
tion alleged that Mary E. Johnson is not a wage-earner, or a person 
engaged chiefly in farming or the tillage of the soil. The alleged 
bankrupt filed an answer, not demanding a jury trial, denying the 
act of bankruptcy, and also denying the allegation that she is not a 
person engaged chiefly in farming or the tillage of the soil, and alleg- 
ing affirmatively that at the time of the filing of the petition and of 
the commission of the act alleged to be an act of bankruptcy she was 
"a person engaged chiefly in farming or the tillage of the soil." 

On a full trial and hearing the special master found and reported, 
with the evidence, that the alleged bankrupt had committed the act of 
bankruptcy alleged, and was not a person engaged chiefly in farming 
or the tillage of the soil. This report was filed October 4, 1906, and 
subsequently exceptions to these findings and to the report were per- 
mitted to be filed nunc pro tunc. The evidence disclosed that the act 
of bankruptcy was committed as alleged. The petitioner urges that 
the judgment was obtained and the levy made clandestinely and are 
based upon a fraudulent and fictitious claim. While there is evidence 
to sustain this contention, to some extent at least, that question is im- 
material here. However fraudulent the conduct of the parties to the 
judgment and execution may have been, the remedy is in the state 
courts if the alleged bankrupt was at the times mentioned not sub- 
ject to proceedings in bankruptcy, being "a person engaged chiefly 
in farming or the tillage of the soil." 

The facts upon which the determination of the case depend may be 
summarized as foHows: Some years ago William J. Johnson, the 
husband of said Mary E. Johnson, held a contract for a farm in Fen- 
ner, Madison county. Because of sickness and financial difficulties 
he assigned this to his wife, Mary E. Johnson, the alleged bank- 
149 F.— 55 



Digitized by 



Google 



869 148 FADBBAL BBPOBTBR. 

nipt Subsequently, and April 30, 1904, this fann was deeded to her. 
This deed was made to. the wife, Mary E. Johnson, because of the in- 
volved financial condition of the husbatid, William J. Johnson, and 
with the general understanding it was to be run and managed in the 
same manner it had been while the husband held the contract; that 
is, by the husband and as his, except so far as it was necessary to do 
business in the name of the wife so as to prevent creditors of the 
husband from setting aside the conveyance and seizing the products 
of the farm as the property of the husband. John E. Smith, the pe- 
titioning creditor here, understood this, as he attended to the busi- 
ness in transferring the farm. The aUeged bankrupt and her hus- 
band, until about Sie time of the commencement of these proceed- 
ings, have occupied the farm, and it has been run and managed in the 
manner indicated. The husband, with the assistance of hired help, has 
done the farm work and usually sold and disposed of the products, 
using the proceeds of sales as his own and as he pleased. He has** not 
been employed by his wife as her agent, nor has he accounted to her. 
He was not employed by her as a servant, or hired man in the conduct 
and management of the farm or in doing the work thereon. The 
wife has occasionally sold products of the farm and purchased sup- 
plies, etc. But all this has been done in the usual and customary 
way incident to the relation of husband and wife where the husband 
holds the title to a farm and runs the business of farming thereon. 
At times and intervals she has assisted in doing the field farm work 
as was customary on all farms in the vicinity. She attended to the 
household work and to the manufacture of the milk from the cows 
kept on the farm into butter, and occasionally she sold it Oc- 
casionally she gave directions to help on the farm as to the work to be 
done, but all Uiis was done in the mode and manner customary on 
farms where the husband holds the title and runs the business. As a 
rule, when credit was obtained for money or property for farm busi- 
ness and farm purposes and obligations were given, the husband and 
wife joined in^ executing the obligation. As to store accounts for 
ordinary supplies credit was given the wife, as it was understood in 
the vicinity that she held the title to the real and personal property, and 
was the only one pecuniarily responsible. When the farm was deeded 
to the wife, the alleged bankrupt, the money to pay for it and to sup- 
ply other needs for the farm was borrowed of Mr. Smith on bond 
and mortgage on the farm itself, and this mortgage was executed by 
both husband and wife. Out of this and subsequent credit to both 
for the purpose of running the farm grows a large part, if not all, 
of the indebtedness of the alleged bankrupt to the petitioner. 

With this state of facts existing at the time of the filing of the peti- 
tion herein, was this woman, Mary E. Johnson, within the meaning 
of section 4 of the act of Congress entitled "An act to establish a 
uniform system of bankruptcy throughout the United States," approved 
July 1, 1898, as amended February 5, 1903, "a person engaged chiefly 
in farming or the tillage of the soil'*? If she was, she was not and is 
not within the purview of the act suid cannot be adjudicated a bank- 
Tupt for iLiat section provides: 
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"Who may become bankrupts — (a) Any person who owes debts, except a cor 
poration, shall be entitled to the benefits of this act as a voluntary bankrupt 

**(b) Any natural person, except a wage-earner, or a person engaged chiefly 
in farming or the tillage of the soil, any unincorporated company, and any 
corporation engaged principally in manufacturing, trading, printing, publishing, 
mining, or mercantile pursuits, owing debts to the amount of one thousand 
dollars or over, may be adjudged an involuntary bankrupt upon default or an 
impartial trial, and shall be subject to the provisions and entitled to the bene- 
fits of this act" Act July 1, 1898, c. 541, 30 Stat 547 [U. S. Comp. St 1001, p. 
3423]. 

It IS clear that she was not a person engaged chiefly in the tillage 
of the soil. Conceding that a person owning and living on a farm who 
does no work thereon, but who hires all the help and who directs all 
the work for his or her benefit and who thus causes the soil of the 
farm to be tilled for his or her benefit, arid who conducts no other 
business, is engaged chiefly in the tillage of the soil, still the alleged 
bankrupt, Mary E. Johnson, is not such a person, for she was not 
thus engaged. Such was not her business. Was she engaged chiefly 
in farming? Her husband was a farmer and engaged in tilling the 
soil; and this was his main and chief business. She, as his wife, aided 
and assisted him, as is customary, in making the butter, in assisting 
about chores incidental to farming, in keeping the farmhouse in or- 
der, in preparing meals and sleeping apartments for the husband and 
the farm help. 

In name the wife owned the business. The paper title to the farm 
was in her. In fact, she did not. The business was being run by 
the husband for his own benefit, and only incidentally and indirectly 
the benefit of the wife, and in the same manner all farmers* wives are 
aided and benefited by the proper management and running of the 
farms on which husbands and wives live and which the husbands own 
and control. It is unnecessary to say that a woman who is a wife 
may be a farmer. If she owns or hires a farm and is engaged in run- 
ning it, she is a farmer within the meaning of the act. But the mere 
fact that she actually owns a farm does not make her a farmer. In re 
Matson (D. C.) 123 Fed. 743. Is the wife of a farmer who owns 
and runs a farm a farmer, or engaged in farming, because of the facts 
that she lives with him and keeps his house and cooks his meals and 
cares for his clothing, and manufactures the milk from the dairy into 
butter or cheese and occasionally assists in doing farm chores hav- 
ing no other business? The services of the wife belong to the hus- 
band. It is her duty to do all those things so far as circumstances 
demand and permit. She is not engaged in a separate and indepen- 
dent business. She demands and is entitled in return to a support 
from the husband. Is the wife of a blacksmith a blacksmith because 
she is the wife of a blacksmith and keeps his house, and occasionally 
sweeps the shop? Or is the wife of a merchant a merchant because of 
the facts that she is the wife of a merchant, and keeps his house and in- 
cidentally assists him by selling goods behind the counter? The word 
**farmer" is synonymous with agriculturist, husbandman, cultivator, or 
tiller of the soil. (Soule.) The Century Dictionary says a farmer is 
"one who cultivates a farm either as owner or lessee; in general one 
who tills the soil." This dictionary has the word "farmeress" defined 
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as "a woman who farms; a farmer's wife." In Johnson v,' Guarantee 
& Accident Co., 115 Mich. 86, 72 N. W. 1115, 40 L. R- A. 440, 69 Am. 
St. Rep. 549, it was held: 

"One having regular clerical employment In a city, but whose home Is npon 
a farm, where he spends his Sundays and one night in each week, the manage- 
ment of which is, in his absence, entirely in the hands of men hired by him 
for the purpose, is not a farmer,' within the terms of an accident Insurance 
policy classing farming as a hazardous employment*' 

Plaintiff in that case testified as to his running the farm as fol- 
lows : 

'*Two men were managing my farm at the time of the accident It was their 
business to take care of the stock. Between them they had the entire charge 
of it That included the bull. I left everything lu charge of the two men. 
When I was there^ I took charge of it as I saw fit" 

The court said: 

"We think there was no evidence tending to show that plaintiff was a 
farmer, within the terms of the policy, until his employers, HuU Bros., had 
ceased to do business. The fact that he lived upon his farm, and carried It on 
through others, does not make him a 'farmer,' within the meaning of that term 
as used iu th^se accident policies. He was at home only from Saturday night 
to Monday morning, and on Wednesday night, of each week. There Is no tes- 
timony to show that during that time he was oigaged in the actual work of a 
farmer, so as to incur the more hazardous risks incident to that business." 

In McCue v. Tunstead, 65 Cal. 606, 4 Pac 510, it was held that: 

"A farmer is one who resides on a farm with his family, cultivating such 
farm, and mainly deriving his support from it though he is also the publisher 
of a weekly newspaper and the proprietor of patent medichies." 

In re Slade's Estate, 122 Cal. 434, 55 Pac. 158, it was held that a 
farmer is one who is devoted to the tillage of the soil, and persons 
who follow this occupation may call themselves horticulturists, viticult- 
urists, or gardeners, but they are farmers. In Wulbem v. Drake, 56 
C. C. A. 643, 120 Fed. 493-4^5, it was held that the words in the bank- 
ruptcy act, "a person engaged chiefly in farming or the tillage of the 
soil," mean the business of cultivating land or employing it for the 
purpose of husbandry. In re Drake (D. C.) 114 Fed. 229-231, it was 
said, the meaning of these words being under consideration : 

"Nor will It profit to trace historically the meaning of the word 'farming.* 
In its purely agricultural sense, its use is comparatively modem. Within the 
purview of this statute it is understood to mean the business of cultivating land, - 
or employing it for the purposes of husbandry ; and a farm is a tract devoted 
to cultivation under a single control, whether It be large or small, isolated, or 
made up of many parcels. For a long time after the words began to be used 
in an agricultural sense they were applied to lands held on lease, and 'demise, 
lease, and to farm let' are still the operative words of a lease, but they are. In 
modem use, applied without respect to nature of tenura Robinson Crusoe 
says, *I farmed upon my own land.* So it appears that the words have been 
used in their present sense for nearly 200 years. Under the proofs In this case 
the defendant had the direction and control of the farming operations upon all 
the land described, and was 'engaged in farming,* and I am of oplnicm that 
these words cannot be given the restricted meaning which would take out of 
the protection of the statute only those engaged In actual labor upon the farm." 

In O'Neil v. Pleasant Prairie Mut. Fire Ins. Co., 71 Wis. 621, 38 
N. W. 345, 346, it was held that the term "farmer" means a person 
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who cultivates a considerable tract of land in some one of the usual 
recognized ways of farming. 

i find no case holding, and I have not been cited to any, that the wife 
of the farmer, who assists him in the usual and customary way by 
keeping the house and doing dairy work, is herself a farmer. Con- 
gress thought it wise to exclude farmers, those engaged chiefly in the 
tillage of 3ie soil, from the classes who may be adjudicated involun- 
tary bankrupts. It was thought that this would encourage farming 
or at least not discourage persons of small means from purchasing 
farms and farming implements on credit and engaging in that busi- 
ness. But it was not, I think, intended to exclude from the classes 
who may be adjudicated involuntary bankrupts the wives of farm- 
ers who live with their husbands and assist them in the ways mentioned. 
This case, however, presents a somewhat different aspect, in that the 
wife held the title to the farm and the work she did was indirectly 
and in some respects directly in aiding and assisting to do the work 
on the farm. She also rented in her own name a parcel of land, some 
10 acres, which was worked as a part of the farm in question, but by 
the husband and in the same manner before described. It was all 
done as a cover and to keep the property from the creditors of the 
husband, who was the actual owner; the one actually doing the busi- 
ness and working the land for his own support and gain, and incident- 
ally the support of the wife. 

I cannot bring myself to the conclusion that where the title to the. 
farm actually owned by the husband is put in the name of the wife 
to keep it from the husband's creditors, with an agreement and un- 
derstanding that as between them it is to be run, managed, worked, 
and treated with its products as his, and is so run, managed, woriced, 
and treated, as was the case here, the wife doing that which farmers' 
wives usually do, and merely signing her name when necessary to 
keep up the appearance of ownership in herself, the wife is "a person 
engaged chiefly in farming or the tillage of the soil" within the in- 
tent and meaning of the bankruptcy act 

The report of the special master is approved and confirmed, and 
the exceptions are overruled. There will be an order of adjudica- 
tion accordingly. 



UNITED STATES v. BRACE. 

(District Gonrt, N. D. California. January 1% 1007.) 

(No. 4,353.) 

Pebjuby— PuBUo liAHDB— Bntbt— Oath— AuTHOBiTT TO Administer. 

Act Cong. June 3, 1878, c. 151, 20 Stat 89 [U. S. Comp. St 1901. p. 
1545], providing for the sale of public lands, restricts the quantity to 160 
acres to any one person, and section 2 requires the applicant to file with 
the register a written statement under oath that he does not apply to 
purchase the land on speculation, hut in good, faith to appropriate it to 
his exclusive use, and that he has not made any agreement or contract 
to convey the same. Section 3, 20 Stat 90 [tJ. S. Comp. St 3901, p. 1545], 
provides that if no adverse claim shall be filed after publication of notice 
of the application, the applicant, on furnishing the register of the land 
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office satisfactory evidence of the publication of the notice, that the land 
is unoccupied, and apparently contains no deposits of gold, etc., and on 
paying the purchase money and fees, shall be entitled to a patent. The 
act also authorizes the Commissioner of the General Land Office to make 
regulations for the carrying of its provlslcms into effect, and one of the 
regulations so made requires the register of the land office to examine the 
applicant under oath with reference to the good faith of his application. 
Held, that section 3 did not preclude the land officers from requiring proof 
of the good faith of the application as a part of the applicant's final proof, 
and that the register of the land office had express power to administer 
an oath to the applicant on such examination, as provided by Uev. St. 
§ 2246 [U. S. Comp. St 1901. p. 1371], the falsity of which could be the 
basis of a prosecution for perjury. 

2. Public Lands— Timber Lands— Sale— Application— TatPTH of Facts. 

Act Cong. June 3, 1878, c. 151, 20 Stat 89 [U. S. CJomp. St 1901, p. 
1545], provides for the sale of public timber lands on an application under 
oath, stating, among other things, that the application is made for the 
sole benefit of the applicant, and not for the purposes of speculation or 
sale, and that on subsequent proof of the publication of notice and certain 
other facts, and payment of the purchase price and fees, a patent shall 
issue to the applicant Held, that the facts stated in an application, in- 
cluding the fact that the application is not made for the purpose of sale, 
must not only be true when made, but must also be true when the 
land is paid for and the applicant receives his certificate of purchase or 
receiver's receipt 

3. Pebjuby— Subornation op Perjury— Public Land— Affidavit. 

Rev. St §§ 5392, 5393 [U. S. Comp. St 1901. pp. 3653, 3654], declares 
that evei*y person who, having tal^en an oath before a competent officer, 
in any case in which a law of the United States authorizes an oath to be 
administered, that he will testify truly, willfully and contrary to the 
oath states or subscribes any material matter which he does not believe 
to be true. Is guilty of perjury, and every person who procures another to 
commit any perjury is guilty of subornation of perjurj-. Held that 
where an indictment charged that defendant induced C. to make applica* 
tlon for the purchase of timber lands, as authorized by Act Cong. June 
3, 1878, c. 151, 20 Stat 89 [U. S. Comp. St. 1901, p. 1545], and in the 
furtherance of such application to make a false oath at the time of final 
entry with reference to the good faith of the application, which the reglS; 
ter of the land office was authorized to administer by Hev. St § 2246 [U. 
S. Comp. St. 1901, p. 1371], and by the regulations of the land depart- 
ment, it sufficiently charged the offense of subornation of perjury. 

A. P. Black, Asst. U. S. Atty. 
J. H. G. Weaver, for defendant 

DE HAVEN, District Judge. Indictment for subornation of per- 
jury. The indictment contains three counts, and the defendant has 
demurred thereto for uncertainty, and upon the broad ground that 
the matters alleged do not constitute a public offense, in this : "That 
the oath set out therein is extrajudicial, not authorized by law, and 
will not sustain an indictment for perjury or subornation of perjury." 
The first count, in addition to the usual technical averments required 
in an indictment for subornation of perjury, charges that defendant 
instigated and procured one Howard A. Cotrell to appear in person 
before the receiver of public moneys for the Eureka land district, up- 
on the hearing of an application by said Cotrell then and there pend- 
ing before the local land office of that district, to purchase a certain 
tract of land under the provisions of the act of June 3, 1878, entitled 
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"An act for the sale of timber lands in the states of California, Oregon 
and Nevada and in Washington Territory," and to "make and subscribe 
before the receiver an oath and affidavit" in which he knowingly, false- 
ly, and corruptly deposed and swore, among other things, that he, 
"the said Howard A. Cotrell, had not directly or indirectly made any 
agreement or contract in any manner with any person by which the 
title to the said land, sought to be acquired from the government of 
the United States, * ♦ * might inure, in whole or in part, to the 
benefit of any person except the said Howard A. Cotrell," and that 
such entry was made by him in good faith exclusively for his own use 
and benefit. Section 1 of the act of June 3, 1878 (chapter 151, 20 
Stat. 89 [U. S. Comp. St. 1901, p. 1545]), provides that lands chiefly 
valuable for timber "may be sold to citizens of the United States, or 
persons who have declared their intention to become such, in quanti- 
ties not exceeding one hundred and sixty acres to any one person or 
association of persons" ; and by section 2 it is made necessary for the 
person desiring to avail himself of the provisions of the act, to file 
with the register of the proper district a "written statement" or ap- 
plication, setting forth certain facts showing the good faith of the ap- 
plicant, and containing also a description of the land he desires to pur- 
chase. Section 3 of the act provides : 

'*Tbat upon the filing of said statement as provided in the second section 
of this act, the register of the land ofHce, shall post a notice of such applica- 
tion, embracing a description of the land by legal subdivisions, in his office, for 
a period of sixty days, and shall furnish the applicant a copy of the same for 
publication, at the expense of such applicant, in a newspaper published near- 
est the location of the premises, for a like period of time; and after the 
expiration of said sixty days, if no adverse claim shall have been filed, the 
person desiring to purchase shall furnish to the register of the land-offlce satis- 
factory evidence, first that said notice of the application prepared by the regis- 
ter as aforesaid was duly published In a newspaper as herein required; sec- 
ondly, that the land is of the character contemplated In this act, unoccupied 
and without improvements, other than those excepted, either mining or agri- 
cultural, and that it apparently contains no valuable deposits, of gold, silver, 
cinnabar, copper, or coal ; and upon payment to the proper officer of the pur- 
chase-money of said land, together with the fees of the register and the re- 
ceiver, ♦ ♦ ♦ the applicant may be permitted to enter said tract and. on the 
transmission to the General Land Office of the papers and testimony in the 
case, a patent shall issue thereon. ♦ • ♦ Effect shall be given to the 
foregoing provisions of this act by regulations to be prescribed by the Com- 
missioner of the General Land Office." 

The indictment under consideration is sufficiently definite, and it, 
in effect, charges the defendant with having instigated and procured 
Cotrell to give willfully false testimony in relation to the bona fides 
of his application, upon the occasion of his making final proof in the 
local land office of his right to enter the land for which he had applied. 
It is insisted upon the part of the defendant that under the statute 
providing for the sale of timber lands, above referred to, the officers 
of the local land office were upon such final hearing without jurisdic- 
tion to* inquire whether the entry was made in good faith for the ex- 
clusive use and benefit of the applicant, or whether he had directly 
or indirectly made any agreement to convey the land to another when 
he had acquired the title. In support of this contention it is said that. 
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by the terms of section 3 of this statute, if no adverse claim has been 
filed, the applicant is only required to furnish to the register of the 
land office satisfactory evidence, first, that the notice of his application 
has been duly published as required, and, second, that the land is^ of 
the character contemplated in the act, "unoccupied, and without im- 
provements, other than those excepted, either mining or agricultural, 
and that it apparently contains no valuable deposits of gold, silver, 
cinnabar, copper, or coal" ; that the statute expressly declares that upon 
proof of these facts, "and upon payment to the proper officer of the 
purchase-money of said land, together with the fees of the raster 
and the receiver, ♦ * ♦ the applicant may be permitted to enter 
such tract, and, upon the transmission to the General Land Office of 
the testimony and evidence in the caise, a patent shall issue thereon**; 
and it is urged that, the statute having thus named the facts which are 
to be proven at the time of final entry, it was not competent for the 
local land officers to require proof of other facts, such as the good 
faith of the applicant in making the entry. The answer to this argu- 
ment is found in the general intent or policy of the statute, and the 
particular provision therein making it the duty of tihe Commissioner 
of the General Land Office to prescribe regulations for the purpose 
of carrying the law into effect, and in the regulations made in pursuance 
of the autihority thus conferred. The obvious intention of the statute 
is to restrict the right to purchase the lands to which it refers to per- 
sons who in good faith enter the same for their own use and benefit 
The applicant must not be a "dummy" or a mere nominal purchaser, 
who in making application to purchase simply allows his name to be 
used for the purpose of acquiring from the government the legal title to 
the land applied for, with die intention of immediately transferring such 
title to some other person under a direct or indirect agreement or under- 
standing that such is the purpose for which the entry is made ; nor nmst 
he apply "to purchase the same on speculation." Olson y. United 
States, 133 Fed. 849, 67 C C. A. 21. That such was the intention 
of Congress not only appears from the fact that the quantity of land 
which any one person or association of persons is allowed to purchase 
under the statute is limited to 160 acres, but from section 2, which re- 
quires the applicant to file with the register of the proper land district, 
as the first or initial step in the proceeding, a statement, verified by his ^ 
oath, setting forth "that he does not apply to purchase the same on 
speculation, but in good faith to appropriate" it "to his own exclusive 
use and benefit; and that he has not directly or indirectly made any 
agreement or contract, in any way or manner, with any person of 
persons whatsoever, by which the title he might acquire from the 
government of the United States should inure, in whole or in part, 
to the benefit of any person except himself." The administration of 
this law is confided to officers of the I^and Department, whose duty it 
is to see that its policy is not defeated and the government defrauded 
by a sale of the public lands to those who purchase on speculation or 
for the benefit of others ; and to the end that this duty may be prop- 
erly discharged, the statute expressly confers upon the commissioner 
of the General Land Office authority to ipake regulations for the pur- 



Digitized by 



Google 



UNITED STATES V. BRACE. 873 

pose of carrying its provisions into effect, and, under the authority 
thus given, that officer, on May 21, 1887, in a circular addressed to 
registers and receivers, prescribed tiie following among other regula- 
tions, to be observed in the entry of lands under this statute: 

"The evldenoe to be famished to the satisfaction of the register and receiver 
at time of entry, as required by the 8d section of the act, must be takea before 
the register or receiver, and will consist of the testimony of claimant, corrob- 
orated by the testimony of two disinterested witnesses. The testimony will be 
reduced to writing by you upon the "blanlss provided for the purpose, after 
verbally propounding the questions set forth in the printed forms. You will test 
the accuracy of afllant's information and the bona fldes of the entry, by close 
and sufficient oral examination. You will especially direct such examination 
to ascertain whether the entry is made in good faith for the appropriation of 
the land to the entryman's own use, and not for sale or speculation, and 
whether he has conveyed the land or his title thereto, or agreed to make any 
such conveyance, or whether he has directly or indirectly entered into any con- 
tract or agreement in any manner with any person or persons whomsoever by 
which the title that may be acquired by the entry shall inure, in whole or in 
part, to the benefit of any person or persons except himself." 6 Land Dec Dep. 
Intlie. 

The printed forms referred to in the foregoing regulation, and 
made a part of it, require the officers of the local land office to propound 
to the applicant at the time of entering the land applied for the fol- 
lowing among other questions : 

"Ques. 13. Have you sold or transferred your claim to this land since making 
your sworn statement, or have you directly or indirectly made any agreement 
or contract, In any way or manner, with any person whomsoever, by which the 
title which you may acquire from the government of the United States may in- 
ure, in whole or in part, to the benefit of any person except yourself? 

''Ones. 14. Do you make this entry in good faith for the appropriation of the 
land to your own use and not for the use or benefit of any other person?" 

That these regulations are in prefect harmony with the statute, and 
such as are reasonably necessary and proper to be observed in its ad- 
ministration, cannot admit of doubt. The officers of the Land De- 
partment are not required to accept the statements contained in the 
application to purchase as conclusively establishing the bona fides 
of the applicant, but, on the contrary, the statute contemplates that 
the Commissioner of the General Land Office shall make regulations 
giving to the register and receiver the authority to subject the ap- 
plicant and his witnesses to an oral examination, for the purpose of 
satisfying themselves that the entry is made in good faith for the bene- 
fit of the applicant, and not in the interest of another, and the questions 
above set out are relevant to such an inquiry. Even if it should be con- 
ceded that his right to purchase from the United States would not be 
defeated by a sale, or by an agfrcement to sell, made after the filing of 
the application and before the date of the entry — ^that is, before the 
applicant is given his certificate of purchase or receiver's receipt 
showing that he has paid the government for the land and been al- 
lowed to enter it — still the fact of such intermediate sale or agfreement 
to sell would be a material circumstance to be considered in an in- 
vestigation relating to the truth of the statements contained in the 
original application. But the statute cannot receive this narrow inter- 
pretation. The facts stated in the application must not only be true 
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when made, but it must also be true that when the land is paid for, 
and the certificate of purchase or receiver's receipt issued, that the 
person entering the land is not then under agreement, express or im- 
plied to convey the title so acquired to another person. U. S. v. Bailey, 
17 Land Dec. Dep. Int. 468. This seems to be in accordance with 
what was said by the Supreme Court in United States v. Budd, 144 
U. S. 163, 12 Sup. Ct. 575, 36 L. Ed. 384. The court there said : 

**Thc act does not in any respect limit the dom&iion wliicli Oie purchaser has 
over the land after its purchase from the government, or restrict in the slightest 
his power of alienation. Ail that It denounces is a prior agreement — ^the actin;; 
for another in the purchase. If when the' title passes from the govemment no 
one save the purchaser has any claim upon it, or any contract or agreement tor 
It, the act is satisfied-" 

To hold that one may, after filing his application, make an agree- 
ment to convey the land applied for, and still have the right to enter 
the same for the benefit of the person with whom the agreement was 
made, would defeat the express policy of the statute, which limits the 
quantity which may be acquired thereunder by any one person or as- 
sociation of persons to 160 acres. Such an entry, if not opposed to 
the strict letter of the statute, would be clearly in violation of its 
spirit. Inasmuch as the regulations of the Commissioner of the Gen- 
eral Land Office above referred to are valid, the receiver of the local 
land office was authorized to administer the oath mentioned in the in- 
dictment. Stction 2246 of the Revised Statutes [U.S. Comp. St. 1901, 
p. 1371] provides: 

"The register or receiver is authorized, and it shall be their duty, to admin- 
ister any oath required by law or the instructions of the General Land Office, 
in connection with the entry or purchase of any tract of the public lands. 
♦ • ♦ »» 

It necessarily follows from the foregoing that the indictment suf- 
ficiently charges the defendant with the crime of subornation of per- 
jury, under the rule declared in Caha v. United States, 162 U. S. 
211, 14 Sup. Ct. 513, 38 L. Ed. 415, and as that offense is defined in 
sections 5392, 5393 of the Revised Statutes [U. S. Comp. St 1901, 
pp. 3653, 3654], which declare that: 

"Bvery person who having taken an oath before a competent tribunal, officer, 
or person, in any case in which a law of the United States authorizes an oath 
to be administered, that he will testify ♦ ♦ ♦ truly ♦ ♦ ♦ willfully and 
contrary to such oath states or subscribes any material matter which he does 
not believe to be true, is guilty of perjury. ♦ ♦ ♦ Every person who pro- 
cures another to commit any perjury is guilty of subornation of perjury." 

The demurrer to the indictment is overruled. 



UNITED STATES v. BRACE et al. 

(District Court, N. D. California. January le, 1907.* 

No. 4,352. 

1« OOKflPIBACT--lNDXCTMENl>— CONOTBUCTION. 

An indictment alleging that defendants during all the times between 
May 25, 1902, and the commission of the last overt act therein set forth 
continued to conspire together to defraud the United States of the title 
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to its pnbllc lands In the manner and hy the means agreed on between 
them on May 25, 1902, was not equivalent to a charge that defendants 
subsequent to that date entered into a new conspiracy to accomplish their 
unlawful design, but was merely an allegation that the con^iracy formed 
on that day was never abandoned, but was in continuous operation there* 
after until the date of the last overt act charged* 

2. Same— Statutes— CoNsrrBUonoN. 

Rev. St § 5440 [U. S. Comp. St 1901, p. 3676], provides that, If two 
or more persons conspire either to oommit any offense against the United 
States or to defraud the United States in any manner, and one or more 
of them do any act to effect the object of the conspiracy, all shall be liable 
to a penalty, etc. Held, that the offense defined by such section was a 
continuing one so long as it was in process of execution, as manifested by 
overt acts in pursuance thereof. 

3. Caiminal Law— Limitations. 

The crime denounced by such section consists in putting a corrupt agree- 
ment into active operation, and hence limitations run from the date of the 
last overt act committed for the purpose of completing the object of the 
conspiracy. 

[£d. Note.— For cases in point, see Cent Dig. voU 14, Criminal Law, 
S 275.] 

4. Conspiracy— Sevbbal Pbosbcutionb. 

There can be but one prosecution for conspiracy in violation of Rev. 
St § 5440 [U. S. Comp. St 1901, p. 3676], regardless of the number of 
overt acts committed in pursuance thereof. 

See 143 Fed. 703. 

J. H. G. Weaver and W. F. Clybome, for defendant Brace. 

J. F. Quinn, for defendant Young. 

Robert T. Devlin, U. S. Atty., and A. P. Black, Asst. U. S. Atty. 

DE HAVEN, District Judge. The indictment charges that the 
defendants, on May 25, 1902, entered into a conspiracy to defraud the 
United States by obtaining from it, in violation* of the law provid- 
ing for the sale thereof, title to divers tracts of land of great value, 
situated in this district and state; that for the purpose of effecting 
the object of said conspiracy, certain overt acts were committed by the 
parties thereto on June 10, 1902, by filing and causing to be filed cer- 
tain false and fraudulent applications for the purchase of such lands 
in the local land office at Eureka, in this district, and state. The in- 
dictment alleges: 

**That from the said twenty-flfth day of May, in the year of our Lord one 
thousand nine hundred and two, and until and including the times hereinafter 
alleged, the said conspiracy, combination, confederation, and agreement was 
continuously in process of execution, and the said George W. Brace and Albert 
B. Young oontinued, during and including said times, to knowingly, falsely, 
and unlawfully to conspire, combine, confederate, and agree together [and with 
divers other persons named] so to defraud the United States of the title to and 
possession of the said lands in the manner and by means aforesaid." 

The indictment further charges that, for the purpose of effecting the 
object of said conspiracy, "and while the said George W. Brace and 
Albert B. Young so knowingly, falsely, and unlawfully conspired, 
♦ ♦ ♦ as aforesaid, so to defraud the United States of its title to 
and possession of said lands, in the manner and by the means afore- 
said," the said defendant Brace committed other overt acts on the 
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11th, 12th, and 15th days of September, 1902, by causing divers per- 
sons to appear before the officers of the local land office at Eureka, 
Cal, and make false and fraudulent final proofs, for the purpose of 
establishing their right to purchase from the United States the lands 
for which they had applied. The indictment was found and returned 
on September 8, 1906. The defendant Brace has interposed a special 
plea, in which he alleges that the offense charged in the indictment is 
"barred by the provisions of section one thousand forty-four (1044) 
of the Revised Statutes of the United States of America [U. S. Comp. 
St. 1901, p. 725], in that more than three years had elapsed between 
the commission of said alleged crime and the finding of said indict- 
ment, to wit, three years and eighty-nine days. And in this behalf de- 
fendant alleges that, during all of said times between the commission 
of said alleged crime and the filing of said indictment, the said George 
W. Brace was subject to the process of said court, and at no time dur- 
ing said time was he a fugitive from justice, or was he 'fleeing from 
justice ;* " and that he did not at any time between the date of the com- 
mission of the offense charged and. the finding of the indictment 
"leave his home and known place of abode with intent to avoid de- 
tection or punishment for any public offense against the United 
States." The defendant Young has also filed a special plea, similar 
in form to that of the defendant Brace. The United States has de- 
murred to each of these pleas, upon the ground that it does not state 
facts sufficient "to constitute a plea, or to authorize the court to stay 
the trial of this action," and upon the further ground that it does not 
appear therefrom "that an overt act in consequence of the conspiracy 
alleged in said indictment was not committed within three years before 
the filing thereof," and "because it appears upon the face of the in- 
dictment herein that an overt act in pursuance of the conspiracy al- 
leged in said indictment was committed within three years before the 
filing thereof." 

1.' In my opinion the allegation in the indictment that the defend- 
ants during all the times between May 25, 1902, and the commission 
of the last overt act therein set forth continued to conspire together 
to defraud the United States of the title to its public lands, in the 
manner and by the means agreed on between them on May 25, 1902, 
is not equivalent to a charge that the defendants subsequently to that 
date entered into a new conspiracy for the purpose of accomplishing 
their unlawful design to defraud the United States of certain of its 
public lands. It is simply, in effect, an allegation that the conspiracy 
formed on May 25, 1902, was never abandoned, but was in continuous 
operation thereafter until the date of the last overt act set out. The 
indictment, therefore, is to be construed as charging but one conspir- 
acy; that such conspiracy was formed by the defendants on May 26, 
1902, and numerous overt acts were thereafter committed by them 
for the purpose of effecting its object, the first of these acts on June 
10, 1902, and the last on September 15, 1902 ; that from the date of its 
formation until the commission of the last overt act in pursuance 
thereof, the conspiracy so formed on May 25, 1902, was, in the lan- 
guage of the indictment, "continuously in process of execution." As- 
suming that the conspiracy was formed and the overt acts committed 
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upon the particular dates named in the indictment, the precise ques- 
tion which is raised by the demurrers to the special pleas relates to the 
time when the right of the government to prosecute the defendants 
for the offense charged in the indictment began to run. 

Section 1044 of the Revised Statutes [U. S. Comp. St. 1901, p. 725] 
provides that no person shall be prosecuted for an offense of the char- 
acter described in this indictment unless the indictment is found "wit^?- 
in three years next after such offense shall have been committed" ; while 
the succeeding section declares that this limitation shall not extend to 
the case of any person fleeing from justice. The contention of the 
defendants is that the right of the government to prosecute them ac- 

. crued upon June 10, 1902, the date of the first overt act, and, as this 
was more than three years prior to the finding of the indictment, the 
right to prosecute for such offense is barred; and support for this 
contention is undoubtedly found in the cases of United States v. Owen 
(D. C.) 32 Fed. 534, United States v. McCord, 72 Fed. 159, Ex parte 
Black (D. C.) 147 Fed. 832, Commonwealth v. Bartilson, 86 Pa. 482, 
and Insurance Co. v. State, 75 Miss. 24, 22 South. 99. The argument 
which is advanced to sustain this conclusion is very strongly stated by 
Deady, J., in United States v. Owen (D. C.) 32 Fed. 534, and pro- 
ceeds upon the theory that a conspiracy is not to be deemed a con- 
tinuous crime while in process of execution, but is a completed of- 
fense the moment the first overt act is committed in pursuance there- 
of, as much so and in the same sense as the crime of murder or of 
arson is complete and at an end when the deed is done. Of course, 
if this be so, the statute of limitations would commence to run 
at the date of the commission of such overt act; but it seems 
to me that the more reasonable view is that which was followed by 
the Supreme Court of Illinois in the case of Ochs v. People (III.) 
16 N. E. 662, and United States v, Greene (D. C.) 146 Fed. 803-889, 

' and that is to regard the conspiracy as a continuing offense so long as 
the parties thereto continue to perform acts to effect its object, and, 
thus considered, the prosecution thereof is not barred if any overt 
act has been committed within the statutory period. The crime, de- 
fined in section 5440 of the Revised Statutes, may be saM to be a con- 
tinuing offense so long as it is in process of execution, as manifested 
by overt acts in pursuance thereof. At common law the crime of 
conspinwyr was complete when two or more persons combined for the 
purpose of committing an unlawful act, and it was not necessary to 
allege or to prove an overt act; but under section 5440 of the Re- 
vised Statutes there must not only be tfie unlawful combination, but 
one of the parties must do some act for the purpose of effecting its ob- 
ject. Hyde v. Shine,* 199 U. S. 62, 25 Sup. Ct. 760, 50 L. Ed. 90; 
U. S. V. Nunnemacher, 7 Biss. 11, Fed. Cas. No. 15,902; U. S. v. Gold- 
berg 7 Biss. 173, Fed. Cas. No. 15,223. The crime consists in putting 
the corrupt agreement into active operation, and so long as it is in 
operation the offense is a continuing one. This being so, my conclu- 
sion is that, whenever a person commits any act in pursuance of an 
existing^ conspiracy, no matter when such conspiracy was formed, or 
how many precedent acts have been committed for die purpose of 
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effecting its object, the offense defined in section 5440 of the Revised 
Statutes [U. S. Comp. St. 1901, p. 3676] is then committed, and is 
subject to prosecution. In saying this I do not mean to be understood 
as holding that, when a number of acts have been committed in fur- 
therance of one conspiracy, there may be as many prosecutions there- 
for as there were acts. There can be but one prosecution, based upon 
a single conspiracy, and this is not barred as to any overt act within 
the statutory perfod. 

It follows from these views that the demurrers to the special pleas 
must be sustained. 



HILLS V. LBEDS. 

(District Court, D. Maine. January 21, 1907.) 

No. 27. 

1. SnippiNO— Charter Party— Construction. 

Respondent chartered a yacht for a specified snm for a portion of the 
year 1905, the charter providing for a deduction from the consideration 
In case the yacht from any accident arising from any defect therein should 
be disabled for a period of more than 48 hours. The charter also pro- 
vided that the owner agreed to let, and the hirer agreed to hire, the 
yacht for the time specified; that the owner should fit out the yacht, 
and hand her over to the hirer tight, staunch, strong, and In every way 
fitted for service, and provide an eflScient crew, clothe them, and pay their 
wages; tliat the owner should assume the responsibillly of fire and 
marine risks, and the hirer should be responsible for any Injury amount- 
ing to less than $100, should pay the running 'expenses of the yacht other 
than the wages of the crew, and should have control of the captain and 
engineer, with authority to discharge them. Held, that such contract 
was a letting of the vessel, and not a hiere contract of service, so that 
the charterer became the owner for the voyage. 

[Ed. Note. — ^For cases in point, see Cent. Dig. vol. 44» Shipping, H 
149-155.1 

2. Samb— Evidence. 

In an action to recover the balance due on a charter party, evidence 
held Insufficient to show that an injury to the yacht was caused by a defect 
in her outfit, within a provision in the charter party that. In case she 
should become unfit for use for a period of more than 48 hours because 
of any defect in her outfit, there should be a pro rata return of the 
charter money to the hirer. 

8. Same— Injuries to Vessel. 

Where a charter party required the hirer to redeliver the yacht to her 
owner In the same condition in which he received her, and when she was 
delivered the blad^ of both her propellers were bent, her owner was 
entitled to recover the expense Incident to the repair thereof. 

[Ed. Note.— For cases in point, see Cent Dig. voL 44, Shipping, §f 
219-221.] 

Grosvenor Calkins, for libelant. 
Henry M. Earle, for respondent 

HALE, District Judge. This is a suit upon a charter party. By 
this contract the libelant leased to the respondent the yacht Kasagi 
for a portion of the year 1906, ending September 30th, for tjie sum 
of $2,562.50, to be paid in five several installments. Libelant bringis 



Digitized by 



Google 



HIIiLS r. LEEDa. 879 

this suit for the last installment and for certain disbursements, "which 
•he claims are due to him under the terms of the charter party. The 
main contention arises under article 3 of the charter party, which pro- 
vides as follows: 

"In the event of the yacht, from any accident to the yacht or machinery, 
arising by or from any defect in the yacht or her outfit, becoming unfit for 
use, said disability not having been brought about by any act or order of the 
hirer, whereby the hirer is deprived of the use of the yacht for a period longer 
than forty-eight (48) hours at any time or times, he wijl allow a pro rata re- 
turn of the charter money to the hirer for such time as tjie yacht shall be unfit 
for use." 

The respondent claims that on the 17th day of May, 1905, the yacht 
collided with a schooner and with the pier and marine railway at 
Jacob's Yard, City Island, New York, and was damaged and became 
unfit for use, and that said damage arose "from a defect in the yacht 
or her outfit" ; that the disability arising from such damage continued 
for a period exceeding 48 hours, namely, from May 17, to June 18, 
1905, a total of 31 days, during which time he was wholly deprived of 
the use of the yacht. He demands, therefore, a pro rata return of 
the charter money for such time. Respondent further claims that he 
made certain disbursements on account of repairs to the yacht, which 
disbursements should have been made by the owner, according to the 
terms of the charter party, and that the amount due from the libelant 
to the respondent for a pro rata return of the charter money and for 
the disbursements, completely offsets any claim which may be due to 
the libelant under the charter party. 

Under the contention raised, it is necessary to examine specifically 
the provisions of the contract. In addition to the clause to which I 
have alreadjL referred, the charter provides that the owner agrees to 
let, and the nirer agrees to hire, the yacht for the time specified; that 
the owner agrees to fit out the yacht, and hand her over to the hirer 
tight, staunch, strong and in every way fitted for service; to provide an 
efficient crew to navigate her, consisting of captain and engineer; to 
clothe them and to pay their wages ; that the vessel shall be delivered 
to the hirer in good condition as to her machinery and connections, 
and complete as to her regular outfit ; that the owner shall assume all 
responsibility as to fire and marine risks; the hirer to be responsible 
for an injury to said yacht amounting to less than $100. The hirer 
agrees to take the yacht over in the city of B^Jston at the beginning 
of the contract, and to deliver her at the end of the term in the same 
condition as he received her, reasonable wear and tear only excepted ; 
to pay the running expenses of the yacht and the food of the crew, but 
not the wages of the crew; also to pay the consumable stores used 
for the working of the yacht; to be responsible for breakages; to 
paint the yacht. The general provision is further made : 

"That the hirer is to have the same authority as the owner of the boat so 
far a^ regards the management of the yacht and control of the captain and 
engineer, and that, In the event of either of them pravinjj^ disobedient or incom- 
petent, the hirer shall have the right to discharge him or them, and engage 
others in their place; but in such case the hirer shall, if necessary, provide new 
clothes for the man or men engaged in place of thoee so discharged^'' . ' 
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This contract must be held to be a contract of letting and hiring, 
and not a mere contract of service. By it there was a demise of the ves- 
sel ; her possession, command, and control passed from the owner to 
the hirer or charterer. The charterer became the owner for the voy- 
age. The mere fact that the owner was to provide an efficient crew 
and to pay their wages is not inconsistent with the above conclusion. 
To arrive at the rights of the parties in this regard it is not necessary 
to examine section 4236 of the Revised Statutes [U. S. Comp. St. 1901, 
p. 2944], which provides that a charterer, in case he shall man, victual, 
and navigate a vessel, shall be deemed to be the owner of the vessel ; 
for in this case the contract itself is explicit in this regard, and makes 
it clear that it is the intention of the parties that the charterer is to 
have the management and control of the yacht. The captain, engineer, 
and the crew then became the agents of the charterer during the term 
of the charter; and the general owner is not responsible for their acts 
or negligence, unless the charterer can establish by affirmative tes- 
timony that the owner did not "provide an efficient crew to navigate 
the yacht." The charterer has not met the burden of proving that the 
owner did not provide an efficient crew. 

The courts have repeatedly passed up<m the questions involved in 
this case. In Thompson v. Winslow (D. C.) 128 Fed. 73, this court 
had occasion to discuss the charterer's liability for the acts and de- 
faults of the master and crew in the navigation of the vessel In 
Reed v. United States, 11 Wall. (U. S.) 691, 20 L. Ed. 220, in speaking 
for the Supreme Court, Mr. Justice Clifford said : 

"Charterers or freighters may become the owners for the voyage wlthont 
any sale or purchase of the ship, as hi the cases where they hire the ship, 
and have, by the terms of the contract, and assume in fact, the exclusive ik)8- 
session, command, and navigation of the vessel for the stipulated voyage. But 
where the general owner retains the possession, command, and> navigation of 
the ship, and contracts for a specified voyage — as, for example, to carry a 
cargo from one port to another — ^the arrangement in contemplation of law is a 
mere affreightment, sounding in contract, and not a demise of the vessel, and 
the charterer or freighter is not clothed with the character or legal responsi- 
bility of ownerships Unless the ship herself is let to hire, and the owner parts 
with the possession, command, and navigation of the same, the charterer or 
freighter, is not to be regarded as the owner for the voyage, as the master, 
While the owuer retains the possession, command, and navigation of the ship, 
is the agent of the general owners, and the mariners are regarded as in his 
employment, and he is responsible for their conduct." 

In The Del Norte (D. C.) Ill Fed. 542, affirmed 119 Fed. 118, 55 
C. C. A. 220, Judge Hanford said: 

"And the charterer is owner pro hac vice where the master is subject to hia 
orders and directions, though appointed to his positicm as master by the gen- 
eral owner. The India (D. C.) 14 Fed. 476; The Bombay (D. C.) 38 Fed. 512. 
In such a case the charterer is himself responsible for the torts of the master, 
because, having a legal right to control, he is legally presumed to actually 
oontrol, the master's conduct On the other hand, tlie general owner is not 
responsible, because he does not have the right to control the master in the 
performance of his duties. Wood, Mast. & S. f 281." 

In Somes v. White, 65 Me. 542, 20 Am. Rep. 718, Mr. Chief Jus- 
tice Peters discusses the rights and liabilities of general owners and 
of owners pro hac vice and says: 
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~ ''It will be found upon an examination of still other anthorfttes tbat in the 
cases where the responsibility of the owners has been songht to be maintained 
the inquiry has almost universally been whether, under the contract of let- 
ting, the master or the owners had the possession, command, and navigation of 
the ship. There can be no difference in this respect between a ship and any 
other species of personal property. The law of principal and agent cannot 
be applied where no agency exists. Owners are not answerable for a colli- 
sion which in no sense is directly or indirectly caused by themselves." 

See, also, U. S. v. Shea, 152 U. S. 178-189, 14 Sup. Ct. 619, 38 h. 
Ed. 403; McCormick v. Shippy (D. C.) 119 Fed. 226. 

The Golcar S. S. Co. v. Tweedie Trading Co. (D. C.) 146 Fed. 663, 
to which my attention has been called, does not in principle differ from 
the cases which I have cited, nor do the other cases cited by the learned 
counsel for the respondent, when examined, present any different 
principles. 

The principal question, then, is whether the damage occurred from a 
defect in the yacht or her oiitfit Upon this question respondent offers 
testimony tending to show mat the damage was occasioned by the im- 
proper action of the bells, and that such improper action was occa- 
sioned by a defect in the outfit of the yacht. Upon this point the tes- 
timony is somewhat contradictory. The burden is upon the respondent 
to show that the damage occurred within the provisions of article 3 of 
.the charter party. Upon a careful analysis of the testimony, I do not 
find that the respondent has sustained this burden. Capt. Pippy in his 
deposition has testified that the accident happened from the improper 
working of the bells ; but in his log it does not appear that he thought 
there was any improper working of the bells, but, rather, that at the 
time of the accident he was of the opinion that it happened through 
some misunderstanding in the engine room. The testimony of Savary, 
the engineer, has more probative value than any other testimony in 
the case^ it is the evidence of the party who knew most about the trans- 
action. I find nothing to discredit his testimony. From it, and from 
the whole evidence in the case, I find that there is not sufficient proof 
that the damage occurred from a defect in the yacht or her outfit. It 
is clear that the libelant may recover for the balance due upon the last 
payment to be made for the hire of the vessel under the charter party. 

It will be seen by the second article of the agreement to hire that 
the respondent was under obligation to pay the running expenses of 
the yacht, the food of the crew during the term of the charter ; he also 
haying the right to discharge the captain and engineer in the event 
of their proving disobedient or incompetent. The libelant has proved^ 
that he has paid certain running expenses of the yacht and certain dis- 
bursements and advances ^hich it was the duty oi the charterer to pay. 
The libelant should recover for these sums. 

Under the first clause of the agreement for hiring, the respondent has 
agreed to redeliver the yacht to her owner in the same condition in 
which he received her. Under an amendment to the libel, the testimony 
showed that when the 3racht was redelivered to the libelant she was not 
in the condition in which the hirer had received her, but that the 
blades of both propellers were bent. Libelant may therefore recover 
the amount which he has paid, being less than $100, for his repairs to 
the propeller blades. 
149 F.^56 
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As I have found that the damage did not occur from a defect in 
the yacht or her outfit, it follows that I do not allow the respondent to 
recover for any counterclaim raised by his set-off. While, perhaps, 
very little question arises as to the payments made in the case, all 
such matters are for an assessor. 

A decree may therefore be entered for libelant. Weld A. Rollins, 
Esq., is appointed assessor to assess damages consistent with this 
opinion. 



BAKER v. PHILADELPHIA & R. RY. CO. 

(CircQlt Ck)urt, IS. D. PennsjrlYanifu January 24, 1907.) 

No. 4& 

1. Mabteb and Servant— Death of Sebvan^Neouoence— Fellow Sebv- 

ANTS— Sebvants OF Sefabatb Mastebs. 

The G. Railroad, by which decedent was employed as eng;ineer, used the 
tracks of defendant company for a certain distance entering Phlladeli^a, 
and decedent, on approaching the junction with a fast freight, found the 
tower signal turned against him. He waited six minutes, wh^i a white 
light was difiq;>Iayed from the tower, signaling his train to proceed, which 
signal indicated that decedent had the right of way, and that the track 
to the south was unobstructed. When decedent's train arrived at a point 
somewhat south of the signal station, it struck the engine and tender of a 
local freight train belonging to defendant company, which was crossing 
from the south to the north^bound track, and the engineer of such freight 
testified that, in violation of the rules, he had been on the south-bound 
track after cars, without having a man out either ahead or behind his 
train to guard against accidents. Held, that neither the operatives of de- 
fendant's train nor the signalman in the tower, all of whom were employed 
and paid by defendant company, could be regarded as decedent's fellow 
servants. 

[Ed. Note. — For cases in point, see Gent Dig. vol. 84, Master and Serv- 
ant, S 484.] 

2. RAILBOAD&— INJX7BT TO OPEBATIVES— AOOIDENT TO TBAINS— StATB STATUTES 

—Application. 

Pub. Laws Pa. 186S, p. 58, provides that when any person shall sustain 
personal injury or loss of life while engaged or employed on or about the 
roads, works, depots, and premises of a railroad company, or on or about 
any train or car therein or thereupon, of which company such person is 
an employ^, the right of action and recovery in all such cases against the 
company shall be only such as would exist if such person were an employ^, 
etc. Held, that such act had no application to an action for the death 
of an employ^ of one railroad company while rightfully using the tracto 
of another, caused by the negligence of the employes of the latter. 

8. Save— Gontbibutobt Neoliobnob. 

Decedent, a railroad engineer, on approaching a Junction with the tradu 
of another company which decedent was entitled to use, found the sig- 
nals turned against him, and thereut>on waited until he was signaled by 
the towerman of the company owning the tracks to proceed, which he did, 
and immediately collided with a train belonging' to the latter company 
negligently on the track. Held^ that decedent was not negligent. 

[Ed. Note. — For cases in point, see Gent Dig. vol. 41, Railroads, { 941.] 
4» Death— BxjBDEN of Pboof. 

In an action for death of a railroad engineer, the burden Is en the de- 
fendant to show that deceased was negligent, and that his negligence 
contributed to the injury resulting in his death; it being presumed, in 
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the absence of erldence to the contrary, that decedent exercised proi>er 
care in order to protect bis own life. 

[Ed. Note.--For cases In point, see Gent Dig. vol. 16, Death, §§ 75, 76] 

5. Same— Damages— ExcESSiVENESS. 

Decedent, a railroad engineer, 25 years of age, in good health, indus- 
trious, and of good habits, was killed through defendant's negligence. 
Decedent was earning from |100 to $130 a month, most of which he gave 
to plaintiff, his mother, who was about 54 years of age. There was also 
evidence that decedent was thrifty and careful in matters of expenditure. 
Held, that a verdict awarding plaintiff $7,500 was not excessive. 

[Ed. Note.— For cases in i>ohit, see Gent Dig. vol. 15, Death, | 125.] 

Charles H. Edmunds; for plaintiff. 
Gavin W. Hart, for defendant 

HOLLAND, District Judge. The Central Railroad of New Jersey 
was using the tracks of the Philadelphia & Reading Railway Company 
from Bound Brook to Berks streets, in the city of Phildelphia, by an ar- 
rangement, the exact terms of which did not appear. On the morning 
of September 9, 1905, the plaintiff, Henry K. Baker, an engineer, was in 
charge of a fast freight of the Central Railroad Company approaching 
Philadelphia. Upon arriving at Tabor Junction at about 2 :34 o'clock on 
the morning of that day, the train was stopped by the display of a red 
danger signal in the tower, manned by an employe of the Reading 
Railway Company. Six minutes later a white light was displayed from 
the tower, signaling the train to proceed, and, under the rules, the 
engineer had a rigftt to assume the south-bound track was unobstruct- 
ed, and he was authorized, and in fact required, to proceed. When his 
train arrived at a point somewhat south of the signal station, he struck 
the engine and tender of a local freight belonging to the Reading Rail- 
way Company, which was crossing over from the south-bound to the 
north-bound track as Baker's train was passing. The Reading Rail- 
way's freight engine had no right to be at that point. The engineer 
(King) of this engine testified that, in violation of the rules, he had 
been on the south-bound track after cars without having a man out 
either ahead or behind his train to guard against accident. The rules 
governing the running of trains on both roads were uniform, and 
issued in accordance with the rules adopted by the American Railway 
Association. Rules 99 and 100 were the same for both companies. 
The employ^ in the tower who gave the signal and the train crew of the 
Reading Railway Company were employes of the Philadelphia & Read- 
ing Railway Company ; the train crew of the Jersey Central were em- 
ployes of the latter company. The jury was, ia substance, instructed 
that the man in the tower and the Reading Railway Company's crew 
were, not fellow servants of the crew in charge of the Central Railroad 
Company's train, and that if the former, or either of them, were 
negligent, as a result of which the death of the plaintiff's son was 
caused, she would have a right to recover, and the court refused to 
instruct the jury, at the request of the defendant, that the case was 
governed by the statute of the state of Pennsylvania passed April 4, 
1868, and further refused to instruct the jury that — 

'•Even thongrh the decedent was technically upon the road of his employersr 
to wit, the Central Railroad of New Jersey, it was their duty to supply him 
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with safegnards as the occasion demanded; and, haying rapplied him with 
Reading Railroad employes, they must be considered as Central Railroad em- 
ployes, and that the defendant would not be liable in this suit; and Airther, 
that the towerman was a part of the means by which the train was enabled 
to run, and he must be considered as one of the employes necessary to move 
the train, and, no matter by whom employed, he was in law a co-empIoy6 of 
decedent." 

Under the common law, the master is not responsible for injuries 
received by his servant as a result of the negligence of a fellow servant 
engaged in the same common employment ; but all the authorities are 
to the effect that, in order that this rule may apply, the servant whose 
negligence caused the injury must be an employe of the same master 
of the employe injured. Servants of different masters are not deemed 
to be fellow servants, within the meaning of this rule, although they 
are working together in the same common employment ; they must aU 
be under the control and direction of a common master. Coates v. 
Chapman, 195 Pa. St. 109, 46 Atl. 676 ; Crawford v. Wells City (D. 
C.) 38 Fed. 47; Central Railroad Co.. v. Stoermer, 61 Fed. 618, 2 C. 
C. A. 360; The Wm. F. Babcock (D. C.) 31 Fed. 418; Thompson's 
Commentaries on Law of Evidence, §§ 4846, 4996. This seems to be 
the law as laid down by most courts of last resort in the United States, 
as the collation of cases on this question found in Thompson's Com- 
mentaries, supra, will show. Servants of different railway companies, 
using the same tracks, are not fellow servants, so as to relieve the em- 
ployer from injuries negligently inflicted by its employes upon the 
employes of the other company. Numerous cases cited in Thompson's 
Commentaries, §§ 4998, 6000, illustrate this principle. 

It is contended by the defendant that the case is covered by the 
statute of the state of Pennsylvania passed April 4, 1868 (P, L. 68), 
as follows: 

''Section 1. When any person shall sustain personal injury or loss of life 
while lawfully engaged or employed on or about the roads, works, depots and 
premises of a railroad company, or on or about any train or car therein or 
thereupon, of which company snch person is an employee, the right of action 
and recovery in all such cases against the company shall be such only as would 
exist if such person were an employee. Provided, that this section shall not 
apply to passengers." 

The application of this act of 1868 to cases such as the one at bar has 
been, in our judgment, finally settled by the decision of the Supreme 
Court of Pennsylvania in the case of Keck v. Philadelphia & Reading 
Ry. Co., 206 Pa. St. 501, 66 Atl. 47. The facts of that case and the 
one here are entirely similar, with the sole exception that there was in 
the Keck Case no towerman to signal Keck that his track was clear 
for him to proceed. The Keck Case arose out of the death of the plain- 
tiff's husband, who was an engineer on the Central Railroad of New 
Jersey, using the tracks of the Reading Railway Company, and was 
killed by running into one of the latter's trains negligently upon the 
track, which the Central Railroad train had a right to use at the time. 
Judge Mitchell, in deciding the Keck Case, reviewed all the iprevious 
decisions of the Supreme Court of Pennsylvania in which this act 
of assembly was considered, and held that the rules to be deduced from 
these cases are as follows : 
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"Firrt. Where the same track is used by two railroad rompanles, It mtist 
be considered for the application of the act of 1868 as the property of each 
while using It Secondly. Whether the use be by virtue of Joint or several 
ownership, charter right, lease, license, or traffic agreement, is Immaterial. 
Thirdly. To bring the case within the second class distinguished in Spisak v. 
B. & O. R. B. Co., 152 Pa. St. 281, 25 Atl. 407 (namely those where the em- 
ployment is ordinarily the duty of railroad employes), the plaintiff must not 
only be engaged In such work, but also be so engaged for or upon the prop- 
erty of the railroad by whose negligence he Is injured. Thus in the present 
case (Keck Case) the plaintlflTs husband was engaged in railroad work as loco- 
motive engineer, but not for the defendant, nor upon premises which were 
to be treated as defendant's at that time. He was therefore not within the 
act [The exact situation in the case at bar.] Fourthly. In such cases the 
employes of ea(^ road accept the risks of their employment in regard tb their 
own road, but not those incident to the operation of the other road, unless at 
the time engaged in some work for the other or for both roads jointly.*' 

The defendant,, however, urged that the towerman in displaying the 
red signal to stop the New Jersey Central train and the white light to 
go ahead was performing labor as an employ^ of the Jersey Central, 
because at the time the southbound was the track of the Jersey Central, 
and the signaling of the towerman for the Jersey Central train to use 
it was the work of a Jersey Central employe for the time, notwithstand- 
ing the fact he was paid and was an employe of the Reading Com- 
pany. This position we regard as untenable. As we have shown, the 
act of 1868 does not apply, and there is no decision of any court, either 
in Pennsylvania, this district, or in any other state, that has been called 
to our attention, where the rule that employes of different masters are 
not fellow servants in cases of injury to one or the other has been modi- 
fied to the extent claimed by the defendant, nor can we see why such 
modification should be permitted in this case. There is no more reason 
for holding that the signaling of a towerman to a Jersey Central train 
shoqld transfer him from that of an employe of the Reading to that 
of an employe of the Jersey Central than that the signaling of a mem- 
ber of a Reading crew to a train crew of the Jersey Central should 
transfer the former from a Reading employe to a fellow servant of the 
latter; and if it be held that in either case the person signaling the 
Jersey Central train is for the time thus transferred, then it would 
seem to me that the rule in negligence cases, where there are different 
employers, would be practically inapplicable to most cases where the 
same tracks are being us^ by different railroads, because the running 
' of trains in accordance with the rules, and with a view of the safety 
of the employes and the general public, constantly involves a recip- 
rocal dependence of the employes of one road upon the employes of 
the other for signals and other information; and there can be few cases 
of this kind (of the negligent injury of the employes of one company 
by the employes of the other) without being able to show it was the 
duty of the negligent party to have performed some act of signaling 
or warning to the injured employe. If it could be said that in the 
cases where the duty of the employes of one company in furnishing any 
signal or information to the employes of the other that the performance 
of this duty transfers the performer into the employment of the other 
company, then it must be held the rule no longer applies to different 
railway companies using the same tracks. This view would be in direct 
conflict with the authorities. 
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The court, in effect, expressed the opinion to the jury that there was 
no evidence in the case from which they could infer that Baker had con- 
tributed toward the accident by any negligence on his part. The lan- 
guage used with reference to this point in the charges is as follows : 

"There is no evidence that he did not proceed carefully ; but, at any rate^ he 
proceeded, and when he got some distance beyond the signal tower toward 
Philadelphia, he struck a shifting engine, and his engine was overturned, and 
he was killed." 

Also, at another part of the charge the court said : 

"There Is no evidence here to show that there was any negligence on the 
part of Henry K. Baker in running that train, but there is evidence that he 
was going at the rate of fifteen miles an hour. One of the witnesses said that 
six miles an hour was about the speed they could go at that place. Another 
witness said they had a right under the circumstances, if they felt like it, to 
run a hundred miles an hour ; that they had been given the white light, and 
had a right to go ahead. Is there any evidence from which' the inference could 
be drawn that Henry K. Baker was negligent in the way and at the speed he 
ran his train?" 

We are of the opinion that the court was entirely right in its instruc- 
tion to the jury that there was no evidence of contributory negligence 
on the part of Baker. It is undisputed that Baker had the right of 
way as against the local freight of the Reading Railway, which was 
unlawfully on his track ; that he had been signaled from the tower to 
proceed, and it was his duty to do so. It is further proven by uncon- 
tradicted evidence of King, the engineer of the Reading Railway en- 
gine, that he was unlawfully on the south-bound track, without a flag- 
man out to warn approaching trains, so that Baker was entitled to pro- 
ceed with his train upon the assumption that the south-bound track 
was unobstructed, and that he was privileged to proceed at a rate of 
speed usual at that point. There was some evidence as to the rate of 
speed he was going, but it was very indefinite. Thatcher, the brake- 
man on the Central Railroad train, said he judged the speed to be about 
15 miles an hour. King, the engineer of the Reading Railway train, 
testified the accident occurred in the yard limits, and that 6 miles an 
hour was the speed permitted there, and the rules required trains to 
be kept under control. The defendant has not pointed to any regula- 
tion in the book of rules prescribing the speed at which a train can run 
in yard limits, and 15 miles an hour is not such a speed as to raise any 
presumption of negligent running. It is true King further stated that 
there was some regulation about running trains 6 miles an hour, un- 
der control, in yard limits. He, however, said it was simply a regula- 
tion, and was vague as to who authorized it, or by what authority it 
was required to be observed. He did not say it was in the book of 
rules, nor did he claim it was a regulation that had been brought to 
the notice of any of the train crew of the Central Railroad of New 
Jersey. If there was any negligence on the part of the plaintiff, it 
could easily have been shown, but the defendant elected to stand upon 
the evidence of the plaintiff, and in that there is nothing from which 
the inference could be drawn that Baker was at all negligent at the 
time this accident occurred. 

The burden of proof is on the defendant to show that the deceased 
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was negligent, and that his negligence contributed to the injury which 
resulted in his death. Coasting Co. v. Tolson, 139 U. S. 551, 11 Sup. 
Ct. 653, 35 L. Ed. 270; Hough v. Railroad Co., 100 U. S. 213, 25 L. 
Ed. 612. This rule governs in the United States courts irrespective 
of the decisions in courts of the state where federal courts are held. 
2 Foster's Federal Practice (2d Ed.) p. 880, § 375. In the absence 
of all evidence on the subject, it would be presumed that the deceased 
exercised proper care, for he had the greatest incentive to caution, in 
order that he might protect his own life. Improvement Co. v. Steaa, 
95 U. S- 165, 24 L. Ed. 403. On all the evidence, the rule of the fed- 
eral courtS'is that the burden of proof is on the defendant to sustain, 
by a preponderance of evidence, its defensive plea of contributory 
negligence. Railroad Co. v. Mares, 123 U. S. 717, 8 Sup. Ct 321, 31 
L. Ed. 296. 

There is a further objection that the amount awarded is excessive. 
Henry K. Baker was not more than 25 years of age, in good health, 
good habits, industrious, and an esteemed and valuable employe. He 
was earning from $100 to $130 per month, most of which he gave to 
his mother, as he was thrifty -and careful in matters of expenditure. 
Her income, therefore, was very close to $1,000 per year. She was 
about 64 years of age, and while it could not be affirmed that her in- 
come from this source would continue for the remainder of her life, yet 
this was her only source of maintenance, and from the disposition and 
habits of the young man the jury had a right to assess an amount equal 
to the value of his life to her in the way of income, based upon what 
he was giving her at this time, as modified by what he would continue 
to contribute during the entire period of her probable existence. There 
is no rule by which we can arrive with any certainty at a sum to 
exactly compensate one damaged in the loss of a son, as the plaintiff 
in this case is, and there is no doubt a wide difference of opinion as to 
what is and what is not excessive. This verdict of $7,500, in my judg- 
ment, is not so obviously excessive as to require the court either to 
grant a new trial or to interfere with the amount awarded. 

Reasons for a new trial and in arrest of judgment are overruled. 



PLUMMER v. TWO HUNDRED TONS OF RAILS et al. 

(District Ck>urt, W. D. Washlngt(Hi, N. D. December 14, 1906.) 

No. 3,290. 

Shipfino~-Contsaot Givinq Lier on Gaboo fob Demxtbbagb— Validity. 

Certain railroad materials were shipped on a chartered vessel from 
Seattle to Nome, Alaska, consigned to the charterer. Owing to his inabil- 
ity to obtain lighters to discharge such cargo, the ship remained at Nome 
until a claim for demurrage accrued under the charter, and was finally 
compelled by the close of the season to bring such cargo back to Seattle. 
By agreement between the master and the charterer it was there dis- 
charged to remain subject to the vessers lien for demurrage. In a suit 
brought to enforce such Hen, a corporation, of which the charterer was 
president and general manager, appeared as claimant and set up title to the 
property, ard that It had paid the freight in advance to the charterer, but 
the bill of lading on which the shipment was made did not disclose such 
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ownership, nor was It known to the ownet« or master of the vessel ; claim- 
ant's vendors being named as the consignors. Held, that the lien was valid* 
having been given by the owner of the legal title, and also valid if be be 
regarded as the general agent of claimant, and claimant as the owner, since 
it was through his default as such agent that the demurrage arose. 
[Ed. Note. — For cases in. point, see Cent Dig. vol. 44, Shipping, { 597.] 

In Admiralty. Suit in rem against part of a cargo, by the owner 
of a chartered ship, to collect demurrage and recompense for neces- 
sary disbursements. Heard on general and special exceptions to the 
libel. Exceptions overruled, and the demurrage claim allowed. 

William H. Brinker, for libelant. 

Leroy V. Newcomb, for claimant 

HANFORD, District Judge. This is a suit by the managing owner 
of the ship Occidental in rem against part of a consignment of rail- 
road materials, to collect demurrage claimed for detention of the ship 
at the port of discharge, and for reimbursement for expenditures al- 
leged to have been made by the libelant for and on account of the 
charterer, who was also the consignee of the cargo. The ship made 
a voyage from Seattle to Nome, pursuant to a charter party contain- 
ing a time limitation for duration of the voyage to Nome and return 
to Seattle, and these railroad materials were carried to Nome as part 
of a general cargo, and were brought back to Seattte because the con- 
signee failed to obtain lighters at Nome for transportation of this part 
of the cargo from the ship's side to a landing place on the beach. Aft- 
er waiting Until there was danger of being shut in for the winter, if 
he delayed departure for a longer time, the captain of the ship in- 
formed the consignee of his intention to return to Seattle with that part 
of the cargo which had not been discharged", and demanded payment 
of demurrage for overtime provided for in a clause of the charter party. 
Being unable to meet the demand for demurrage, the consignee made 
an agreement with the captain, whereby, in effect, he pledged the cargo 
remaining in the ship for payment of any balance which should be due 
on account of demurrage after applying the net proceeds expected 
from the sale of a quantity of coal which had been discharged from 
the ship. After the arrival of the ship at Seattle, an additional agree- 
ment was made between the captain and the consignee to the effect that 
the railroad materials should be unladen and stored without prejudice 
to any right of the shipowner to hold the same for the unpaid demur- 
rage, and it was unladen and stored pursuant to that agreement 

The claimant is a corporation, and by general exceptions to the 
libel it questions the sufficiency of that pleading, and disputes the juris- 
diction of the court, and by special exceptions, styled a "plea," asserts 
ownership of the property, and that it prepaid all freight charges for 
transportation thereof, and delivery at Nome, and that freight was not 
earned because of nondelivery, at the port of destination ; and it dis- 
putes the right of the libelant to claim a lien on its property for any sura 
which the charterer may personally owe, and denies that he had law- 
ful authority to subject the property to a lien for his personal debt by 
pledging it The claimant's title, as set forth in the special exceptions, 
is dcraigned by purchase from W. D. Hoiius & Co. A bill of lading. 
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signed by the captain, however, is attached to the exceptions as an ex- 
hibit, and by reference to it and allegations in the exceptions it is iden- 
tified as the bill of lading issued when the consignment was received by 
the ship for transportation to Nome. This document shows that W. 
D. Hofius & Co. were the consignors, and the carrier was to deliver 
the property at Nome to the charterer or his assigns. Payment of the 
freight money is alleged to have been made to the charterer, and it is 
also alleged that the charterer was, at the time of the shipment, presi- 
dent and manager of the corporation, which is now attempting to re- 
pudiate his authority to bind it by the contracts which he made in his 
own name as the ostensible owner of the property. The exceptions also 
allege that the board of trustees of the corporation made an agreement 
with the charterer for the transportation of the property to Nome, 
pursuant to which it was delivered to. him for shipment, and the 
freight money paid to him, and that he wrongfully caused the bill of 
lading to be issued to himself as consignee, and that the claimant did 
not know that he had done so, at the time when it was done, and re- 
mained in ignorance of that fact until after the ship had sailed away 
on her voyage to the north. It is not alleged nor contended that either 
the captain or any owner of the ship was cognizant of any interest in, 
or title or claim to, the property which the claimant may have had, at the 
time of the shipment, or at any time previous or subsequent until its 
claim was filed in this suit. 

The case has been argued and submitted on these exceptions, with 
the understanding that the merits of the whole controversy, with respect 
to the claim for demurrage, are set forth with sufficient fullness to en- 
able the court to finally adjudicate that part of the case. 

The argument made in behalf of the claimant does not indicate any 
ground for doubting the jurisdiction of the court, and I have not dis- 
covered any in my independent researches. The only supposed defect 
in the averments, of the libel is failure to itemize the expenditures for 
which reimbursement is claimed. These general exceptions appear to 
me to be without merit, and they are overruled. 

The claimant's argument on the merits ignores entirely the most im- 
portant facts in the case, although they are set forth candidly in the 
special exceptions, and ignores the elementary principles of law upon 
which the decision must rest. It is but a zealous effort to prevail upon 
certain propositions which are not applicable. The decision qi the court 
is grounded upon the following propositions : 

1. The claimant did not acquire the legal title to the property, be- 
cause, instead of making delivery to it, the vendors delivered the prop- 
erty to the carrier, and they are named as the consignors in the bill of 
lading, which is the documentary evidence of the transfer of title, and 
the charterer of the ship is named as the consignee. Therefore by this 
document the legal title was transferred to and became vested in the 
charterer. 

2. As a consequence of the payment of the purchase price, and the 
freight money by the claimant, there was a resulting trust, and it be- 
came the equitable owner of the property. 

3. The shipowners, and their agent, the captain, having no knowl- 
edge of the claimant's equitable rights, and being innocent of knowing- 
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ly aiding the consignee in the perpetration of a fraud, had a right to 
make the contracts which were made with him ; he being the legal own- 
er, and ostensibly the real owner, and having possession of the bill of 
lading. 

4. The contracts are binding upon the claimant for an additional rea- 
son, viz.: The consignee, being at the time of the transactions the 
president and manager of the corporation, was clothed with the au- 
thority of a general agent of said corporation, that is, the claimant, and 
with respect to its superior equitable rights the acts of the agent in 
contracting for the shipment of the property, and in the efforts which 
he made to avert a loss to the claimant of the amount of the demurrage 
claimed, and his omission to provide for the landing of the property at 
Nome, were the acts and omissions of the principal. 

6. By treating the consignee as the agent and bailee of the claim- 
ant, instead of owner of the property, the claimant cannot strengthen 
its position, for, in that view of the case, a lien attached to the unde- 
livered part of the cargo for demurrage, because the detention of the 
ship was occasioned by the default of the claimant through its agent, 
the consignee, in his failure to secure lighters for the transportation of 
the property from the ship to a landing place. 

6. The claimant cannot justly disclaim knowledge of any of the 
transactions. This is so because its agent was at all times well in- 
formed as to all the details of his own doings, and the law imputes his 
knowledge to his principal. 

By the final decree tp be entered, the amount of demurrage sued for 
will be allowed, with interest at 6 per cent, from the 20th day of De- 
cember, 1905. The libelant's demand for alleged disbursements can- 
not be finally adjudicated now, for the reason that sufficient facts have 
not been set forth in, nor admitted by, the exceptions. As to this part 
of the case, the claimant may take leave to file an answer. 



HIGHT et al. v. HIRSCH et al. 

(Circuit Court, D. Oregon. December 17, 1906.) 

No. 8,044. 

Judgment— Conclusiveness— Res Judicata. 

Where plaintiffs had been made defShdants In two principal causes pre- 
viously tried — one for partition of the land In controversy, and the other 
to quiet title thereto, and having answered, decrees were passed against 
them, such decrees constituted a complete estoppel precluding the mainte- 
nance of a subsequent suit by plaintiffs to quiet title. 

[Ed. Note.— For cases hi point, see Cent Dig. vol. 30, Judgment, §{ 1092- 
1090.] 

Action to Quiet Title. 

The plaintiffs brhig this suit to quiet the title to 54% acres of land situate 
in Multnomah counts', Or., being a portion of the south half of the \\llliam 
Blackistone Donation Land Claim. The complaint alleges, in brief, that on 
June 8, 1860, James A. Odell conveyed the south half of the William Black- 
istone claim to Laura Ann Blackistone, the wife of William, "for and during the 
term of her natural life, and from and after her decease to the children of the 
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said Launt Ann and William Blackistone who should survive the said Laura 
Ann, or if any of the said children should die leaving issue, then to the survivor 
of said issue, share and share alike, the issue of each child deceased taking the 
same share that its parents would have taken if living at the death of the said 
Laura Ann ;" that William and Laura Ann Blackistone had born to them four 
children, to wit, Francis Garrett Augustus Charles, Clara E., and Tobias 
Myers ; that Francis Garrett and Tobias Myers died In Infancy ; that Augustus 
Charles is now deceased, but left children surviving him, namely, the 
complainant Jessie Blackistone and defendant Arthur M. Blackistone; that 
Laura Ann Blackistone died in December, 1905; and that Augustus Charles 
died prior to that time. The bill of complaint further alleges that plalntlfP 
Clara E. Hlght (nee Blackistone) is the owner of an undivided one-half In- 
terest in said premises ; that complainant Jessie Blackistone is the owner of 
an undivided one-fourth, and the defendant Arthur M. Blackistone is the 
owner of the remaining undivided one-fourth ; and that the other defendants 
claim some Interest therein adverse to plaintiffs, which constitutes a cloud 
upon their title. The defendants Josephine Hirsch and Jacob Mayer, the only 
two served, pleading separately, make answer in effect that the donation land 
claim of Blackistone was entered prior to his marriage with Laura Ann; 
that on June 8, 1860, Blackistone, desiring to make provision for his wife 
and their children, executed to James A. Odell, for a nominal considera- 
tion, a deed of conveyance for the said south half of his claim, and that 
Odell executed the deed mentioned in the bill of complaint to Blacklstone's 
wife and children ; that thereafter, to wit, on January 2, 18G2, William Blacki- 
stone instituted a suit against his wife, in the circuit court of the state oi 
Oregon for Multnomah county, for a divorce, wherein such proceedings were ' 
had that a decree was rendered annulling the marriage, and divesting the 
wife of all right to the premises conveyed, as aforesaid, and vesting the title 
thereto in their four children named, as set out In the bill of oomplaint, in 
equal proportions in fee simple; that subsequently Kallmes obtained judg- 
ment against one John Doscher and William Blackistone, and by virtue there- 
of, through execution duly issued, sold all the interest of defendants in and 
to the entire donation land claim of William Blackistone, and that Thomas 
Thobum became the owner, through purchase and deed from the sheriff ; that 
thereafter, on October 31, 1865, Thobum Instituted a suit against Doscher and 
wife. Blackistone and wife, Charles A. Blackistone (being the Augustus Charles 
mentioned in the bill of complaint), Clara E. Blackistone, Charles M. Carter, 
and Sherry Ross, for the purpose of partitioning between the parties plain- 
tiff and defendant the said south half of said claim; that the defendants 
Augustus Charles and Clara E. Blackistone appeared and answered by their 
guardian ; that Blackistone and wife and Doscher and wife also answered, 
and that It was finally decreed that Thobum was the owner of the fee of the 
undivided half of the premises; that the defendants Charles A. and Clara 
E. Blackistone were the owners in equal parts of the remaining undivided one^ 
half, and that the other defendants had no interest whatever therein; and, 
upob partition being had, the land described hi the bill of complaint was set 
off to the plaintiff Thomas Thobum, and the eastern portion of said south one- 
half of the claim, excepting 28 acres previously sold to A. P. Ankeny, to de- 
fendants Charles A. and Clara E. Blackistone ; that subsequently A. P. Ankeny. 
Andrew J. Watson, Solomon Hirsch, Thomas A. Davis, Louis Fleischner, and 
Alexander Schlussel became the owners of the property described in the bill 
of complaint, aiid thereafter, and while such owners, and as owners thereof, 
on September 15, 1877, filed a complaint in the circuit court of the state of 
Oregon for Multnomah county, against Charles A. and Clara Bl Blackistone, 
and others, to quiet their title to such property; that each of defendants 
duly entered an appearance, and that on November 20, 1877, It was adjudged 
and decreed that plaintiffs therein were the owners of the larger portion of 
said premises (describing the same), and that defendants had no Interest 
wha'tever therein ; that said cause was subsequently appealed to the Supreme 
Court of the state of Oregon, and affirmed: All of which is shown by way of 
estoppel in bar of the complainants* cause of suit The present defendants 
appearing are connected up with the title thus decreed to be in the plaintiffs 
in that cause. Further than this, the statute of limitations is pleaded* These 
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answers are challenged by demurrers as insufficient by way of estoppel or otber 
defense to plaintiffs' cause of action. 

James Kiefer, for complainants. 

Teal & Minor, for defendant Josephine Hirsch, 

Otto J. Kraemer, for defendant Jacob Mayer. 

WOLVERTON, District Judge (after stating the facts). The de- 
fendants' answers are evidently drafted upon the theory that the decree 
in the divorce case alluded to therein became effectual as a merger of 
the life estate of Laura Ann Blackistone with the remainder in the 
children of the marriage, and that, from and after the date of such 
decree, the estate in fee was vested in such children, and that the 
father inherited the shares of the two that died in infancy. Subsequent 
proceedings set out are all in pursuance of this theory, and are ground- 
ed thereon. The plaintiffs, by their demurrers to the answers, combat 
the theory as not well grounded either in fact or in law; and this is 
the pivotal question about which the entire controversy turns. 

There was an early statute of the state of Oregon which provided 
that: 

"The court, in granting a divorce, shall make such dic%)06ition of and pro- 
vision for the children ad shall appear most expedient under all the clicum- 
stances, and most for the present comfort and future well-being ct such 
children." 

And, further, that: 

•The court shall make such disposition of the property of the parties as 
shall appear Just and equitable, having regard to the respective merits of the 
parties, and to the condition in which they will be left by such divorce, and to 
the party through whom the property was acquired, and to the burdens im- 
posed upon it, for the benefit of children." 

This statute seems to have received construction in an early case,- de- 
cided in 1864 (Jacob Cline v. John Hurly), which does not appear 
to have been reported, wherein it was held fiiat the court had power by 
reason thereof to bestow on the children of divorced parties the real 
estate of the party in fault. This case is referred to in Doscher v. 
Blackiston, 7 Or. 403, 407, and it is there held that the construction 
thus given the statute had become a rule of property, and for that 
reason it should be adhered to. Coming directly to the present con- 
troversy, it was held in the latter case that the decree rendered in the 
case instituted by Blackistone against his wife for divorce vested the 
life estate of the wife in realty involved in the children, who held the 
estate in remainder, and that the whole estate became thereby vested 
in them when they received by this decree the particular estate held by 
their mother before the divorce. This was an adjudication concern- 
ing the very matter in question here, and it has been acted upon ever 
since ; and, whether right or wrong in principle or law, it cannot now . 
be disturbed or questioned. So that the theory of defendants has in 
its support this adjudication ; and all the subsequent proceedings are, 
as formerly observed, based upon it. The subsequent case of Anr 
keny et al. v. Blackiston et al., 7 Or. 407, is in further confirmation 
of the title thus established. It was instituted for the purpose of quiet- 
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big the title, and this perhaps because the doctrine of Doscher v. 
Bladdston was questioned. This case was tried out in the drcttit 
court, and thereafter appealed to the Supreme Court and affirmed; and 
thus, by the highest judicatory of the state, the title to the property 
was decreed to be quieted in the plaintiffs in that suit It is shown 
that the defendants who have answered herein derived their interest 
from the plaintiffs in that cause, and now rely implicitly upon such ad- 
judication as confirming their title against the claim of the plaintiffs 
here. It seems beyond question that, the plaintiffs having been made 
defendants in the two principal causes alluded to, the first for partition 
and the second for quieting the title to the premises, and having an- 
swered therein, and decrees having gone against them, the records 
thus made up constitute a complete estoppel to their present suit, and 
the answers are therefore sufficient. 

It is unnecessary to treat of the plea of the statute of limitations. 

These considerations lead to an overruling of the demurrer, and 
it is 80 ordered. 



THB BAN RAFABL et al. 

(District Oourt, N. D. GallfomUu June 18, 19001 

No. 18,58a 

JnDOHXin3»— MaTTXBS OORCLUDED— PbOCXSDIHO ZH ADinBALTT FOB LnOTATION 

OF Liability. 

A decree dismissing a proceeding for limitation of liability for damages 
for a collision after hearing, on the ground tbat petitioner was the owner 
of both vessels concerned In the collision and both of which were in 
fanlt, and had surrendered but one, is one on the merits^ and is a bar to 
a second proceeding for limitation of the same liability in which both 
vessels are surrendered as between petitioner and damage dalmantSy who 
were parties to and contested the first 

In Admiralty. Proceeding for limitation of liability. 

Van Ness and Denman, for petitioner* 
H. V. Morehouse, for claimants. 

DE HAVEN, District Judge. This is a proceeding for Gmitation of 
liability for the damages resulting from a collision between the steamers 
San Rafael and Sausalito in the Bay of San Francisco, on the night 
of November 30, 1901. The petition alleges that the petitioner was 
the owner of both steamers ; that the collision was without die privity, 
knowledge, or consent of tihe petitioner, or any of its officers or di* 
rectors, and was the result of fault or error of judgment on the part 
of the master of the steamer San Rafael in believing that the fog 
signal of the steamer Sausalito indicated that that steamer was ap- 
proaching from a point off the starboard bow of the San Rafael, when, 
in fact, she was approaching from the port bow of the San Rafael. 
The petition further alleges that: 

'Tetitioner is now ready and able and willing, and hereby offers, to give 
and file herein its stipulation and undertaking, with rafflcient sureties, for the 
payment into court by your petitioner, as required by law and the orders of 
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this court in the premises, of the full sum and value of the said steamship 
San Rafael and her freight then pending, and all other said property required 
to be surrendered by said statute and said rules, as a condition wtiereon peti- 
tioner's liability for any and all loss or damage caused or resulting from said 
collision shall be limited as by said laws and statutes it la provided that It 
may be," 

The petitioner then sets forth that J. S. McCue and Patrick Cassidy, 
as guardian ad litem for the widow and minor children of one Alex- 
ander Hall, have recovered judgments in this court against petitioner 
for damages resulting from such collision. The prayer of the petition 
is that the court cause due appraisement to be made of the value of the 
interest of the petitioner in the San Rafael and her freight pending — 

"And of all property then owned by your petitioner that should be lawfully 
so appraised, and that a stipulation or undertaking, with proper sureties 
thereto, may be thereupon given by your petitioner and filed herein, conditioned 
for the payment Into court of the full sum of such appraised value» with lawful 
interest thereon, whenever the same shall be order^ by this court, and that 
on filing such stipulation or undertaking herein that a monition issue to said 
J. S. McGue and to said Patrick Cassidy. guardian ad litem as aforesaid, citing 
them and each of them to appear before thfs court at a time therein stated 
♦ • ♦ to then and there show cause, if any such they have, why the 
prayer of your petitioner should not be granted, and- to there present their sev- 
eral claims for the consideration of this court ; • ♦ • and that in the mean- 
time, and until final Judgment herein, that said McCue and said guardian ad 
litem be ♦ ♦ • restrained from proceeding by execution on their said sev- 
eral judgments." 

J. S. McCue and Patrick Cassidy, as guardian ad litem, appeared 
without service of process and filed an answer to the petition, in which 
they pleaded in bar of the proceeding a decree of this court, dated April 
17, 1906, dismissing a former petition by the present petitioner, for 
limitation of its liability for the damages occasioned by the coljision 
above referred to between the steamers San Rafael and Sausalito. 

It appears from the record that in the former proceeding there 
was no mention in the petition of the fact that petitioner was also the 
owner of the steamer Sausalito, and the stipulation given therein 
was only for the appraised value of the San Rafael, and for her freight 
pending. McCue and Cassidy, as guardian ad litem, appeared in 
that proceeding, and in answer to the petition filed therein alleged 
that the collision between the San Rafael and Sausalito was the re- 
sult of the negligence of the officers and crew of both steamers, and 
prayed for an order that the Sausalito be brought into the proceeding, 
"and duly appraised and turned over to a trustee and sold, and that the 
proceeds thereof, together ^vith the freight pending," be a fund out of 
which to satisfy their respective claims. The judgment dismissing the 
former proceeding was entered after a hearing upon the merits, and 
was given in obedience to a mandate from the Circuit Court of Ap- 
peals ; that court holding that upon the facts the petitioner was not en- 
titled to limit its liability for the damages resulting from the collision 
because it had not surrendered the Sausalito. The San Rafael, 141 
Fed. 270, 72 C. C. A. 388. 

In the present action the petitioner seeks to avoid the objection 
which was held fatal to its right to limit liability in the former proceeds 
ing, and now offers to give a stipulation for the appraised value of the 
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San Rafael and her freight pending at the time of the collision, and all 
other property then owned by it, and required by law to be surrendered, 
as a condition whereon its liability for damages may be limited. This 
broader offer constitutes the only substantial difference between the 
present petition and that filed in the proceeding which was dismissed. 
The conclusion which I have reached upon consideration of the 
foregoing facts may be briefly stated as follows : The court had juris- 
diction of .the former proceeding instituted by the petitioner for the 
limitation of its liability on account of the collision referred to in the 
petition now before the court, and I am also of the opinion that the 
final judgment in that proceeding rendered after a full hearing, although 
in form one for the dismissal of the petition therein, is to be regarded 
as a judgment upon the merits, as the decree did not provide that the 
dismissal should be without prejudice. Treating this judgment as one 
upon the merits, did it finally determine as between the parties thereto 
that the petitioner is not entitled to limit its liability for the loss and 
damage resulting from the collision referred to in the present petition ? 
The rule in reference to the conclusive effect of judgments is well 
stated in Shinkle v. Vickery (C. C.) 117 Fed. 916. It is there said: 

"It is unquestionably the general rnle that both at law and in equity a 
judgment or decree Is conclusive between the parties on the matters deter- 
mined. It is also equally well settled that an adjudication is final and con- 
clusive, not only as to the matters actually determined, but as to all matters 
which the parties might have litigated and have had decided as essentially 
connected with the subject-matter of the litigation, and coming within the legit- 
imate purview of the original action. It is not meant by this that it is conclu- 
sive against the plaintiff as to another matter constituting another cause of 
action which he might but was not required, to have joined with the claim as- 
serted In hlS'actlon. The rule does mean, however, that when a suit is brought 
for a specific purpose — ^as, for example, a bill In equity to redeem a pledge, or 
to enforce the delivery of property held under a claim of trust to which the 
party has more than one claim of title — ^the plaintiff must assert In his bill all 
his claims of title, and all the grounds upon which he bottoms his right to a 
decree. He cannot be permitted to file a bill asserting only one of the claims 
held by him to the property sought to be recovered, and, when defeated, Insti- 
tute another suit or suits counting on other sources of title. He must present 
his whole case. He will not be permitted to experiment with the court by set- 
ting up successively the different titles by which he claims the subject-matter in 
litigation. He will not be permitted to withhold a part of his right or title, and, 
if he does, he will be concluded from asserting it in another suit Failing to 
assert his entire right or title, the decree is as conclusive as to every right 
and title which he might and ought to have asserted and relied upon. It Is 
enough to bar the second suit that the same grounds of recovery might have 
been set up and relied on in the first suit" 

This reasoning is quite applicable to this case. The right of the 
petitioner to a limitation of its liability was contested in the former 
proceeding and decided adversely to the petitioner, and it cannot be 
permitted to litigate the same general question with the parties 
who appeared therein by filing a new petition alleging that it is now 
willing to surrender other property for the purpose of availing itself 
of the benefits of the statute giving to owners of vessels the right to 
limit their liability. The judgment of the Circuit Court of Appeals 
directing this court to dismiss the former petition was intended as a 
final determination as between the parties thereto of petitioner's right 
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to limit its liability for damages arising from the collision referred to; 
otherwise the petitioner would have hetn permitted by that court to 
amend its petition and make surrender of the property now tendered, 
or the direction would have been to dismiss such proceeding without 
prejudice to the right of the petitioner to commence a new action for 
the limitation of its liability. 

An order will be made directing that an appraisement be made of 
the steamers San Rafael and Sausalito and their freight pending, and 
that upon giving a stipulation for such value an injunction as prayed 
for issue against all persons, except J. S. McCue and Patrick Cassidy, 
as guardian ad litem of Catherine Hall et al.;* and that as to J. S. 
McCue and Patrick Cassidy, as guardian ad litem of Catherine Hall et 
aL| the petition be dismissed. 



THE RYGJA. 
(District Oourt, S. D. New XoriE. December 26, 1906.) 

1. Shipping— TiMB Chabteb Party— Constbuction. 

The effect of using the word "about" in stating the term of a time char- 
ter is to allow an underlap or surrender of the vessel a brief time before 
the expiration of the time mentioned, while with respect to an OYerlap it 
merely embodies in the contract the rule which permits the charterer to 
retain the vessel until the completion of such reasonable voyage as she is 
on when the charter term expires. 

2. Same— OvEBiiAP. 

The rule that the term of a time charter does not expire until the com- 
pletion of the voyage the vessel is on when the time stated ende is one of 
commercial necessity, and should not be extended beyond its naqulrements. 

3. Same— Expiration op Term— Use op Word "About.** 

Where a time charter was for "about" six months, with privilege of re- 
newal by the charterer by giving notice for a further period of about six 
months more, upon such renewal it became a charter for "about" one year 
from the beginning, and the owner was entitled to a redelivery of the ves- 
sel on completion of the voyage she was on at the expiration of one year. 
The charterer cannot extend the term by claiming such overlap at the end 
of both six-month periods. 

In Admiralty. Action for breach of charter party. 

Wheeler, Cortis & Haight and Mr. Bullowa, for libelant. 

Convers & Kirlin and Mr. Woolsey, for claimant and respondent 

HOUGH, District Judge. The libelant chartered the Rygja "for 
a period of about six calendar months" from her "time of delivery." 
He also obtained by the charter party the right to hire her "for a 
further period of about six calendar months more," provided he gave 
notice of his intention to continue with the vessel "one month previous 
to the expiration of the first-named term." The steamer was delivered 
under the charter party July 13, 1906, and on the following December 
12th the charterer gave notice of his intention to keep the vessel for 
the additional period of "about six months." The Rygja was con- 
tinually engaged in voyages contemplated by the charter party, and 
when exactly six months from July 13, 1905, expired was upon a law- 
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ful and uncompleted voyage, which did not terminate until March 
4, 1906. Under Straits of Dover S. S. Co. v. Munson (D. C.) 95 
Fed. 690, affirmed 100 Fed. 1005, 41 C. C! A, 156, Anderson v. Mun- 
son fD. C.) 104 Fed. 913, Dene S. S. Co. v. Bucknall Bros., 6 Comm. 
Cases, 372, the charterer claims that the first period of "about six 
months" expired only with that voyage, i. e., on March 4, 1906, and 
that from that date must be calculated a second similarly elastic period, 
so that the term of the charter party would not expire until Septem- 
ber 4, 1906, at the earliest, and might extend over possibly two 
months more. It is said to logically follow that the date of notifica- 
tion of extension was similarly movable, and, although given as if the 
charter party hdd been for exactly six months, it might have been ef- 
fectively served as late as February 4, 1906, i. e., one month prior to 
the termination of the voyage upon which the steamer was engaged 
when the sixth months from delivery was complete. 

It is true, as urged, that each word intentionally inserted in a con- 
tract must be given, if possible, its fair significance ; but I think this 
commercial document can be interpreted with due regard to all its 
words without expending two periods of "about six months" into 
either one year or nearly a year and a half, according to the prefer- 
ence of the charterer. The extended period of a charter for an exact 
time, recognized by the decisions of this court, supra, or created by 
force of the word "about" in a charter party so worded, is known in 
the trade as an "overlap." It has been testified without contradiction 
that under an "about" time charter the charterer may relinquish the 
vessel some brief time before the expiration of the number of months 
inserted ii/the charter party, and modified by the word "about," and 
such time is known as an "underlap." Without such modification of 
the specified time of charter, while "overlap," has been held under the 
cases cited to be lawful, no "underlap" is permissible. Full signif- 
icance is given to the language of the contract by recognizing the word 
"about" as creating the underlap, and in respect of overlap, embodying 
in the charter party the rule obligatory in this court since the Straits 
of Dover, supra. The rule referred to rests upon a commercial neces- 
sity, arising from the impossibility of having a time chartered vessel 
in a port of redelivery exactly at the expiration of a definite period for 
which hire may have been agreed upon. Beyond the requirements 
of this commercial urgency, it should not be extended, and I regard 
The Laureldene (Dene S. S. Co. v. Bucknall Bros., supra) as a very 
extreme instance of its application. 

Whether the "underlap" right may be availed of by both charterer 
and owner need not be here discussed or decided, but it follows from 
the above view of this extraordinary charter party that the word 
"about" does not serve to enlarge or diminish the charter term, except 
as demanded by reasonable business requirements, and has no relation 
to its normal expiration or the time of giving notice of renewal. There- 
fore, when this charterer gave notice a month and a day before the 
expiration of exactly six months of hire, he signified his intention of 
continuing with the ship for "about six months more" from January 
13, 1906, and the whole period of engagement became equivalent to 
149 F.— «7 
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a charter for "about twelve months." The charter party in question 
provided for a redelivery of the steamer at "a United States Gulf or 
Atlantic port or a port in Europe at charterer's option." On June 
12, 1906, the Rygja was on a voyage from South American portt via 
Cuba to New York, there to discharge cargo, and on that date the 
charterer gave notice of his ^intent to make redelivery at a European 
port. The then voyage of the steamer ended at New York August 
4, 1906, and upon its completion the shipowner refused to permit her 
to sail for Europe, declared the charter ended, and resumed control 
of the ship. The charterer, asserting that the ship's engagement for 
the second "about six months" period had not terminated, brings this 
action for a breach of charter party. 

Regarding the agreement as in eflfect for "about twelve months," 
this case is that of Bucknall Bros. v. Murray, 5 Comm. Cases, 312, 
and with that decision I entirely concur. See, also. The Istoc, 7 Comm. 
Cases, 190. The charterer finally urges that since June 12, 1906, 
was within the strict 12-month period, his designation of a port of re- 
delivery in Europe operated as a fixing of the date of termination of 
hire, lawful if such termination would normally occur within "about 
six months," or say eight months, of January 13, 1906. The difficulty 
with this claim is that the Rygja on June 12th was really bound to 
New York, there to complete her voyage and discharge cargo in a port 
of redelivery. The act of the charterer in saying that he wou!d send 
her on a new voyage to Europe could not change that fact, nor en- 
large the actual voyage. What would have been required by law and 
justice had the charterer when near the end of his definite term availed 
himself of the word "about" to send the ship on the longlest voyage 
possible need not be now considered, further than to note that in my 
opinion The Laureldene, supra, should on this point require serious 
consideration before receiving the adherence of American courts. 

Let the libel be dismissed, with costs. 



IktASON V. ST. ALBANS FURNITURE CO. 

(District CJourt, D. Vermont. December 6, 1906.) 

1. Estoppel— Acts in Pais. 

A party is not estopped by acts in pals done under a misapprehension of 
facts Induced by the party seeking to avail himself of the estoppel. 

[Ed. Note. — ^I^or cases In point, see Cent. Dig. vol. 19, Estoppel, f$ 12S- 
135.] 

2> Ban KB UPTOY— Claims— BuBDEK op Proof. 

The burden rests upon one making claim against the estate of a bank- 
rupt for salary under a contract to prove the contract, and that the serv- 
ices contracted for were fairly rendered, and if he falls to do so his claim 
cannot be allowed for the contract price, but only on a quantum meruit as 
to which the burden of proof also rests upon him. 



In Bankruptcy. On report of referee. 
V. A. Billiard, for petitioner. 



V. Billiard, for petitioner. 
A. A. Hall and Lee S. Tillotson, for petitionee. 
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MARTIN, District Judge. This case has been heard by the referee, 
who allowed the claim subject to the approval of the court. The 
trustee in bankruptcy filed exceptions to the report and appealed ; also 
filed a petition, setting forth the grounds upon which he claimed error 
relating to the allowance of the claimant's account for services as 
business manager for the bankrupt covering a period of over a year 
and four months. It appeared on hearing that the claimant's services 
were rendered under a contract as follows: 

"That the said O. R. Mason for the consideration hereinafter mentioned 
covenants and agrees to assume the management of the factory owned by the 
party of the second part, and devote at least two days a week to said business, 
and to furnish the services of L. C. Whipple as superintendent, or another 
pers(Mi of equal ability, for the term of one year from date; and that in 
consideration thereto the said St Albans Furniture Company shall pay to the 
said O. R. Mason for the sen'ices above mentioned during the term aforesaid 
the sum of four thousand dollars ($4,000), payable monthly; that the St 
Albans Furniture Company will provide the said O. R. Mason without cost to 
him railroad transportation." 

At the hearing before the referee, the trustee contended that the 
claimant failed to perform his contract with said furniture company 
according to its intent and meaning as understood by the parties. Up- 
on this contention, the referee reports that he find^ from the evidence 
"various sufficient causes for criticism of the claimant's management, 
but he finds no evidence that the claimant's services were worth less 
than the amount charged under the contract, and there is no evidence 
to show how much less, if any, the services were worth, and the ref- 
eree cannot undertake to decide the value of the services rendered 
under the rule of quantum meruit without substantial evidence upon 
which to base such decision. Furthermore, Mr. Mason's management 
and services were indorsed by the bankrupt company in the re-engage- 
ment August 1, 1904, only a little over four months before the bank- 
ruptcy. The referee cannot well hold that there was a nonfulfillment 
of contract when the bankrupt almost up to the very date of bankruptcy 
approved the manner of the fulfillment of the contract." 

He also reports as follows: 

"It was Insisted by the trustee that the evidence showed the re-employment 
was made upon misrepresentations by said Mason as to the inventory, and that, 
as regards the trustee, Mr. Mason, as an officer, became manapring agent, and 
was to be treated, regarded, and held accountable as such. The trustee also 
Insists that under the facts shown Mr. Mason should only be allowed upon 
the basis of quantum meruit but the referee did not measure or make any 
deduction on this basis, for the reason thfit the trustee did not show what the 
services of the said Mason were actually worth. If the referee was In error 
in either of these positions taken, and the contention of the trustee should 
prevail on either point; that is, if the trustee was not estopped from claim big 
the reduction, and if, from the evidence, the referee is at liberty to find what 
deductions, if any, should be made, on account of the alleged shortages of duty, 
then the report should be recommitted for further gpnslderatlon as to the 
amount of damages." 

The holding by the referee that the defendant was estopped in this 
defense because of the rehiring of the claimant, as above stated, with- 
out reporting the facts disclosed by the evidence before him on the 
question of the claimant's performance of his duties under the contract, 
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and whether the officers of the company, at the time of said rehiring, 
were or were not deceived by the claimant, was error, as estoppel pro- 
ceeds upon the jg^ound that hd who has been silent as to his alleged 
rights when he ought, in good faith, to have spoken, shall not be heard 
to speak when he ought to be siknt. If at the time of the rehiring of 
the claimant, the defendant company was misled as to the character 
and efficiency of the claimant's services during the preceding year, that 
is no reason why they may not be heard to speak whenever such short- 
age of duty is discovered. 

This cause was referred by my predecessor to the referee to find and 
report the facts, and, as to this point, the referee has reported his 
conclusions of law without stating the facts under which the parties 
acted. The referee also holds that it is incumbent upon the defend- 
ant to show damages suflfered by the claimant's failure to perform, 
whereas, in the opinion of the court, it is incumbent upon the claimant 
to prove his contract, and that he fairly performed the services called 
for by it, and upon this, the burden of proof is with the claimant If 
he failed to make out this issue by a fair balance of evidence, he cannot 
recover the contract price. His only recovery then is that of quantum 
meruit, and as to this, the burden of proof still remains upon the claim- 
ant. If the referee is satisfied, from all the evidence before him, that 
there was a substantial shortage on the part of the claimant in the 
performance of his duties under the contract, he should only allow him 
what his services were fairly worth from the evidence submitted, bear- 
ing in mind that the burden of proof is on the claimant. If, however, 
the referee finds that the claimant fairly performed his duties, the 
question as to whether the claimant's services were worth the contract 
price or not does not arise, for the parties fixed the price. It was sug- 
gested on hearing by counsel on both sides that the court review the 
evidence and pass upon all the questions raised, but as the referee saw 
the witnesses and heard them testify, he can more readily adjust the 
matter than the court. 

Cause recommitted for further consideration by the referee and 
further hearing, if he deems it necessary. 



THE LYNDHURST. 



(District Court, E. I), New Torlt. December 81, 1906.) 

1. SEAinSN— PSBSONAIi INJUEXES— lilABttlTY OF VESSEL. 

Where a seaman was injured by tbe brealcing of a runner passing 
through the eye of the rope by which the mizzen topgallant yard was 
hauled up, the fact that a storm had subjected the runner to a very un- 
usual strain did not constitute a defense to the ship's liability for the 
seaman's injuries, te the absence of a showing that there had been an ade- 
quate Inspection to determine the sufficiency of the runner thereafter. 

[Ed. Note. — For cases in point see Cent. Dig. vol. 43, Seamen, § 188; voL 
34, Master and Servant, § 211.] 

2. 6ame~-Oontbibutort Neougencb. 

Where a sailor was Injured by the breaking of a runner, while or imme- 
diately after he bad ridden down the halyards^ which was forbldd^i be- 
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cause It tended to imt nnnecessary strain on the mnner, 12ie seaman was 
guilty of negligence which contributed to his injury. 

[Ed. Note. — For cases in point, see C^t Dig. voL 43, Seamen, ( 189; ypL 
34, Master and Servant, | 775.] 

Abbott & Coyne, for libelant 
Convers & Kirlin, for claimant 

THOMAS, District Judge. The libelant was a sailor on the Lynd- 
hurst. She had been inspected and overhauled at Wilmington and 
Philadelphia, and received Al Lloyds approval before sailing; but when 
50 days out, on a voyage to China, the runner passing through the 
eye of the rope, whereby the mizzen topgallant yard is hauled up, 
broke while the sail was being raised, and the block fell, hitting the 
libelant on the femur, just above the knee, breaking his leg. For this 
the libel is filed. The captain did not think libelant's leg was broken, 
and did not treat him for it, but did the b^st he could for him, and 
treated him. with all consideration. The bone united ; but, the fracture 
b^ing oblique, the ends overrode each other somewhat, so that his leg 
is shortened an inch and a half or two inches. He undoubtedly suf- 
fered much pain. 

The examination at the instance of the Lloyds related to exterior 
observation of the rigging, and did not otherwise tend to test the break- 
ing strength of the runner. The evidence does not show how such 
ascertainment could have been made. After the voyage began, the 
runner, in connection with other similar parts, was under observation 
by the chief officer. He testified that it was apparently in good condi- 
tion, that he examined the place where the runner broke after the ac- 
cident, that it was a clean break, and that tlie ends were bright and 
free from rust. Reynolds, boatswain's mate of the Lyndhurst, states 
that he often had to do with the runner ; that it was rusted before the 
accident, and was in unfit condition on account of appearance of rust ; 
that he reported it before the accident to the chief officer. The chief 
officer denies such statement. The ship had been in service since 
1886, and there is no evidence that there had been renewal of the run- 
ner during that time, or that its breaking strength had been tested. 
However, the runner was of the best make, and the fact of such long 
service is not inconsistent with its proper usefulness and strength. 
The claimant ascribes the weakening to such an extent that it broke 
to the unusual strain put upon it by bad weather shortly before the ac- 
cident, but asserts that, in the absence of bad condition appearing out- 
wardly, the fact of such strain could not be determined. 

Did the runner exteriorly show conditions that should have prompted 
the claimant to closer examination? Neither the chief officer nor 
Reynolds were produced in court, and the question is, why should 
Re3molds and the libelant be believed, rather than the chief officer and 
others who had the runner under observation? The libelant is an 
interested witness, and Reynolds states that he was disposed to bring 
action for an injury received by himself on the ship before his dis- 
charge. On the whdle, it would seem that, so far as the controversy 
between Reynolds and the chief officer is concerned, there is no suffi- 
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cient reason to prefer the statement of Reynolds. Therefore it Is 
found that the latter did not give actual notice. 

But the claimant's defense in part is that the storm had subjected 
the ronner to very unusual strain. This very fact should have put 
the claimant to unusual investigation, and it is considered that ade- 
quate inspection was not had. But would such sufficient inspection 
have revealed the condition of the runner? The court cannot state 
what the inspection would have revealed. It may be that it would 
have disclosed evidence of breakage at the point of rupture. Is it a 
defense that there was no use of inspecting properly, because after 
the event the court cannot say from the evidence that it would have 
disclosed signs of weakness ? There was no flaw in the runner at the 
place of the break. There may have been exterior indications that 
would have escaped cursory examination, and when a cable breaks in 
ordinary use, and it appears that there has been no adequate inspec- 
tion after it has been subjected to extraordinary strain, the two facts 
raise a presumption of negligence that has not m this case been over- 
come. 

But it appears that the libelant, at the time of the accident, was 
either riding down the halyards, or that he had just reached the deck 
and was standing on the boat skid, after doing so, while the yard was 
being hauled up by himself and several others. Riding down the 
halyards was forbidden, for it tends to put unnecessary strain on the 
runner, and certainly it would tend to overburden it Hence the libel- 
ant contributed to the injury. 

It is found that the ship was not negligent in failing to put into 
Cape Town. 

The damages are fixed at $1,500, which, with the costs, will be 
divided. 



THACHBR et al. v. UNITED STATES. 
(Circuit Court, D. Massachusetts. December 29, 1906.) 

No. isa 

INTSBNAL REVENnE—AcnON TO RECOVER LeGACT TaXES PaID— STATUTS Re- 

QtTiBiNo Refundment. 

Rev. St. § 322S [U. S. Comp. St 1901, p. 2089], limiting the time for 
presenting claims for the refunding of internal revenue taxes illegally col- 
lected, has no application to a claim for the refunding of legacy taxes 
paid on contingent interests, which did not become vested prior to July 
1, 1902, which are required to be refunded by Act June 27, 1902, c. 1160. 
82 Stat. 406 [U. S. Comp. St Supp. 1905, p. 449], irrespective of their 
legality or whether they were voluntarily paid or not; and a failure to 
present the claim within the time limited by such section will not bar an 
action thereon. 

On Demurrer to Petition. 

Weston-Smith, Walcott, Peabody & Brown, for petitioners. 

Asa P. French, U. S. Atty., and Wm. H. Garland, Asst. U. S. Atty. 

LOWELL, Circuit Judge. On June 7, 1901, the petitioners in this 
case, being the executors of Henry C. Thacher, paid to the collector 
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of internal revenue, without protest, an inheritance tax on account of 
contingent beneficial interests. This tax they seek to recover under 
the provisions of Act June 27, 1902, c. 1160, 32 Stat. 406 [U. S. Comp. 
St. Supp. 1905, p. 449]. On March 15, 1904, their claim was filed 
with the collector in due form. The contingent estates were not vest- 
ed in possession or enjoyment before July 1, 1902. 

The United States has demurred to the petition. It contends that 
the tax thus paid was illegally collected (Vanderbilt v. Eidman, 196 
U. S. 480, 25 Sup. Ct. 331, 49 L. Ed. 663) ; that, in order to recover 
back the tax thus collected, the claim must be filed with the collector 
within two years after payment of the tax (Rev. St. § 3228 [U. S. 
Comp. St. 1901, p. 2089]); and that, inasmuch as the claim in this 
case was filed more than two years after payment of the tax, the peti- 
tioners cannot recover. 

The answer to the contention of the United States is simple. The 
petition before the court is not based upon the illegality of the tax, 
which it nowhere asserts. It seeks only the free bounty of the govern- 
ment, given by the act of 1902, which reads as follows : 

"That In all cases where an executor, administrator, or trustee shall have 
paid, or shall hereafter pay, any tax upon any legacy or distributive share of 
personal property under the provisions of the act approved June thirteenth, 
eighteen hundred and ninety-eight, entitled *An act to provide ways and 
means to meet war expenditures, and for other purposes,* and amendments 
thereof, the Secretary of the Treasury be, and he is hereby, authorized and 
directed to refund, out of any money in the treasury not otherwise appropri- 
ated, upon proper application being made to the commissioner of internal rev- 
enue, under such rules and regulations as may be prescribed, so much of said 
tax as may have been collected on contingent beneficial interests which shall 
not have become vested prior to July first, nineteen hundred and two. And no 
tax shall hereafter be assessed or Imposed under said act approved June thir- 
teenth, eighteen hundred and ninety-eight, upon or in respect of any contingent 
beneficial interests which shall not become absolutely vested in possession or 
enjoyment prior to said July first, nineteen hundred and two." Act June 27, 
1902, p. IIGO, § 3, 32 Stat 406 [U. S. Comp. St Supp. 1905, p. 450]. 

The petitioners could not at any time have maintained suit to recover 
the tax as having been illegally collected. They had paid it voluntari- 
ly, not under protest. Their claim to a refund, if they had any, was 
moral only, and not legal. It appealed only to the government's sense 
of fairness, and could be satisfied only by the bounty of the United 
States, given upon such terms as Congress saw fit to impose. That 
a free gift of Congress, like that here in question, may be sued upon 
after it has been voted by Congjess, was decided in U. S. v. Jordan, 
96 U. S. 418, 28 L. Ed. 1013, and U, S. v. Louisville, 169 U. S. 249, 
18 Sup. Ct 358, 42 L. Ed. 735. The act of 1902 fixes no time within 
which the claim for a refund must be filed with the collector, and no 
departmental regulation has been called to the attention of the court. 
Even if the limit fixed by Rev. St. § 3228 [U. S. Comp. St 1901, p. 
2089], be applicable here by analogy, yet the two years therein men- 
tioned must run, if they run at all, not from the payment of the tax, 
which was ineffective to create the claim here in suit, but from the 
passage of the act providing the bounty which the petitioners seek to 
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obtain. That the tax paid by the petitioners in 1901 was illegally 
collected is irrelevant to the issues raised by this petition. 
Demurrer overruled. 



THE JOHN FLEMING. THE SUIR. THE SHANNON. THE 

BESSIE WHITING. 

(District Ck>urt, E. D. New York. December 31* 1006.) 

COIXISION--SCHOONEB AND MEETING TOW. 

A tag with two loaded mud scows In tow held solely In fault for a ool* 
lision between the scows and a meeting schooner in the Swash Channel 
at night ; it appearing by a preponderance of the evidence that she ctossed 
the bow of the schooner immediately before the ooUision. 

In Admiralty. Cross-suits for collision. 

Wing, Putnam & Burlingham, for Dayton and others, owners of 
the Bessie Whiting. 
Peter S. Carter, for Brown & Fleming Contracting Co. 
James J. Macklin, for the John Fleming. 

THOMAS, District Judge. The schooner Bessie Whiting, loaded, 
at about 2 a. m. on December 27th, collided with two loaded mud 
scows, tandem, in tow of the tug Fleming. The tug's hawser, from 
60 to 70 fathoms in length, extended to the scow Shannon, from which 
a hawser, some 6 to 7 feet in length, extended to the scow Suir. The 
schooner and Shannon were sunk. The Suir capsized. The libel and 
cross-libel are filed to recover damages for the injuries sustained by 
the respective parties. The collision was in the Swash Channel, which 
runs from southeast to northwest. The wind was southwest or west 
southwest and moderate, and the tide strong ebb. The schooner pass- 
ed to the port of the tug Lawrence, with a tow of mud scows, and 
ported slightly for this purpose, but her wheel was shortly steadied 
to pass a tug and tow, which were passed to starboard. Behind these 
tows was the Fleming. The schooner's evidence is that the Fleming's 
green light was first seen, then both her lights, and then her red light, 
which, if true, indicates that the Fleming crossed the schooner's lx)w, 
although the schooner's helm was put hard-up to avoid collision. If 
this contention is true, the Fleming crossed the schooner's bow, and 
her liability is obvious. But the Fleming's contention is, and evidence 
is given to support it, that the Fleming and her scows were at all 
times on the port hand of the schooner, and that the Fleming was 
lapping the Lawrence's tow ; that the schooner luffed twice, and final- 
ly brought herself into collision ; that, in- fact, the schooner was un- 
manageable, as she was carrying no jibtopsail, nor flying jib, and that 
the spanker, with one reef, was not properly balanced by proper fore- 
sails. The schooner carried a jib, fore staysail, mainsail, main topsail, 
and reefed spanker. The other foresails were omitted on account of 
an injury to them off the coast of Virginia. But she had sailed into 
Delaware Breakwater, whence after repairing certain of her sails, 
undergoing inspection by an underwriter's surveyor, and receiving a 
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certificate to proceed, she had come without injury and, so far as ap- 
pears, without difficulty, to the place of collision. Nevins, the mas- 
ter and pilot of the Lawrence, stated that the schooner passed the 
Lawrence, "acting all right," and then aberrated in her navigation in 
very much the way claimed by the Fleming. Did the schooner luff? 
That is the vital question. It is unimportant on which side of the 
schooner the Fleming was, if the schooner did not lufF, for the schoon- 
er was privileged, and it was the duty of the Fleming to keep out of 
her way. It will be noticed that the evidence of Nevins is not neces- 
sarily inconsistent with that of the schooner. If the Fleming crossed 
the schooner's bow, and held her course towards, and probably to 
some extent along the Lawrence's tow, the schooner might seem to 
Nevins to be going towards the Fleming, and the steadying of the 
wheel of the schooner, and the subsequent paying off under her hard- 
up helm, would fairly account for the phenomena presented to Nevins. 

It is unnecessary to notice and discuss all the evidence given to sup- 
port the differing claims of the parties. Every phase of the subject 
has been presented by Mr. Carter in the brief for the Fleming. But 
after considering the evidence, and the inferences that may be drawn 
from it, the fact remains that the privileged vessel was struck by a 
tow, whose tug was primarily bound to keep the tow off, and the court 
is not satisfied that the alleged exculpatory event — ^that is, the luffing 
of the schooner — ^happened. She approached and sailed in a fair wind, 
in orderly course, past the Lawrence, and, as is claimed, suddenly be- 
gan to behave badly, so as to throw herself in the way of the scows. 
This seems very improbable, and when resort is had to the evidence 
the Fleming certainly has not a preponderance. 

It is urged that it is not probable that the Fleming would cross the 
schooner's bow. Probably her pilot considered that he had time to 
get on the port side of the schooner with his tug, and that was the 
case, but this necessitated carrying his scows across the tide, whose 
easterly set may have delayed his maneuver, whereby the scows did not 
clear. In any case, it seems that it is more reasonable to believe that 
the Fleming tried to get over on the westerly side of the channel, in 
the presence of the schooner, than that the schooner changed her course 
feo suddenly and to such a degree as to bring about the collision. 

The libelants should have a decree against the Fleming, and the 
cross-libel should be dismissed. 



GOPSILL et al. v. C. E. HOWB CO. 

lOircuit Court, E. D. Pennsylvania. January 10, 1007.) 

No. 82. 

COPTBIOHT— Suit roa iNPBINGEMENl^PBELnnWART iNJUKCnON. 

The showing on a motion for a preliminary injunction to restrain al- 
leged infringement of complainant's copyrighted directory held not to 
warrant the granting of such Injunction, but sufficient to make it proper 
to require defendant to give a bond for the payment of any damages com- 
plainant might recover. 

[Ed. Note.— For cases In point, see Cent Dig. vol. 11, Copyrights, ( 78.] 
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In Equity. On motion for preliminary injunction. 

H. C. Kennedy, George R. Van Dusen, and Horace Pettit, for com- 
plainants. 

Joseph P. Rogers and John O. Bowman, for respondent. 

HOLLAND, District Judge. The affidavits admitted in this case 
leave the question very much in doubt. There are a number of errors 
in the complainants' directory, which it is alleged have been copied 
by the defendant. It is true there are a number of names with the 
same residence and occupation in complainantis' directory, which are 
errors as compared with the real facts as they now exist; in other 
words, these people by this name do not reside at these places at this 
time. The complainants allege an unfair use has been made of their 
directory by defendant, and that in copying from it the errors were 
also copied. This is denied, and defendant, in its affidavits, explains 
the entire system employed in the work of preparing its book. 

The allegation is that the names were originally copied from the 
voters' list of the town, and the affidavits are to the effect that these 
names appearing in defendant's directory, which are supposed to be 
errors, were found upon the voters' list and kept for use in the work 
of the canvassers. They further state that all these names were writ- 
ten upon slips, and canvassers covered the entire city. The docu- 
mentary evidence produced to show that this was done was very vol- 
uminous and of a kind to indicate that the defendant did the work 
claimed to have been done by it in the affidavits. At any rate, it has 
made out such a case that a preliminary injunction should not be is- 
sued. There has not been a complete explanation as to the alleged 
errors appearing in defendant's directory, but enough has been shown 
to indicate that their source of original information was the voters' 
list, and that these errors appeard there. If, upon final hearing, they 
can conclusively establish this by the production of the voters' list, 
or other evidence to show that this is the fact, it would, of course, go 
far to explain their existence in their book, and how they came there 
without being copied from the complainants' directory. 

But, in order that the complainants may be fully protected pending 
a final determination, the following order will be made : That the de- 
fendant be required to give a bond in the sum of $20,000, conditioned 
for the payment of any damages which the complainants may recover 
against ft in this suit, and, upon filing the same with the clerk of the 
Circuit Court, the restraining order is revoked, and the petition for a 
preliminary injunction is dismissed; and in case this bond is not filed 
on or before Saturday morning, January 12, 1907, at 10 o'clock, a 
preliminary injunction will issue. 
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BTRELLOW ▼. SOHLOSS. 

(District Court, M. D. Pennsylvania. December 21, 1006.) 

No. 83. 

Bankbuptcy—Inbolvency— Liability oj Bankrupt fob Debts of Bxjbinbss 
CONDUOTED IN His Name. 

One Schloss, an alleged bankrupt, was the manager and apparent head ^ 
of a store conducted under the name of the "Schloss Department Store." ' 
and goods were ordered for and came shipped to it in that name. Ho 
had printed and used billheads with that name upon them, kept the bank 
account of the business In his own name, and on one occasion made a state- 
ment showing his financial condition when ordering goods for the stor& 
Held, that he could not avoid liability for the debts contracted in the 
business on the ground that another was the real party in interest, and he 
was merely an employ^, where such fact was not stated to nor known by 
the creditors, nor defeat bankruptcy proceedings on the claim of solvency 
where the concern was insolvent 

In Bankruptcy. On rule for new trial. 

R. L. Grambs and R. W. Rymer, for the rule. 
Edward W. Thayer, opposed. 

ARCHBALD, District Judge. The respondent contests the pro- 
ceedings, and asserts his solvency, and this was the issue tried. It 
depends upon whether he is personally liable for the merchandise 
which went into the store at Clarks Summit, Pa., of which he was 
the apparent head. He claims not to be, because he was merely a 
manager of the store, without any interest beyond his salary, and that, 
so far as it is made to seem otherwise, he was the dupe of Okell, who 
imposed upon his inexperience and used him for his own ends. The 
jury apparently believed this and found in his favor, but unfortunate- 
ly it is not sustained by the evidence, or there are at least otfier things 
which control. Upon his own admission he knew that the store was 
run as the "Schloss Department Store," and that goods were ordered 
fpr and came shipped to it in that name. This could refer to no one 
but himself, and he thus gave it the sanction of his name. It is un- 
disputed, also, that he used letter and billheads in the business of the 
store with this designation on them, the bill for printing which he ac- 
knowledged as his own ; that a bank account was opened and carried 
on in his own individual name, in which the money received from 
the sale of goods was deposited, and on which he drew checks to pay 
for things Siat went into the store. It was also clearly shown that 
in one instance at least, when in New York ordering goods, he made 
a detailed statement with regard to his financial standing, the only 
possible occasion for which was that he was the owner of the store. 

It is of no avail against this that, as he says, he protested to Okell 
when goods came charged to him individually. He did not send them 
back, neither did he take pains to repudiate the other use of his name. 
And even if it be accepted as evidence that Okell was the real party in 
interest, that goods which were shipped to the store were diverted un- 
opened and in bulk to the place which Okell had opened at Carbondale, 
it was not only with the knowledge and connivance of Schloss, but by 
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his active assistance, that this was done« And the same Is true with 
regard to the goods that were carted down to Scranton. Combining 
and conspiring with Okell, in this way, to cheat and defraud the 
creditors of the Clarks Summit store, as he confessedly did, instead of 
relieving him from liability, it all the more fastens it upon him, and he 
is fortunate to escape simply with civil responsibilty. 

Taking this view of the case, as I am compelled to do, it would be a 
travesty on justice to let the verdict stand, and the rule for a new 
trial is made absolute. 



In re COHEN et aL 

(District GDurt; W. D. New York. January 10, 19074 

Na 2,537. 

L BAinmJFTOr— Dl80HABO»— BVA8IVBinB88-^FALSB TK8TX1CORT. 

That the testimony of a bankrupt was probably subject to crltldsm for 
evasiveness, and may have been false in some particulars, was insulB- 
cient to justify the denial of a discharge. 

[Ed. Nota— For cases hi pohit, see Cent Dig. voL 6, Bankruptcy* I 732.] 

2. Baus— Composition— Faue Oath— Wnxraixivsss. 

Where acceptance of a bankrupt's offer of composition was recommended 
by the trustees, the fact that the referee reported that the bankrupt had 
made a false oath in the proceeding In which he denied making a financial 
statement In August, 1906, was Inrafflclent to Justify the court in re- 
jecting the compromise on the objection of an unsecured creditor, the proof 
being insufficient to show that the offense was committed "^fraudulentiy^ 
or "knowingly.'* 

In Bankruptcy. On motion to confirm composition offered bj 
bankrupts. 

Eugene Warner, for trustees. 

Henry H. Seymour, for objecting creditor. 

HAZEL, District Judge. No (]^uestion is raised In relation to tKe 
regularity of the offer of composition. The single point urged by an 
objecting unsecured creditor is that Cohen, one of the firm of bank- 
rupts, at the examination before the referee, testified falsely and with 
fraudulent intent and accordingly, the offer of compromise should 
be rejected by the court The trustees herein are in favor of the ac- 
ceptance of tlie offer, and the referee in bankruptcy has reported to 
this court that although the bankrupt Cohen made a false oath in the 
proceeding, in that he denied making a statement of the financial 
condition of the bankrupt firm to the vatness Bissell in the month of 
August, 1906; yet, upon the whole record, he is of opinion that the 
proofs are insufficient to warrant holding that the offense was com- 
mitted fraudulently and knowingly. It is urged that the false oath 
relied upon was material ; the effect of the testimony being that when 
the false statement was made the bankrupts were solvent, and, as they 
were adjudicated bankrupts several months afterward the inference 
is warranted, that they have concealed a portion of their property. 
The bankrupt, who is accused of making a false oath, after denying at 
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an earlier examination that he made a written statement to Mr. Bis- 
sell, testified that he had no recollection of so doing. According to 
the witness Bissell there was no formal statement made to him in 
August, 1906, by the bankrupt Cohen in relation to the financial con- 
dition of the firm. He says it was merely a memorandum, and that a 
formal statement in writing was made to him by the bankrupt Sinai, 
in July, 1905. The memorandum of August, 1906, upon which the 
false oath is predicated is not produced, and any details upon ^hich 
the financial condition of the bankupts at that time was based are 
not before me. The testimony of the bankrupt Cohen is probably sub- 
ject to criticism for evasiveness, and it may have been false, but a dis- 
charge in bankruptcy cannot be denied on that ground. This ap- 
plication is governed by the same rule; The Circuit Court of Ap- 
peals in Re Gaylord, 112 Fed. 668, 50 C. C. A. 415, say: 

'*It is incumbent upon the opposing creditor to establish satisfactorily that 
the particular statements of which perjury is predicated were false. They 
cannot be found to be false upon mere conjecture." 

And Judge Coxe held, in Re Gaylord (D, C.) 106 Fed. 833, that the 
burden is upon the crejditors to prove the false oath by clear and posi- 
tive proof. 

I am not convinced that the proofs are sufficiently strong to warrant 
the conclusion by this court that the false oath in question was cor- 
ruptly made. Moreover, the opinion of the referee that upon the whole 
record the opposing creditor has not satisfactorily established the of- 
fense charged is entitled to weight. 

The specifications are overruled, and the composition offered bv 
the bankrupts is confirmed. 



McGUIRK ▼. 0*HALLORAN et aL 

(Circuit Ck>art, D. Massachusetts. January 23, 1907.) 

No. 182. 

1« MAU0I0T78 PBosBcnrnoif— AoTioN— ICleuknts. 

In order to establish a cause of action for malicious proseciitlon, plain- 
tiff must allege and prove that the prosecution was without probable 
cause, and also that it ended In plaintiff's favor. 

[Ed. Note. — For cases in point, see G^t Dig. vol. 33, Malicious Prosecu- 
tion, §§ 18. 21, 70, 72.] 
2. Same— ACQurrTAL. 

Defendant's want of probable cause in an action for malicious prosecu- * 
tion does not excuse plaintiff from showing that his prosecution ended 
in his acquittal or its equivalent 

[Ed. Note. — For cases in point, see Cent Dig. vol. 33, Malicious Prosecu- 
tion, §§ 72, lie.] 

Jesse C. Ivy, for plaintiff. 

Winfield S. Slocum, for defendants. 

LOWELL, Circuit Judge. The plaintiff's declaration is in two 
counts. The first alleges false imprisonment; the second malicious 
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prosecution. The defendant demurred to both counts, but at the argu- 
ment he did not press his demurrer to the first. The second alleges 
malicious prosecution in the common form, except that it substitutes 
for the usual allegation of the plaintiflf's acquittal the following: 

"At said poUce court the plaintiff was, solely through and by means of 
perjury and subornation of perjury by said defendant, convicted of the crime 
of keeping and maintaining a common, noisy, Ill-governed, and disorderly 
house, and ordered by said court to pay a fine of forty dollars, which fine she 
thereiyon paid." 

To establish malicious prosecution the plaintiff must allege and 
prove, among other things, both (1) that the prosecution was without 
probable cause, and (2) that it ended in favor of the plaintiff. These 
are separate requirements, not to be confounded with each other. The 
defendant may prove probable cause by showing a conviction of the 
plaintiff in a lower court, although this conviction has been subsequent- 
ly reversed, and the plaintiff has been acquitted. But the presumption 
of probable cause arising from the plaintiff's conviction in a lower court 
may be overcome by evidence that this conyiction, as alleged in the 
case at bar, was procured solely by the defendant's perjury. 

The defendant's want of probable cause, however shown, does not 
excuse the plaintiff from proving that his prosecution ended in his ac- 
quittal, or in its equivalent. This requirement has no exception ma- 
terial to consider here. Hence, the second count of the declaration, 
which alleges final judgment against the defendant, is fatallv de- 
fective (Pollock on Torts [Webb's Am. Ed.] 392, 394), and "for a 
recent illustration, Davis v. Johnson, 101 Fed. 952, 955, 42 C. C. A. 111. 

Demurrer to the first count overruled. Demurrer to the second 
count sustained. 



THE DREAMLAND. 

(District Court, R D. New York. December 31^ 190G.) 

Collision— Fault— Evidence. 

In a libel for collision between a tug and a steamsliip, evidence held to 
require a finding that botb vessels were at fault; the tug for navigating 
too near to the shore, and the steamer for throwing her stem into the 
stream without a lookout astern to determine whether the lateral motion 
of the stern to port would interfere with the navigation of another vessel. 

John F. Foley, for libelant* 
! Morris & Whitehouse, for claimant. 

THOMAS, District Judge. The tug Magnet, with a barge along- 
side, was approaching the Battery, while the tide was flood, when the 
excursion steamer Dreamland crossed well ahead of her bow, for 
the purpose of making a landing at her station at the Battery. She 
j took her position with her bow pointing westerly, but was unable to 

i make her landing immediately, because another excursion boat, the 

i Rosedale, was lying at the dock. The Rosedale was heading easterly, 

and after some minutes went out under the stem of the Dreamland, 
and, upon the exchange of suitable signals, crossed the bow of the 
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Magnet, who had reduced her speed and ported her helm, for the pur- 
pose of allowing this maneuver. Thereafter the Magnet steadied her 
helm and started ahead, but her starboard bow came in collision with 
the stem of the steamer Dreamland. 

The contention of the captain of the Magnet is that the Dreamland 
was lying several hundred feet off in the river, with her bow pointed 
to the dock, and that she was backing without a stern lookout, and 
without signals, at the time the collision occurred, although the Magnet 
blew her alarm whistles. The evidence of the Dreamland is that she 
had been lying about parallel with her dock, and holding herself 
against the tide, to allow the Rosedale to go out, and that the tide 
carried her astern, whereupon she went forward; that this was re- 
peated once or twice, but that at the time of the collision she was not 
backing, but ported her helm to throw her bow in, under the in- 
fluence of the tide. 

This is one of the cases where the vessels were so closely related 
in distance that it is difficult to determine the exact fact. But upon the 
whole testimony it is concluded that the Dreamland was not pointing 
to her dock in the manner described by the libelant, but was lying 
much closer to the dock;, that the Magnet herself was navigating 
much closer to the dock than she was privileged to do, and that port- 
ing her helm carried her still further toward the Dreamland; that, 
when the Rosedale had passed the bow of the Magnet, the latter 
went ahead, so as to present her starboard side to the stem of the 
Dreamland ; and that the Dreamland, in attempting to throw her bow 
toward the dock, necessarily carried her stern farther into the stream, 
whereby the accident happened. 

This finding brings bodi vessels in fault; the Magnet for navigat- 
ing so near to the shore, and the Dreamland for throwing her stern 
into the stream without a lookout at the stem to determine whether 
such lateral motion of the stern to port would interfere with the naviga- 
tion of another vessel. There had been a lookout on the stern of the 
Dreamland; but after the Rosedale passed he went forward before 
the Magnet came up, leaving no lookout at the stem of the vessel. 
This explanation of the accident is the most probable that can be 
gathered from the evidence, and seems to reconcile the conflicting 
statements of the witnesses.^ 

The damages and costs will be divided. 



DB GALINDEZ et al. v. ENNIS. 

(Circuit Court, E. D. Pennsylvania. December 26, 1906 ) 

No. 44. 

Fleadino— Statement of Claim. 

Mere imperfections In a plaintllTs statement of claim, which can be 
cured by requiring a more specific statement or a bill of particulars, do 
not render it demurrable. 

[Ed. Note. — ^For cases in point, see Cent. Dig. rol. 39, Pleading, U 409, 
410.1 



Digitized by VjOOQIC 



912 149 FEDEBAL BBFORTBB. 

On Demurrer to Statement, 

Richard A. Irving, and Biddle & Ward, for plaintiflfs. 

R. W. Archbald, Jr., and Simpson & Brown, for defendant 

J. B. Mcpherson, District Judge. I have no doubt that the 
statement would have been more satisfactory if it had been drawn by 
a member of the Pennsylvania bar. As it stands, it certainly leaves 
something to be desired; but, making due allowance for the evident 
unfamiliarity of the draftsman with the requirements of our practice, 
I am inclined to think it contains a fairly intelligible account of the 
claim to which the defendant is called upon to reply. There are some 
items, however, of which he may be entitled to ask for more precise 
details, by demanding either a more specific statement, or a bill of par- 
ticulars. 

So far as the defense of the statute of limitations is concerned, it is 
obvious that no harm can be done by postponing decision until the 
proofs have been put in. 

The demurrer is overruled, and the defendant is directed to file an 
affidavit of defense within 20 days. 



CLAY et al. v. KLINE. 

(drcQit Court, S. D. New York. October 8 1900.) 

Tbade-Mabks axd Teade-Names— Unfaib Competition— Simulation of Cio- 
AB Bands. 

A preliminary Injunction granted restraining defendant from using 
upon individual cigars of panatella shape bands simulating tbose of com- 
plainant in shape and colors. 

[Bd. Note. — ^For cases in point, see Cent Dig. vol. 46, Trade-Marks and 
Trade-Names, § 108.] 

In Equity. On motion for preliminary injunction. 

Wise & Lichtenstein, for the motion. 
Mandelbaum Bros., opposed. 

LACOMBE, Circuit Judge. The complainant may take a prelimi- 
nary injunction against defendant using upon individual cigars having 
substantially the size and shape of what are known as "panatelas" any 
red and gold band lettered in white, substantially as are the two bands 
presented on the argument, when such band has an elongated oval 
escutcheon such as defendant now uses, or one in shape, size, and pro- 
portions relative to the band substantially similar to the complainant's. 
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BPATTLDING et al. t. EYENSON et aL 
(Circnlt Court, B. D. Washington. August 6, 1006J 

1. TRJUNcnoN— Motion ros Pbeuhtnabt iRJirNcmoR— Aioendicent or Bill. 

An amendment to a bill offered by a complainant on the hearing of a 
motion for a preliminary Injunction, where no cmswer has been filed and 
complainant has the right to amend as of course, will be accepted and 
considered as a part of the application for injunction; especially wheira 
it relates to a formal matter not affecting the merits. 

[Ed. Note; — ^For cases in pohit, see Cent Dig. vol. 27, Injunction, { 81&] 

2. Courts— JiTBiSDicfnoN of Fedebal Coubt— Amount in Dispute. 

A bill In a federal court for an injunction to restrain defendants from 
Interfering with complainant's business, which alleges ' that the value 
of the matter in dispute exceeds, exclusive of interest and costs, the 
sum of $25,000, and that complainant has been damaged by the acts 
of defendants in more than such sum, is sufficient, in the absence of any 
denial of such averments, to sustain the jurisdiction of the court 

& Pasties— VoLUNTABT Associations— Pasties bt Representation. 

Where a voluntary association, with many members, is represented 
by a committee or regularly constituted ofilcers, a suit may be main- 
tained against such officers or members of the committee in their rep* 
resentative capacity, and in such case the association will be deemed be- 
fore the oourt without bringing in all of the members. 

4. ASSOCIATION&— Liability or MsKBEsa— Acts or Subsidiabt Association. 
Where a voluntary afisociation creates a subsidiary or branch associa- 
tion as an instrumentality through which to accomplish certain pur- 
poses, it is liable for the acts of such subsidiary association to the 
same extent as though such acts had been done by the entire member- 
ship. 

6b Injunction— GsouNDfl— Unlawful Intebfebenob With Complainant's 
Business. 

Defendant, which was a voluntary association, composed of numerous 
firms and corporations doing business throughout eastern Washington, 
some of whom were dealers In crockery, some In vehicles, some in 
stoves and ranges, and others in hardware, organized a subsidiary as- 
sociation, known as the **Peddlers' Association," and contributed funds 
to be used for the purpose of ^'competing with the peddlers." It was 
made the duty of every resident agent upon learning of a peddler of 
ranges or vehicles offering to sell in his community, to immediately 
''offer him competition" by taking goods of like kind and quality, or. 
catalogues of such goods, "together with teams and sufficient men to do 
BO successfully, and accompany the peddlers on their rounds," and to ex- 
plain to farmers and others who might buy that they could do better 
with local dealers; giving them the privilege of buying from any dealer 
In the community. Complainant was a manufacturer of wagons and 
buggies in another state, some of which were shipped to Washington, 
and there sold by ag^its, who took a number of vehicles, and drove 
through the country, selling them to farmers, and had thus built up 
a profitable business. Defendant in pursuance of its said scheme, throueh 
its officers and committee, employed two men to follow each of com* 
plalnant's agents. They stopped at the same hotels and stables, started 
out when he started, followed him to every prospective customer, and 
Interfered with the conversation. Some carried guns and revolvers. 
Held, that such acts were not competition, nor intended as such, but 
to suppress competition by destroying complainant's lawful business; 
that they were done pursuant to an unlawful conspiracy between per^ 
sons, some of whom were not even competitors^ to interfere with com- 
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p]ainant*8 lawful right to carry on its businesB, and tbelr continuance 
would be enjoined. 

[Ed. Note. — For cases in point, see Gent Dig. toL 27» Injunction, U 
108, 170, 172.] 

In Equity. On motion for preliminary injunction. 

H. H. Stipp and Post, Avery & Higgins, for complainants, 
Merritt, Oswold & Merritt, for defendants. 

WHITSON, District Judge. In this case a temporary restraining 
order was issued without notice, upon the bill of complaint and the 
affidavits of several of the employes of complainants, and the defend- 
ants were cited to show cause why an injunction pendente lite should 
not be granted. The allegations of the bill are in substance as follows : 
Complainants are residents and citizens of the state of Iowa. They 
are and have been engaged in that state in the manufacture of buggies 
and wagons of various kinds for many years, which they have been 
selling, not only in the state of Iowa, but in various other states, in- 
cluding the state of Washington. Their method of making sales in 
this state is by means of salesmen traveling through the country, sell- 
ing to farmers and others residing in the rural districts; that their 
vehicles, known as the "Spaulding buggies and wagons," are strong, 
and specially adapted to the needs of the farmers, and thev have ac- 
quired a reputation in the state of Washington, and especially in east- 
ern Washington, as buggies and wagons of high grade, purchasable 
at reasonable prices, and that the standing of complainants in said com- 
munity and their said business is of very great value. It is alleged 
that the defendant the Inland Empire Implement & Hardware Dealers' 
Association is an association composed of local dealers, some of whom 
are dealers in hardware, and not engaged in the business of selling 
buggies and wagons or farm implements, while other members of the 
association are so engaged; that the membership of the association 
is composed of numerous firms and corporations of various counties 
in eastern Washington; that said association has raised a fund of 
$10,000, and placed it in the hands of defendant Evenson, to be used 
for the purpose of preventing complainants selling buggies and wagons 
in eastern Washington, and for several weeks last past complainants 
have had about 20 employes so engaged ; that the method adopted by 
complainants is to drive through the rural districts, hauling from two 
to four vehicles, and stopping at farmhouses where customers may 
probably be found, and offering the same for sale ; that all of the vehi- 
cles so offered are manufactured in the state of Iowa, and shipped to 
this state in car-load lots, and that before any of said buggies and 
wagons are offered for sale complainants pay the taxes thereon, and 
comply in all respects with the laws of the state of Washington ; that 
the defendant the Inland Empire Implement & Hardware Dealers' 
Association, through the defendants Lucas, Evenson, and Hay,- has, 
in pursuance of the policy of the association, and in accordance with 
the instructions of the membership thereof, unlawfully and maliciously 
interfered with the complainants' business, and have threatened, in- 
timidated, harassed, and annoyed complainants' employes and the per- 
sons with whom complainants were transacting business, and inter- 
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fered with their liberty and the rights of complainants to make a liveli- 
hood, and to contract and to do business, in the following particulars : 
That they have various of the employes of complainants followed by 
employes of the defendants day and night, so tfiat wherever one of 
the complainants' employes goes he is "dogged," sometimes by one, 
but generally by two, of the employes of the association ; that some of 
said followers are armed with guns and rifles, some being unarmed; 
that wheneyer employes of the complainants undertake to converse 
with a farmer or other purchaser, such conversation will be interrupted 
by such followers, who undertake to persuade the probable purchaser 
from purchasing from agents of complainants, suggesting that they 
ought to purchase of resident dealers, who reside in the community; 
that such persons following are not undertaking to sell any buggies 
themselves, nor do they name or represent any competitor or dealer in 
buggies or wagons, their sole object being to prevent complainants from 
making sales, to the end that they may be driven out of business in 
the state of Washington; that after contracts of sale have been made 
between an agent of the complainants and purchasers, the agents of 
the defendants persuade such purchasers to violate such contracts and 
to refuse to consummate such sales ; that several of such followers, at 
the instance of defendants, have been appointed deputy sheriffs, and 
that one of the agents of complainants ha$ been arrested under the false 
and malicious charge of peddling goods without a license by a person 
so appointed at the instance of the defendants, and in furtherance of 
'such conspiracy; that such conduct has been carried on for several 
weeks, and numerous sales have been lost ; that employes of complain- 
ants have become alarmed and discouraged, and will, if such acts con-, 
tinue, quit the employ of complainants, and they will be unable to 
carry on their business ; that in one instance a fist fight occurred be- 
tween the salesmen of the complainants and persons so following them, 
and that furljier breaches will result ; that in pursuance of their scheme 
the defendants have circulated false and slanderous matter regarding 
complainants' buggies, by newspaper articles and otherwise, and have 
circulated stories that complainants are perpetrating a fraud upon 
their customers — all of which, it is alleged, is done for the purpose of 
running the complainants out of business in the state of Washington. 

The allegations of the bill are not wholly sustained. As to how far the 
affidavits presented at the hearing do sustain the bill will appear in an- 
other part of this opinion, where the facts are discussed. 'The restrain- 
ing order did not enjoin the defendants from publication oi false re- 
ports in newspapers, as prayed, for the reason that complainants have 
an adequate remedy at law for that grievance, and because such con- 
duct, if truly alleged, would not have the direct effect of preventing 
them from carrying on their business. 

1. The first point made by defendants is that, in the absence of any 
threatened continuance of the acts complained of, only a cause of action 
at law has been stated. This contention is well made. During the 
argument, complainants offered an amendment, thereby supplying 
the allegations, the absence of which was suggested, but defendants, 
by their counsel, object to the filing of the same, upon the ground that 
the injunction must stand or fall by the original bill of complaint. 



Digitized by 



Google 



916 149 FEDBRAL BBPOBTBB. 

This would be a somewhat technical view. ' A refusal to consider the 
amendment, which, under the rules, complainants may file as of course, 
and to regard it as a part of the application for an injunction, would 
be an idle proceeding, for, if complainants are entitled to the relief 
which they seek at this time, the only result would be that of delay. 
Another application could immediately be made under the bill as 
amended, and if complainants are entitled to an injunction at all, they 
could have the aid of the court by an ex parte order, or by an amplica- 
tion on notice. Inasmuch as the parties are before the court with 
full showing made both for and against the injunction, it will be in- 
expedient to send them out of court, only to be recalled for a new 
hearing upon th6 merits. To sustain the objection would be a fruit- 
less victory for the defendants, of temporary and transient character. 
Particularly should the right to amend be recognized when the pro- 
posed amendment relates to a formal matter not affecting the merits 
of the controversy, and concerning which counsel have not been mis- 
led. The amendment, therefore, will be permitted, and considered as 
a part of the application. 

2. The next point raised is that the jurisdictional amount does not 
affirmatively appear. It is alleged: 

'That the value of the matter In dispute exceeds, exclusive of Interest and 
costs, the sum of more than twenty-five thousand dollars, and that your orators 
have been damaged by the said acts and conduct of said defendants in excess 
of the sum of twenty-five thousand dollars.*' 

No answer has been interposed, nor has any affidavit been filed or 
presented tending in any way to dispute or contradict these averments. 
Taking the bill as a whole, it must be concluded that the matter in dis- 
pute is complainants' right to do business and its damages for being 
deprived of that right. The complainants have made a prima facie 
case sufficient to sustain the jurisdiction, in the absence of any deniaf 
or showing to the contrary. Pennsylvania Co. v. Bay (C. C.) 138 
Fed. 203 ; Wetmore v. Rymer, 169 U. S. 115, 18 Sup. Ct. 293, 42 L. 
Ed. 682; Maffet v. Quine (C. C.) 95 Fed. 199; Barry v. Edmunds, 
116 U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729. 

3. Defendants' counsel have argued that a voluntary association, as. 
the Inland Empire Implement & Hardware Dealers' Association is 
shown to be, cannot be made to respond by a suit against its officers, 
but that its members must be before the court. This is the general 
rule. It is subject to at least one exception. Where an association 
with many members is represented by a committee or regularly ap- 
pointed officers, if such representatives be brought in, it will be deemed 
that the association, as such, is before the court. The rule applicable 
to this case is laid down by Foster's Fed. Prac. § 48, as follows : 

"Similarly, where persons who are Jointly liable are very numerous, some 
may be sued instead of all, provided that the manner in which they are 
sued and the fact that they are numerous are stated in the bill. Ordinarily, 
the complainant selects such of the class as he chooses to r^resent the rest 
The persons thus selected may be a committee chosen by the rest of the class 
to act for them in the matters complained of, such as a reorganization com- 
mittee of stockholders and bondholders, or the managing committee of a 
clearing house association." 
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It is alleged, and not denied, that defendant Lucas is president of 
the association, that defendant Evenson is the secretary and active 
manager, and that defendants Cook and Heath are employes and super- 
intendents, of the work referred to in the bill. While the defendants 
•have attempted to appear specially, they have, under rule 22, appeared 
generally. Mahr v. Union Pacific Ry. Co., 140 Fed. 921. We then 
have the case of the president of the association, the secretary, treasur- 
er, and manager of it, who is confessedly directing the work, two 
superintendents in the field before the court, supplemented by a general 
appearance of the association itself, composed of about 166 firms in 
eastern Washington and northern Idaho, upon a general showing re- 
sisting the application for an injunction, and in effect justifying the 
acts cornplained of. Equity rule 48 provides: 

"When the parties on either side are very numerous, and cannot, without 
manifest inconvenience and oppressive delays in the suit, be all brought before 
it, the court in its discretion may dispense with making .all of them parties, 
and may proceed in the suit, having sufficient parties before it to represent 
all the adverse interests of the plabitiffs and the defendants in the suit 
properly before it But in such cases the decree shall be without prejudice 
to the rights and claims of all the absent parties." 

It would seem that this rule is only declaratory of a well-established 
principle of equitable procedure which is generally recognized. Mc- 
Arthur v. Scott, 113 U. S. 391, 5 Sup. Ct. 652, 28 L. Ed. 1015 ; United 
States V. Coal Dealers' Ass'n (C. C.) 85 Fed. 252; Van Houten v. 
Pine, 36 N. J. Eq. 133; Pearson v. Anderberg (Utah) 80 Pac. 308; 
Fitzpatrick v. Ruter (111.) 43 N. E. 392; West v. Randall et al.. Fed. 
Cas. No. 17,424, Vol. 29, 718. 

The court has jurisdiction over the association as such, and over 
all parties who have appeared to resist the application for an in- 
junction. In this connection it is proper to consider the contention 
that the defendant the Inland Empire Implement & Hardware 
Dealers' Association has not committed the acts complained of, but 
that the acts were committed by an association known as the "Ped- 
dlers' Association." It is disclosed by the affidavit of Edward W. 
Evenson, secretary of the Hardware Dealers' Association, that at 
a meeting thereof held at the city of Spokane on the 6th and 7th 
days of June, 1906, certain proceedings were had with reference 
to competition with peddlers, "who would, might, or should peddle 
goods and merchandise handled and sold by the members of said as- 
sociation, and in competition with the dealers in said goods and mer- 
chandise in the territory where the members of said association were 
doing business." The matter was fully discussed, and a committee 
was appointed to "formulate some plan of competing with the ped- 
dlers," which reported, recommending: 

"First. The formation of an association, to be called the 'Peddlers* Associa- 
tion.' Second. That each and every resident dealer in either ranges or ve- 
hicles tiblding membership In the Inland Empire Implement & Hardware 
Dealers' Association be asked to pay into the treasury of such association 
the sum of twenty doUars ($20), or such other sum as said resident dealers 
may see fit; said payment being the only requirement as to membership. 
Third. That all manufacturers and Jobbers in steel ranges and vehicles in the 
territory, or who solicit trade in the territory, be asked to contribute the 
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sum of one hundred dollars ($100), or such sum as they may see fit Fourth. 
That all sums so collected be used to pay expenses incurred in offering 
to peddlers such competition as will enable resident dealers to hold their 
trade in such lines as may be peddled in their respective oommunitiea. Fifth. 
That whenever a resident agent shall know of a peddler of ranges or ve- 
hicles offering to sell goods in his community, he shall immediately offer him 
competition by taking goods of like kind and quality, or catalogues of such 
goods, together with teams and sufficient men to do so successfully, and ac- 
company the peddlers on their rounds with the farmers and others who might 
buy, and explain to the farmers and others that they can buy goods of like 
kind and qualltv from them for less money, or better goods for the same 
money. In case such farmers should prefer not to buy from any particular 
dealer in the community, he can have the privilege of buying from any dealer 
in the community nearest and most agreeable to the farmer. Sixth. That 
the proceeds or profits of all sales so made shall revert to the Peddlers' As- 
sociation, and that all expenses so incurred shall be borne by the Peddlers* 
Association. Seventh. That all funds on hand and all profits accruing shall 
ultimately be returned to the members pro rata. Eighth. That a committee 
of three be appointed, to be called a 'Peddlers' CJommittee,' whose duty it 
shall be to devise ways and means and to administer the funds collected for 
the above purpose, and also that the funds belonging to the Peddlers' As- 
sociation be deposited in the Spokane & Eastern Trust Ck)mpany In the name 
of A. Urbahn, chairman, and B. W. Evenson, who shall alone have power to 
draw the said funds for the purpose referred to. Ninth. All accounts to be 
accompanied by vouchers, and passed upon by the committee." 

This report was adopted. 

If anything more were needed to designate this proceeding of the 
so-called "Peddlers' Association" as the creation of and instrumental- 
ity used by the defendant association, it may be found in the affidavit 
of Evenson in reference to the Peddlers' Association, where he says : 

''That for such reasons the branch of the defendant association known as 
the Teddlers' Association' was organized as hereinabove shown, and that, 
as shown by the objects and purposes as hereinl>efore stated, the only rea- 
son, object, or purpose for the organization of said branch of said associa- 
tion was to enter into honorable, lawful, legal, and fair competition with said 
peddlers, to the end that the business of the members of said association might 
and would be protected from the invasion of the temporary peddlers, who might 
invade the territory of the members of the said association." 

4. Saving the question of jurisdiction, the matters of practice thus 
far noticed are of comparatively minor importance. The vital question 
is whether an unlawful combination has been entered into, and through 
that combination the complainants are being wrongfully deprived of 
their right to carry on business within this state. The defendants do 
not claim that they are regularly engaged in the business of peddling. 
On the contrary, they lay stress on the fact that they have established 
places of business, residences, and local habitations, that they are citi- 
zens of the state, that they pay taxes, and submit to the burdens im- 
posed by our laws, and that they thereby contribute to the upbuilding 
of the communities in which they respectively live, while the com- 
plainants are residents of another state, who, without bearing the bur- 
dens of citizenship, reap the benefits of a trade to which the defend- 
ants are justly entitled. However just, in the abstract, this* conten- 
tion may be, tiie rights of the parties are to be measured by the laws 
of the country. A nonresident of the state has the same right to do 
business within the state as a. resident, and it is the duty of the courts 
to uphold that right wherever it is invaded by unlawful means. The 
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purpose of the association is disclosed in the fifth paragraph, which has 
been quoted in full. It is said: "That whenever a resident agent 
shall know of a peddler of ranges or vehicles offering to sell goods in 
the community," he shall immediately take goods of like character, 
and go in pursuit, etc. It will be noted that the dealer, whose expenses 
are paid by the association, does not confine himself to competition 
with his own goods. It is provided : 

"In case such farmers should prefer not to huy from any particular dealer 
In the community, he can have the privilege of buying from any dealer in the 
community nearest and most agreeable to the farmer." 

The effect of this is to conspire against the carrying on of a legiti- 
mate business. In the competition which the particular agent carries 
on, if he cannot sell his own goods, the inference is that he is to try to 
sell the goods of some other dealer ; anybody's goods rather than to 
allow the peddler to sell. That this is the construction given by mem- 
bers of the association is shown by the afiidavit of defendant Hay. 
In referring to the instructions given men sent out to follow peddlers 
by M. E. & E. T. Hay, a corporation, of which he is president, he says : 

"That said employes were further instructed that, in case they found a 
prospective purchaser who for any reason did not wish to deal with the 
above-mentioned corporation, they should try to induce him to purchase from 
the local dealer to whom he was most favorably inclined and to whom he 
preferred to give his trade." 

The association is not the owner of any vehicles, ranges, or other 
property. It is not engaged in mercantile pursuits. It cannot, there- 
fore, become a competitor with those who are so engaged. It is not 
seeking to compete with those engaged in business, for it is not so en- 
gaged itself. It is a combination to interfere with, obstruct, and hin- 
der the carrying on of business by persons engaged therein, without 
having any direct interest in like business, or any business whatever. 
This is not competition. Again, it is shown that the association is 
composed of numerous partnership firms and corporations, some of 
whom are engaged in the hardware business, others in the crockery 
business, some in the selling of stoves and ranges, but all of whom un- 
dertake to stand together, and contribute to the maintenance of a fund 
for the putting of peddlers out of business, whether such peddlers are 
engaged in competition with the line of goods which they handle or 
not. For instance, what justification can a dealer in crockery find for 
contributing to a fund with which to compete with the complainants, 
who are only dealers in vehicles ? And what justification can one who 
does not deal in vehicles at all find for competing with the complain- 
ants, who confine themselves to that line alone? Can it be said that 
these firms or corporations, as the case may be, are competing with 
the complainants when they are not engaged in the sale of like commod- 
ities? Under our competitive system, one dealer may, if he can, put 
his competitor out of business, but he must do it through well-recog- 
nized methods of competition, namely, by offering better goods 
or better facilities, or selling at lower prices. But this rule 
applies to a competitor — one engaged in the same line of business. 
Whenever one not so engaged commits such acts as would be competi- 
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lion vrere the person engaged in like business/ then it liecomes an tm- 
warrsLnted interference, and the law will imply malice. According to 
the confessed purposes of tht organization, the defendant association 
is organized for an unlawful purpose. Its members are committed by 
agreement, actually being carried out, to interfere with the sale of 
goods by what they term competition when not engaged in the same 
line, and the sale of which could not affect their interests, directly or 
indirectly. 

5. The defendants contend that they have a right to follow com- 
plainants' agents, and to offer for sale goods in competition with them, 
and that they may interfere with any conversation and disturb any sale 
being made so long as they do not resort to violence, but admit that 
if the evidence shows that they are doing it for the purpose of putting 
complainants out of business, that it is a violation of the law, and the 
writ should go. The argument is this: One person has the same 
right to travel the public highways as another. If the farmer does not 
object, one has as much right as another to enter upon his premises and 
solicit his trade; that while it may be a breach of good fnanners to in- 
terfere with a conversation being carried on between the salesmen of 
complainants and salesmen of defendants, it is not an invasion of any 
legal right. In the abstract, if applied to a single instance, this conten- 
tion is sound. If the canvassers of the defendants had occasionally 
fallen in with complainants' canvassers, and interfered with sales by 
competition in good faith, there could be no prevention of such con- 
duct by an injunction. The real purpose of the organization, both 
as professed in its proceedings and as shown by the manner of carry- 
ing out that purpose, is not to promote or engafi;e in competition, but 
to destroy it. A brief review of the history of mis subject will throw 
light upon the present inquiry. In 1903 an act was passed by the L^- 
islature of this state (Sess. Laws 1903, p. 38, c. 84), which undertook 
to prohibit the sale of vehicles, stoves, ranges, pianos, or other mer- 
chandise without a license, and the license fee was fixed at $10 per 
day, but with the proviso that the act should not apply to any person 
selling any of said articles from his regularly maintained stock or es- 
tablished place of business, when such stock had been maintained in 
the county for a period of six months. This act was several times 
held discriminative and void by superior judges of the state of well- 
recognized ability, but did not, apparently, reach the Supreme Court; 
those decisions being generally^ acquiesced in. While it has been sug- 
gested bv affidavit tiiat complainants are carrying on business in viola- 
tion of this law, it was not referred to in argument, and it may be as- 
sumed that counsel do not rely upon that point In 1905 an act was 
passed to meet the objections to that of 1903 (Sess. Laws 1905, p. 372, 
c. 177). It provides that every person, firm, or corporation who ped- 
dles out after shipment to the state, canvasses, or sells by sample, etc., 
shall pay in advance an annual license tax of $200. This act was re- 
cently declared void by the state Supreme Court Bacon v. Locke, 
Constable (Wash.) 83 Pac. 721. It is a matter of common notoriety 
that this legislation was enacted at the suggestion and for the benefit 
of local dealers. The amount fixed for license by the Legislature was 
intended to be prohibitive of competition by peddlers. Shortly after 
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the decision holding the act of 1906 unconstitutional, we find the 
dealers who had attempted to put the peddlers out of business by leg- 
islation resorting to the very ingenious scheme which has been here 
disclosed. It is proposed now to accomplish by subterfuge that which 
the courts of the state have repeatedly held cannot be done directly. 
While complainants were engaged in selling vehicles in various coun- 
ties of this district in the manner of their choice, parties were or- 
ganized, consisting of two persons in each, to follow their salesmen, 
which they did with remarkable persistence and pertinacity. "Whither 
thou goest I will go; and where thou lodgest, I will lodge," was the 
rule to which they steadfastly adhered. In one instance a deputy 
sheriff was appointed and sent out as one of the alleged salesmen of 
the defendants. The appointment of a deputy sheriff to follow com- 
plainants' salesmen and cause arrests under a void act is suggestive of 
more than competition. In two other instances rifles were carried by 
the agents of the defendants. It is said that these were carried for 
the purpose of shooting squirrels and coyotes. In the light of Jhe 
showing made, this theory must be taken with a grain of allowance. 
Such conduct suggests force. Two persons in a party is not in keep- 
ing with ordinary business purposes. One of these followers carried 
a revolver. Clearly this was intended to intimidate. Complainants' 
agents could not escape from these men, who shadowed them continual- 
ly, who stopped where they stopped, traveled when they traveled, 
sought the same customer at the same time, interrupted conversations 
where sales were being attempted, either with offers of other goods, or 
dissuading probable purchasers. They stopped at the same hotels, put 
up at the same stables, went early or late, as the salesmen of com- 
plainants went, following in close proximity ; all this, it is said, for the 
purpose of selling goods in competition. It is a well-known fact that 
business men do not ordinarily court the presence of a competitor. 
Business methods, discounts from catalogue prices, and the like, the 
merchant does not, as a rule, lay bare to his adversary. The affidavits 
filed by defendants to sustain their objection to the granting of an in- 
junction do not meet by frank disclosure the grievances complained of. 
They are evasive by their silence on vital points, and their failure to 
definitely meet the charges confirms the view already suggested con- 
cerning their objects and purposes. 

In the light of what has been disclosed, and of the legislative and 
judicial history of this subject, it would be doing violence to the in- 
telligence of the defendants not to conclude that every member of the 
association in his heart knows that the object and purpose in view in 
this particular transaction is to run complainants out of the state. 

Undoubtedly the defendants have a right to peddle. They have 
a right to peddle in the same territory where the complainants peddle. 
They have a right to show the superior quality of their own goods and 
the inferior quality of the complainants' goods. They have a right 
to canvass by catalogue or otherwise. Their grievance, so frankly 
disclosed, that since they are located within the state, and contribute 
to its governmental expenses, they ought not to be brought into com- 
petition with those who, if they contribute anything in the way of taxes, 
it must be of the most transient character and limited amount, has led 
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them into a misconception of their remedy. While the law guaranties 
to them the right to peddle and solicit orders in every lawful way, it 
guaranties the same right to the complainants, and they are entitled, 
as the defendants are, to pursue their business in their own way, with- 
out being harassed, intimidated, or followed. There is ample scope 
for business enterprise, when the complainants' agents appear in the 
community, by canvassing the territory generally. It is idle to say 
that where the agents of the association follow the agents of the com- 
plainants, dog their footsteps, go to the same place, solicit the same 
man at the same time, stop at the same hotel, follow the next morning, 
whether it be late or early, are following for business rivalry only. 
The purpose of this harassment is to prevent the complainants from 
doing business ; that it will accomplish it if it be permitted to proceed, 
cannot be doubted. If men cannot be protected under the law, they 
are apt to resort to violence, regardless of the law. Refusal of the- 
courts to afford protection to legal rights leads to anarchy. A man's 
right to carry on his business is his property, and he can only lawfully 
be deprived of it by lagging behind his competitors, or by failure to 
keep abreast of them in the quality of his goods and the price he sells 
them for. He cannot be denied the right to do business upon equal 
terms with others. If, having equal opportunity, he fail, well and 
good. The fittest will survive. But every citizen is entitled to a 
chance equal to that of his fellow citizens. If an injunction be refused, 
the complainants are relegated to one of two courses. They must 
either give up their business altogether, which will accomplish the pur- 
pose the defendants have in view, or meet interference with violence. 
It is shocking to suppose that a citizen engaged in a lawful undertak- 
ing can be compelled to accept either alternative. 

Counsel for defendants have suggested that there is no law which 
is violated when the defendants' agents follow the complainants' sales- 
men. The interference with the complainants' rights consists in de- 
priving them of the privilege of conducting their own business in their 
own way. One who violates no law in so doing is entitled to carry on 
a business according to his own ideas of propriety and expediency. 
Every man may follow his own occupation without hindrance. The 
principle which defendants would establish could, in this age of com- 
binations and trusts, and in all probability would, come back to plague 
them. It is sufficient that the defendants have the legal right to engage 
in the occupation which the complainants engage in, and in the same 
way. They can fully protect themselves by canvassing the same terri- 
tory. Locally it must be assumed that they would have the advantage 
in this regard. To follow the footsteps of complainants' salesmen, to 
interfere at every turn, is beyond endurance. To permit this to be 
done would be destructive of individual liberty, and it would strike 
at a sacred right, namely, that of allowing every citizen to pursue his 
own calling unobstructed and unhindered, except in so far as better 
goods, lower prices, better facilities, or the like, would have a tendency 
to hinder or obstruct. 

Viewed according to the ordinary conception of right and wrong, 
one instinctively recgils from the contentipn of the defendants. There 
is no substantial conflict in the authorities applicable to facts such 
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as are here presented. A case of striking similarity in many re- 
spects to the one at bar is that of Standard Oil Co. v. Doyle, decided 
by the Supreme Court of Kentucky, and reported in 82 S. W. 
271. Doyle had been in the employ of the Standard Oil Company at 
Lexington, but resigned his connection with that company, and entered 
into business as an independent dealer. He was quite successful, on 
account of his large acquaintance, and soon made great inroads on 
the business of his former employer. Thereupon the oil company sent 
one Bonnycastle, ostensibly "to look after the business interests of the 
Standard Oil Company in Kentucky by increasing its sales of oil, by 
making for it new customers, and, if possible, to regain the customers 
lost by reason of Doyle's connection with the Standard Oil Company 
having been severed." The company started wagons in opposition to 
Doyle's wagons, and followed such wagons, sometimes getting in front 
of them, and stopping at every place where Doyle's wagons stopped, 
sometimes going into a house where Doyle's men were, and there of- 
fering to sell oil at a cheaper rate, and in one or two instances cursing 
and abusing Doyle's drivers. Sometimes the company's drivers would^ 
stand for hours awaiting the movement of Doyle's drivers. The lan- 
guage of the court in its finding that there was a conspiracy is peculiar- 
ly applicable : 

"It was most assuredly unlawful to obstruct harass, and annoy appellee^s 
employes when engaged In the discharge of their duties in selling and dis- 
tributing oils to appellee's customers; to threaten customers of appellee to 
shut them up in their business if they continued to deal in appellee's oils; 
to cause and procure false and injurious reports concerning appellee and his 
business to be circulated in Lexington and vicinity; and to procure appel- 
lee's arrest and prosecution on false charges in connection with the business 
In the sale of oils, for the purpose of estranging and alienating the acquaint- 
ances, customers, and patrons of appellee." 

In sustaining a judgment for damages obtained in the lower court, 
it was said: 

"While the evidence was conflicting upon all the questions at issue, and 
especially upon the issue of conspiracy, yet we were of the opinion that there 
was sufficient evidence upon that point to authorize a submission to the Jury. 
A conspiracy Is a combination between two or more persons by concerted ac- 
tion to accomplish an unlawful purpose, or to accomplish a lawful purpose by 
unlawful means. It is shown by the evidence that a purpose was accomplished 
by unlawful means, and when we consider the relation of the parties, their 
manifest motives of self-interest, the manner in which the purpose was carried 
out, and the declarations of the parties, it is reasonable to infer that this pur- 
pose was accomplished by concert of action and agreement of appellants.*' 

In Drake Hardware Co. v. Wrought Iron Range Co. (Sup.) 78 N. 
Y. Supp. 1114, an order in the following language was approved: 

"It is hereby ordered that said defendant, ♦ ♦ ♦ its agents, etc., ♦ ♦ • 
be, and they are hereby, restrained, prohibited, and enjoined ♦ ♦ • from 
preceding or following in close range any employes, team, or teams of plain- 
tiff with employe's team or teams In such manner as to hinder, obstruct, 
harass, or intimidate plaintiff and its employes in the free use of the high- 
way, and from In any other way occupying said highway In such manner as 
to hinder, obstruct, harass, or intimidate plaintiff and its employes in the 
free use thereof; ♦ ♦ ♦ from resorting to any species of threats, intim- 
idation, force, or fraud, or any conduct which would imply threats, intimida- 
tion, coercion, or force, for the purpose of preventing plaintiff from selling 
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its stoves and ranges and carrying on its business * ^ * d selling firom 
wagons.** 

The foregoing cases are directly in point on the facts, but the fol- 
lowing sustain the principle for which complainants contend: Bohn 
Mfg. Co. V. N. W. Lumbermen's Ass'n (Minn.) 65 N. W. 1119, 21 L. 
R. A. 337, 40 Am. St. Rep. 319 ; State ex rel. Durner v. Huegin (Wis.) 
85 N. W. 1047; Loewe et al. v. Cal. St. Federation (C. C.) 139 Fed. 
71; Jensen v. Cooks' & Waiters' Union (Wash.) 81 Pac. 1069; Seattle 
Brewing & Malting Co. v. Hanson (C. C.) 144 Fed. 1012; W. Va. 
Transportation Co. v. Standard Oil Co. (W. Va.) 40 S. E. 691, 66 L. 
R. A. 804, 88 Am. St. Rep. 895 ; Van Horn v. Van Horn (N. J. Err. & 
App.) 28 Atl. 670; Bar v. Essex Trades Council (N. J. Ch.) 30 Atl. 
881 ; Eddy on Combinations, § 262. 

An injunction will be granted prohibiting the. defendant association 
as such, and all defendants who have appeared in the action, from fol- 
lowing, harassing, intimidating, or interfering with the Jbusiness of 
complainants, from approaching persons solicited by complainants at 
$he same time complainants' agents are soliciting them. This will 
not be construed as prohibiting defendants from canvassing and solicit- 
ing customers or peddling in the same territory and at the same time 
that complainants' agents are canvassing, soliciting, or peddling. The 
injunction to go into effect upon the filing of a good and sufficient 
bond, to be approved by the clerk of the court, in the sum of $8,000, 
with appropriate conditions, indemnifying the defendants against loss, 
damages, and costs. 



THE CEREA, 

IL PIEMONTB. 

(District Court, S. D. New York. December 5, 1006.) 

1. Admibalty— Substitution op New Owneb ab Claimant of Libeisd Ves- 

sel. 

The substitution of a new owner as claimant of a libeled vessel whlcb 
bas been released on stipulation Is not the bringing In of a new party, and 
may be allowed without notice to the surety on the stipulation. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 1, Admiralty, {§ 414- 
429.1 

2. Same— Bbingino in New Pabties. 

In a suit In admiralty by a banker who advanced money on bills of lad- 
ing of a cargo to recover from the vessel for an alleged wrongful or unau- 
thorized delivery of the cargo to persons who sold the same and retained 
the proceeds, where it appears from the pleadings that, if Improper deliv- 
ery was made, claimant may have a claim over against such persons, he Is 
entitled by analogy to admiralty rule 59 to have them brought In, not- 
withstanding the fact that an action at law has been brought against them 
by libelant which is pending. 

TEd. Note. — For cases In point, see Cent Dig. vol. 1, Admiralty, §§ 414- 
429.] 

In Admiralty. On motion to substitute claimants and for leave to 
bring in new parties. 
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F. W. & A. E. Hinrichs, for Ubelants. 

W. J. Underwood, for Brown & Seccombu 

Convers & Kirlin, for claimants. 

ADAMS, District Judge. This is a motion on the part of the steam- 
ships Cerea and II Pienionte for a substitution of. the Navigazione 
Alta-Italia, as owner of the said steamers, in place of Henry Feltman, 
deceased, in these actions, which were brought to recover the value 
of certain consignments of lemons alleged to have been the Hbellants' 
property and wrongfully delivered by the various defendants to W. H. 
Westervelt & Company, a firm of fruit importers, who, it is claimed, 
had pledged the lemons to the libellants, who are bankers, to cover 
various advances made by them. It appears that actions were brought 
against the steamers by the libellants and thereupon claims were duly 
made by the said Feltman and stipulations for value given by him. 
Subsequently he died and it is now sought to substitute the said cor- 
poration, which, it is alleged, on information and belief, has become 
the sole owner of the steamships. 

It is urged by the libellants in opposing the motions, that (1) if 
the motions are granted unconditionally, the surety given upon the 
stipulations when the vessels were released will be discharged principal- 
ly because the surety has not been served with notice of ttiese motions, 
(2) there is no definite moving party before the court, (3) that there 
is no authority for the granting of the motion under analogy to the 
69th Rule or otherwise, and (4) that these motions should be denied 
on the ground of laches. 

The claimant contends that the substitution should be allowed be- 
cause the effect of it is only to bring in the real owner and one who is 
entitled to appear and to be actually represented in a proceeding which 
involves its own property, and cites The Beaconsfield, 158 U. S. 303, 
15 Sup. Ct 860, 39 L. Ed. 993. There a question as to the liability of 
the sureties where a new libellant was substituted arose and it was 
held tliat in admiralty, and perhaps at common law, such an act would 
not change the original liability and the surety would remain bound. 
No real distinction in principle can be drawn between the substitution 
of one claimant for another instead of one libellant for another, and 
The Beaconsfield is apparently in point here and an authority for the 
granting of the motion. The libellants urge that the case is covered 
by The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. Ed. 943, where it 
was held that the obligors in a stipulation given for the release of a 
vessel libelled for collision are not, in the absence of an express agree- 
ment to that effect, responsible to persons in the suit, intervening after 
the vessel's release. The inapplicability of that case is shown by the 
fact that there the intervening parties appeared after the stipulation 
was given and the vessel released. In The Beaconsfield, there was 
merely the substitution of a new owner, not a new party in the sense 
of The Oregon situation, where the stipulation was given to secure 
the original libellants and afterwards new libellants appeared who, 
upon recovering judgments, would seek to avail themselves of a stipu- 
lation given to answer the original libel claims. The court there said. 
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after quoting the language of the stipulation (page 206 of 158 IT. S., 
page 812 of 16 Sup. Ct. [39 L. Ed. 943]) : 

"Here is a simple agreement to become responsible for the final decree 
rendered in the cause in which the stipulation is given, and the words for 
the benefit of whom it may concern' refer undoubtedly to the owners of the 
Clan Mackenzie, in whose behalf Simpson, the master, had filed the libel. We 
know of no authority which permits the liability of sureties upon such a stipu- 
lation to be enlarged by the inclusion of claims other than the ones which the 
stipulators agree to pay. To such a claim the surety may well reply non in 
h«c foBdera venl. The stipulators may be so well satisfied that the claim- 
ant has a defence to the original libel as to be willing to take upon themselves 
the contingency of a decree requiring its payment, but they may neither know, 
nor be able to conjecture,, what other demands may be made against the 
property." 

The court said in The Beaconsfield, 168 U. S. 310-312, 15 Sup. Ct. 
860, 863, 39 L. Ed. 993. 

"It is Insisted, however, that the sureties on the stipulation were released by 
the amendments to the libel, first continuing It in the name of CJotton alone 
after the death of Glough, instead of in the name of Cotton and Clough, as 
administratrix; and again. In substituting Sanbem as owner of the cargo 
instead of the original llbellants. Stipulations in admiralty are not subject 
to the rigid rules of the common law with respect to the liability of the surety, 
and so long as the cause of action remains practically the same, a mere change 
in the name of the libel Ian t, as by substituting the real party In interest for 
a nominal party, will not avoid the stipulation as against the sureties; or, 
as it is stated In some cases, stipulations are to be interpreted as to the ex- 
tent and limitation of responsibility created by them by the intention of the 
court which required them, and not by the Intention of the parties who are 
bound by them. It was said by Judge Ware In Lane v. Townsend, 1 Ware, 
286, 293, Fed. Cas. No. 8.054 : *If, therefore, there Is an ambiguity in the terms 
of the stipulation, or the construction of tliem Is doubtful. It Is not the in- 
tention of the party for which we are to Inquire, for the will of the party 
had nothing to do in determining Its conditions; the doubt must be removed 
by consulting the intention of the court, or the law which required the stipu- 
lation and dictated its terms.* The introduction, however, of a new cause 
of action Is something which the siu*eties are not bound to contemplate, and 
it necessarily follows that they cannot be held. This was the ruling of this 
court in the recent case of The Oregon, 158 U. S. 186, 15 Sup. Ct. 804, 39 L. 
Ed. 943, In which, after a libel had been filed for a collision, and the usual 
stipulation to answer judgment given, other libels for damages arising from 
the same collision were filed without a rearrest of the vessel, and It was held 
that this was a new cause of action, and the court acquired no Jurisdiction 
to render a judgment against the sureties. See, also, The North Carolina, 
15 Pet 40, 10 L. Ed. 653. 

The law upon this subject is nowhere better stated than in The Nied Elwin, 
1 Dodson, 50, cited and abstracted in The Oregon, in which Sir William Scott 
held that, in a case of prize, the substitution of the Crown for the captors 
did not release the sureties, but that they could not be held for a new cause 
of action, viz., the intervention of hostilities between Great Britain and Den- 
mark, after the stipulation was given. In respect to the first questicm he 
says: 'I cannot entirely accede to the position which has been laid down on 
behalf of the claimant, that these bonds are mere personal securities given 
to the individual captors; because, I think, they are given to the court as 
securities to abide the adjudication of all events at tue time Impending before 
it This court is not in the habit of considering the effect of bonds precisely 
in the same limited way as they are viewed by the courts, of common law. 
In those courts they are very properly construed as mere personal securities 
for the benefit of those parties to whom they are given. In this place they 
are subject to more enlarged considerations ; they are here regarded as pledges 
or substitutes for the thing itself, in all points fairly in the adjudication be- 
fore the court.* 
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Even if this action had been at common law, it la not altogether certain that 
the amendment, snbstitnting the name of the real party in interest for a nom- 
inal party, would not be good. Chapman v. Barney,. 129 U. S- 677, 9 Sup. Ot 
426, 32 L. Ed. 800. The obligation of the sureties to respond for the dam- 
age done by the Beaconsfleld to her cargo was neither increased nor diminished 
by a mere change in name of the party libellant" 

' In the one case. The Oregon, it was adding new demands ; in the 
other, The Beaconsfield, it was merely substituting a new name for 
a party already interested. 

Another part of the motion asks for leave to bring in by petition 
other parties, which it is contended were necessary in this litigation 
to enable the court to render justice in the matter. 

It appears that these actions are but two of several similar cases 
which are before the court. They are all brought by certain bankers 
to recover advances alleged to have been made against various bills 
of lading covering shipments of lemons and oranges on the various 
vessels specified in the several actions. The credit is alleged to have 
been given to Westervelt & Company, a firm engaged in the importa- 
tion of fruit from Italy. The libellants claim that tvK> bills of lading 
were issued in Italy for these shipments, which were sent to London 
and thence to New York and advances obtained on them. It is al- 
leged that Westervelt & Company by means of additional or duplicate 
bills^ of lading made entry of the consignments in the custom house, 
received permits therefrom, obtained possession of the goods from 
th^ vessels and had the goods sold by the firm of Brown & Seccomb, 
fruit auctioneers. It is further alleged that the delivery by the steam- 
ships of the fruit was in accordance with the usual procedure and long 
established custom of the trade in New York and that the goods in 
fact were delivered to Westervelt & Company and to Brown & Seccomb 
and were sold by the latter firm; that the proceeds of the sale were 
retained in part by Brown & Seccomb and transferred in part to Wes- 
tervelt & Company. 

It would seem that if the libellants are entitled to recovery against 
the vessels on the theory of improper delivery, that the claimant may 
have a right of recovery against the parties sought to be brought in 
who, it is alleged, obtained possession of the goods or their proceeds. 
It would be consistent with the practice of the court, under analogy 
to the 59th Rule, to have all the parties before it so that complete jus- 
tice can be rendered in one action. It does not appear how the libel- 
lants can be prejudiced by such a course, unless it would follow there- 
from that they would be deprived of a right of a trial by jury in the 
actions which, they allege, they have brought against the persons 
sought by the claimant to be made parties here. The libellants have 
invoked the jurisdiction of this court and subjected themselves to the 
equitable principles which prevail here. It appears that if the claim- 
ant can in any way be protected by the presence of the other parties, 
whom in the event of an adverse decision here, it would have to sue 
to indemnify itself, it should have the right of such indemnity in the 
one action. 

The answers to the libellants' objections seem to be: 

(1) It does not apparently affect the matter because no notice of 
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the motion has been given to the surety ; (2) There is a definite moving 
party before the court If it should' turn out upon the trial that the 
claimant now seeking a substitution is not entitled thereto as a matter 
of fact the matter can then be properly adjusted; (3) There is ample 
authority for the granting of Sie motion. The contract is maritime 
and the court is justified in looking into all its breaches and to afiford 
adequate relief. See Gow v. William W. Brauer S. S. Co. (D. C) 
113 Fed. 672, 676, and authorities cited on the latter page; (4) There 
have been no laches here sufficient to defeat the motion. Some delay 
has occurred through the substitution of the new proctors and owing 
to the summer season but it is of no real importance. 
The motions are granted. 



WILHELMSEN v. TWEEDIB TRADING CO. 

TWEEDIE TRADING CO. T. WILHELMSEN. 

(Disttlct Ooort, S. D. New York. December 8, 1906.) 

Shifpiivg— Time Ohabtek— Rights of Pabties with Respect to Docking 
Vessel. 

A steamer was under a time charter for a year providing tbat she should 
be docked and cleaned at least once in six months, payment of the hire to 
be suspended until she was again in condition for service. After the dis- 
charge of her cargo at Hankow, China, 600 miles up the river from Woo- 
sung, on the ooast, the charterer, which desired her to proceed next to a 
port of Japan, delivered her to the owner for docking ; the six months hav- 
ing expired. There were no docking facilities at Ilankow, but when she 
reached Woosung she was ordered by the owners to Shanghai, a few 
miles distant, for docking. When again ready for service, the charterer 
demanded that she be redelivered at Hankow, which the owners refused, 
but delivered her at Woosung, where she was accepted without waiver 
of the charterer's contentions, and ordered to Japan. The charterer re- 
fused to make further payments of hire due under the charter until the 
docking dispute should be settled, and the owners subsequently withdrew 
her from the charter as authorized on default in the payment of hire. 
Held, that the delivery of the vessel for docking at Hankow, where she 
could not be docked, and the demand for her redelivery there, where she 
was not wanted by the charterer, while perhaps technically within its 
rights, was unreasonable, and that as reasonably and fairly construed the 
owners fully complied with the charter and were entitled to recover the 
charter hire and damages for its breach. 

In Admiralty. Suit to recover charter hire, and cross-libel for breach 
of charter. 

Convers & Kirlin, for Wilhelmsen. 

Wheeler, Cortis & Haight, for Tweedie Company. 

ADAMS, District Judge. The first of the above entitled actions, 
Wilhelm Wilhelmsen against the Tweedie Trading Company, was 
brought to recover certain due hire of the steamship Tiger, said to be 
due under a charter dated September 2, 1904, at New York, providing 
for the hiring of said steamer for a period of one year from her de- 
livery to the charterer, which was the 26th day of October. The 
steamer was withdrawn from the charterer's service on the 4th day 
of August because of the non-payment of hire after June 10th, 1904, 
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and it is alleged that there remains due hire from that day, excepting 
for a period from June 16th at 6 P. M. to June 26th at noon, when she 
was off hire through docketing, which, at the charter rate of i750 a 
month, amounts to $1218J2 and allowing for an address commission 
of $133.06, leaves due tlie libellant $5189.29. It is alleged that to this 
sum should be added the sum of £8, representing the outward expenses 
at Shanghai ; also £9.10 an improper deduction from the hire paid for 
rat screens and life guards ; also the sum of ^20, the cost of cables 
necessitated through the respondent's refusal to pay hire in accordance 
with the contract; also the estimated sum of £2084.13.4 damages 
proximately resulting from the respondent's refusal to carry out its 
terms of the contract It is alleged that the total amount due by the 
respondent for damages and disbursements was £2122.11.4 or in cur- 
rency of the United States $10,329.46. Adding this sum to the hire, 
the total claim is $15,518.75. . 

The answer denies that this claim is due and alleges that the with- 
drawal of the steamer from the charterer's service 'v^^as wrongful and 
improper and constituted a breach of the terms of the charter party and 
a cause of large damages to the respondent, estimated at $20,000, which 
it is entitled to set off against any claim the libellant may have. It 
then alleges : 

"Ninth. Further answering the libel and as a defense thereto the respond- 
ent alleges that the charter party set forth in the Second Article of the libel 
contained among other things the following clause : 

•That as the steamer may be from time to time employed in tropical waters 
during the term of this charter, steamer is to be docked, bottom cleaned and 
painted whenever Charterers and Master think necessary, but at least once 
in every six months, and payment of the hire to be suspended until she is 
again in proper state for the service.* 

On or about the 10th day of June, 1905, the Steamship *Tlger* was* at Han- 
kow, and at that time more than six months had elapsed since the steamer had 
been docked, bottom cleaned and painted, and the respondent thereupon duly 
notified the libellant tha^ the steamer required to be docked, bottom cleaned 
and painted, and duly redelivered the said steamship to the libellant for such 
purpose on or about the 10th day of .June, 1005, aforesaid, and the libellant 
accepted the said Steamship 'Tiger' for such purpose, and thereupon the hire 
of said steamer ceased until such time as she should be again redelivered to 
the respondent On or about the first day of August, 1905, the respondent was 
notified by libellant that the steamer was ready for respondent's use and re- 
delivered the said steamship to the respondent and thereafter the respondent 
ordered her to proceed to Victoria, B. C. And in accordance with the terms 
of the charter-party paid to the libellant's agents a half monthly instalment 
of hire in advance. The libellant refused to allow her so to proceed and re- 
fused to carry out the terms of the charter-party. By reason of the aforesaid 
refusal of the libellant to carry out the terms of the charter-party the re- 
spondent sustained damages which as nearly as they can be now estimated 
amoimt to about the sum of Twenty thousand Dollars ($20,000). The re- 
spondent is entitled under the terms of said charter-party to recover said sum 
from the libellant and asks that it may be set off against any claim to which 
the libellant may be adjudged entitled herein. 

Tenth. Further answering the libel and as a further defense thereto, the 
respondent alleges that at the time the said steamship *Tiger* was re-delivered 
to the libellant at Hankow she had on board 132-16/20 tons of bunker coal, 
which was of the reasonable and market value of $1538.14, and that there- 
after the master of said steamship caused to be laden aboard said steamship 
750 tons of coal at Shlmonoski and 80 tons of coal at Shanghai for which the 
respondent was forced to pay $2847.54, which was the reasonable and market 

149 F.— 59 
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value of said coal. The respondent Is entitled under tbe terms of said charter- 
party to recover said snms from the libellant, and asks that they may be set 
off against any claims to which the libellant may be adjudged entitled herein. 

Eleventh. Further answering the libel and as a separate defense thereto 
the respondent alleges that it advanced and disbursed for the owners of said 
steamship at her master's request the following sums, to wit ; 

Disbursements at Shimonoski • $177.70 

" Hankow 997.36 

The respondent is entitled under the terms of said charter-party to recover 
said sum from the libellant and asks that it piay be set off against any re- 
covery to which the libellant may be adjudged entitled herein." 

The respondent also filed a cross libel alleging: 

"Second. On or about the 2nd day of September, 1904, at New York a 
charter-party was entered Into bet^-een the libellant and respondent, through 
his duly authorized agents, Bennett, Walsh ft Company, whereby the libellant 
agreed to hire and the respondent agreed to let the Steamship Tiger* from 
the time of delivery for a period of time from October 21st, 1904 up to Oc- 
tober 1st or 31st, 1905. Among other provisions the charter-party contained 
the following: 

'19. That the owners shall have a lien upon all cargoes and all sub-freights, 
for any amounts due under this charter, and the charterers to have a lien 
on the ship for all moneys paid in advance and not earned.' 

•21. (Quoted supra from the answer). Said charter-party is hereby re- 
ferred to and made party of this libel. 

Third. Thereafter the steamship 'Tiger' was delivered to the libellant and 
entered upon the charter aforesaid. On or about the 10th day of June, 1905. 
the Steamship Tiger' was at Hankow, and at that time more than six months 
had elapsed since the steamer had been docked, bottom cleaned and painted, 
and the libellant thereupon duly notified the respondent that the steamer 
required to be docked, bottom cleaned and painted, and duly redelivered the 
said steamship to the respondent for such purpose on or about the 10th day 
of June, 1905 aforesaid, and the respondent accepted the said Steamship 
Tiger' for such purpose, and thereupon the hire of said steamer ceased un- 
til such time as she should be again redelivered to the libellant On or about 
the 1st day of August, 1905, the libellant was notified by respondent that the 
steamer was ready for llbellant's use and thereafter the libellant ordered 
her to proceed to Victoria, B. 0. The respondent refused to allow her so to 
proceed and refused to carry out the terms of the charter-party and there- 
after notified the libellant that he had withdrawn the steamer from llbellant's 
use. Said withdrawal was wrongful and improper and in violation of the 
provisions of the charter-party aforesaid. By reason of the aforesaid with- 
drawal and refusal of the respondent to carry out the terms of the charter- 
party the libellant has sustained damages which as nearly as they can be now 
estimated amount to about the sum of Twenty thousand Dollars ($20,000). 

Fourth. At the time the said Steamship Tiger" was redelivered to the re- 
spondent at Hankow she had on board 132-1G/20 tons of bunker coal, which 
was of the reasonable and market value of $1538.14, and thereafter the master 
of said steamship caused to be laden aboard said steamship 750 tons of coal 
at Shimonoski and 80 tons of coal at Shanghai for which the libellant was 
forced to pay $3376.87, which was the reasonable and market value of said 
coal. The libellant is entitled imder the terms of said charter-party to recover 
said sums from the respondent. 

Fifth. The libellant advanced and disbursed for the respondent at the re- 
quest of the master of the Steamship Tiger,' the following sums, to wit: 

Disbursements at Shimonoski $177.70 

«« " Hankow , 997.30 

The libellant is entitled under the terms of said charter-party to recover 
said sums from the respondent 

Sixth. By reason of the premises payment of the aforesaid sums of $20,- 
00(N $1538.14. $2847.54, $177.70 and $997.36 amounting in all to $25,560.74 has 
become due and payable from the respondent to the libellant Payment of the 
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said, sums have been demanded of the respondent by the Ilbellant, but the 
respondent has refused and still refuses to pay the same, or any part thereof 
and the same remains wholly due and unpaid. 

The lil>ellant has performed all the obligation and stipulations of the said 
charter-party on its part to be performed." 

The libellant's answer to the cross libel was practically a denial 
thereof. 

It appears that the Tiger was delivered to the respondent on the 25th 
day of O^ober, 1904, and thereafter was docked at Marseilles on 
November 29, 1904. After making a voyage to the East, she came to 
New York. In the meantime, the charterer had closed her for another 
voyage to the East with a cargo of case oil and when in New York, the 
secretary notified the master that though the charterer was not then en- 
titled to have her dpcked, it would be when she reached Hankow, China, 
and as the docking would be much more expensive there, suggested that 
it be done at the time in New York. This the libellant declined and she 
proceeded on the voyage. She arrived at Hankow on the 29th of May, 
1905. On June 6th, while the cargo was being discharged there, the 
charterer notified the owner's agents in New York that upon the com- 
pletion of the discharge, the steamer would be delivered to the owner 
for docking in accordance with the provision of the charter. The dis- 
charge was completed on June 10th. The owner was notified that the 
charterer wished the steamer to dock and paint at once, to which the 
owner replied that she would dock and paint on arrival at first place 
where facilities existed. Thereupon the charterer caused a cable to be 
sent to the owner that it insisted upon an immediate docking and had 
ordered the steamer to proceed to Moji, Japan, for such purpose. 

There being no dock at Hankow, it was necessary that she should go 
to some place where one could be had. Some selection had to be made 
and the charterer chose Moji in the absence of the selection of a port 
by the owner, where the work could be done. The vessel was on the 
voyage to Moji when she was intercepted by the owner at Woosung, at 
the mouth of the Yangtze-Kiang River and ordered to Shanghai, where 
she was docked. Here the docking was done at a large expense, in- 
cidental to Chinese tonnage dues, a considerable portion of which might 
have been avoided by sending her to a Japanese port. 

When the docking was finished at Shanghai, it is alleged that notice 
was given to the charterer that the steamer was in readiness for service 
again and the dispute turns principally upon the parties' obligation with 
resf)ect to the hire due. Section 21 provides for docking as hereinbe- 
fore quoted. 

It will be observed that no provision is made with respect to notice to 
the charterer of a completion of the drydocking but it has been shown, 
that general custom provides in such a case that the owner is required 
to give notice to the charterer of the steamer's readiness to resume serv- 
ice after docking, at the same port where she went oflf hire. It seems 
that a burden is placed upon the owner of giving notice of such readi- 
iiess but the owner here offered only to resume the service at Woosung, 
while the charterer claimed that it was entitled to have the vessel re- 
turned to Hankow, some 600 miles distant and difficult to reach because 
of a strong current in tlie river. Perhaps the charterer was technically 
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right but practically the owner was giving the charterer all it was en- 
titled to. Woosung was en route to a place where the charterer wished 
the steamer to go, which was Moji, and where it subsequently ordered 
her. It. really did not want her at Hankow. It started her from that 
place to Moji, of its own volition, and took her there after the docking 
at Shanghai. 

The charterer sought to deliver her at tiankow in the evident expec- 
tation that the owner, in view of the expense he would ne^ssarily be 
subjected to for docking in that vicinity, would yield to tne former's 
desire for a renewal of the contract upon the existing terms, whfch were 
apparently for the charterer's benefit. The owner, however, replied 
that the docking could be done at Shanghai or Nagasaki, as the master 
might determine and so ordered the master, who thereupon selected 
Shanghai. When the docking and some repairs made tiiere were fin- 
ished, June 25th, she proceeded to Moji in pursuance of orders re- 
ceived from the charterer, given without prejudice to the charterer's 
contentions in the matter. 

The selection of Shanghai might have been a violation of the char- 
terer's rights, as stated above, if it had wished to send the steamer fur- 
ther up the river in the pursuit of its business, and in that case there 
might be some merit in the claim that the charterer was entitled to have 
her docked elsewhere, but the charterer did not so desire. It wanted 
the steamer at Moji, as a convenient place in its own interests. It does 
not seem that under the circumstances there was any merit in the claim 
that the steamer should go off hire at Hankow. Shanghai, in view of its 
proximity to Woosung, where the owner offered to have her resume 
service, was on the route to Moji, and a proper place for docking. It 
was expensive for the owner but convenient for the charterer, therefore 
a suitable selection by the owner and I fail to see any just ground of 
complaint on the charterer's part. Sending her back to Hankow if the 
charterer were entitled to have her resume service there, would have 
been an evident waste of tim^ in all respects. 

The hire was not paid after June 10th. The contract provided : 

"6. Payment of the said hire to be made in cash half monthly In adTance 
in New York, at the current rate of Bankers short sight hills on London in 
U. S. Gold or its equivalent, and In default of such payment or payments as 
herein specified, the Owners shall have the faculty of withdrawing the said 
steamer from the service of the' Charterers, without prejudice to any claim, 
they, the Owners, may otherwise have on the Charterers, in pursuance of this 
Charter." 

After failure to make several due payments in excuse of which the 
charterer alleged that it was awaiting settlement of the docking dis- 
pute, the owner availed himself of his right of withdrawal, which, it 
seems to me, he was entitled to exercise. 

The libellant Wilhelmsen is allowed a decree for the hire, excepting 
for the time occupied in docking, which will be computed as though it 
were done at Woosung, with order of reference to compute also the 
amount of his damages for the breach of contract. The cross libel will 
be dismissed. The dismissal, however, does not preclude the charterer 
from showing before the commissioner any disbursements made on the 
owner's account and for which it should be allowed credit in his action. 



Digitized by 



Google 



THOMSON v. UNION OASTLE HAIL & 8. CO. 938 

THOMSON et al. t. UNION CASTLE MAIL S. S. CO., Limited, et aL 

(Circuit Court, S. D. New York. January 16, 1907.) 

!• MoNOPo;.nB&-<:;oMBiNAnaN Auova Shipowners— Reasonable Restbaint. 
Where a combination of foreign shipowners engaged in South African 
trade allowed certain rebates to New York shippers who patronized the 
ships belonging to the combined owners exclusively, such arrangement oon- 
stituted only a partial and reasonable restraint on foreign commerce, and 
was therefore not unlawful at common law. 

2. Saue—Shebman Anti-Tbust Law— Recoyebt of Tbeble Damages. 

Foreign shipowners formed a combination abroad to organize and con- 
trol steamship business between New York and South African ports, after 
which plaintiffs, who bad never before been engaged In South African 
trade, began to ship goods to such ports, and in common with other pa- 
trons of defendant's vessels, became entitled to rebates under a circular 
issued by defendants in case plaintifTs did not patronize competing vessels, 
which they afterwards did, whereupon defendants refused to pay further 
rebates. Held, that plaintifTs right to such rebates, if any, was hot an 
Item of damage that proximately grew out of the combination of shipown- 
ers, and hence plaintiffs were not entitled to recover the same under Sher- 
man anti-trust act (Act Cong. July 2, 1890, c. 647, S 7, 26 Stat. 210 [U. S. 
Comp. St 1901, p. 3202]), authorizing a recovery of treble damages accruing 
through an unlawful oombinatlon In restraint of interstate and foreign 
commerce. 

At Law. 

This action for treble damages, under section 7 of the Sherman act (Act 
July 2, 1890, c. 647, 26 Stat 210 [U. S. Comp. St 1901, p. 3202]), came on for 
trial before Hough, District Judge, and a jury. The defendants named In the 
complaint consisted of several British shipowners, one German shipowner, and 
their several American agents. It was alleged that the defendants had formed 
a combination and a monopoly in restraint of foreign commerce of the United 
States between the port of New York and the divers ports of South Africa, 
and that such combination and monopoly had Injured the plaintiffs, Especially 
In the sum of £1,112. There was also a prayer for general damages. During 
the trial the action was discontinued as against the German shipowner and 
continued without amendment of the pleadings against the British shipowners. 
It appeared that steamship trade between New York and South Africa began 
fn the year 1893. It was originated by one of the defendants. Within a 
month or so of the dispatching of the first steamer another of the defendants 
put a steamship on berth in New York for the same ports. There was some 
evidence that for the space of from one to three months there had possibly 
been competition between these two defendants ; but certainly from that time, 
and possibly from the beginning, the defendants thereafter operated their 
steamships in union, pursuant to arrangements made In England and au- 
thoritatively communicated to their New York agenta They charged uniform 
rates of freight and arranged the dispatch of their steamers so as not to In- 
terfere with each other. In 1898 all the British defendants by a joint circular 
announced to the trade that those shippers who sent all their South African 
goods by defendants* steamers, and who shipped said goods to South African 
consignees, who during certain periods had received no goods from the United 
States by vessels other than those of the defendants, would be entitled to re- 
ceive a commission, rebate, or return of a certain percentage of the freight 
moneys demanded by the announced or tarlfiC rates of the defendants between 
the United States and South African ports. At the time of the Issuance of this 
circular the plaintiffs had never been engaged In South African business. They 
made their first shipment to that region in 1899 by the line of one of the de- 
fendants, and thereafter until their quarrel with the defendants pursued that 
practice. During the year 1900 difficulties arose between plaintiffs and de- 
fendants or some of them in respect of the payment of these rebates. Def end- 
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ants claimed that either the plaintiffs or their consignees had patronized other 
lines than those of defendants, and that, therefore, they were not «itltled to 
the rebates demanded. The amount of the rebates so withheld by the defend- 
ants or some of them Is the £1,112 above specified. As a result of these dif- 
ferences of opinion and withholding of rebates, the plaintiffs were put to cer- 
tain other expenses In their endeavors to collect said £1,112. This action was 
brought in June, 1903, and declares that the combination and mono^ly existed 
and plaintiffs' damages were received during 1899, 1900-02, and so on to June, 
1903. During that time other steamers from time to time endeavored to get 
South African business in New York. When such steamer appeared, the de- 
fendants or one of them put on berth what they called a "fighting steamer*' — 
1. e., a vessel for which freight would be accepted at rates as low or lower 
than those offered by the competing vessel — and the capacity of the fighting 
steamer was as far as possible allotted to and between those shippers who had 
in the past confined their South African patronageto defendants. The plain- 
tiffs complained that they were not given upon these fighting steamers oppor- 
tunity of sending all, or, indeed, any large part, of the goods which at the time 
they had in hand to send, but it appeared that they were given as large a 
fraction of the fighting steamer's capacity at cut rates as were other shippers 
similarly situated. These facts having been made to appear upon the exam- 
ination and cross-examination of the plaintiffs' witnesses, defendants moved to 
dismiss the complaint 

Dr. Lorenzo Ullo, for plaintiffs. 

Convers & Kirlin and Wing, Putnam & Burlingham (Mr. Thacher, 
of counsel), for defendants. 

HOUGH, District Judge (orally). I feel that the court must decide 
this case. It is unfortunate that the first legal proceeding to test the 
applicability of the Sherman anti-trust law to foreign commerce should 
have been brought under the seventh section of the act, because it per- 
haps prevents laying a foundation for a really illuminating discussion 
on that aspect of the statute. If this case had been promoted by the 
United States, or even by a shipowner who, by the combined action of 
the defendants, had been prevented from freely engaging in com- 
merce between New York and South Africa, I think very different 
questions would have been presented for consideration ; but these plain- 
tiffs can only recover if able to show that they have been injured in 
their business or property by any other person or corporation by reason 
of anything forbidden or declared to be unlawful by the Sherman act. 
By the common law it is my opinion that restraint of trade or com- 
merce, if partial and reasonable, is lawful; and that doctrine, as ap- 
plied to the peculiarities and requirements of the steamship trade, I 
have always thought was fully, ably, and correctly stated in the case 
of the Mogul Steamship Company. Viewing it as matter of common 
law, it is my opinion that the trade regulations shown in this case are 
reasonable in theory or principle, though, perhaps, unwisely interpreted 
in practice ; but I do not think that the general question as to whether 
reasonable regulations of foreign or interstate commerce are obnoxious 
to the Sherman act requires consideration in this litigation. 

The action as against the Hansa Line and its agents having been 
discontinued, it appears to me that all the defendants who are left in 
the case engaged in the steamship business between the United States 
and South Africa in substantial union. All the defendants are 
foreign shipowners, except the resident agents of those foreigners, who 
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are merely mouthpieces of their principals, and themselves made no 
combination whatever except in respect of their own commisions 
— ^something obviously not within the purview of the act. Since the 
foreign steamship lines here concerned agreed upon their concerted 
action in their home country, and engaged in substantial union in the 
business of transportation by steam between New York and South 
Africa from the very beginning, then all the defendants* American and 
South African steamship trade has been done, as it appears to me to 
have been done, subject to these foreign made regulations. Under 
such circumstances I find it impossible to believe that a statute design- 
ed to prevent a restraint of existing trade can apply to the conditions 
under which the trade was born. In the original formation of the 
defendants' union, therefore, I find no infraction of any federal law ; 
and it remains to consider only whether the action of the defendants 
in putting on what have been called "fighting steamers" constituted 
something that converted a lawful union into an unlawful one. It 
seems to me that the fighting steamers, so far from restraining com- 
merce and stifling competition, in and of themselves constituted a very 
violent competition. The well-known fact that competition carried to 
its uttermost destroys itself seems to me nothing to the point so far as 
the Sherman act is concerned, the supreme test of the application of 
which act has frequently been held to be the stifling of competition 
to the detriment of the particular commerce concerned. 

Now, these plaintiffs began to ship their goods and to ship Other 
people's goods to South Africa long after the only combination shown 
was made, and I believe made abroad. What South African business 
the plaintiffs had was created in conjunction with the defendants' 
combination. The combination injured neither the business nor the 
property of the plaintiffs, except by possibly depriving them of great- 
er profits than they might have made had the defendants chosen to 
enter upon American business under other conditions. They were not 
obliged to enter upon American business at all. 

What the plaintiffs are really seeking to recover are the rebates 
due to those persons who gave their whole business to the defendants. 
This right to rebate rested on contract, a contract embodied in the 
fact of shipment evidenced by the usual documents. That contract was 
not in itself unlawful. If the union of the defendants was not of it- 
self unlawful, each defendant could have made the same contract in- 
dividually which they made unitedly, could have announced the same 
contractual purposes, and carried them out. It may be that the ac- 
tion of the steamship companies in withholding the rebates claimed 
by the plaintiffs was unjustifiable ; but the plaintiffs must in this case, 
and under this pleading, prove that their loss was proximately caused 
by a violation of the Sherman act. Even if the organization of a new 
line of foreign commerce, arranged in London to connect the United 
States with a foreign country, be obnoxious to the Sherman act, though 
the commerce alleged to be restrained existed prior to the alleged 
restraint only in posse, it must remain true that whatever may be the 
rights of the federal government as against such obnoxious combina- 
tion no private person can recover damages against the members of the 
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combination except such as naturally flow from and are proximately 
caused by the action of the combination. 

These plaintiffs have admitted that they have but one substantial 
claim of injury from which all their other damages flow, namely, that 
after they agreed, perhaps unwillingly, to the trade terms of the 
combination, and by so agreeing obtained and developed trade which 
they never had before, that then the defendants so interpreted the 
bargain which they had obtained from the plaintiffs as to deprive the 
latter of an advantage which the plaintiffs supposed they got by 
practically going into the combination themselves. Now, this may 
give plaintiffs a good cause of action upon the contract, or for deceit 
in not having communicated to them the singular fact that disloyalty 
of a consignee over whom they could have no control would deprive 
them of the reward of their own fidelity ; but it is not an item of dam- 
age that proximately grows out of the combination, even if such 
combination was in restraint of foreign commerce. 

The motion to dismiss the complaint is therefore granted. 



In re BANNER. 
(District CoxLTt, S. D. New York. January 18, 1907.) 

1. Landlobd and Tbnaniv-Gonstbuotion ot Lbask— Deposit to Sbcubi 
ReIyt. 

To secure performance of the conditions of a lease by the lessee, it 
dei)oslted $5»000 with the lessor, to be held by him and, in case the 
lessee performed the full covenants of the lease through the term, to 
be applied on the rent for the last six months. On this deposit the 
lessor agreed to pay interest. Held, that such agreem^it created the 
relation of debtor and creditor only between the parties with respect 
to the $5,000, and that the bankruptcy of the lessor and the threatened 
foreclosure of a mortgage on the property antedating the lease did not 
entitle the lessee to cease paying rent so long as it continued to oc- 
cupy the property. 

2. MOBTQAGES— RlQHT 07 MOBTOAGEB TO RENTS— EFFECT OF ASSIONICBNT IN 
MOBTOAOB. 

A provision in a mortgage, following the usual one giving the mort- 
gagee a right to a receiver of rents and profits in case of default, that 
*^e said rents and profits are hereby, in the event of any default ojr 
defaults in the payment of said principal or interest, assigned to the 
holder of this mortgage," operates merely as a pledge of the roits, to 
which the pledgee does not become entitled until he asserts his right 
in some legal form, as by an application for a receiver and a demand 
by such receiver. 

[Ed. Note. — For cases in point, see Cent. Dig. vol. 86, Mortgages, 81 
515, 516.] 

In Bankruptcy. On motions to direct preferential payments out 
of funds in the hands of the trustee, 

Leo Levy, for trustee. v 

Ira L. Bamberger, for mortgagee. 

Henry S. Dottenheim (Mr. Matthews, of counsel), for Rig^ 
Restaurant Company. 
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HOUGH,' District Judge. The bankrupt was the owner of No. 
468 Broadway, New York City. Some time prior to his bankruptcy 
he executed a second mortgage to the Broadway Trust Company, 
which, after the usual proviso giving to the holder of the mortgage 
a right to a receiver of the rents and profits of the premises without 
regard to tiie adequacy of the security, continues: 

"And the said rents and profits are hereby, In the event of any default or 
defaults in the payment of said principal or Interest, assigned to the holder 
of this mortgage^" 

After the execution and recording of the mortgage containing these 
words, the bankrupt leased a portion of the building to the Riggs 
Restaurant Cpmpany, which lease was duly recorded, and provides 
that the tenant (the Riggs Company) "does deposit and pay over to 
the landlord (the bankrupt) $5,000, to be held by the landlord for the 
pimctual payment and performance of the covenants and agreements" 
of tiie lease. It further declares that, should the tenant "fully pay 
the rent" and perform the agreements of the lease "up to and during 
the full term and period of this lease," the deposit of $5,000 shall be 
applicable to "the last six months' rent" of the premises. Upon this 
deposit the bankrupt agreed to pay the Riggs Company interest. The 
option, however, was given to the Riggs Company to demand that the 
bankrupt "repay" the Riggs Company the said $5,000, provided that 
"other suitable and sufficient security" be deposited in lieu thereof. 
There are other provisions of the lease regarding this deposit of money, 
which, however, only emphasize the fact that it was a deposit with 
Banner, as to which it was "agreed that no action or proceedings of • 
any kind shall be instituted, begun or carried on by the tenant ♦ * * 
until after the expiration of the full term of this lease as originally 
made." 

Some months later, and on April 24, 1906, a petition in bankruptcy 
was filed against Banner. Adjudication followed on the 4th of June, 
J906, and, under the bankruptcy proceedings, first a receiver and then 
a trustee took possession of No. 468 Broadway and collected the rents 
thereof, including rent from the Riggs Company. Shortly after the 
appointment of the receiver in bankruptcy, it being obvious that the 
failure was a bad one, the Riggs Company objected to continuing to 
pay rent to the receiver, but were compelled so to do by the receiver's 
refusing to treat the deposit with the bankrupt as anything that entitled 
the Riggs Company to cease the payment of rent while still enjoying 
the possession of the premises. Thereafter rent was paid regularly, 
but under protest On August 17, 1906, an action to foreclose the 
mortgage in question was begun, and on August 37th, upon applica- 
tion being made to the Supreme Court of the state, a receiver of the 
rents and profits of the building was appointed. It being then imcer- 
tain whether the sale of the premises in foreclosure would produce a 
fund sufficient to discharge the mortgage indebtedness, this court refus- 
ed (for the time) an application promptly made by the state court re- 
ceiver to turn over to him, on behalf of the Broadway Trust Company, 
the moneys in the hands of the trustee in bankruptcy derived from the 
premises m question. On November 33d the sale in foreclosure was 
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had, a deficiency judgment resulted, and the property passed out of the 
hands of the trustee in bankrtqjtcy, who now has in hand a fund de- 
rived from the rentals of the building, out of which the Riggs Res- 
taurant Company demands to be preferentially paid so much as re- 
sults from payments made under protest by it, and all of which the 
Broadway Trust Company demands as being the result of collections 
of rents assigned to them by the mortgage first above alluded to and 
now foreclosed with a deficiency. 

The rights of the Riggs Restaurant Company can best be tested by 
considering its claim as pressed against the general creditors, rather 
than against the mortgagee. Without regard to the mortgagee's rights, 
if any, I am unable to perceive that the agreement between Banner 
and the Riggs Company created anything more than the relation of 
debtor and creditor. To make the agreement in the lease more than 
this, the contention must go to the length that, whenever Banner's 
title was threatened by a right superior in law or prior in time to the 
lease in question, such threat operated to permit the tenant, not to in- 
stantly recover $5,000 from Banner, but to stop paying rent until the 
threat of ejectment or dispossession was passed. That this meaning 
can be found in the words above quoted does not, I think, bear argu- 
ment. 

Concluding, therefore, that the Riggs Restaurant Company is but 
a general creditor, it remains to consider the rights acquired by the 
Broadway Trust Company under its mortgage. The general rule in 
this state has been summed up in Frank v. New York, etc., Railroad 
Co., 122 N. Y., at page 221, 25 N. E., at page 338 : 

"A mortgagee out of possession has no lien upon rents. Until be elects to 
take possession or moves for a receiver, the rents belong to the lessor" — i. e., 
mortgagor (citing earlier cases). 

In this matter it is urged that the assignment clause, following in 
the mortgage the proviso for a receiver, operated to vest in the mort- 
gagee title to the rents eo instanti a default occurred in the payment 
of interest. Such default did occur almost cotemporaneously with 
the appointment of the receiver in bankruptcy, with the alleged re- 
sult that all the moneys in the trustee's hands derived from the prem- 
ises in question have from the moment of default been the property of 
the mortgagee. This view is thought to find support in Harris v. 
Taylor, 35.App. Div. 462, 64 N. Y. Supp. 864, and a decision of the 
Appellate Term, following and relying upon that decision, in Thomp- 
son V. Erskine (Sup.) 73 N. Y. Supp. 166. In the first of these cases 
tliere was an independent assignment of the rents, operating in praesenti, 
entirely distinct from any mortgage at all, and such assignment -made 
by the mortgagor was held superior to the claim of a mortgagee whose 
receiver had obtained possession of the rents so assigned. In the 
latter case the assignment was contained in the bond which accompa- 
nied the mortgage, and, relying upon Harris v. Taylor, supra, it was 
held that such an assignment enabled the assignee, who was also the 
mortgagee, to directly sue, after notice and demand, a tenant of the 
mortgagor, although the mortgagee was out of possession and the 
mortgagor still owned the premises. 
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I cannot reconcile this last doctrine with the well-known practice 
of the Supreme Court of this state in holding that even a specific provi- 
so for a receiver does not control the court when a receiver is asked 
for (Thomas v. Davis [Sup.] 85 N. Y. Supp. 661) ; nor with Butler 
V. Frazer (Sup.) 57 N. Y. Supp. 900, where an assignment of rents 
contained in the mortgage was treated merely as a pledge, and a good 
reason for the appointment of a receiver to collect the same. I am 
not aware that the difficulty created by the addition of an assignment 
clause to a receivership clause in a New York mortgage has received 
the attention of the New York Court of Appeals, and I therefore fol- 
low Freedman's Saving Co. v. Shepherd, 127 U. S., at page 502, 8 
Sup. Ct, at page 1254, 32 L. Ed. 163, holding that it is "competent 
for the parties to provide in the mortgage for the payment of rents 
and profits to the mortgagee while the mortgagor remains in posses- 
sion. But when the mortgage contains no such provision, and even 
where the income is expressly pledged as security for the mortgage 
debt, with the right in the mortgagee to take possession upon the fail- 
ure of the mortgagor to perform the conditions of the mortgage, the 
general rule is that the mortgagee is not entitled to the rents and 
profits of the mortgaged premises until he takes actual possession, 
or until possession is taken in his behalf by a receiver, or until in 
proper form he demands and is refused possession." This I believe 
is the true view. That a mortgagee out of possession can, upon the 
instant of a default in mortgage interest, become to all intents a land- 
lord of the mortgaged building, seems to me something not to be en- 
couraged. The form of words used in this mortgage operated merely 
as a pledge of the rents, to which the pledgee does not become entitled 
until he asserts his right and in some legal form endeavors to reduce 
the pledge to possession. An application for a receivership, followed 
by due demand, is such an appropriate form; and this form was fol- 
lowed within a few days after the appointment of the state court re- 
ceiver, to wit, on or about September 1, 1906. 

The petition of the Riggs Restaurant Company is denied, and that 
of the Broadway Trust Company granted, so far as to direct the trustee 
herein, upon final settlement of his accounts, to pay over to the Broad- 
way Trust Company all rents accruing from 468 Broadway from and 
after September 1, 1906, subject, however, to such equitable charges 
for the fees of the trustee and his attorney as may be allowed upon 
final settlement of his accounts, to which settlement the Broadway 
Trust Company is hereby allowed to become a party, entitled to ex- 
cept thereto and to be heard thereon. 



MULLER V. CHICAGO, I. & L. R. CO. et al. 

(Circuit Court, E. D. New York. December 31, 1906.) 

RxuovAi. OF Causes— Amendment of Petition. 

Where a cause has been remoyed on the ground of diTersity of citizen- 
ship on a motion to remand on the ground that plaintiff sues as assignee 
of a chose in action, and that the petition for removal does not show the 
citizenship of the assignors, the court has power to pennlt its amendment 
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to show, according to the fact, that their citizenship was such as to glT* 
Jurisdiction. 

[Ed. Note.— For cases in point, see Cent Dig. Tol. 42, Remoyal of Canaei^ 
§ 178.] 

2. COUBTS— JXTBTSDICnON OF FEDERAL COUBTS— SUIT BY ASSIONEB. 

In an action against two railroad companies, the complaint alleged the 
delivery of goods to one which it accepted as a common carrier, and 
agreed and undertook to carry and safely deliver to the second; that it 
failed to take proper care of such goods, whereby they became damaged 
and injured in transit ; that it delivered the same to the second company, 
which accepted them as a common carrier, and agreed and undertook to 
carry them and safely deliver them to a third company, but, in violati<Hi 
of its agreement and duty, diverted and unreasonably delayed the ship- 
ment; and that the goods were finally sold by both defendants without 
notice to plaintiff. Held, that the action was one for breach of duty as a 
carrier, arising by operation of law or by express contract, and in either 
case was In tort, and not to recover on a chose in action within the mean- 
ing of section 1 of the federal Judiciary act of March 3, 1875 (18 Stat. 470, 
c 137 [U. S. CJomp. St 1901, p. 508]), and might therefore, be brought In a 
federal oourt by an assignee without reference to the citizenshtn of his a&- 
slgnor. 

At Law. 

Latson*& Bonynge (Paul Bonynge, of counsel), for plaintitt. 
Davies, Stone & Auerbach (Julian T. Davies, Jr., and Charles H." 
Tuttle, of counsel), for defendant Chicago Great Western Railway. 

THOMAS, District Judge. It appears that this action was com- 
menced against the defendants on or about November 24, 1905, by the 
service of a summons and complaint, and that the venue was laid in 
the Supreme Court of the state of New York for the county of Kings. 
On or about December 13, 1905, the defendants joined in a petition to 
the Supreme Court of the state of New York for the removal of the 
case into the Circuit Court of the United States for the Eastern Dis- 
trict of New York, on the ground that the controversy was one wholly 
between citizens of different states, and for this purpose duly filed 
in said court a bond for removal. Thereafter there were several 
stipulations between the parties extending the defendants' time to 
plead or move in the action, and on February 26, 1906, each defendant 
answered. On or about August 28, 1906, the attorney for tiie plaintiff 
served upon the defendants' attorneys a notice of trial of the action for 
a term of this court beginning November 7, 1906, and on August 29, 
1906, a cross-notice of trial was served by the defendants. There- 
after, at the instance of the defendants, evidence was taken by deposi- 
tion, and the attorneys for the plaintiff appeared and examined the 
witnesses produced. On November 19, 1906, the depositions of 17 
other witnesses were taken in this action in Louisville, Ky., by stipu- 
lation and agreement between the attorneys for all the parties, and 
thereupon the attorneys for the plaintiff appeared and participated in 
the examination of such witnesses. It further appears that on or 
about December 8, 1906, the attorneys for the plaintiff moved this court 
to remand the action, on the ground that this court had no jurisdic- 
tion of the action, or of the parties thereto. 

It appears upon the hearing that the ground of such motion is that 
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the plaintiff is an assignee of the cause of action, and that the record 
does not show that the assignors could have removed the action. 
The assignors of the plaintiff at the time the action was commenced 
were citizens and residents of the commonwealth of Massachusetts, 
and the plaintiff was a resident of the state of New York, while the 
Chicago, Indianapolis & Louisville Railroad Company was formed and 
existed under and by virtue of the laws of the state of Indiana, of 
which state it was a resident, and the Chicago Great Western Rail- 
way Company was created under the laws of the state of Illinois, of 
which state it was a resident. The petition for removal states "that 
there is a controversy in this suit which is wholly between citizens of 
different states, which can be fully determined between them"; and 
the residence of the parties is stated as above. 

At the time of the hearing of the motion to remand, a motion was 
also heard for an order amending the petition for removal by in- 
serting the following allegation : 

*'That at the time of the Gommencement of the Bald rait Jeremiah WiHiams, 
Joseph S. Williams, Bdward P. May, Charles M. Boyd, and Gardiner B. Wll< 
Hams, being the individuals referred to in paragraph Third' of the complaint 
herein, were and still are citizens and residents of the commonwealth of Massa- 
chusetts, and none of them was a citizen or resident of the state of Indiana, 
the state of lUinols, or the state of New* York." 

And changing the venue of said petition to read as follows: "Su- 
preme Court pf the state of New York, county of Kings." 

The plaintiff objects to such amendment of the petition upon the 
^ound that, if the same were necessary to give this court jurisdic- 
tion, the action is still pending in the court of the state, that this 
court has no power to allow the amendment^ and that, if it were made, 
it would be ineffective for any purpose. There is one purpose for 
which in good conscience as well as in law it slpuld be effective, and 
that is to estop forever the defendants from asserting hereafter that 
this court has not power to allow the amendment. It may be that 
the plaintiff would not be estopped, as he would not be if the court 
is without power to allow the amendment, but it is inconceivable that 
any tribunal would permit a party to place upon the record evidence 
that the court had jurisdiction for the purpose of assuring jurisdiction, 
and thereafter dispute such jurisdiction, or that the evidence offered 
for the purpose of proving it had no such effect. 

It is not disputed that there was such diversity of citizenship between- 
the plaintiff's assignors and the defendants as would give the Circuit 
Court of the United States jurisdiction, and the only defect, if any, 
was in the failure to make proof of the fact at the time the petition for 
removal was filed. Inasmuch as it is considered that the court has- 
upon other grounds jurisdiction of the action, it is concluded that the 
defendants may amend the petition, so that, at least, they cannot be 
heard hereafter to dispute the jurisdiction of the court. The plaintiff 
upon the motion to remand relies upon section 1 of the removal act 
(Act March 3, 1875, c 137, 18 Stat. 470 [U. S. Cpmp. St. 1901, p. 
508]), which provides: 

*'Nor shall any circnit or district court have cognizance of any suit • • • 
to recover the contents of any promissory note or other chose in action in favor 
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of any assignee • * * unless such suit might have been prosecuted in 
buch court to recover the said contents if no assignment or transfer had been 
made." 

The complaint shows that in the month of May, 1903, the plain- 
tiff's assignors delivered to the defendant Chicago Great Western 
Railway Company, at Kansas City, Mo., certain property belonging 
to the plaintiff, and that the defendant "then and there accepted the 
same as common carrier, and undertook and agreed as such common 
carrier, in consideration of a reasonable compensation to be paid to it 
therefor, safely to carry the said goods to Chicago in the state of 
Illinois, and there deliver the same to the defendant Chicago, Indianap- 
olis & Louisville Railroad Company for transportation and delivery to 
said Jeremiah Williams & Co., at Boston, in the state of Massachu- 
setts"; that such defendant "did not safely carry said goods to 
Chicago and there deliver the same in accordance with its said under- 
taking, but, on the contrary, and in violation thereof, and of its duties 
and agreement in the premises, permitted said goods to become wet 
and dirty, in which condition said goods were liable to and prone to 
deteriorate, and become heated and otherwise injured and impaired"; 
that on or about June 29, 1903, such defendant, "without taking any 
care or precaution for the drying, preservation, or protection of said 
goods, and without any notice whatsoever to the said Jeremiah Wil- 
liams & Co. of the then condition of said goods, delivered the same to 
the defendant Chicago, Indianapolis & Louisville Railroad Company, 
at Chicago, in the state of Illinois"; that such last-named defendant 
"then and there accepted said goods, and undertook and agreed as 
common carrier as aforesaid, in consideration of a reasonable com- 
pensation to be paid to it therefor, safely to carry the said goods to 
Louisville, in the state of Kentucky, and there deliver the same to a 
connecting carrier for transportation and delivery to said Jeremiah 
Williams & Co., at Boston, in the state of Massachusetts"; "that by 
reason of the premises, and of its failure to take due and adequate 
precautions for the car^, protection, and preservation of said goods, 
and of its delivery of said goods in the hereinbefore described condi- 
tion to the defendant Chicago, Indianapolis & Louisville Railroad Com- 
pany, without any notice thereof to the said Jeremiah Williams & Co., 
the defendant Chicago Great Western Railway became and was bound 
to the said Jeremiah Williams & Co. as an insurer of said goods and of 
the safe carriage thereof from Chicago, in the state of Illinois, to 
Boston, in the state of Massachusetts, and of the safe delivery of the 
said goods to said Jeremiah Williams & Co. at said last-named place, 
and more particularly became and was bound jointly and severally 
with the defendant Chicago, Indianapolis & Louisville Railroad Com- 
pany to answer to said Jeremiah Williams & Co. for all defaults 
of said defendant Chicago, Indianapolis, & Louisville Railroad 
Company in the premises, and to pay to said Jeremiah Williams 
& Co., and to save said Jeremiah Williams & Co. harmless from, 
any and all loss of or injury or damage to said goods while in the 
possession, custody, or upon the lines of said defendant Chicago, 
Indianapolis & Louisville Railroad Company"; "that the defendant 
Chicago, Indianapolis ■& Louisville Railroad Company did not safely 
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carry said goods to Louisville, in the state of Kentucky, and there 
deliver the same td the connecting carrier, pursuant to its said under- 
taking, but, on the contrary, and in violation thereof, and of its 
duties and agreement in the premises, diverted the said goods and 
carried the same to New Albany in the state of Indiana, and unreason- 
ably delayed the carriage and transportation thereof by permitting said 
goods to remain at said place for a period of upwards of two weeks, 
and in further violation of its aforesaid duties and agreement wholly 
failed and omitted to take any precautions or measures for the care, 
preservation, and protection of said goods, and wholly failed to give 
to said Jeremiah Williams & Co. any notice of the delay in the trans- 
portation of. said goods and of the then condition thereof" ; that there- 
after, **and on or about the 15th day of July, 1903, the defendant Chi- 
cago, Indianapolis & Louisville Railroad Company, acting jointly and 
in conjunction with the defendant Chicago Great Western Railway, sold 
said goods without the knowledge or consent of the said Jeremiah 
Williams & Co., and without any notice thereof to said Jeremiah 
Williams & Co., all in violation of the duties and obligations of said 
defendants and each of them in the premises." It was the legal duty 
of the Chicago Great Western Railway Company as a common carrier 
to accept the goods for carriage, and thereupon there attached to it the 
liability imposed by law upon a common carrier. The complaint 
does not snow that there was any contractual modification of this 
liability, nor is there any allegation of any express or specific contract 
between the shipper and the carrier. The complaint states that the 
defendant "then and there accepted the same as common carrier, and 
undertook and agreed as such common carrier * * * to carry to 
Chicago, * * * and there deliver to the Chicago, Indianapolis & 
Louisville Railway Company." 

The gravamen of the action is the breach of duty imposed by law 
upon the carrier to carry safely; and the nature of the action is not 
necessarily changed by the allegation that the defendants agreed to 
perform the duty that the law imposed upon them. Such an agreement 
is implied, but is not the foundation of the carrier's duty nor the source 
of his liability, unless it is evident that the pleader intended to base 
his right to recover solely upon an express stipulation between the 
shipper and the carrier. Now, it appears from the complaint that the 
Chicago Great Western Railway Company "permitted said goods 
to become wet and dirty," so that they were "prone to deteriorate and 
become heated and otherwise injured." This is an allegation that 
is pertinent to an action on the case, and to recover therefor resort 
is not had to the "contents" of any agreement. . 

The actual charge against the first carrier is that it allowed the 
goods to come into the condition named, and, without any effort to 
diminish the injurious effect thereof, delivered the goods to the second 
carrier. It is true that the complaint does charge that the second car- 
rier accepted the goods and "undertook and agreed as common carrier 
as aforesaid * * * safely to carry" the same to Louisville, and there 
deliver to a second connecting carrier. And the charge against the 
second carrier is that it "diverted the said goods and carried, the same 
to New Albany in the state of Indiana," and "unreasonably delayed 
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the carriage and transportation thereof by permitting said goods W 
remain at said place for a period of upwards of two weeks, and, in 
further violation of its aforesaid duties and agreement, wholly failed 
and omitted to take any precautions or measures for the care, preserva- 
tion, and protection of said goods, and wholly failed to give to said 
Jeremiah Williams & Co. any notice of the delay in the transportation 
of said goods and of the then condition thereof." Then follows the 
final act of wrong on the part of both comjjanies in the sale of the 
said goods. 

The complainant charges that the second carrier undertook to carry 
as a common carrier. If it undertook to carry the goods, as the fact 
appears to be, it was bound to the duties resting upon a common car- 
rier. If it diverted the goods, it is liable as a common carrier. If it 
omitted to take proper care for the preservation and protection of the 
goods that it had to carry, it is liable as a common carrier. If it alone, 
or in conjunction with tiie first carrier, sold the goods without juris- 
diction, it was guilty of cohversion. 

The cause of action against the second carrier for delay,- if it exists 
at all, is based upon negligence, although the delay might in a g^ven 
case be such as to amount to conversion. Scovill v. Griffith, 12 N. Y. 
509. If the second carrier "wholly failed and omitted to take any 
precautions or measures for the care, preservation and protection of 
said goods," and to give the shipper notice of the delay in transporta- 
tion and of the condition thereof, the cause of action is based upon 
negligence. And, if the second carrier sold the goods without jus- 
tifiable excuse, it was obviously conversion. 

It is considered that the cause of action against the defendants or 
either of them, whether it arose from a breach of duty imposed by law, 
or whether the duty to carry arose out of a contract, is an action in 
tort. The complaint charges the first carrier with a wrong, and it is 
of no consequence whether he became a common carrier by force of an 
express contract, or by virtue of the legal duty imposed upon him. So 
the second carrier is charged with neglect and conversion while it was 
acting in the capacity of a common carrier. The cause of action is 
not based upon the contents of a contract, but it is based upon the 
actual wrong done by the carrier when acting as such. 

It does not follow from the foregoing that upon the trial the plaintiff 
may not show from bills of lading or similar instruments, or stipula- 
tions, that the carrier accepted the goods for carriage on its own line 
or beyond its own line. Nor would the plaintiff be precluded from 
showing that the second carrier undertook to act as a common carrier 
through some traffic arrangement with the first carrier. Such con- 
tracts merely show the status of the defendants, and are evidence 
that it had undertaken the duty imposed upon it by law, or one which 
it assumed. But, when it appears that it is actually acting as a cqm- 
mon carrier of goods, and it commits a wrong with reference to them, 
the gravamen of the action is the wrong. 

The construction of the complaint at this time should not preclude 
the plaintiflF on the trial, and, if he desires to amend, it should be 
allowed without costs. 
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CURRAN et al. ▼. SMITH et aL 

(Circnit Court of Appeals, Third drcolt May 28, 190QJ 

No. 44. 

L CoNTBAcra— Acnow fob Bbbach— Dktenbes. 

Defendants, who were contracting engineers, entered into a proylslonal 
agreement with plaintiffs to investigate a project for the construction of 
a pipe line in California to supply water to a city and for Irrigating 
purposes as set forth in a prospectus furnished by plaintiffs, and if 
found satisfactory to enter into a contract to construct the line and reser- 
voir for a certain sum and a share of the stock of a corporation to be 
organized and to which the property was to be conveyed. One of de- 
fendants spent a month in personally Investigating the proposed line, 
water supply, etc., with full opportunity to learn all of the facts as fully 
as they were known to plaintiffs. Afterward they entered into a final 
contract, the property and rights of way which had been secured by 
plaintiffs were conveyed to them, and they entered upon the preliminary 
work, but sqpn abandoned it and refused to proceed further. Held, 
that they could not defend against liability on the contract on the 
ground that it was induced by fraudulent representations. 

[Ed. Note. — ^For cases in point, see vol. 11, Cent Dig. Contracts, U 
424-427.] 

2, Davaoes— Bbeacu ot Contract— Antioipaixo Pbofits. 

Plaintiffs and defendants entered into a contract which contemplated 
the construction of a pipe line to supply water to a city and for irrigat- 
ing purposes. Defendants were to construct the line and reservoir and 
were to receive in payment $110,000 from plaintiffs and one-half the stock 
of a corporation to be formed, and to which the property was to be con- 
veyed: plaintiffs to retain the remainder. Preliminary sur\'eys and 
measurements developed the fact that the cost of the line would be largely 
in excess of the estimates, and that the water supply was far less, and 
defendants abandoned the contract, and the project was never carried 
out Heid that in an action fdr the breach, plaintiffs were not entitled 
to recover for anticipated profits which under the evidence were too 
uncertain, speculative, and doubtful, nor for expenditures made by them 
in connection with the project prior to the contract ; but that the measure 
of damages was the amount expended by them in reliance upon the con- 
tract after it was made and before its final abandonment 

[Ed. Note. — ^For cases in point aee vol. 15, Cent Dig. Damages, U 
74-76.] 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

J. Rodgers McCreery, for appellants. 
E. W. Smith, for appellees. 

PER CURIAM. This case was heard without a jury, and no ob- 
jection is made in this court, if any objection were now available, to 
the findings of fact by the learned circuit judge. Upon these findings, 
it seems clear to us that his conclusions of law inevitably follow, and 
we think it superfluous to restate in other language a course of rea- 
soning with which we are in full accord. 

The findings of fact, as originally found, are as follows : 

**Thi8 is an action for damages for breach of a contract brought by Henry 
B. Smith and William L. Benham, of Bay City, Mich., against Oryille P. Cur- 
ran, Jr., and Curtis G. Hussey, of Pittsburg, Pa. ; the parties so named being 
149F^-eo 
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citizens of the respective states In which they reside. The defendants deny 
their liability, on the ground that the contract was procured by misrepresenta- 
tion, and they also dispute the damages which the plaintiffs claim. The case 
is submitted to the court without a jury, on the evidence Introduced at a 
previous trial, at which the jury disagreed and were discharged, ftom which 
the facts are found to be as follows : 

"(1) In 1894 one J. A. Jones conceived the idea of obtaining a water supply 
at the head waters of the San Luis Rey river, at the foothills of the San 
Jacinto Range, Gal., some 20 odd miles back from the ocean, and furnishing 
water for purposes of irrigation in the San Luis Rey Valley, and to the city 
of Oceanside at the coast The stream referred to is not a large one, and 
not only was the water which flowed upon the surface to be utilized, but un- 
derground percolations, which exist .and are available in that region by reason 
of the character of the soil, were to be developed and brought to the sur- 
face by means of driven wells. The supply so obtained was to be conducted by 
means of a gravity pipe line, from the proposed head above Pala,. to a dis- 
tributing reservoir at Oceanside, a distance of 22 or 23 miles ; water for irri- 
gating purposes being taken off for farms and ranches at various interme- 
diate points. In the development of the scheme, and in order to give it a 
substantial basis, a contract was secured with the city of Oceanside by which. 
In consideration of the delivery of 100 miner's inches of water, the city was 
to pay $25,000 in cash when the pipe line was completed, and an annual rental 
thereafter of $2,500. A contract with a large ranch owner named McWhirter 
was also secured, who was to pay $37,500 cash and $3,750 annual rental. In 
return for 150 inches of water ; and there was an understanding with another 
ranch owner named Utt that he would pay $28,500 and $2,850 rent, for 114 
inches. Some 82 different farmers along the line further agreed to pay an 
aggregate of $26,625 cash, on completion of the work, and an annual rent of 
$5,700, in return for 228 inches of water, and were in addition to contribute 
1,242 acres of land, which it was estimated would be worth when Irrigated 
about $100 per acre. A tract of 120 acres was also purchased by Jones, at 
the point where the stream breaks through the foothills, for the beginning 
of the pipe line; and, the prospective course of the line having been staked 
>ut, a right of way over public highways was secured from the commissioners 
of San Diego county In which the San Luis Rey Valley is situated, and ar- 
rangements for it were made over private lands which would be crossed for 
a large portion of the distance. Some landowners at the upper end, how- 
ever, did not give their assent. 

"(2) In the latter part of the same^year (18^) Jones brought the project 
to the attention of the plaintiffs, . Smith and Benham, one of whom was a 
manufacturer of wooden pipe and lumber, and the other assistaint general 
freight agent of the Michigan Central Railroad. They in turn .consulted 
R. P. Lament, an engineer of Chicago, who became interested in the scheme, 
and, after having gone out to Oceanside to look It over, gave it as his opinion 
that a line could be built for about $100,000, of which $60,000 would be re- 
quired in the first six months; the money from the sale of water rights 
taking care of the enterprise after that Later on, through Lament, the 
plaintiffs were introduced to the defendants, Curran and Hussey, who were 
contracting engineers; Lament and Curran having been previously associated 
together In business. And on October 31. 1895, the parties met together at 
Pittsburg, where the project was fully discussed; the following prospectus 
being submitted by the plaintiffs In that connection: 'Capacity of pipe line, 
over 3,000 Inches (miners') daily. Water sella from $250 to $500 per inch. 
Annual rental $25 to $50 per inch, making over $100,000 per annum for life 
of pipe line, over the following property secured: 120 acres at head of pipe 
line, with flowing stream at all times of the year; also flowing wells — good 
pure water. Filing of 5,000 miners* inches from river first right Natural 
reservoir, capacity ten billions gallons of water. Right of way from county 
commissioners. Right of way from property owners full length of line. Con- 
tracts already signed, giving first mtgs. on real estate for water for over 
$100,000. Pipe line about 22 miles in length— ^adual descent— -760 feet fall. 
Large amount of land covered as plan of construction, viz., inclosed pipe 30 
inches laid on skids, natural flow, reach all land not higher than head and can 
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follow lay of land. This allows of land being irrigated entire length of line 
Instead of at end of pipe line, as when water Is carried in ditches. Location 
San Luis Rey Valley, Oceanside, San Diego Connty, Cal. End of line, have 
contract with city for $25,000, 100 inches/ Attached to this prospectus was a 
list of those who were said to hare contracted for water, with the number of 
inches to be taken by each, and the quantity of land they were respectively 
willing to contribute, the written contracts for which, it was understood, were 
held in escrow by K S. Pajme^ a banker at Oceanside, pending the calrylng out 
of the project The result of this interview was a preliminary or provisional 
agreement, a copy of which is set forth in the plaintlflCs* statement, and made 
part of these findings, by which the defendant in substance, undertook to in- 
vestigate the proposed pipe line, and if it appeared that the cost would not 
exceed $100,000, and that the contracts, water rights, and privileges, includ- 
ing that with the city of Oceanside, had the value represented by the plain- 
tiffs, to enter into a contract to build the line for the sum named^ as soon as 
a charter for an irrigating company had been procured by the plaintiffs un- 
der the laws of California ; the plaintiffs on their part agreeing to turn over 
to such company all their rights, privileges, deeds, and contracts, receiving 
the whole of the capital stock in return, and transferring two-flfths to the 
defendants, retaining two-fifths for themselves, and holding the other one- 
fifth for Jones and Lamont. 

"(3) Immediately following the execution of this agreement Curran went 
out to Oceanside to make investigations, reaching there November 11th, and 
within the next few days he went twice over the ground with Jones, who 
pointed out the proposed line cut through the brush and staked, representing 
it as suitable and as having been the subject of a survey. He was also taken 
to the head of the line, and shown the stream that was to be utilized, ob- 
serving and making an estimate of Its flow, which he figured at about 300 
miners' inches; and the place where the undergroimd waters were to be 
developed was pointed out, and, in a general way, the lands intended to be 
irrigated. lie was further taken to the Payne bank where the water contracts 
held in escrow were produced, and the list which he had of them checked off 
and verified. He was not informed, however, of the fact that a number of 
these contracts had been canceled at that time, on account of the failure to 
complete the pipe line by the time set; advantage having been taken by the 
parties of a provision in each allowing them to do so. In all he remained 
about a month at Oceanside and vicinity, looking into other water systems, 
getting estimates on the cost of the work, and busying himself with general 
matters connected with the scheme. During this time, under the stress of a 
counter proposition made by other parties — Grant and Puterbaugh*— the city 
councils of Oceanside were also threatening to cancel their contract on the 
ground that the time fixed for the completion of the work, February 1, 1895, 
was long since past Curran at once Interested himself to prevent this and 
try and get an extension, and, for the purpose of doing so, at the instance of 
Benham, who had also in the meantime come out to Oceanside, a letter was 
written November 80th, in the name of the defendants, addressed to the plain- 
tiffs, to be used before the councils, wherein it was, in substance, declared 
that the defendants had Investigated the proposed pipe line, and were pre* 
pared to enter into a contract for its construction, according to the existing 
(provisional) agreement between the parties, with a reservation as to the 
price, which fs not important On the strength of this, on December 10th, 
a new contract was entered into with the city of Oceanside, In the name of 
Smith (to whom Jones on December 2d had formerly assigned and transferred 
all bis rights and Interests); this contract being to snbstaptially the same 
effect as before, except that the work was to be completed by July 31, 1886. A 
bond which was exacted by the councils was further given by Smith, with 
Benham and Lamont as sureties, in the sum of $15,000 to secure the fulfill- 
ment of the undertaking by the time named. 

*\4) Having got the measure into this shape Curran returned East, and on 
December 17th, 1885, the parties met again— this time at Chicago — and en- 
tered into the agreement on which suit is brought a copy of which is set forth 
in the plalntifTs statement and made part of these findings. It was there, in 
substance, agreed by the defendantOf^nnfirmins what bad gone before, that, 
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In accordance with plans and speciflcatlonfi to be by them furnished, and 
by the plaintiffs approved, they would construct a 36-lnch wooden pipe line^ 
from a point on the San Luis Rey river, about three miles above Pala Mis- 
sion, to the site selected for the reservoir at Oceanslde, estimated to be 23 
miles ; such pipe line to be commenced as soon as convenient and completed 
by July 31, 1896, and the right of way to be furnished by the plaintiffs as 
fast as needed. In consideration of this undertaking, the plaintiffs agreed to 
pay the defendants $105,000 within four months after the completion of the 
work ; this sum being based on an estimated length of line of 23 miles, with 
provision for a proportionate increase or deduction in case It varied one way 
or the other therefrom, and with a further provision that the defendants 
should be paid the actual cost if It exceeded the sum named, up to $110,000 as 
a limit The plaintiffs also agreed to organize a corporation under the laws 
of Illinois, which was the state finally selected, with a capital of $600,000, to 
which tbey were to transfer all contracts, rights, and privileges, receiving in 
return the whole capital stock, and assigning one-half of it fully paid to the 
defendants as an additional consideration ^or the pipe line, which later was 
to become the property of the corporation when completed. There were other* 
elaborate provisions with regard to the financing of the scheme, which do not 
need to be noted, except that the defendants were to furnish an indemnifying 
bond of $15,000 to the city of Oceanside to take the place of the one outstand- 
ing, on which the plaintiffs were obligated. While nothing is said in the 
agreement as to Jones and Lamont, It was understood that they were to be 
taken care of by the plaintiffs out of their one-half of the stock. Following 
this, on December 2d, Jones, as above noted, transferred to Smith all his 
rights and contracts, and on December 10th further conveyed to him the 120 
acres of land which he had purchased at the head of the line. The former 
were in turn assigned by Smith to Curran and Hussey, December 26th, and on 
February 28, 1896, the land was also deeded to them, in trust, however, for the 
corporation which was to be formed. An order was also given December 18th 
by Smith on Jones, to turn over to the defendants all construction material 
and property which he had on hand, which was done. 

"(5) After the execution of the final agreement, and some following cor- 
respondence between the parties with regard to the formation of the proposed 
corporation, the organization of which by common consent was deferred for the 
time, the defendants about the middle of January, 1896, went out to Oceanside 
to carry out the project The first thing to be done was to make a surv^, 
in order to definitely locate the line On which the pipe was to be laid, to ae> 
complish which the defendants got together a corps of engineers and put them 
in the field. It was then for the first time discovered that the only approach 
to a survey whic^ had been previously made was one by Jones, with an ordl« 
nary carpenter's level to determine the grade, and without definite plana or 
profiler The defendants' engineers were engaged in their work about six 
weeks, completing it the middle of March, and making careful and ext^id* 
ed surveys and estimates, from which it was ascertained that the cost of con- 
structing the line would far exceed the amount for which the defendants had 
undertaken it, and that the results to be derived would be very much less 
than had been represented. It was found, for instance, that the flow of the 
stream at the proposed intake was 275 miners' inches, and in the (^inlmi of 
Mr. Miller, the defendants' engineer, nothing beyond that could be developed. 
I am not prepared to adopt this view, but I do find that enough could not be 
so obtained to make up the 3,000 miners' inches spoken of in the prospectus, 
and it is doubtful whether even the 592 inches could be secured which were 
necessary to meet the outstanding irrigation and other contracts. By going 
three miles up the stream, however, and developing other branches, a some- 
what better showing could be made. There was a serious discrepancy also in 
the elevations. Instead of there being a gradual fall of 760 feet to work with, 
the proposed Intake was only 475 feet above tide, and the site selected tor a 
reservoir at Oceanside was 280 feet, leaving but 191 feet between the two, al- 
though it was possible that the reservoir could be effectively put 100 feet 
lower. Nor was the fall a gradual one. For some 21 or 22 miles to GonsaleB 
comer (a controlling point if the project of extending the system into Vesta 
yaUey» which seems to have been contemplated, was adhered to) the tali was 



Digitized by 



Google 



GURRAN V. SMITH. 949 

approximately but three feet to the mile, which would only be snfficlent to 
deliver 1,100 miners' inches, as a maximum, in a 36-inch pipe. Abandoning, 
however, the idea of getting oVer into Vesta, and lowering the Oceanside 
reservoir as suggested, an average fall of about 10 feet per mile could be 
secured, which would increase the delivery to about 1,900 inches. Adhering 
also to the line staked out by Jones, about half way down the course, just 
south of Gopher Canon, the ground was 40 feet higher than at the starting 
point, and 75 or 80 feet above a hydraulic grade line of three feet to the mile, 
necessitating either a tunnel or a heavy cut over a mile long at a great ex- 
pense. A practical line could be secured, however, which would avoid this 
difficulty, but would vary about a mile from the one originally proposed, 
and Increase the length of it, a survey and location of which was made. It 
was further found that the pipe at certain points, instead of being laid at 
grade, would have to be carried over deep gullies, on high trestles, materially 
Increasing the expense. AH things considered, the cost of the line as esti- 
mated by Mr. Miller, on the best practical location, was $437,000. As to the 
farms to be Irrigated, with the owners of which contracts had been secured, 
pledging certain contributions of land and money when the work was com- 
pleted, it was developed by the survey that about half were higher than the 
line, and not able therefore to derive any benefit from it. In addition to which, 
as already stated, a large number of the parties had given notice of forfeiture 
for failure to complete within the time limited. Ditfieuitles were further ex- 
perienced with regard to the right of way. particularly at the upper end of the 
line, where several landowners expressly refused it, at first even forbidding 
a survey across them. Water rights, for irrigating purposes, were also claim- 
ed In the stream, by certain riparian owners below the intake, which if sub- 
stantiated and insisted upon would seriously cripple the enterprise. 

"(6) After expending about $5,000 or $6,000 in these surveys and investiga- 
tions — or if the value of their own time and services were included, some 
$7,000 or $8,000 — and being convinced as the result that the scheme was 
impracticable, the defendants so notified the plaintiffs, at an interview in 
Chicago, April 27, 1896, at which the subject was discussed at length, although 
no definite conclusion was reached. Afterwards, on May 2d, in order to bring 
the matter to a head, Mr. Gillett, the. plaintiffs* attorney wrote to the de- 
fendants, stating that his clients were ready to perform their part of the con- 
tract and insisted that it should be carried out by the defendants, to which 
the defendants, by Mr. Ix>rd, made reply a few days later that they had not 
yet fully decided what they would do, and proposed to look into It further. 
On June 6th, however, they notified the plaintiffs that they did not intend 
to go on, and on June 24th they offered to return all contracts, rights of way, 
etc., which had been transferred, but the plaintiffs refused to accept them. 
Suit was begun In September, 1899, without anything further having passed 
between the parties. The project which was the basis of the agreement be- 
tween them has never been proceeded with or developed by the plaintiffs, 
nor 80 far as appears, by any other parties, and remains to-day in substan- 
tially the same condition as when it was dropped by the defendants.*' 

After these findings were made the defendants moved to add the 
following: 

"(1) That C. P. Curran, Jr., on his trip to Oceanside in November, 1895, was 
directed by plaintiff to meet J. A. Jones, who was plaintiff's representative 
on the ground. (2) The plaintiffs, through Benham and Jones, their represent- 
ative, had knowledge, at and before the time the contract in suit was executed, 
of the character and extent of the investigations which had been made by 
Curran, of and in connection with the pipe line. (3) That all of the con- 
tracts with landowners for water contained the following provisions, inter 
alia: '[liandowner] do hereby covenant, contract and agree to and with the 
said Jones, his associates, successors or assigns, that upon said Jones, his as- 
sociates, successors or assigns, delivering miners' inches of water 

through one of the conduits of the said system of water works at the property 
line of the above-described lands within twelve months of the first day of 
June, 1894, then in such case do hereby promise* contract, covenant 
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and agree to pay to said Jones, bis associates, successors and assigns 

the snm of dollars. Provided, however, and this agreement Is made 

upon the express stipulation, that water shall be furnished by June 

1st, 1895, unless the said Jones, his associates, successors or assigns shall be 
prevented by labor strikes, labor organizations, acts of €rOd, order of court, 
or other acts or things beyond the control of said Jones, his associates, suc- 
cessors or assigns, and provided further, that on or before June 1st, 1895^ 
said Jones, his associates, successors or assigns shall deliver a contract duly 
executed according to law, wherein and whereby said Jones, his associates, 

successors or assigns shall grant to or assigns upon 

the conditions herein contained, the perpetual right to take,' etc. (4) That 
defendants were informed by plaintiffs that the underground waters at the 
point of divertion above Pala had been investigated and that these Investiga- 
tions had disclosed an ample supply of water. (5) Letter from H. M. GUlett 
to Curran and Hussey, dated May 2, 1896 [testimony, p. 341], and letter of 
Hamllne, Scott and Lord, to U. M. Glllett, dated May 8, 1896 [testimony, 
p. 344]." 

The letters referred to in the fifth request do not appear in the record. 
The first, third, and fifth requests were granted, and the second and 
fourth were refused. The learned judge's argument upon the law 
as it is applicable to these facts, and his conclusions therefrom, appear 
from the following further quotation from his opinion: 

''Taking up first the question of the defendant's liability upon the facts so 
found, before discussing the subject of damages, it is idle to argue that the 
agreement is invalid because it was induced by fraudulent misrepresentations 
on the part of the plaintiffs. However widely divergent the conditions, on 
which the success of the enterprise depended, are found to be from what wa« 
represented in the discussion between the parties leading up to the agreement, 
the defendants, through Curran who went upon the ground and was given 
ail the information asked for, undertook an Independent Investigation, after 
the preliminary or provisional agreement, and before entering into the final 
one, and by that they are bound. It does not matter that this was not thor- 
ough, although a month was given to it, or that It failed to develop the dis- 
couraging features which subsequently appeared. Every opportunity was 
afforded to make It as full as necessary, and there were many things, 
such as the flow and fall of the stream, the character of the country to be 
traversed, the distance (which Is now complained of as some three miles more 
than was stated), and the elevation and lay of the land, which were apparent 
to the observation of any one, and presumptively much better understood and 
appreciated by the defendants, with their technical engineering training, than 
by the plaintiffs. There Is no pretense, and certainly there is no evidence, 
that the plaintiffs did not honestly believe and rely upon the representations 
made In the prospectus, by which they were apparently as much misled as 
the defendants; their confidence and good faith being shown by the large 
amount of money which they were prepared to advance. The most that can 
be said is that they ought to have known with exactness the truth of what 
was asserted In the prospectus before allowing It to be made the basis of 
negotiations. But, whatever might have been the result had the matter rested 
there, the defendants, very properly, before going into a project of this charac- 
ter and magnitude, took time to look Into it, and If they failed to Inform 
themselves as fully as they might and ought, not having protected themselves 
by a warranty, they cannot now be heard to say that the agreement was entered 
into in reliance upon the representations of the plaintiffs, and that, these 
having failed, they are relieved. 

"The law upon this subject is well settled, as will appear by the reference 
to a few of the authorities. Thus, In Slaughter v. Qerson, 13 Wall. 879, 20 
L. Ed. 627, It Is said: 'Where the means of knowledge are equally available 
to both parties, and the subject of purchase Is alike open to Inspection, if the 
purchaser does not avail himself of these means and opportunities, he will 
not be heard to say that he has been deceived by the vendor's misrepresenta- 
tions. • • • And the san>e rule obtains when the complaining party does 
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not rely upon the misrepresentattons, but seeks from other parties means of 
verification of the statements made, and acts upon the Information thus ob- 
tained/ So in Southern Development Co. v. Silya, 125 U. S. 247, 8 Sup. Gt 
881, 31 L. Ed. 678, which was a bill to rescind a contract to purchase a mine, 
it was said: 'Where the purchaser undertakes to make investigations of his 
own, and the vendor does nothing to prevent his investigation from being 
as full as he choses to make it, the purchaser cannot afterward allege that 
the vendor made misrepresentations.' In Farrar v. Churchill, 135 U. S. 609, 
10 Sup. Ct 771, 34 li. Ed. 246, a bill was filed to restrain the enforcement of pur- 
chaser money due on land, and for a recoupment of damages by reason of false 
representations with regard to it The land was a plantation lying along 
the Mississippi river, and the sale was effected through a real estate agc^nt 
who delivered to the prospective buyer a written memorandum with regard 
to the property, wherein it was, among other things, stated that 1,060 acres 
were under cultivation, and that 800 acres according to the owner, or 500, 
according to the levee engineer, were *above overflow,' thereby meaning, above 
any overflow from the river previously experienced ; both of which representa- 
tions failed. In a letter accepting the property, the purchaser expressly de- 
clared that he did so on the statements made as to the amount, character, etc., 
of the land ; but it appeared that prior to this he visited the plantation, with 
a view to Inspecting it before purchasing, and was taken over it from one end 
to the other by the party in charge, and it was held that he was bound. 'The 
general principles applicable to cases of fraudulent representations,' - says 
Fuller, C. J., 'are well settled. • • • The representation must be in regard 
to a material fact, must be false, and must be acted upon by the other party 
in ignorance of its falsity and with a. reasonable belief that it was true. It 
must be the very ground on which the transaction took place, although it is 
not necessary that it should have been the sole cause, if it were approx- 
imate, immediate, and material. If the purchaser Investigates for himself, 
and nothing is done to prevent his Investigation from being as full as he 
choses, be cannot say that he relied on the vendor's representation.' To/ the 
same effect are Famsworth v. Duffner, 142 U. S. 43, 12 Sup. Ct. 164, 35 L. 
Ed. 931, and Shappirio v. Goldberg, 192 U. S. 232, 24 Sup. Ct. 259, 48 L. Ed. 
419, in the latter of which it is reiterated, that : 'When the means of knowl- 
edge are open and at hand, or furnished to the purchaser or his agent, and 
no effort is made to prevent the party from using them, and especially where 
the purchaser undertakes examination for himself, he will not be heard to 
say that be has been deceived to his injury by the misrepresentations of the 
vendor.' Cases announcing the same doctrine could be almost indefinitely 
multiplied, but it will be sufficient to refer to Attwood v. Small, 6 Clark & Fin. 
- 282 ; Jennings v. Bronghton, 5 De G. M. & Cord. 126 ; Haywood v. Cope, 25 
Beav, :I40; Mahaffey v. Fei^son. 156 Pa. 156» 27 Atl. 21 ; Tuck v. Downing, 
76 111. 71; Ludington v. Renick, 7 "W. Va. 273; Hall v. Thompson, 1 Smedes 

6 M. (Miss.) 443; Colton v. Stanford, 82 Cal. 351, 28 Pac. 16, 16 Am. St Rep. 
137 ; Long v. Warren, 68 N. Y. 426. They all with one accord imposed upon 
a party, who is given opportunity to investigate and undertakes to do so, the 
responsibility for the result unless he protects himself by a warranty, or by 
such subsequent assurances at the time of entering into the contract as 
amounts to it 

*'In the present Instance, much that appears in the prospectus consists, not 
so much in a statement of existing facts, as a representation with regard to 
things to be brought into existence, as to which, as is said in Sawyer v. Prick- 
ett 19 Wall. 146, 22 L. Ed. 105, the law gives a very different effect ; and, as a 
mere suggestion of possibilities, it is a question how far the defendantsi in 
any event had the right to rely upon them. East v. Worthington, 88 Ala. 537, 

7 South. 189 ; Bandurant v. Crawford. 22 Iowa, 40 ; Sawyer v. Prlckett 19 
Wall. 146, 22 L. Ed. 105. But passing that by, even as to those statements 
which were given a more definite and positive form, the defendants, not only 
having taken it upon themselves to make an investigation, but expressly 
agreed to do so, cannot now say, according to the doctrine announced in the 
cases cited, that they put faith in the representations made by the plaintiffs 
with regard to the project, however extravagant they have been proved, so as 
to entitle tbism to avoid the agreement on the gromid of deceit or fraud. 
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^The defendants therefore being undoubtedly liable on the agreement, the 
only question Is as to the damages which have been sustained by iti breach. 
The principal claim made by tbe plaintiffs is to the profits which It is said 
they have lost, which it Is contended were large and assured. With regard 
to this, however, there Is considerable to be observed. The scheme which the 
parties had In contemplation, into which the agreement entered, while not 
necessarily Impracticable, could not, In my judgment, have been realized to 
the extent anticipated. As Is shown above, the supply of water required for 
any great success was not there, being apparently limited to the possibility 
of some 500 miners' Inches, the elevation of the proiDosed intake was much less 
than was calculated, makings it difficult to secure a suitable hydraulic grade 
line, and the cost of construction was likely to far exceed the estimate of 
$100,000 which had been relied on — all of which correspondingly reduced the 
probability of remunerative results. As their part of the agreement the plain- 
tiffs were to advance, for the construction of the pipe line, the sum of $105,000, 
which might be increased to $110,000 in case it cost that much, for which they 
were to receive one-half of the capital stock of the corporation to be formed, 
of the par value of $800,000 (their share), less such portion as was to be given 
to Lamont and Jones, which is not shown. Assuming that the defendants are 
chargeable with the failure of the enterprise, because of the refusal to carry 
out their part of it — although the scheme is still open, and others can po^ibly 
be Interested in it on equally favorable terms, if it has merit— the stock which 
the 'plaintiffs were to get represents their ultimate Interest, and the value 
of it, less Its cost, stands therefore as the measure of their loss, because of 
the enterprise not having been carried through. This value, however, it is 
'manifest, cannot be determined with any certainty. It is dependent upon the 
success of the project, which was necessarily problematical, if not doubtful. 
The )ockost that can be said Is that, if the difflcultles spoken of above and others 
which existed were overcome, the corporation, upon the completion of its line, 
might have expected to receive from the city of Oceanside, and the different 
ranch owners and farmers with whom contracts had been made, the amounts 
which they had respectively pledged, including the land that was to be con- 
tributed, from which, no doubt, considerable would have been realized. All 
this was contingent, however, on the ability of the corporation to meet its 
part of the undertaking, and this was dependent upon Its developing a water 
supply of at least 592 inches, which was apparently only in part to be had. 
It was also dependent — outside of the contract with the city of Ocean8ide-~on 
how far the lands of those who had been drawn into the sctieme could be 
irrigated, a large part of which undoubtedly could not be, because of their 
being above the grade of the line. A number of these landowners, moreover, 
long prior to the breach of the defendants' agreement, had terminated their 
contracts, availing themselves of their right to do so ; the time limited for the 
completion of the work having expired. And even those who had given no notice 
had the right to do so for the same reason, at any time. No doubt many, 
if not all, of these parties could be got back, if the water was ready to deliver ; 
but as the matter stood there was nothing to be relied upon in this direction 
with any certainty. It is useless to ask for damages therefore, as though the 
money which was to be paid and the bonus land which was to be contribpted 
was so much cash In hand which the plaintiffs have lost All that can be said 
is that these were possible resources which might be realized, and when they 
were would aid in giving value to the plaintiffs' share in the enterprise, but, 
until they were, could not be counted on. 

*'It will be seen from these considerations that the success of tlie scheme 
and the results to the plaintiffs in return for the one hundred and odd thou- 
sand dollars which they were required to put into it were most uncertain. 
It is indeed a grave question whether the plaintiffs are not by just so much 
the better off than if the project had been carried out to the end, having their 
money instead of having sunk it But at the most they would have had 
nothing but their $300,000 of stock, the intrinsic value of which it is altogether 
impossible to estimate, even approximately. It might have proved valu* 
able. It might have been worthless. No one can say which. Nor, if of ^alne^ 
how much. While it is true that the law does not array Itself against the 
recovery of anticipated profits, by way of damages. 8 Am. A Stag. SncycL 
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Law (2d Ed.) 618, 620; Griffin v. Colver, 16 N. T. 489, 69 Am. Dec. 718; 
Lazier Gas Engine Co. t. Dq BoIb, 180 Fed. 834, 6S G. C. A. 172. It does 
against those which are speculative and doubtfnl. Iron City Tool Works y. 
Welisch, 128 Ted. 693, 63 C. C. A. 245; Howard t. Stlllman Mfg. Co., 139 
U. S. 199, 11 Sup. Ct 500, 35 L. Ed. 147. And that Is the character of those 
which we haye here. 

"I therefore find as a matter of fact, as well as of law, that the profits 
claimed to haye been lost by the plaintiffs by the failure of the defendants 
to perform the agreement hi suit were uncertain, speculatiye, and doubtful, 
and cannot be allowed. 

"The plaintiffs further claim the yalue of the time and money which they 
have expended on this project. Directing our attention first to that which 
preceded the final agreement, I find the facts to be as follows: 

"Facts as to Exi:»enditures Preceding Fin^l Agreement Up to December 
17, 1895, the date of the final agreement between the parties, the plaintiffs had 
expend^ in endeavoring to promote and develop the project in question, in- 
cluding the value of their own time and services, the sum of $15,238.01, the 
items of which appear in the exhibit attached to the plaintiffs' statement 
which is hereby made a part of these findings, as though incorporated therein. 
On this they were paid by the defendants for supplies and other property 
turned over to them the sum of $1,985.86, leaving a balance of $13,252.15. 
This amount included $750 paid for 320 acres of land bought by Jones at the 
head of the line, which the plaintiffs still own. It also covers $1,860, charged 
for their own time and services. Including meetings with the defendants ^t 
Chicago and Pittsburg in negotiating for an agreement It does not appear 
that any of it was incurred at the instance or request of the defendants; 
by far the larger part being before the parties had ever met, and the material 
which they got out of it having been paid for. Upon what principle these 
expenditures are claimed it is difficult to see. It is true that the plaintiffs 
may have invested this much in the project which they will not get back, 
unless it is revived. But this is not to be laid at the defendants' door. Even 
if the project had gone on, the plaintiffs would still have been out this money, 
except as it was made up to them by the profits derived from the venture, if 
successful, which It would, however, by so much have reduced. There are also 
particular objections to Individual items, such as the $750 paid for the Jones 
land of which they still have the benefit, and the $1,860 charged for their own 
time and services, with which the defendants had nothing to do. But, without 
stopping upon this, taking the expenditures as a whole, upon no consideration 
do any of them enter into the damages for which the defendants are r&> 
sponsible, and they are therefore disallowed. 

''The plaintiffs also claim for expenditures made and obligations Incurred 
after the execution of the agreement, with regard to which the case is dif- 
ferent, and as to which I further find : 

"Facts as to Eixpenditures After Elxecution of Agreement. Since December 
17, 1895, when the agreement was executed, the plaintiffs in furtherance of 
their- part of it, and in some instances at the direct suggestion of the defend- 
ants, paid out money and became obligated to the extent of $3,630.82, which 
they would not have done except for the agreement, and of which they have 
now lost the entire benefit by the failure of the defendants to keep it. The 
items which make up this sum are set forth In the margin, those which bear 
date after the breach of the agreement being really incurred before It [table 
omitted], and they now with interest amount to $5,525. 

*'Two matters claimed by the plaintiff in this connection, however, do not 
come within this category — $51.12 attorney fees paid J. L. Stoddard, and 
$1,966.55, balance claimed by Jones, and one $500 counsel fees In negotiating 
with defendants, only partly. The Jones claim has not been paid or assumed 
by the plaintiff, and there is nothing to show how it Is made up or that they 
are obligated for it ; much less that it is a matter with which the defendants 
are chargeable. The same also is substantially true of the attorney and 
counsel fees, with this exception: There is evidence that Mr. Glllett did some 
work looking to the organization of a corporation under the Illinois law, which 
would be the legitimate subject of a charge against the defendants; tliat duty, 
having been imposed on the plaintiffs by the agreement, and therefore proper- 
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ly undertaken by them. The value of these services does not appear, but I 
venture to estimate them at |100, which I allow. The rest of the attorney 
and counsel fees, covering the negotiating and settling of the provisional and 
final agreements, as well as legal advice when a breach was Inunlnent, are 
not a legitimate subject of claim, and are therefore refused. 

"As to the indemnifying bond of $15,000, which was given to the city of 
Oceanside by Smith, with Benham and Lament as sureties, on account of which 
damages are also claimed, it will be sufficient to discuss the question of liability 
when the plaintiffs are shown to have suffered by reason of It. While suit 
has been threatened, It lias gone no further, and, the obligation not being 
absolute, the mere fact that it is outstanding amounts to nothing until they 
have been compelled to pay something on account of it As the result of these 
conclusions the plaintiffs are entitled to Judgment, which is hereby directed 
to be entered in their favor, in the sum of $5,525, with costs ; and the counter- 
claim of the defendants is denied.'* 

It IS therefore ordered that the judgment be affirmed, upon the fore- 
going opinion. 



LYNCHBURG COTTON MILL CO. V. TRAVELERS* INS. 00. OP HART- 

FORD, CONN. 

(Circuit Court of Appeals, Fourth Circuit December 14, 1906.) 

No. 654. 

1, Insubancb— Action on Policy— Contract Limitation— WTaiveb. 

Where an employer's liability i>olicy provided that an action thereon 
should be barred miless commenced within 30 days after the right of action 
accrued, but the insurer participated in negotiations for a settlement for a 
period of more than 90 days after the 30-day limitation had, expired, the 
contract limitation was absolutely waived, so that on the termination of 
the negotiations for settlement the insured was only required to proceed 
within the statutory period to enforce its claim. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 28, Insurance, H 
1543, 1551, 1553.] 

2. Same— Evidence. 

Where, in an action on an employer's liability policy, it was claimed that 
the suit was barred by a 30-day limitation clause, certain correspcmdence 
between insured and the local and state agents of the defendant company 
and between such agents themselves regarding the adjustment of the 
claim, which was a mere continuance of the same adjustment which the 
company admitted to have been conducting for 90 days after the 30-day 
limitation had expired, was admissible as bearing on the issue of wHiyer 
of such contract limitation. 

In Error to the Circuit Court of the United States, for the V/estern 
District of Virginia, at Lynchburg. 
For opinion below, see 140 Fed. 718. 

On the 18th day of April, 1902, Fitzhugh Stanley, an employe of the 
Lynchburg Cotton Mill Company, was injured in the course of his employ- 
ment; and on the 21st of April, 1903, he recovered a Judgment for damages 
on account thereof, in the circuit court of Campbell coimty, against the 
cotton mill company for $5,000 and costs, which judgment was subsequently 
affirmed by the Supreme Court of Appeals of Virginia in March, 1904. At 
the time of the accident to Stanley, the plaintiff in error had an employer's 
liability policy issued by the defendant in error for an amount not to exceed 
$2,500 for injury to any one person; and in said policy the insurance com- 
pany undertool: to defend at its own expense, and in the name and on behalf 
of the assured, any suits for damages covered by its policy. The present 
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suit was Instituted by the plalntiflF in error herein, In the corporation court 
of the city of Lynchburg, to recover from the defendant in error herein the 
sum of $2,732.93, being the amount claimed under the accident policy afore- 
said as their liability on the judgment recovered by said Stanley: The case 
was by appropriate proceedings removed from the corporation court of Lynch* 
burg to the United States Circuit Court for the Western District of Virginia. 
Upon the docketing of the same in the latter court the defendant pleaded 
nonassumpsit, and issue was joined thereon, and subsequently filed its special 
plea in writing setting up in bar of the plaintiff's right of recovery the 80 
days* limitation within which suit should be brought, as prescribed by clause 
14 of the policy sued on. To this special plea the plaintiff replied, setting 
forth certain correjspondence had by and between it and the defendant com- 
pany and its representatives, looking to an adjustment of the controversy, 
and whereby, as claimed by the plaintiff, the benefits of clause 14 of the policy 
were waived, and that in any event such compromise was not abandoned by 
the defendant until the 16th day of September, 1904, a period of less than 30 
days before' the institution of this suit To this replication the defendant 
filed its rejoinder, likewise setting forth a letter from defendant's counsel 
to the plaintiff, dated the 16th of August, 1904, whereby the defendant insisted 
that the negotiations looking to a compromise ended on the date of said letter 
of the 16th of August, and that the failure of the plaintiff to institute its 
action within 30 days from that date, said suit not having been commenced 
until the 10th day of October, 1904, barred a recovery, and the said defendant, 
on account thereof, craved judgment against the plaintiff. Upon the issues 
ihus joined a jury was impaneled, and after the conclusion of all the evi- 
dence the court, on motion of the defendant, instructed a verdict in. its favor, 
to which action of the court, as well as to sundry rulings made pending the 
trial, upon the admission and exclusion of evidence, exceptions were duly 
taken by the plaintiff, and" this writ of error sued out to this court. A 
preliminary motion was submitted to this court involving the technical 
question of the sufficiency of the bill of exceptions certifying the evidence 
in the case, and that motion at a previous term of the court was in an oral 
opinion decided in favor of the defendant, the two circuit judges concurring 
therein, and the writer dissenting. The evidence, therefore, so far as con- 
tained jn said bill of exceptions, is eliminated, and the case is now before the 
court solely upon the propriety of the rulings of the lower court upon the 
questions raised by the pleadings, and upon the admission and rejection of 
evidence pending the trial, and the entry of judgment for the defendant 

Randolph Harrison and A. R. tong, for plaintiff in error. 
Robert H. Talley and J. T. Coleman (Cabell, Talley & Cabell and 
Caskie & Coleman, on the brief), for defendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and WADDILL, 
District Judge, 

WADDILL, District Judge (after stating facts as above). Ten 
bills of exceptions were taken to the action of the lower court respect- 
ing the admission and exclusion of evidence, and one, the eleventh, 
to the direction by the court of a verdict for the defendant. The 10 
bills of exception and assignments of error based thereon relate to the 
efforts on the part of the plaintiff to introduce certain correspondence 
between the plaintiff and certain of the representatives of the defend- 
ant company, or between agents ^nd representatives of the respective 
companies, regarding the claim in suit, after the 16th of August, 1904, 
the day on which the defendant in its rejoinder to the special plea 
claims to have terminated the efforts at adjustment. The court in its 
rulings as set forth in bills of exception from 1 to 8, inclusive, as shown 
by the able and elaborate opinion of. the learned judge of the court 
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below (140 Fed. 718), was controlled largely by its view of the 
effect of the effort at compromise upon the fourteenth clause of the 
policy sued on ; the court's view being that what had been done operated 
only to suspend the clause in question during the period of such efforts 
at adjustment, which, as averred by the defendant, terminated on 
the 16th day of August, 1904, and that suit should have been instituted 
on the policy within 30 days from that time, and that inasmuch as the 
correspondence and evidence sought to be introduced, as shown by 
said eight bills of exception, related to efforts at adjustment after the 
16th day of August, such correspondence could not be introduced; 
it not appearing that those claiming to act for the company had author- 
ity to waive any of the conditions or provisions of the policy as shown 
by the sixteenth clause thereof. It is as to the first ruling of the court, 
and as a consequence of which its subsequent rulings were made, 
that we shall first pass. Section 14 of the policy of insurance is as 
follows : 

"14. No action shall lie against the company as respects any loss under 
this policy unless it shall be brought by the assured himself to reimburse 
him for loss actually sustained and paid by him in satisfaction of a Judgment 
after trial of the issue. No such action shall lie unless brought within the 
period within which a claimant might sue the assured for damages unless 
at the expiry of such period there is such an action pending against the 
assured, in which case an action may be brought against the company by 
the assured within thirty days after final judgment has been rendered and 
satisfied as above. The company does not prejudice by this clause any defenses 
to such action which it may be entitled to make under this policy." 

The plaintiff in error satisfied the judgment against it on the 15th 
day of April, 1904, and under the strict terms of clause 14 suit should 
have been instituted thereon within 30 days from that time, but by rea- 
son of the correspondence of the parties this period was confessedly 
extended from the 16th of May, 1904, until the 16th day of August, 
1904; and the effect of the decision of the lower court is that what 
occurred operated to suspend said clause to the 16th day of August 
1904, when it was again revived and became operative for a period of 
30 days, thereby requiring suit to be instituted within 30 days from the 
16th of August, 1904. In this view we arc unable to concur, believing 
that the same is neither supported by reason or authority. Clause 14 
was a limitation prescribed by the contracting parties in the interest 
of the insurer, and which should be construed most favorably for the 
insured. Holladay's Adm'r v. Phoenix Ins. Co., 7 U. S. App, 325, 
51 Fed. 715, 2 C. C. A. 463 ; Cotten v. Fidelity & Casualty Co. (C. C.) 
41 Fed. 506; 2 May on Insurance (3d Ed.) § 478; 2 Wood on Fire 
Insurance (2d Ed.) 120. 

The insurer had the right to insist on the enforcement of this special 
limitation, but upon departing^herefrom, certainly in the absence of ex- 
press stipulation to the contrary, what was done operated, not as a 
suspension of the clause, but a waiver thereof, and after such waiver 
the general statute of limitations of the state, and not the special time 
named in the contract, governed the parties in the enforcement of the 
same. The reason for this is apparent, and this case is a striking illus- 
tration of what would be the ill effect of a contrary doctrine. No one 
would ever know when, as to such contracts, the statute of limitations 
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began or ceased to run. It would not be determinable from an ex- 
amination of the contract, nor from the state statute, but would de- 
pend upon an uncertain and indefinite state of facts, as to which per- 
sons might think differently, and bring about a chaotic condition, which 
would ht exceedingly undesirable. The requirement to sue within 30 
days is a stringent clause at best in contravention of the general law 
on the subject, and only enforcible because of the special agreement of 
the parties; and it is one that cannot and should not be revived by 
implication, if once lost ; and, besides, the equities of the case would be 
unfavorable to the adoption of such a policy. The insurer knowing 
his rights under the general law could afford to waive the clause in 
question, in order to effect an adjustment, and the assured likewise to 
msJce or entertain such a proposition, realizing that by so doing he 
would forfeit nothing, and upon failure proceed by suit within the 
statutory period to enforce his claim. The contrary view would result 
in making practically impossible any effort at compromise between the 
parties, certainly so far as the assured is concerned. If it be suggested 
that the benefit of the clause, so far as securing speedy adjustment, 
would be lost, the answer is that at least a specific contract for revivor 
of the special limitation contemplated after the failure of the settle- 
ment should be had, if it is proposed to avoid the statutory limitation. 
This question would seem to be precluded, so far as this court, is con- 
cerned, by .the decisions of the Supreme Court of the United States ; 
and certainly the decisions of two of the states of this circuit, namely, 
Maryland and West Vii^nia, are to the same effect. In Semmes v. 
Hartford Insurance Co., 13 Wall. 168, 20 L. Ed. 490, a 12 months' 
limitation in an insurance policy having expired, when it was im- 
possible by reason of the war for the insurer to sue, the Supreme Court 
held that such limitation was avoided, and not merely suspended: 
and in an able and elaborate opinion Mr. Justice Miller distinguished 
between the effect of such clauses in contracts and the ordinary 
limitation prescribed by statute. He said: 

*'We are of opinion that ttie period of 12 months which the contract allowed 
the plaii^tiff for bringing his BUit does not open and expand itself so as to 
receive within it three or four years of legal disability created by the war, 
and then close together at each end of that period, so as to complete itself, 
as though the war had never occurred. It is true that in regard to the limita- 
tion imposed by statute this court has held that the time may be so computed, 
but there the law imposes the limitation, and the law imposes the disability. 
It is nothing, therefore, but a necessary legal logic that the one period should 
be taken from the other. * * * Sach is not the case as regards this con- 
tract. I'he defendant has made its own special and hard provision on that 
subject • * * Now, this contract relates to the 12 months next succeeding 
the oocurrence of the loss, and the court has no right, as in the case of a 
statute, to construe it into a number of days equal to 12 months, to be made up 
of the days in a period of five years in which the plaintiff could lawfully have 
commenced his suit So, also, if the plaintiff shows any reason which in law 
rebuts the presumption, which, on the failure to sue within 12 months, is 
by the contract made conclusive against the validity of the claim, that presump- 
tion is not revived again by the contract It would seem that when once 
rebutted fully nothing but a presumption of law, or presumption of fact, 
will again revive it There is nothing in the contract which does It, and we 
know of no such presumption of law. Nor does the same evil consequence 
follow from removing absolutely the bar of the contract, that would from 
removing absolutely the bar of the statute; for, when the bar of the contract 
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is removed, there still remains the bar of the statate, and, llioagii the plate.- 
tiff may show by his disability to sue a sufficient answer to the twe^e 
months provided by the contract, he must still bring his suit withhi the 
reasonable time fixed by the legislative authority; that Is, by tlie statute of 
limitati<His." 

In Thompson v. Phoenix Insurance Co., 136 U. S. 287, 10 Sup. Ct. 
1019, 34 L. Ed. 408, 298, Mr. Justice Harlan speaking for the court,* 
in considering a provision of a character similar to the one under con- 
sideration said: 

"While the validity of such a stipulation cannot be disputed (Riddlesbarger 
V. "Hartford Ins. Co., 7 Wall. 386, 389, 19 L. Ed. 257), we do not doubt that 
it may be waived by the company, and such waiver need not be in writing. 
It may arise from such a course of conduct on its part as wUl equitably 
estop it from pleading the prescribed limitation in bar of the suit by the 
insured." 

In the same case, on page 299 of 7 Wall. (19 L. Ed. 257), the learned 
justice further said (citing from Mickey v. Insurance Co., 35 Iowa, 
174, 180, 14 Am. Rep. 494) : 

**It would be contrary to justice for an Insurance company to hold out the 
hope of an amicable adjustment of the loss, and thus delay the action of the 
insured, and then be permitted to plead this very delay, caused by its course 
of conduct, as a defense to the action when brought" 

In Hartford Insurance Co. v, Unsell, 144 U. S. 439, 448, 12 Sup. 
Ct. 671, 36 L. Ed. 496, the Supreme Court of the United States con- 
sidered the effect of a waiver of the provisions of a contract of the 
kind, and what constituted such waiver, and the forfeitures thereof, 
and quoting from the opinion of Mr. Justice Bradley, in Insurance Co. 
V. Norton,- 96 U. S. 234, 24 L. Ed. 689, said: 

"We have recently in the case of Insurance Ck>. v. Norton, 96 U. S. 234, 
24 L. Ed. QS8, sliown that forfeitures are not favored in the law; and the 
courts are always prompt to seize hold of any circumstances that indicate an 
election to waive a forfeiture, or any agreement to do so on which the 
party has relied and acted. Any agreement, declaration, or course of action 
on the part of an insurance company, which leads a parly insured honestly 
to believe that by conforming thereto a forfeiture of his policy will not be 
incurred, followed by due conformity on his part, will and ought to estop 
the company from insisting upon the forfeiture." 

And in the further progress of the opinion, on page 450 of 144 U. 
S. page 674 of 12 Sup. Ct (36 L. Ed. 496), the court said: 

"It is always open for the insured to show a waiver of the condition or 
a course of conduct on the part of the Insurer which gave him just and 
reasonable ground to infer that a forfeiture would not be exacted. But it 
must be a just and reasonable ground, one on which the insured has a right 
to rely." 

The case of Semmes v. Insurance Co., supra, was followed by the 
Court of Appeals of Maryland in Eamshaw v. Sun Mutual Aid 
Society, 68 Md. 465, 475, 12 Atl. 884, 6 Am. St. Rep. 460, and by the 
Supreme Court of Appeals of West Virginia, in Galloway v. Standard 
Fire Ins. Co. (W. Va.) 31 S. E. 969, 971. To the same effect is 
Insurance Co. v. Baker, 163 111. 240, 38 N. E. 627; Eliot Nat. Bank 
V. Beale, 141 Mass. 666, 670, 6 N. E. 742; Jackson v. Fidelity & 
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Casualty Co. of N. Y., 41 U. S. App. 652, 562, 76 Fed. 365, 21 C. C. 
A. 394. 

A further citation of authority is not deemed necessary, as we feel 
not only bound by those given, but are convinced of the soundness of 
the rule adopted, as well as the justice of the conclusions that flow 
therefrom. Many of the authorities, upon each side of the question 
will be found in the interesting discussion of the subject in the lower 
court's opinion, to which we refer (140 Fed. 718, supra). 

The rulings of the court as set forth in the bills of exception Nos. 
1 to 8, inclusive, may doubtless have been correct under the court's 
view of the suspension, as distinguished from the waiver of clause 14 
of the policy, as the parties to the correspondence on behalf of the de- 
fendant in error may not have had authority to waive any of the 
provisions of the policy, including the extension of the time under 
which suit might be instituted; but if the suspension was not a prac- 
tical question, the clause having been previously waived by the course 
of conduct of the defendant company respecting the same, then mani- 
festly the letters sought to be introduced should have been admitted 
as a part of and along with the other correspondence between the 
parties, or their agents, as to the adjustment of the claim. The re- 
jected letters consisted of certain correspondence between the plaintiff 
and the local and state agents of the defendant, and between said 
agents themselves, regarding the adjustment of the claim in suit and 
which was a mere continuation of the same adjustment admitted to have 
been under consideration for 90 days, after the 30-day limitation under 
which suit might be brought had expired. These letters, together 
with the explanation of the circumstances under which and why they 
were written, should have gone to the jury along with the other 
communications had between the parties upon the issues joined, and 
it cannot be said that the plaintiff may not have been prejudiced be- 
cause of such failure. Boston & Albany R. R. Co. v. O'Rielly, 158 
U. S. 334, 337, 15 Sup. Ct. 830, 39 L. Ed. 1006, and cases cited; 
Resurrection Gold Mining Co. v. Fortune Gold Mining Co., 64 C. C. 
A. 180, 189, 129 Fed. 668. 

The objections to the rulings of the trial court, as shown by bills of 
exception 9 and 10, appear not to be well taken, and certainly in a 
subsequent trial the questions therein raised will become immaterial. 

It follows from what has been said that the action of the lower court 
should be reversed, with costs, and the case remanded thereto, with 
directions to award a new trial, the same to be had in accordance with 
the views herein expressed. 

Reversed. 
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LINSTROTH WAGON CO. T. BALLBW.^ 

(Glrciilt Ooort of Appeals, Fltth Girciiit. Janiuay % 100T.| 

No. 1,572. 

BjnTKBTTFroT— Aonon Pkhdiho nr Stati CJovxp-JuooicBiT-OoiraLiJKTa- 

Before tbe filing of an inrolantaiy petition, claimant Inatitated milt 
In a state conrt to recover specific personal property alleged to baye 
been purcbased by tbe bankrapt by frandnlait representations, and 
obtained a writ of sequestration under wblcb tbe property was seized. 
Bankruptcy proceedings were tben Instituted, and tbe trustee, by leave 
of tbe state court, Intervened and unsuccessfully defended tbe suit, lu 
wblcb claimant recovered judgment for tbe return of tbe property. Held^ 
that the state court's Jurisdiction was not lost or in any way affected 
by tbe filing of tbe bankruptcy petition, or by tbe subsequent adjudica- 
tion tbat tbe buyer was a bankrupt, and tbat, so far as tbe properly or 
its proceeds were concerned, tbe Judgment was conclusive on tbe 
trustee as a person acquiring an Interest pendente lite, tbougb be was not 
a neoessaiy party. 

[Ed. Note. — ^For cases in point, see Gent Dig. voL e. Bankruptcy, |§ 
819, 822.] 

Appeal from the District Court of the United States for the North- 
em District of Texas. 

On July 12, 1904, one W. M. Morgan, wbo resides and does business In 
Corslcana, Navarro county, Tex., made bis application to tbe Llnstrotb Wagon 
Company, tbe appellant, at Its place of business. In St Louis, Mo., to buy 
a lot of its wagonji on a credit of four, six, and elgbt montbs. Before ac- 
cepting Morgan's orders, tbe appellant Investigated bis commercial standing, 
and ascertained, from his report and statement made to R. G. Dun k Ck>/s 
Commercial Agency, tbat be claimed to bave assets amounting to $62,604.33, 
wltb liabilities amounting to only $23,432.74, and sbowbig tbat bis assets 
Included cash value of stock on band of $27,980.15, casb value of stock In 
transit, $6,000; accounts and bills receivable considered good, $26,7^2, and 
real estate of the value of $4,000, over and above exemptions. His liabilities 
consisted of amounts due upon open accounts, $200.38; for merchandise 
closed by notes, $22,632.36; loans from bank, $600. Thereupon, and relying 
on tbe said statement so made by Morgan, bis orders for 60 wagons on tbe 
terms proposed were accepted and the goods were shipped to blm to Cor- 
slcana, Tex., and to Ennis, Tex. On August 10, 1904, be executed and de- 
livered to appellant bis notes for tbe specified payments. On or about Octo- 
ber 27, 1904, tbe appellant received an invitation from Morgan to attend a 
creditors' meeting at Corslcana on tbe 8tb of November, following. Appel- 
lant tben began investigations, which satisfied it tbat tbe statements made 
by Morgan to B. Q. Dun's Commercial Agency were false, and fraudulently 
made for tbe purpose, and with tbe hitention of establishing a false basis of 
credit, and were made with tbe fraudulent Intent to deceive tbe oonmierclal 
world generally, and tbe appellant in particular, and tbat Morgan, at tbe 
time said statements were made, was Insolvent and bis liabilities largely 
exceeded bis assets. Ais soon as appellant discovered tbe fraud perpetrated 
upon it, it elected to rescind tbe contract of sale, and on November 7, 190^ 
brought suit in the proper state court against Morgan, and obtained writs 
of sequestration for tbe seizure of tbe goods to be held subject to tbe order 
of the court, and prayed judgment for the wagons, for costs and for gen- 
eral relief. One of these writs of sequestration was executed immediately 
by seizing tbe wagons found In Navarro oounty. Two days after tbe bring- 
ing of the suit by tbe appellant in tbe state court, as just recited, certain 
creditors of Morgan presented an involuntary petition in bankruptcy against 
him In tbe bankruptcy court for tbe district wblcb embraced Morgan's resi- 
dence, and on tbe following day, to wlt» Novemb^ lOtb, made an aps^lcatloa 

• Bebearing denied F^ruary 19, 1907. 
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to the referee for the appointment of a receiver to take poeseseloo of the 
property belonging to the bankrupt's estate until a trustee could be appoint- 
ed and had qualified. Such receiver was Immediately appointed, and took 
possession of the bankrupt's estate, including the goods claimed in the ap- 
pellant's suit and on some of which the writ of sequestration to the sheriff 
of Navarro county had been levied. On December 13th the receiver retumcQ 
an inventory of all the property belonging to the bankrupt estate, as far as 
the same had then come to his knowledge, including therehi the goods claimed 
by the appellant, and on January 4, 1905, the receiver applied for an order 
to sell all of the property free from incumbrances, of which application notice 
was duly given to all the known creditors and parties in interest to show 
cause, if any there be, why the sale should not be made. On December 81, 

1904, W. M. Morgan & Bro. were du]y adjudicated bankrupts. Pending the 
giving of the notice of the application for sale, the first creditors' meeting 
was held on January 23, 1905, at which meeting the appellee, who resided 
in Ck)r8lcana, Tex., was appointed . trustee, and on the same day was, as 
such trustee, ordered to sell all of the property which had been so inventoried 
by the receiver. On February 11, 1905, the appellant, on leave, amended 
its petition in the state court, by showing to the court what had been done 
under the sequestration writs and adding the following averment: ''Plain- 
tiff is informed and believes and here charges that subsequent to the levy 
and seizure of the wagons by the sheriff of this county (Navarro) and sub- 
sequent to the time when the writ to Ellis county should have been levied, 
certain of the creditors of defendant W. M. Morgan filed a petition in the 
United States District Court at Dallas, Tex., to have him adjudged a bankrupt, 
and that thereafter said Morgan was adjudged a bankrupt by said court 
and the defendant, Ballew, has been appointed trustee for his estate, and is 
now as such trustee in -the possession of all of said wagons here sued for, 
claiming same as a part of the said Morgan's estate. Plaintiff now aks that 
said Ballew, trustee in bankruptcy, be made a party hereto, and that on 
trial it have judgment for its said wagons against both Morgan and Ballew. 
It further prays for costs and general relief." On this amended petition 
there is indorsed: "I hereby accept service of the above petition, waive is- 
suance of citation and enter my appearance at March term, February 11, 

1905. [Signed] W. W. Ballew, Trustee of W. M. Morgan." 

The trustee presented a plea in abatement to the Jurisdiction of the state 
court, in which he set up, in substance: *'^hat the suit of the Linstroth 
Wagon Company was instituted against W. M. Morgan within less than 
four months prior to the bankrupt proceedings instituted against W. M. Mor- 
gan by Jos. W. Moon Buggy Company et al., in the United States District 
Court for the Northern District of Texas ; that at the time of the filing of this 
suit against W. M. Morgan by plaintiff herein, the said Morgan was in pos- 
session of the goods sued for, under valid contract and purchase, and that 
the title to said goods had passed to Morgan long prior to the filing of the 
suit herein, and that when Morgan was adjudicated a bankrupt the title 
to said goods vested in said W?. W. Ballew, immediately upon his election 
as trustee, and that no action in this court can defeat the Jurisdiction of the 
bankruptcy court Ui the administration of all the assets that were in the 
possession of Morgan at the time of the filing of the petition In bankruptcy, 
and for four months prior thereto; that this suit was instituted only a few 
days before bankrupt proceedings were filed, and that the right of the 
bankruptcy court over the property is not only superior to that of the state 
court, but is exclusive, regardless of aAy action taken in the state court 
whose Jurisdiction in such cases is divested by the bankruptcy proceedings, 
and this court has no right to further proceed herein." The same matter 
substantially was presented in exceptions to the plaintiff's petition, and not 
waiving the plea to the Jurisdiction or the exceptions to the petition, the 
trustee answered with a general denial, and plead specially that the ap- 
pellant had not relied upon the report made by Morgan to Dun's Mercantile 
Agency, but was specifically notified that the agency did not accept that 
report as correct, and had informed the plaintiff that the property state- 
ment of Morgan in his report to that agency was greatly exaggerated and 
that as a matter of fact he was, in all probability, insolvent, and that thus, 
140 F.-^ 
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with full and timely notice of the Insolvency of Morgan, the plaintiff made 
an absolute sale of the goods to Morgan and accepted his notes therefor with- 
out making further Inquiry, He plead further that if it should be held that 
the i)lalntlff is entitled to recover the goods by reason of the avowed false 
rind fraudulent statements, the goods have In fact been in the possession of 
Morgan and the trustee for more than six months under claim of title and 
the goods have been stored in the warehouse of Morgan, and he and the 
trustee have been compelled to pay rent upon the warehouse and Insurance 
upon the goods, and that plaintiff is liable for the storage of the goods and 
for the freight paid from St Louis to Corsicana and Ennis, and for insurance 
upon the goods ; that the freight, storage, and Insurance are reasonably worth 
$1,200, which is a lien up6n the property which the trustee is entitled to have 
foreclosed and the property sold to satisfy the same, concluding with ap- 
propriate prayers. 

On April 25, 1905, the case In the state court came on for trial. Plaintiff 
appeared by its attorney, Morgan made default, W. W. Ballew, trustee, ap- 
peared in person, and both the parties present announced ready for trial. 
A jury was waived, and all questions of fact, as well as of law, were sub- 
mitted to the court, which, having heard the pleadings read, and the evidence 
adduced, and the argument of counsel, was of the opinion that the property 
sued for, to wit, 50 complete Linstroth wagons, were^ obtained from the 
plaintiff by W. M. Morgan through false representation^, and that therefore 
plaintiff Is entitled to recover the same, and entered judgment accordingly. 
The decree further recites that it appeared to the court that on the 7th of 
November a writ of sequestration was issued in the cause at the instance of 
the plaintiff, and went into the hands of the sheriff of Navarro county, by 
virtue of which he seized and took into his possession certain wagons situated 
in Navarro county, Tex., described as follows (giving particular description), 
which wagons were afterwards delivered by the sheriff to L. Carpenter, the 
receiver appointed by the referee, and that the sheriff took the receiver's re- 
ceipt for the same, and that the defendant, Ballew, trustee, as such trustee, 
is In the possession of, and claiming certain of the foregoing described wagons, 
including those delivered by the sheriff to the receiver as belonging to the 
bankrupt estate, described and valued as follows (giving a minute description 
with value), and announcing that it was the finding of the court that plain- 
tiff is entitled to Judgment against said Ballew as trustee for the said wagons 
in his possession as such trusteCf gave and caused to be entered the appropriate 
judgment. Thereafter, on June 28, 1905, the appellant filed its application 
before the referee, claiming title to the property which had been adjudged to 
it against W. M. Morgan and against the trustee by the said court, which 
application the referee set down to be heard on the 12th day of July, 1905, 
and issued a rule requiring the trustee to show cause on that day why the 
property should not be delivered by him to the appellant. On the day named 
the trustee filed his answer to the application. In which he set up substan- 
tially the same matters he had urged by his plea, exceptions, and answer 
in the state court. To this answer of the trustee the appellant replied by 
exceptions that the matters stated were not responsive to the Issue pre- 
sented by the plaintiff, are evasive and show no cause of defense against 
the cause of action asserted by Linstroth Wagon Comapny; that so much 
of the answer as sets up that the sale to W. M. Morgan had passed to him 
the title to the wagons, presents an issue that had theretofore been ad- 
judicated by the district court of Navarro county, Tex., a court of compe- 
tent jurisdiction with all parties here Interested before It It also denies 
the allegation . in the trustee's answer that It appeared in open court and 
refused to claim the property in controversy, but says it had no notice of 
any order of sale being issued ; that it has never been a party to any pro- 
ceeding in this court, and does not now and never has occupied the posi- 
tion of a creditor of the bankrupt, but shows to the court that, prior to any 
bankruptcy proceedings against Morgan, its status as against him had been 
fixed by the suit begun in the district court of Navarro county, Tex., In 
which the title to the property in controversy was claimed by it, and In 
which suit the question of whether or not the title to the goods in contro- 
versy passed to the bankrupt was adjudicated and decided adversely to the 
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bankrupt and to the trustee. It denies that any judgment by the Districf 
Court of the United States has ever been made, enjoining it from asserting 
title to the goods in controversy, or enjoining the judgment obtained by it 
in the district court of Navarro county, Tex.; that by the order of that 
court, the plaintiff was directed to present its application to this court for 
the delivery to it of said goods. 

In support of the application, and of the trustee's answer thereto, re- 
spectively, the record of the proceedings in the state court and in the bank- 
ruptcy court were submitted, and on the same day the referee made his order, 
dismissing the application for the possession of the property, providing in 
the order that '^nothing herein shall be construed as preventing claimant 
from prosecuting any remedy which he may have against the fund produced 
by the sale of said property in this proceeding." To which action and 
judgment of the referee the appellant excepted, and duly filed its petition, 
asking to have the same reviewed by the judge of the court, stating the 
grounds of its exception and objection to the order, and of its claim for the 
relief asked, which need not be recited here. The claim of the appellant 
on certificate from the referee came on to be heard before the district judge 
on February 20, 1906, when the trustee stated in open court that the prop- 
erty applied for had been sold since the order of the referee, dismissing the 
application, and the petition for review thereof on certificate had been filed. 
Thereupon, the court made the order from which this appeal is taken. The 
order is as follows : 

"It being made to appear to the court that the property In the hands of 
the trustee of the bankruptcy estate, which the claimant Linstroth Wagon Com- 
pany claimed, and by its application to the referee sought to recover, has been 
sold in the due course of the administration of the bankruptcy estate, and 
that the proceeds of said sale are in the hands of the trustee of said estate, 
1% is ordered that the certificate herein be returned to the referee for the 
purpose of incorporating these acts therein. It is further ordered that the 
claimant be, and it is, hereby permitted to present its claim before the referee 
in bankruptcy for the funds arising from the sale of the said property. It 
further appearing to the court that the issue raised by claimant In the 
certificate of the referee has been settled by the sale of the property, it is 
ordered that the certificate of the referee upon coming In with the addi- 
tions made thereto, as above provided, stand dismissed, with costs against 
the Linstroth Wagon Company. To which action of the court the Linstroth 
Wagon Company excepts In open court, and gives notice of appeal to the 
United States Circuit Court of Appeals for the Fifth Circuit. Upon the 
.tnnouncement by the court of its decisions on the certificate of the referee, 
the Linstroth Wagon Company presented in open court, and asked leave to 
file what it termed "an amended petition of complaint," which paper had to 
do with its claim for the value of the wagons sold by the referee as such value 
was fixed in a judgment of the district coufit of Navarro county, Tex. The 
court denied leave to file said amended petition of complaint, and directed 
that whatever papers the Linstroth Wagon Company desired to file in con- 
nection with such claim be filed before the referee in bankruptcy for his 
action thereon. To which refusal and action of the court the Linstroth Wagon 
Company excepted, and gave notice of appeal to the United States Circuit 
Court of Appeals for the Fifth Circuit" 

H. L. Stone, for appellant. 

J. E. Cockrell, Edward Gray, and W. W. Ballew, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

The features of this case call to mind the opinion which seems to 
have been quite prevalent in many quarters at one time while the bank- 
rupt act of 1867 was in force, that the moment a man is declared bank- 
rupt, the District Court, which has so adjudged, draws to itself, by that 
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act, not only all control of the bankrupt's property and credits, but 
that no one can litigate with the trustee contested rights in any other 
court except in so far as the Circuit Courts had concurrent jurisdiction, 
and that other courts could proceed no further in suits of which they 
had, at that time, full cognizance; as the result of which opinion the 
practice became prevalent to bring any person who contested with the 
trustee any matter growing out of disputed rights of property or con- 
tracts, into the bankruptcy court by service of the rule to show cause, 
and dispose of their rights in a summary way. Against this view of 
the matter and practice which for a time sweepingly prevailed, the Su- 
preme Court steadily set its face. Eyster v. Gaff et al., 91 U- S. 525, 
23 L. Ed. 403. On the going into effect of the present act, some of 
the referees in bankruptcy and of the judges of those courts, unmind- 
ful of the teaching of the Supreme Court under the act of 1867, or dis- 
regarding its lesson, began to follow the practice which had prevailed 
under that act against which the Supreme Court had steadily set its 
face. With the usual tendency toward the growing weight of prec- 
edents, that practice had extended and become widely prevalent be- 
fore the case of Bardes v. Hawarden Bank (U. S.) 20 Sup. Ct. 1000, 
44 L. Ed. 1175, distinctly presented for the decision of the Supreme 
Court the question as to whether under the act of 1898 a E&strict 
Court of the United States, in which proceedings in bankruptcy had 
been commenced and are pending under the act, has jurisdiction 'to 
entertain a suit by a trustee in bankruptcy against a person holding 
and claiming as his own, property alleged to have been conveyed to 
him by the bankrupt in fraud of creditors. It was considered that the 
determination of this question depends mainly upon the true construc- 
tion of section 2 and section 23 of the present act (Act July 1, 1898, c. 
541, 30 Stat. 545, 546, 552, 553 [U.^ S. Comp. St.^ 1901, pp. 3420, 
3431]), which sections are embodied, in haec verba, in the opinion of 
the court, and the question of their effect, considering the language of 
each and their relations to one another, was approached by referring tc 
the terms, and to the judicial construction of the bankrupt act of 1867, 
and comparing its provisions as to the jurisdiction of proceedings in 
bankruptcy, and as to the 0|^ginal jurisdiction of actions at law and 
suits in equity with the provisions of the present act ; and after a full 
review and discussion of previous decisions and provisions of the act 
under which they were made, and of the analogous provisions of the 
present act, it was held that the provisions of section 23b control and 
limit the jurisdiction of all courts over suits brought by trustees to re- 
cover property from third parties, or to set aside transfers of prop- 
erty to third parties alleged to have been fraudulently made as against 
creditors, and that the District Court of the United States can, by 
the proposed defendant's consent, but not otherwise, entertain juris- 
diction over such suits. 

On the same day, and through the same justice as its organ, the 
Supreme Court announced its decision in White v. Schloerb (U. S.) 
20 Sup. Ct. 1007, 44 L. Ed. 1183. That case, therefore, can hardly 
be considered or read so as to qualify the opinion in Bardes v. Bank. 
In entire consistency with all the reasoning in the opinion in the Bardes 
Case, the White Case held that, after an adjudication in bankruptcy, 
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an action of replevin in a state court cannot be commenced and main* 
tained against the trustee for property in the possession of and claim- 
ed by the bankrupt at the time of the adjudication, and in the posses- 
sion of the trustee in bankruptcy at the time the action of replevin is 
begun, and that the District Court sitting in bankruptcy has jurisdic- 
tion by summary proceedings to compel the return of property so 
seized. This decision rests on principles that are elementary. 

A year later the Supreme Court, speaking through the same dis- 
tinguished justice, who announced the decisions in tibe cases just cit- 
ed, announced its decision in Bryan v. Bernheimer, 181 U. S. 197, 21 
Sup. Ct. 557, 45 L. Ed. 814, reciting that the property involved in that 
controversy was not held by Davidson (private assignee of the bank- 
rupt) under any claim of right in himself, but under a general assign- 
ment, which was itself an act of bankruptcy ; that no trustee had been 
appointed; that the sale by Davidson to Bernheimer was made after 
and with knowledge of the petition in bankruptcy; that Bernheimer 
consented to the form of proceeding, and that therefore the District 
Court, as a court of bankruptcy, was authorized to decide the matter 
in a summary way; which, in effect, means that Bernheimer was not 
an adverse claimant, and that he had expressly submitted his claim to 
the court in that proceeding. 

In the case of Mueller v. Nugent, the claimant held the money in 
controversy as the agent of his father, the bankrupt, and without any 
claim of adverse interest in himself ; and though he had not, like Bern- 
heimer, submitted himself to the jurisdiction of tlie bankruptcy court, 
he was held to be amenable to the control of that court by summary pro- 
ceedings. 184 U. S. ^p. 17, 18, 22 Sup. Ct. 269, 46 L. Ed. 405. In 
the course of the opinion in this case, the remark was made that the 
filing of the petition is a caveat to all the world and in effect an at- 
tachment and injunction. In reference to which remark, the Su- 
preme Court afterwards said that it was made in regard to the par- 
ticular facts in the case in which it was used. York Manufacturing 
Co. V. Cassell, 201 U. S. 353, 26 Sup. Ct. 481, 50 L. Ed. 782. It was 
also said in the Bernheimer Case that the remark made in the Bardes 
Case, that the powers conferred on courts of bankruptcy by clause 3 
of section 2, and by section 69 (30 Stat. 545^665 [U. S. Comp. St 1901, 
pp. 3421, 3450]), after the filing of the petition in bankruptcy, can 
hardly be considered as authorizing the forcible seizure of such prop- 
erty in the possession of an adverse claimant, was an inadvertence, 
and upon a question not arising in the case then before the court 
which related exclusively to the jurisdiction of the suit by the trustee 
after his appointment. The Supreme Court has never held itself 
bound by any part of an opinion in any case which was not needful to 
the ascertainment of the right or title in question between the parties. 

Mr. Chief Justice Marshall said, in Cohens v. Virginia, 6 Wheat. 
399, 5 L.Ed. 257: 

'*It 1b a maxim not to be disrc^rarded tbat general expressions in every 
opinion are to be taken in connection with tbe case in wbicb tbose expressions 
are used. If they go beyond tbe case, they may be respected, but ought not 
to control the Judgment in a subsequent suit, when the very point is presented. 
The reason of this maxim is obvious. The question actually before the court 
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Is investigated with care, and considered In its foil extent Other principles 
which may serve to illustrate it are considered in their relation to the case 
decided, but their possible bearing on all other cases is ^seldom completely 
investigated." 

And, in Carroll v. Lessee of Carroll et al., 16 How. 287, 14 L. Ed. 
936, Mr. Justice Curtis referred to Ex parte Christy, 3 How. 292, 11 
L. Ed. 603, and Peck v. Jenness et al., 7 How. 612, 12 L. Ed. 841, as 
illustrations of the rule that: 

*'Any opinion given here or elsewhere cannot be relied on as a binding au- 
thority, unless the case called for its expression. Its weight of reason must 
depend on what it contains." 

The trustee takes the property of the bankrupt in cases unaffected 
by fraud, in the same plight and condition that the bankrupt himself 
held it, subject to all the equities impressed upon it in the hands of 
the bankrupt, except in cases where there has been a conveyance or 
incumbrance of the property, which is void as against the trustee by 
some positive provision of the statute. Thompson v. Fairbanks, 196 
U. S. 626, 25 Sup. Ct. 306, 49 L. Ed. 577. The District Court has 
power to ascertain in a particular case presented whether the claim 
asserted is an adverse claim, within the meaning of the provisions of 
the bankruptcy law, existing at the time the petition was filed, and in 
accordance to the conclusion reached, that court will retain jurisdiction 
or decline to adjudicate the merits. In many cases the jurisdiction 
may depend upon the ascertainment of facts involving the merits, and 
in that sense the court exercises" jurisdiction \n disposing of the pre- 
liminary inquiry, although the result may be that it will find it can- 
not go further. And in a case where the court erroneously retains 
jurisdiction to ascertain the merits, its action can be corrected on re- 
view. Louisville Trust Co. v. Comingor, 184 U. S. 26, 22 Sup. Ct. 
293, 46 L. Ed. 413; Mueller v. Nugent, 184 U. S. 15, 22 Sup. Ct. 269, 
46 L. Ed. 405. 

The numerous reported cases decided by the Supreme Court, be- 
ginning with Bardes v. Bank, and including Manufacturing Co. 
V. Cassell, supra, illustrate the application to particular cases of the 
sound construction placed upon the provisions of section 23, in Bardes 
V. Bank, and aid in the inquiry as to whether a given claimant is, in 
truth, an adverse claimant within the meaning of the provisions of that 
section, but did not, and do not, qualify the construction put upon those 
provisions in that case. The amendatory act of 1903 gave concurrent 
jurisdiction to the courts of bankruptcy and any state court which 
would have had jurisdiction if bankruptcy had not intervened, of suits 
by a trustee for the purpose of such recoveries as are authorized by 
section 60, subd. b, and section 67, subd. e (30 Stat. 562, 564 [U. S. 
Comp. St. 1901, pp. 3445, 3449]), in addition to those which could be 
entertained by the consent of the proposed defendant. These amend- 
ments do not touch the case of the appellant. It does not claim the 
property here in controversy under any transfer from the bankrupt; 
it expressly disclaims being a creditor of the bankrupt at the time of 
the institution of this suit. The suit is not founded upon a claim from 
which a discharge in bankruptcy would be a release, and therefore is not 
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subject to the provisions of section 11a (30 Stat. 549 [U. S. Comp. St. 
1901, p. 3436]). Before the filing of the involuntary petition, which 
imparted life to the jurisdiction of the court of bankruptcy as to Mor- 
gan and his estate, the appellant asserted its title to the specific per- 
sonal property, dearly marked, branded, and distinctly pointed out, 
which it sought to recover against the bankrupt, then in possession of 
it, and obtained appropriate preliminary process for placing the prop- 
erty in safe custody pending the trial of appellant's title thereto. It 
did not seek to acquire or fix a lien by the levy of its writs of sequestra- 
tion, or by the recovery of a judgment, but to establish its rights to 
the specific property and recover, lawfully, the possession of it. The 
appellant could not have sued in the Circuit Court, because the value 
of the property was less than $2,000 ; it could not sue in the United 
States District Court, because that court had no jurisdiction in civil 
cases, apart from its jurisdiction as a court of bankruptcy, and its 
jurisdiction as a court of bankruptcy had then not yet been vitalized by 
the filing of the involuntary petition. Therefore, it could invoke the 
jurisdiction of the proper state court only, which it did, and by its pe- 
tition and the suing out of the writs for which it prayed, that court ob- 
tained jurisdiction of the cause, and the jurisdiction was not lost, or 
in any way affected by the subsequent filing of the involuntary petition 
against Morgan, or by the subsequent adjudication that he was a bank- 
rupt. The trustee might have obtained leave of the court of bank- 
ruptcy to appear and defend the suit, and have so appeared by leave 
of the state court ; but he was not a necessary party, and whether he 
did so appear or not the suit could proceed to final judgment which 
would be binding on the trustee equally with any other party acquiring 
an interest pendente lite. Therefore, so far as the property itself 
or the admitted proceeds of that property are concerned, it is imma- 
terial whether we consider that the trustee became or not, legally, a 
party to the litigation in the state court. It is conceded that he did per- 
sonally appear and plead, and that the issue as to the title was not only 
directly involved as against the bankrupt who made default, but was 
ably contested by the trustee by demurrer, plea, and answer. The 
physical facts appear to have been undisputed. The conclusions of 
law and fact deducible therefrom were directly and fully considered, 
and the appellant's ownership of the property adjudged. 

It follows that the District Court erred in retaining possession of 
the appellant's property and proceeding to dispose of the same; and 
that it also erred in dismissing the appellant's application to review and 
correct the erroneous proceedings had before and by the referee, which 
were duly brought to the attention of the court by the proper certif- 
icate; that, in the condition things were at the time the certificate 
came on to be heard before the District Court, it should have ordered 
that the proceeds of the sale of the property in the custody of the 
court should be surrendered to the appellant, and without any costs 
against it or any deduction from the amount of the proceeds to meet 
the expenses and charges which were claimed by the trustee, or by 
any of the officers of the court of bankruptcy or the parties to the 
proceedings in that court as a lien against that fund. In support of 
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this conclusion, and without further present argument, we refer to 
the opinion of this court in Beach et bL v. Macon Grocery Co. et al., 
125 Fed. 613, 60 C. C. A. 557. 

The action of the District Court sought to be reviewed on this ap- 
peal is wholly reversed, and the cause is remanded to that court, with 
directions to take order therein in accordance wiUi the conclusions 
above expressed. 



ASHBURN V. GRAVES et al. 

GRAVES et al. v. CRAWFORD et aL 

(Circuit Court of Appeals, Fifth Circuit January 22, 1907. On Rehearing; 
February 26, 1007.) 

Nos. 1,506, 1,525. 

1. Quieting Title— Right of Action— Possbssiow. 

In the absence of any local statute affecting the question, a salt In equity 
to remove a cloud upon the title to real estate cann6t be maintained in a 
federal court by a complainant out of possession. 

[Ed. Note.— For cases in point, see Cent. Dig. vol. 41. Quieting Title, il 
8-11,44,45.] 

2. Same— Cloud on Title— Deed Void on Its Face. 

A deed executed by a stranger to the title, or which for other reasons is 
void on its face, to convey title creates no such cloud upon the title as con- 
fers jurisdiction on a court of equity of a suit for its cancellation. 

[Ed. Note.— For cases in point, see Cent. Dig. voL 41, Quieting Title, 
§ 20.] 
8. Injunction— Trespass— Pleading. 

A bill to enjoin trespass by the cutting of trees does not state a case 
within the jurisdiction of equity, where it shows that the trees are forest 
trees, valuable only for lumber, and there Is no allegation that the- de- 
fendant is insolvent; and a mere allegation that complainant will suffer 
irreparable injury, without stating facts to support it, is not sufficient 

[Ed« Note. — ^For cases in point, see Cent. Dig. voL 27, Injunction, H 232, 
236.1 

Appeal and Cross-Appeal from the Circuit Court of the United 
States for the Southern District of Georgia. 

This is a suit in equity by Jennie L. Graves, Minnie C. Graves, and Ida 
Graves, citizens of New York, against H. T. Crawford, William McMuUin, 
John McMullin. W. W. Ashbum, and John W. Hightower, citizens of Georgia. 
The property involved in the suit is real estate situated in the Eighth district 
of Colquitt county, Ga., described as lots numbered 353, 354, 383, and 381. 
containing 1,960 acres, worth $10,000. 

The bill shows that Eli Graves acquired the title from the state of Georgia ; that 
he conveyed it to Joel S. Graves March 22, 1848; that on June 8, 1855, Joel S. 
Graves conveyed the lands to Cyrus S. Graves, who died in 1863; and that the 
title passed by operation of law to the complainants, two of whom are the 
children, and one the widow, of Cyrus S. Graces. The oomplainants claim 
to have inherited title to the lands from Cyrus S. Graves. The lands are al- 
leged to be valuable on account of the heavy growth of pine timber thereon. 

The following is a condensed statement of the material averments of the 
bill on which the complainants based their right to relief : - Complainants in 
the year 1889 consulted A. T. Mclntyre, Sr., of the firm of Mclntyre & Mc- 
Intyre, attorneys at law, as to the protection of the lands from trespassers. 
Mclntyre, Sr., advised complainants to obtain the services of William Mc- 
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Mnllln to protect tbe lands from trespa88er& Complainants visited and ex- 
amined the lands, and engaged William McMullin **to look after the lands.*' 
He promised to perform this service without charge on accomit of the past 
kindness of one of the complainants to his brother. The complainant Jennie 
L. Graves about April 2, 1899, conveyed all of her interest in the lands to the 
other two complainants. Mclntyre, Sr., was retained to look after com- 
plainants' interest in the land, and to pay the taxes, and funds were left 
with him for that purpose. Ck>mplainant8 left with Mclntyre, Sr., sudi 
''title deeds as they had." (Complainants then returned to New York. Mc- 
lntyre, Sr., prosecuted a suit against one Norman, who was a trespasser 
on part of the lands, and was paid a fee for his services. The complainants 
paid the taxes on the lands to the date of the filing of the bill. 

The only part of the bill which connects W. W. Ashbum wjth the case is 
section 16, which is as follows: "Your orators further aver and charge 
that while the said A. T. Mclntyre so represented your orators as attorney, 
as aforesaid, and was in possession of your orator's title deeds, as aforesaid, 
to wit, on November 5, 1890, the said Mclntyre^ as. a member of the firm of 
Mclntyre & Watson, undertook to convey by deed, and in behalf of said 
firm of Mclntyre ft Watson, to said W. W. Ashbum, the title to the north 
half of the lot No. 353, which deed is recorded on the records of the clerk 
of the superior court of Colquitt county, Ga., February 1, 1890. The said 
W. W. Ashbum accepted said conveyance with full notice that the title to 
said lot of land was in your orators, and that the said Mclntyre ft Watson 
had no title thereto. And your orators further aver and charge that the 
said deed constitutes a cloud upon the title of your orators' said lands. And 
the said north half of said lot being still covered with a heavy growth of 
marketable pine timber, and being chiefiy valuable by reason of the opportu- 
nity to sell said timber, the said cloud upon your orators' title prevents your 
orators from selling the said timber, to the great wrong and injury and loss 
of your orators; and your orators further aver and charge on information 
that the said W. W. Ashbum has leased the timber privileges on the said 
north half of said lot No. 353 to the said John W. Hightower, who is about to 
proceed, under the said W. W. Ashburn, to cut and convey away said timber, 
to tbe great wrong and injury of your orators, and through other persons 
acting under him has boxed the trees and taken the turpentine from other 
portions of said lot No. 353." 

It is alleged that by fraud or mistake lot No. 883 was sold at a receiver's 
sale; that Mclntyre, Jr., of the firm of Mclntyre ft Mclntyre, who at the 
time were complainants' attorneys, in possession of their deeds, bought the 
lot for $5, saying that he bought for orators, but took deed in his own nama 
The lot was worth $2,500. The facts were concealed from the complainants. 
Afterwards Mclntyre, Jr., died, and Hayes was appointed his administrator. 
By a fraudulent agreement — Hayes being ignorant of the fraud — Hayes, as 
administrator, conveyed lot No. 383 to John McMullin, son of William Mc- 
Mullin, and John McMullin conveyed it to H. T. Crawford. The order of 
sale was obtahied by Mclntyre, Sr., who wrote the conveyances. The bill 
then makes averments charging H. T. Crawford with trespassing on lot Na 
383 in December, 1898; that he commenced **to box trees on said lot for 
turpentine purposes." It also charged that Crawford entered upon the "south 
halves of lots 353 and 354, and cut timber on parts of the same, and used the 
same for turpentine purposes, and is continuing his trespasses thereon, and, 
unless restrained by the orders and decrees of this court, will destroy the 
entire timber and turpentine values of said lots." 

As %o the injury the complainants will suffer, the following averment Is 
made: "Your orators further aver and charge on information that, said 
trespassers, knowing the fact that your orators were defenseless females resid- 
ing in a distant state, have taken advantage of your orators' absence, and 
have advanced from one step to another in the wrongs and injuries upon your 
orators in and .about said lands, and that they have combined and confederated 
in said wrongs with the attorneys and agents aforesaid left by your orators 
in that locality to look after tour orators' interests there, and that, unless 
the trespassers aforesaid are restrained and enjoined by the orders and de- 
crees of this court, your orators will suffer irreparable loss and injury.** 
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The bill contains elaborate allegations as to William McMnllln brlngli^ 
a suit against complainants in a court of law by attachment and obtaining 
judgment for a large sum, and making levy and threatening a sale of com- 
plainants' property; but, as the court below canceled this judgment, and Mc- 
Mullin has not appealed, there is no question before this court as to that part 
of the bill. 

The bill concludes with a prayer for an injunction against all' the de- 
fendants to restrain them from boxing trees on any of the lands; that the 
fraudulent deeds and leases under which defendants hold be canceled, and for 
an accounting and decrees against defendants for the value of turpentine and 
timber used by them, respectively. 

The defendants filed demurrers to the bill. The court overruled the demur- 
rers. The defendants then filed answers. Evidence was taken, and the case 
was tried on its merits. 

The court entered a final decree substantially as follows : That the bill as 
to H. T. Crawford be dismissed for want of equitable cognizance as shown by 
the proof, without prejudice to the right of the complainant to sue at law, the 
title to lot 383 ahd south half of lot 353 not being passed on ; that complain- 
ants have a r>erfect legal title to lots 354, 384, and north half of 353. and arc? 
entitled to the relief prayed against all the other defendants; that the fraud- 
ulent judgment obtained by William McMullin be canceled; that a perpetual 
injunction be granted as to W. W. Ashbum and John W. Hightower and the 
Union Lumber Company, and all persons claiming under them, as to lots 354. 
384, and north half of 353 ; that judgment is given complainants against W. 
W. Ashbum for $379.75 for the turpentine taken from the north half of lot 
353 prior to the filing of the bill ; that judgment is given complainants agaiuFt 
W. W. Ashburn, and his lessees, Hightower and Union Lumber Company, for 
$1,076, for the value of timber cut from the north half of lot 353 pending the 
suit (and in violation of the injunction of the court) ; that the lease made by 
Ashburn to Hightower and the Union Lumber Company be canceled. 

Ashburn appealed from this decree, and assigns that the court erred in over- 
ruling his demurrer to the bill, and in decreeing against him on the merits. 
None of the other defendants appeal. The complainants have sued out a 
cross-appeal. They assign that the court erred in dismissing the bill as to 
H. T. Crawford, and in failing to grant relief against Crawford. 

Robt. L. Shipp, for appellant. 

Marion Erwin, for appellees. 

Marion Erwin and M. P. Callaway, for cross-appellants. 

Robt. L. Shipp and Saml. B. Adams, for cross-appellees. 

Before PARDEE and SHELBY, Circuit Judges, and MEEK, Dis- 
trict Judge. 

SHELBY, Circuit Judge, having made the foregoing statement of 
the case, delivered the opinion of the court. 

Under rule 25 of this court the appeal and cross-appeal have been 
argued together as one case. Bucki v. Atlantic Lumber Company, 
93 Fed. 765, 35 C. C. A. 590. 

The appellant, Ashburn, assigns .that the court below erred in over- 
ruling his demurrer. One of the grounds of demurrer was that there 
was no equity in the bill; that the complainants' remedy at law was 
ample and complete. 

The only mention of Ashburn in the bill is in the sixteenth 
paragraph, which we have copied in full in the statement of the 
case. The averments, in brief, are that Mclntyre, one of the 
complainants' attorneys, conveyed to ^shburn the north half of 
lot No. 353, which was owned in fee by the complainants, and. that 
Ashburn accepted the deed and had i1^ recorded; tl^at AshbiirA.had 



Digitized by VjOOQIC 



A8HBURN V. OBAVE8. 971 

'leased to John W. Hightower the timber privileges on the north half 
of the lot ; and that the lessee, under the lessor, is about to proceed to 
cut and convey away said timber, and through other persons has boxed 
the trees, and taken turpentine from trees on other portions of the lot. 
The contention is that these averments give the court jurisdiction in 
equity to remove a cloud on the complainants' title by canceling the 
deed that Mclntyre made to Ashbum, and that these averments con- 
fer jurisdiction to enjoin the threatened trespass. 

The jurisdiction of courts of equity to remove clouds from title is ex- 
ercised for the reason that the deed, or other instrument constituting the 
cloud, may be used to injuriously or vexatiously embarrass the complain- 
ant's title. There are well-established limitations upon the exercise of 
the jurisdiction. A plaintiff having the legal title, and not in possession, 
will ordinarily be left to his action of ejectment. This is the familiar 
doctrine of the federal courts. United States v. Wilson, 118 U. S. 
86, 89, 6 Sup. Ct. 991, 30 U Ed. 110; McGuire v. Pensacola City Co., 
105 Fed. 677, 44 C. C. A. 670. When a local statute gives the remedy 
by bill in equity to remove a cloud on the legal title, without requiring 
the complainant to first obtain possession, the remedy may be ad- 
ministered in appropriate cases by the federal courts. Southern Pine 
Co. V. Hall, 105 Fed. 84, 88, 44 C. C. A. 363. But we know of no 
such local statute affecting this case. What does the bill show 
as to the possession of lot No. 353? The appellee quotes authority 
to the effect that, if complainants allege that they are "seised in fee 
simple," that is a sufficient allegation of possession. Gage v. Kauf- 
man, 133 U. S. 471, 10 Sup. Ct. 406, 33 L. Ed. 725. That is true, but 
we find no such allegation in the bill. The extent of the averment 
is that the complainants inherited the property from Cyrus S. Graves. 
So far from alleging possession by the complainants, the bill tends to 
show that Ashburn, by his lessee, is in possession. It is alleged that 
Ashburn accepted a deed to the property from Mclntyre ; that he "has 
leased the timber privileges" on it to Hightower, who is about to pro- 
ceed to cut the timber and to carry it away, and through other per- 
sons acting under him has boxed the trees, and has taken the tur- 
pentine from trees on other portions of the lot. These averments 
certainly do not show that the complainants are in possession of the 
property, and we think that, they are intended to show that Ashbum 
and his lessee are in the wrongful possession of it. For that reason 
the bill cannot be maintained as one to remove cloud from title. 

If this difficulty were out of the way, do the averments of the bill 
show such apparent title in Ashburn as to constitute a cloud on com- 
plainants' title? The conveyance was made to Ashbum by Mclntyre 
and one Watson. There are no allegations to show that either one of 
them had any apparent title to convey. They are strangers to the title 
set up by the complainants. If the complainants were in possession 
of the lot, and Ashburn sued for it, this deed to him, on the aver- 
ments of the bill, would not enable him to recover. It would not 
make a prima facie case for him. No facts are alleged that, taken 
with the deed, would affect the title of the complainants, or interfere 
with their possession, if they were in possession. Ashburn's title, as 
shown by the bill, would fall of its own weight, and the complainants 
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would never be troubled to offer any evidence. Stich a deed» under tbe 
facts averred in the bill, is not a cloud on title. Thompson v. Etowah 
Iron Co., 91 Ga. 538, 17 S. E. 663; Pixley v. Huggins, 15 Cal. 127; 
Rea V. Longstreet; 64 Ala. 291. It is true that Mr. Pomeroy, while 
admitting that the weight of authority sustained it, objected to this 
doctrine, and expressed the opinion that equity should go so far as to 
cancel a deed void on its face (4 Pomeroy's Eq. Jur. [3d Ed.] § 1399), 
but the Supreme Court indorses the view that a void deed creates no 
such cloud-as confers equity jurisdiction. Hannewinkle v. Georgetown, 
82 U. S. 547, 21 L. Ed. 231; Rich v. Braxton, 168 U. S. 375, 16 Svp. 
Ct. 1006, 39 L. Ed. 1022. 

The only other alleged ground of equity jurisdiction in the case as 
against Ashbum is to enjoin him from cutting the timber on the land. 
The bill shows that the trees are not shade trees in a yard, or on a 
lawn, or trees of any special value to ornament grounds. They are 
merely forest trees, the value of which may be easily estimated. 
There is no averment in the bill that Ashburn is insolvent. There is 
nothing in the bill to show that the remedy at law is not ample and 
complete. The bill, therefore, contains no equity as one to enjoin 
the cutting of the timber. West v. Walker, 3 N. J. Eq. 279, and 
notes; Cowles v. Shaw, 2 Iowa, 496; Paddock v. Davenport (N. C.) 
12 S. E. 464; Jerome v. Ross, 7 Johns. Ch. (N. Y.) 314; 1 High on 
Injunctions (4th Ed.) §§ 676, 699. 

In reference to trespasses by Crawford, it is alleged that, unless 
said trespasses "are restrained and enjoined by the orders and de- 
crees of this court, your orators will suffer irreparable loss and injury." 
If this language be construed as applicable to Ashbum, it is im- 
material. It is the mere conclusion or opinion of the pleader. Such 
facts must be stated as show the injury to be irreparable. This aver- 
ment is not sufficient. Cruickshank v. Bidwell, 176 U. S. 76, 81, 
20 Sup. Ct. 280, 44 L. Ed. 377. 

The bill showed no grounds of equitable jurisdiction as a suit 
against Ashbum, and his demurrer should have been sustained, and 
the bill dismissed as to him without prejudice to the rights of the com- 
plainants to sue at law if they were so advised. 

We are of opinion that the leamed Circuit Court decided correctly in 
dismissing the bill as to Crawford, and that the cross-appellants are 
entitled to no relief by their appeal. 

On the appeal of Ashbum, die decree against him is reversed, and 
the cause remanded, with instructions to sustain his demurrer and to 
dismiss the bill as to him. The costs of the appeal will be taxed against 
the appellees, and the costs of the cross-appeal against the cross-ap- 
pellants. 

PER CURIAM. The application for a rehearing is denied. See 
Southem Pine Company v. Hall, 106 Fed 84, 44 C. C. A, 863, and 
cases there cited« 
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KNUBSBN-FBBGUSON FRUIT CO. y. CHICAGO, ST. P., M. ft O. RT. CO. 
(Circuit Court of Appeals, Seyenth Circuit October 2, 190&) 

No. 1,237. 

Payment— Right to Recovert— Dtocand Paid Without Dubess ob Objeotiow. 

A consignee of a shipment of fruit, wliich, after the same was de- 
livered to it and with full knowledge of the facts, paid without objection 
the charges of the carrier, including a charge for idng in transit in 
addition to the published tariff rate for carriage, cannot thereafter main- 
tain an action to recover back the amount of such icing charge, on the 
ground that it was illegally exacted. 

[Ed. Note. — ^For cases in point, see voL 80, Cent Dig. Payment H 25^ 
2C1, 287.1 

In Error to the Circuit Court of the United States for the Western 
District of Wisconsin, 

To review the Judgment of the Circuit Court in an action brought by plain- 
tiff in error to recover $45, claimed to have been illegally exacted by defend- 
ant in error as a charge for icing service rendered in connection with the 
transportation of a car load of peaches, this writ was prosecuted. The Michi- 
gan Central, Chicago & Northwestern, and Chicago, St Paul, Minneapolis ft 
Omaha Railway Companies operate a continuous line from South Haven, Mich., 
to Duluth, Minn., the points of origin and destination, respectively, of the ship- 
ment in question. As required by the interstate commerce law, these three 
companies had filed tariff schedules exhibiting their charges for the transporta- 
tion of fruits between the points mentioned. These schedules also stated that 
the published charges for transportation did not include the cost of icing in 
transit but that the carrier would impose an additional charge for such serv- 
ice. When the peaches were turned over to the initial carrier, that company 
received from the consignor, Gill & Crary Fruit Company, a shipping order, 
as follows : 

"Shipping Order Michigan Central Railroad Co. 

-Sept 7, 1903. 
"Gill ft Crary Fruit Co., Ltd. 

"The Michigan Central Railroad Company will receive and carry the prop^ 
erty marked, consigned and destined as hidicated below to the said destina- 
tion, if on its road, otherwise will deliver to another carrier on the route of 
said destination. 

'*It is mutually agreed, as to each carrier of all or any of said property 
over all or any portion of said route to destination, and as to each party at 
any time interested in all or any of said property, that every service to be 
performed hereunder shall be subject to all the conditions, whether printed 
or written, herein contained, both on the face and on the back hereof, and 
which are hereby agreed to by the shipper and by him accepted for hhnself 
and his assigns as Just and reasonable. 

"Marks, Consignees Description of W#ght Subject 

and Destination. Articles. to Correction. 

"Knudsen-Ferguson 400 bushels peaches 

Fruit Co. In baskets with wood taps. 20000 lb. 

"Duluth, Minn. S. L. ft C. Gtd. 

Icing $45.00. 

''F. G. E. 10274 Re-Ice at Chgo and St PauL 
"Via C. ft N. W. Gill ft Crary Fruit Co., Ltd. Consignor.* 

The shipment reached Duluth and was delivered by defendant to plaintiff 
on September 12, 1903. On the 22d of September the defendant presoited 
to plaintiff a freight bill. Including the item of $138.44, which amount was 
made up of $d3.44» the charge for tranq>ortlng the peaches calculated at the 
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published rate for that service, and |45 icing charge. The plaintiff paid this 
bill on the day It was presented. In October of the following year the plain- 
tiff instituted suit for the recovery of the $45 and attorney's fees. The com- 
plaint alleges that when the peaches reached Duluth, and while they were 
yet In the possession of the carrier, the defendant demanded that plaintiff pay 
the amount of the icing charge, and refused to deliver the shipment until 
such payment was made; that the charge was unlawful, and that plaintiff 
was obliged to pay the money to get the shipment released; in other words, 
that It was a case of duress of goods. 

Roger S. Powell, for plaintiff in error. 
C. D. Severance, for defendant in error. 

Before BAKER and SEAMAN, Circuit Judges, and LANDIS, 
District Judge. 

LANDIS, District Judge, having stated the case as above, delivered 
the opinion of the court. 

The plaintiff's theory of defendant's liability is that peaches, being 
of a perishable nature, cannot be transported in safety the distance 
between South Haven and Duluth (some 800 miles) without refrigera- 
tion in transit ; that the law imposes upon the carrier the duty to carry* 
safely ; that therefore, when the carrier publishes a rate for the trans- 
portation of such perishable commodity, the obligation to refrigerate 
rests upon the carrier as an inherent essential to safe transportation, 
the performance of which obligation, as contended by plaintiff, gives 
the carrier no right to impose an additional charge therefor. This 
would be an interesting question, were it before us for examination; 
but in our view of the case, the plaintiff having paid the money with 
full knowledge of all the facts and after the goods had been turned 
over to it by the defendant company, we are precluded from a considera- 
tion of whether or not the carrier has a right to impose a charge for 
icing service in addition to the published rate for transportation. 

The rule is that a party may not recover back the amount of an unlaw- 
ful demand, when he has voluntarily paid the same with full knowl- 
edge of all the facts,, unless the payment was made "to emancipate the 
person or property from an actual and existing duress imposed by the 
party to whom the money is paid." Brumagin v. Tillinghast, 18 Cal. 
265, 79 Am. Dec. 176 ; Baltimore v. Lefferman, 4 Gill (Md.) 425, 45 Am. 
Dec. 145 ; Lambom v. Commissioners, 97 U. S. 181, 24 L. Ed. 926. 
On the other hand, the action to recover back may be maintained "if 
the payment is caused, on the one part, by an illegal demand, and made, 
on the other, reluctantly and * * * without being able to regain 
possession •f the property' except bv submitting to the payment" 
Maxwell v. Griswold, 10 How. (U. SO 242, 13 L. Ed. 405. 

In the pending cause, as seen above, the carrier's- published tariff 
schedules notified the shipper that for furnishing ice in transit a 
charge in addition to the published freight rate would be made, and 
the shipping order of the consignor (who, for this purpose, was the 
agent of the plaihtiff, consignee) specifically included the item for re- 
frigeration by name and amount. The shipment was delivered to the 
plaintiff September 12th, and 10 days thereafter the defendant pre- 
sented its bill, which, without even an expression of dissatisfaction, the 
plaintiff paid. Obviously, there was no duress of goods. 
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The payment having been deliberately made with full knowledge 
of all the facts, and after the shipment oame into the possession of 
the consignee, the legality of the icing charge is not before us for de« 
termination^ and the judgment is affirmed. 



EUCLID NAT. BANK et al. v. UNION TRUST & DEPOSIT CO. 
(Circuit Court of Appeals, Fourth Circuit. December 14, 1900.) 

N<). 064. 

L Banrbuttot— Obdbb»— Rbtiew— MODB. 

Where an order was entered in bankruptcy, merely denying petitioner's 
right to participate in the individual assets ot the bankrupt until the 
indlTidual creditors had been flrst paid, and no order was entered ei- 
ther by the referee or District Court rejecting petitioner's claim, such 
order was reviewable on a petition for review, and not solely by appeal, 
under Bankr. Act July 1, 1898, a 541, S§ 24, 25a, 80 Stat 553 [U. S. 
Comp. St 1901, pp. 8431, 8432]. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 6, Bankruptcy, f 915.1 

2. Same— Pabtnbbship— Individuai. Assbts— Aj^pijoatior. 

Where a member of an insolvent firm was adjudged, a bankrupt and 
the firm had no assets, firm creditors were not entitled to share in the in- 
dividual assets of the bankrupt partner, which were insufficient to pay 
" his individual debts, under Bankr. Act July 1, 1898, a 541, \ 5, subsecs. 
••f," "g," "h," 30 Stat 54S [U. S. Comp. St 1901, p. 3424], providing that 
the net proceeds of the indlviduanestate of each partner shall be applied 
to the payment of his individual debts, and that the surplus only shall 
be applied to pay partnership debts, etc. 

[EXSb Noted — For cases in point see Cent Dig. vol. 6, Bankruptcy, \ 503.] 

Petition to Review, in Matter of Law, a Decision of the District 
Court of the United States for the Northern District of West Virginia, 
at Clarksburg. 

For opinion below, see 142 Fed. 688. 

C. D. Merrick, for appellants. 
B. M. Ambler, for appellee. 

Before GOFF and PRITCHARD, Circuit Judgcs,'ana WADDILU 
District Judge. 

WADDILL, District Judge. This is a petition to review, in mat- 
ter of law, the action of the United States District Court for the North- 
em District of West Virginia, i:endered on the 15th day of January, 
1906, whereby said court adjudged and determined that the petitioners, 
creditors of the firm of Henderson, Barrett & Co., of which the bank- 
rupt, H. C. Henderson, was a partner, were not entitled to share in the 
individual assets of the said H. C. Henderson, who had been adjudged 
a bankrupt, until his individual creditors had been first paid. The facts 
in the case are briefly these : H. C. Henderson was duly adjudged a 
bankrupt, and the Union Trust & Deposit Company was chosen as 
trustee of his estate in bankruptcy. Pending the bankruptcy proceed- 
ings, the petitioners for review here, creditors for a large amount of 
the firm of Henderson, Barrett & Co., in which the bankrupt was a 
partner, sought to prove their claims in Hendersftn'a. bankruptcy pro- 
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ceeding ; their contention being that, inasmuch ^s there were no assets 
of the firm, they had the right so to do. It was conceded that the in- 
dividual assets of the bankrupt were not sufficient to pay his individual 
creditors in full; that the firm was insolvent; that there was no 
solvent partner thereof, and the firm as such, had not been adjudicat- 
ed bankrupt. The referee denied the right of the partnership 
creditors 'to participate in the dividend arising from the estate of the 
bankrupt, H. C. Henderson, until his individual creditors had been 
fully paid. From this action of the referee, an appeal was duly taken 
to the District Court, and that court, taking the same view of the law, 
approved and confirmed his finding, and this petition for review of 
the District Court's action was applied for. 

The question presented for our consideration is the correct interpreta- 
tion of the provisions of Bankr. Act July 1, 1898, c. 541, § 5, subsecs. "f," 
"g," "h," 30 Stat 648 [U. S. Comp. St. 1901, p. 3424], respecting the 
distribution of the estates of bankrupts between individual and social 
creditors. A preliminary question is raised which it is necessary first 
to dispose of, namely, the appellees moved to dismiss the petition on 
the ground that the relief sought could only be secured by appeal 
pursuant to sections 24 and 25a of the banknipt law, and not by a 
petition for review. It is true that the last-named section, paragraph 3, 
contemplates that appeals shall be taken in case of the allowance or 
rejection of a debt or claim in excess of $500, and that that is the ap- 
propriate remedy, and not a petition for review ; but we think upon a 
careful perusal of the two sections in question it will be apparent that 
the action complained of was not such a rejection of the debt 
claimed as is contemplated in the act regarding appeals. Neither 
the referee nor the lower court rejected 3ie debt of the petitioners, 
but denied to the holders of the debts the right of participation in the 
individual assets of the bankrupt until the individual creditors had been 
first paid. The petitioners would share to the full extent of their debts, 
in any distribution of the individual estate, after the extinguishment of 
the individual debts, had there been sufficient assets.. The motion to 
dismiss should therefore be denied. 

Coming to the merits of the case, clauses "f," "g," and -*h" of 
section 5 of the bankrupt law are as follows: 

"f. Tbe net proceeds of the partnership property shall be appropriated to the 
payment of the partnership debts, and the net proceeds of the individual estate 
of each partner to the payment of his individual debts. Should any surplus 
remain of the property of any partner after paying his individual debts, such 
surplus shall be added to the partnership assets and be applied to the pajonent 
of the partnership debts. Should any surplus of the partnership properly 
remain after paying the partnership debts, such surplus shall be added to the 
assets of the individual partners in the proportion of their respective interests 
in the partnership. 

"g. The court may permit the proof of the claim of the partnership estate 
against the individual estates, and vice versa, and may marshal the assets of 
the partnership estate and individual estates so as to prevent preferences and 
secure the equitable distribution of the property of the several estates. 

"h. In the event of one or more but not all of the members of a partnership 
being adjudged bankrupt, the pamership propery shall not be administered in 
bankruptcy, unless by consent of the partner or partners not adjudged bank- 
rupt; But. such partner or partners not adjudged bankrupt -shall settle tiie 
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The language of subsection *T' would seem to be too clear to admit 
of serious doubt as to its meaning, namely, that the estate of the in- 
dividual bankrupt should be first applied to individual debts, and those 
of the firm to the firm debts, and that only the surplus of the estate 
over and above what was necessary to pay the individual debts on the 
one hand, or the social creditors on the other, could be used and applied 
alike to the payment and adjustment of the individual and partnership 
debts, as the case may be. Indeed, the act plainly limits this latter ap- 
plication of the assets to the surplus thereof, as distinguished from the 
estate generally. The contention, however, is earnestly made that not- 
withstanding tihe clear and unambiguous provisions of the act, and the 
apparent justice thereof, a different rule should be adopted, and an ex- 
ception made in cases where there is no partnership estate, and that 
in such a contingency the social creditors have a right to share along 
pari passu with ttie individual creditors, in the distribution of the latter 
estate. The question thus raised is not a new. one, either under this or 
the former bankruptcy acts, and has givea rise to much discussion in 
this country and in England, resulting in many conflicting decisions, 
and an apparently hopeless confusion of the subject. We are disin- 
clined to enter into a general discussion of the various and irreconcil- 
able opinions found in the reported cases. The decision of Judge Low- 
ell in Re Wilcox (D. C.) 94 Fed. 84, contains an extended review of 
the entire subject, and especially a history of the law, to which we 
take the liberty of referring. The Circuit Court of Appeals of two of 
the circuits have taken antagonistic views of the present bankruptcy 
act. In Conrader v. Cohen, 121 Fed. 801, 68 C. C. A. 249, a decision 
of the Circuit Court of Appeals for the Third Circuit, the petitioners* 
right to share as partnership creditors in the individual assets 
of the bankrupt is fully recognized; and in Re Janes, 133 Fed. 
912, 67 C. C. A. 216, a decision of the Circuit Court of Appeals 
for the Second Circuit, the contrary view is taken. A careful 
consideration of the entire subject and review of the authorities con- 
vinces this court that, whatever may have been the correct rule under 
former bankruptcy acts, the latter case, a decision of Judge Lacombe, 
of the Second circuit, concurred in by Judges Wallace and Townsend, 
presents the correct construction of the law under the present act ; and, 
however much force there may have been in the contention made by 
petitioners under the former bankruptcy acts, or what may be the cor- 
rect general doctrine applicable to the settlement and distribution of 
partnership estates, that it was clearly within the power of Congress 
to adopt a method for marshaling such assets, to be applied to the re- 
spective classes of creditors, which it has done, and in terms too clear 
and comprehensive to admit of the necessity for interpretation further 
than to adopt and follow its plain mandates. To ingraft upon this act 
the exception sought to be maintained by the petitioners would be 
manifestly improper on the part of the court, and in the language of 
Judge Lacombe in Re Janes, supra, would be judicial legislation. An 
able discussion on the subject will be found in the opinion of the 
149 P.— 62 
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lower court (1^8 Fed. 527), to which we refer, as also to In re Mills 
(D. C.) 95 Fed. 269, and In re Corcoran, 12 Am. Bankr. Rep. 283. 
For the reasons given herein, the action of the lower court is in 
all respects approved, and the petition for review denied. 



EVANS V. JOHNSON. 

(Circuit Court of Appeals, Eighth Circuit October 6, 190e.) 

No. 2,243, 

CoBPOKATioNS— TTltba Vires Act—Guarantt— Estoppkl. 

H., being indebted to claimant on certain notes and desiring to form .a 
corporation to take over his merchandise business, informed claimant of 
his Intention. Claimant demanded that, if H. did so, the corporation 
should guaranty the paper. H. formed the corporation and sold the "busi- 
ness to it, taking in return full paid capital stock, after which H.« as pres- 
ident of the corporation, indorsed a guaranty on the notes to claimant on 
behalf of the corporation, after which H. acquired all of the corporation's 
stock. Heldj that the corporation, never having received any benefit from 
its ultra vires act in guarantying such notes, was not estopped to deny 
the power to execute such guaranty. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 12, Corporations, S§ 
1554-1558.] 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota. 

Appeal by the trustee in bankruptcy of the Hansen Mercantile Company 
from an order allowing the claim of Johnson. In February, 1901, Johnson sold 
to Hansen his interest In a mercantile business previously owned in partner- 
ship, and in part payment took Hansen's personal notes for $9,000. Hansen 
continued the business in his own name for nearly two years. He removed the 
goods to another town and reduced the principal of the notes to $7,500. In 
January, 1903, he caused the mercantile company to be incorporated under 
the laws of Minnesota with power as expressed in Its charter to transact a 
mercantile business. He sold to the company his stock of merchandise then 
on hand for $20,000 of the capital stock of the company, fully paid. The mer- 
chandise was fairly worth the par value of the stock. About eight months 
afterwards, August, 1903, he executed to Johnson renewal notes for the bal- 
ance of his indebtedness. These notes were dated back to February, 1903, 
and upon each thereof was a form of guaranty which Hansen as president 
executed in the name of his company. It is upon the guaranty of these 
notes that Johnson bases his claim. At the time Hansen did this there were 
outstanding in the hands of individual holders the following amounts of the 
capital stock of the company: $17,000 held by Hansen, $1,500 by his wife. 
$1,500 by clerks in the service of the company who purchased from Hansen for 
valuable considerations, and $5,000 by another party who bought direct from 
the company at full par value. When Hansen executed tbe- renewal notes, he 
delivered his $17,000 of stock to Johnson as collateral, and the latter continued 
to hold it until the hearing before the referee. Hansen never obtained from the 
directors or stockholders of the company authority to obligee it for the pay- 
ment of his personal debts nor was his action ever confirmed W them. No en^ 
try of the liability so attempted to be created appeared upon the books of the 
company, and no consideration for the guaranty- moved to it To establish a 
consideration and the elements of an estoppel Johnson testified that in No- 
vember, 1902, iabout two months before the IncoriDoration of the company, 
Hansen mentioned to him his purpose in that connection, and that he (John- 
son) said that in such case Hansen. would Jmve to either pay or secure hinj; 
that he would not allow him to put his per^nal assets Into a corporation 
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ration soon after he got Incorporated." Johnson testified that Hansen agreed 
to this, and we will consider the case according to his version, though there 
was a conflict in the evidence. In a legal, and obligatory sense Johnson did 
not extend the time upon Hansen's indebtedness. The renewal notes were 
payable upon demand, and Johnson was at lil)erty to proceed upon them at 
any thne after their execution. Four payments of interest upon, these notes 
were made by the checks of the company. The first, for $000, was charged 
to Hansen's personal account upon the books of the company, and the other 
three, aggregating $600, were entered as expense items with nothing to indicate 
to whom they went. The company became bankrupt in July, 1904. The referee 
allowed the claim and the allowance was approved by the District Court 

W. A. Sperry (Lewis L. Wheelock, on the brief), lor appellant. 
Lafayette French and Henry A. Morgan (John F. D. Meighan, on 
the brief) , for appellee. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The bankrupt corporation had no power under its charter to guar- 
antee the obligations of others. Therefore to sustain his claim John- 
son invokes the Minnesota doctrine of estoppel in connection with a 
contention that the company received a consideration for the guaranty 
of the notes. Willis v. Sanitation Co., 53 Minn. 370, 55 N. W. 550; 
Kraniger v. Building Society, 60 Minn. 94, 61 N. W. 904 ; Rosemond 
V. Autograph Register Co., 62 Minn. 374, 64 N. W. 925 ; Africa v. 
News Tribune Co., 82 Minn. 283, 84 N. W. 1019, 83 Am. St. Rep. 
424, Hunt v. Malting Co., 90 Minn. 282, 96 N. W. 85. 

But the decisions of the Supreme Court of Minnesota which are 
relied on proceed upon the theory that a corporation is estopped from 
availing itself of the defense ultra vires when otherwise it would be 
permitted to do an injustice, as, for instance, when the corporation has 
received the benefit or advantage from its act, and still retains the 
same. The case before us is not of that character. The notes which 
Johnson held evidenced the personal indebtedness of Hansen, not the 
indebtedness of the company. The original consideration for them 
passed nearly two years before the company was incorporated and 
two years and eight months before Hansen as its president assumed to 
bind it as guarantor. When Hansen sold his goods to the company the 
latter paid in full by issuing to him fully paid capital stock ; and there- 
after upon the faith and credit of the condition so established Hansen 
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company either to pay Johnson's claim or to guarantee it as part of the 
consideration it was to give for what it got. In this respect the case 
differs from National Bank of Commerce v. Allen, 33 C. C, A. 169, 
90 Fed. 545. 

The state by whose authority a corporation is organized, the stock- 
holders who compose it, and its creditors whose demands have arisen 
in the course of its legitimate business are all interested in having it 
confined to the lawful exercise of its corporate powers. In this case 
the creditors especially would suffer by adding to the liabilities of the 
bankrupt company the personal debt of its president. The company 
was organized to transact a mercantile business. It had no power 
under its charter to guarantee the debts of others, and in this case it 
received and retained no consideration for doing so. That it was a 
small corporation, the stock of which was largely owned by one man 
who controlled its operations, cannot alter the principles of law which 
are applicable. It is urged that after the transactions in question 
occurred Hansen purchased the stock of the other stockholders; also 
that certain payments of interest upon the notes were charged to the 
expense account of the company. But these features of the case do 
not furnish the elements of an estoppel. 

The order is reversed, with direction to disallow the claim. 



NBEL et al. r. IRON CITY SAND CO. 
(Circuit Court of Appeals, Third Circuit January 25, 190T0 

No. 65. 

1. Salvage— VoLUWTABT Sebviob. 

The Return, having broken her shaft, was floating helplessly on thd 
Ohio river, when she made signals of distress to libelants' steamboat, in 
response to which the Jatter made fast its tow to a telegraph pole on the 
river bank and went to the Return's assistance. The Return was without 
. means to get out a line, and was in grave peril of drifting against the 
wall of a dam, or another obstruction below, when libelants* vessel took 
her to a landing. Held, that the service rendered by libelantif vessel 
was voluntary, and constituted a salvage service. 

[Ed. Note.-— For cases In point, see Cent Dig. vol. 43, Salvage^ S§ 14, 
28.] 

2. 8ah]&— Awabd—Amourt. 

A decree awardlni^ libelants $25, and directing each party to pay their 
own costs, was inadequate; libelants being entitled to at least $100, 
with costs in the trial court 

[Ed. Note. — For cases In point see Cent Dig. vol. 43, Salvage, U 7ft 
71. 

Salvage awards, see note to The Lafblngton, 90 C. C. A. 280.} 

S. Sahe^-Coubt ov Admibaltt— Salvage Sebvicb— JmasDicnoN. 

Wliere a charge for landing a steamer In distress was really a claim 
for salvage^ it was rightfully cognizable by a oourt of admiralty in a 
proceeding wherein the members of the salving vessel's crew could par- 
ticipate; and hence such claim was properly withdrawn from an action by 
the owner of the salving vessel In a state court against the owner of the 
vessel saved to recover on an account for services rendered, etc 

[Ed. Note^— For cases hi pohit, see Cent Dig. vol. 43, Salvage; I 317.] 
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L. C. Barton, for appellants. 
Wm. A. Stone, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and LANNING, Dis- 
trict Judge. 

DALLAS, Circuit Judge. This is an appeal from a decree in admi- 
ralty in a suit which was instituted by the appellants to recover for 
salvage services claimed to have been rendered to the steam vessel 
Return. The District Court awarded the libellants the sum of $25, 
and ordered each party to pay its own costs. We have considered the 
case de novo, upon the only questions it involves. They are : (1) Was 
the aid which was rendered to the Return a salvage service, or one of 
towage merely? (2) If in fact and in law it was a salvage service, was 
the libelant precluded from asserting it to be so? 

1. On March 11, 1902, the Return, having in tow a flat laden with 
sand, had broken her shaft and was floating helplessly upon the Ohio 
river. The steamboat George W. Moredock, by whose master and crew 
the service in question was rendered, was bound down the river, and 
to her the Return made signals of distress. The Moredock, in response, 
detached the coal-laden flat which she was towing, and, having made 
it fast to a telegraph pole on the river bank, went to the assist- 
ance of the Return. The small boat of the latter had been sent ashorie 
"to telephone," and as this left her without means of getting out a 
line, she was likely to drift against the wall of the Davis Island dam, 
or the Bear Trap, below. The Moredock took her to a landing. She 
had been in grave peril, and her attainment of a place of safety was un- 
questionably due to the help which she asked for and received. The 
service, then, was rendered in saving a vessel which was in danger 
from a maritime misadventure, and, as it was rendered by persons who 
were under no obligation to render it, it is impossible to regard it other- 
wise than as a service of salvage. The case of The C. D. Bryant 
(D. C.) 19 Fed. 603, referred to by the learned proctors of the appellee, 
is plainly distinguishable. That case involved the consideration of the 
Oregon pilot act of 1882 (Sess. Laws 1882, p. 15), under which a pilot 
was bound to render aid to a vessel "in stress of weather, or in case 
of disaster" ; and it was held to be the duty of the pilots subject to that 
act to g^ve whatever assistance might be required of a pilot as such, 
without other compensation than that prescribed by the law, unless he 
thereby incurred "extraordinary danger and risk." But in this case 
the rendition of the service was voluntary, and no statutory duty or 
requirement is in question. 

2. The owner of the George W. Moredock brought an action in a 
Pennsylvania court against the owner of the Return to recover upon 
an account for servicers rendered, in which was included a charge of 
$25 for "landing steamer Return," etc. But this charge was sub- 
sequently withdrawn from that suit, and properly so, because, as the 
claim was really for salvage, it was rightl)r cognizable by a court of 
admiralty, and in a proceeding wherein the members of the Moredock's 
former crew could participate. 
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Having reached the conclusion that the service rendered was one of 
salvage, and that the libellants were entitled to have it so considered, 
we think it obvious that, while the award ought not to be a large one, 
the sum fixed by the decree appealed from is too small, and that the 
order as to costs was not as favorable to the libellants as it should have 
been. Therefore the decree is reversed, with costs to the appellants in 
this court, and the cause will be remanded to the District Court, with 
direction to enter a decree awarding to the libellants the sum of $100, 
with costs in that court. 



MARTIN et ai: v. HULEN & CO. et al. 

(Circuit Court of Appeals, Eighth Circuit October 6, 1906.) 

No. 2,345. 

Bankruptcy— Acts of Bankruptcy— Moetgaqes. 

Within four months preceding the filing of a bankruptcy petition H. & 
Co. purchased a stock of goo'ds for $3,UU0, paying $100 In cash and giving 
notes for the remainder. At the same time they gave a chattel mortgage 
on the goods so purchased to secure the payment of the notes, which 
mortgage covered all additions to the stock and all stocks that might there- 
after be consolidated with it. Immediately after the purchase and ex- 
ecution of the mortgage H. & Co. consolidated such stock, which was 
worth the price agreed to be paid for it, with that which they had pre- 
viously owned, acting in good faith and in accordance with the pre- 
vious intention to unite the two stocks, so that the mortgage should 
cover both. Held, that the execution of such mortgage did not constitute 
an act of bankruptcy. 

Appeal from the District Court of the United States for the South- 
western Division Judicial District of Missouri. 

Oscar T. Hamlin, for appellants. 

John L. McNatt (H. H. Bloss, on the brief), for appellees. 

John S. Farrington, for Abe Lemaster. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

HOOK, Circuit Judge. The question presented by this appeal is 
whether Hulen & Co., a copartnership, committed an act of bankruptcy 
in mortgaging, whilst insolvent, a stock of goods owned by theni. 
Within the four months preceding the filing of the petition against them 
they purchased of one Lemaster another stock of goods for the sum 
of $3,000, paying $100 in cash and giving their notes for the remainder. 
At the same time they gave a chattel mortgage upon the goods so pur- 
chased to secure the payment of the notes. By its terms the mortgage 
extended to and covered all additions to the stock of goods and all 
stocks that might thereafter be consolidated with it 

Immediately after the purchase and the execution of the mortgage 
Hulen & Co. consolidated the Lemaster stock with that which they 
previously owned, and it is claimed by appellant that, as they were 
then insolvent, they committed an act of bankruptcy. The goods pur- 
chased from Lemaster were worth the purchase price, and the master 
found that Hulen & Co. acted in good faith, and that there was in 
fact no intention to give a preference. While transactions of that 
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character by an insolvent should be closely scrutinized we are of the 
opinion that no act of bankniptcy was committed. The fact that the 
goods purchased were worth the price to be paid for them, and the good 
faith of the parties, repel all inference of intent to prefer. The 
reasonable presumption from the findings of the master is that both 
ilulen & Co. and Lemaster contemplated -the union of the two stocks 
of goods, and that the mortgage should cover all of them. Therefore 
it cannot well be said that the latter was a creditor who after the 
creation of his claim secured a mortgage upon his debtor's property. 
What they did should be fairly regarded as a single transaction, and 
when it was consummated the estate of Hulen & Co. was in no worse 
plight so far as unsecured creditors were concerned than it was before. 
The order of the District Court is affirmed. 



BOWERS V. LAKE SUPERIOR CONTRACTING & DREDGING CO. 
(Circuit Court of Appeals, Eighth Circuit. November 21, 1906.) 

No. 2,322. 

1. Patents— Licenses— Assignability. 

A license to use a patented invention that does not contain words Im- 
porting assignability is a grant of a mere personal right to the licensee, 
which does not pass to the licensee's heirs or representatives, and which 
cannot be transferred to another without the express consent of the 
licensor. 

[Ed. Note. — For cases In point, see Cent Dig. vol. 38, Patents, S 816. 

Sublicensees and assignment of licenses for use or sale of patents, see 
National Phonograph Co. v. Schlegel, 64 C. C. A. 596.] 

2. Same— Unassignable License— Conduct of Pabties. 

A continuing assignable quality may be given to a license tp use a pat- 
ented invention originally unassignable, by facts and circumstances and 
the conduct of the parties during the continuance of the license. 

[Ed. Note. — ^For cases in point, see Cent Dig. vol. 88, Patents, f 320.] 
8. Same— Assignment. 

Plaintiff executed a license authorizing B. to use certain patented 
Inventions in connection with a hydraulic dredge, on payment of certain 
royalties. This license was not assignable, and after certain royalties 
had become due and were unpaid B. requested certain changes in the 
contract, including the insertion of words authorizing an assignment, 
which plaintiff agreed to make on B. sending a draft for the royalties 
then due, with accrued interest B. did not pay such Interest however, 
and was never notified that it had been waived, but on B.'s death his 
executrix continued to operate the dredge and another dredge purchased, 
which, also, contained certain of the patented Inventions, and paid roy- 
alties thereon, after which she transferred the dredges to defendant 
corporation under a bill of sale passing the entire di*edging plant busi- 
ness, and contracts, and all licenses to practice or enjoy patented in- 
ventions, together with the license papers. Defendant, with knowledge 
that executrix had been operating under the license and that she asserted 
a right to transfer and had made manual delivery thereof, continued to 
operate the dredge and patented appiiapces without disavowal of respon- 
sibility, or repudiating responsibility for royalties, which plaintiff there- 
after demanded. Held, that defendant should be regarded as a licensee 
and as such was liable for royalties. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 38, Patents* f 320.] 
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4. SAMlfr^'ROTALTIES— AVOUNT. 

Plaintiff executed an unassignable license^ antiiorlzing B. to use cer- 
tain patents on dredging machines which had been installed on a hy- 
draulic dredge known as the "West Superior" ; B. agreeing to pay sped-, 
fied royalties therefor. B. thereafter applied to have the license made 
assignable, and for reduction of the royalty rate, which plaintiff refused 
to do unless B. paid certain interest on past-due royalties and equipped 
another dredge of a specihed capacity. B. performed neittier of these 
conditions, but later purchased a dredge containing certain of the patented 
Inrentions which had t>een emancipated from further payment of roy- 
alties, but which was scarcely half the capacity required by plaintiff 
in his offer to reduce, after which both B. and his erecotrix paid roy- 
alties at the reduced rate until the executrix transferred all the dredges, 
licenses, etc., to defendant corporation with plaintiff's consent Held, 
that there was no valid contract for the reduction of the royalty rate, 
and that defendant was therefore liable only for royalties on the work 
. done by the original dredge at the price originally fixed in the license. 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

This was an action by Alphonzo Benjamin Bowers against the Lake Superior 
Ck>ntracting & Dredging Ck>mpany to recover royalties alleged to be due under 
a license for the use of certain patented inventions connected with hydraulic 
dredges. At the conclusion of the evidence the trial court directed a verdict 
for the defendant, and the plaintiff prosecutes this proceeding in error. 

Bowers was the owner of a number of patents on dredg^g machines, and 
one Barker was the owner of a hydraulic dredge known as the ''West Su- 
perior,*' which contained some of the patented features and which he had 
been operating without the consent of Bowers in the performance of a con- 
tract with the United States to do certain dredging work in the harbors of 
Duluth and Superior at the western end> of Lake Superior. In May, 1899, 
Bowers and Barker entered into a contract embracing a settlement for past 
violations, and granting to Barker a license to use the patented inventions on 
Lake Superior and tributary waters for the remainder of the terms of the pat- 
ents. Tbe license ran to Barker alone, and not to his heirs and assigns. It 
was therefore not assignable. The agreed royalty was one cent per cubic 
yard of material excavated under the government contract, and 2% cents per 
cubic yard of material excavated under other contracts. Barker operated un- 
der the license during the season of 1899. In the autumn of that year he re- 
quested by letter certain dianges in the contract of license, and on November 
9, 1899, Bowers replied, granting his request only in part, and authorising the 
interpolation in the written contract of certain words, among which were 
"heirs, representatives and assigns," for the purpose of making the license as- 
signable. Bowers' consent to this, however, was conditional. After saying 
that he expected Interest at the rate of 7 per cent, upon the several amounts 
of royalty then past due and unpaid, he concluded his letters as follows: 
"Please send me drafts for these sums with said interest The aforesaid 
changes in the license are to be made and become effective only on receipt of 
said draft by me." One of the important questions in the case is whether 
this modification ever became effectual. 

June 18, 1900, Bowers made a written proposition which was accepted by 
Barker, the licensee, that after that mouth he would allow a rebate of a half 
cent per yard on the government work provided the latter promptly made 
his montlily payments of royalty, and also had at the commencement of the 
reason of 1901 a second dredge of specified capacity ready for work, the re- 
duced rate to apply to the government work done by both dredges. During 
the remainder of the season of 1900 Barker operated the West Superior dredge 
and paid royalty at the half-coit rate. Before the next season opened Barker 
bought a dredge known as the "Northwestern," which had been built some 
years before under license from Bowers and emancipated from further pay- 
ment of royalty by the payment of a lump smn. Barker then died, leaving a 
will wherein his wife w^as named executrix. Mrs. Barker, having qualified, 
operated both dredges during the entire season of 1901, the West Superior oa 
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goyernment work and the Northwestem on private oontracta She made 
monthly reports to Bowers of the work done by the former, and made pay- 
ments of royalty down to November at the reduced rate, but made no reports 
or payments in respect of the woift of the Northwestem. 

In the latter part of November, 1901 » a controversy arose between Bowers 
and Mrs. Barker as to whether the dredge Northwestem came under the sup- 
plemental contract of June 18, 1900, and its operation, therefore, became the 
subject of royalty, and. If not, then whether the estate should pay royalty of 
one cent per yard of the work done by the Superior, which was the rate prior 
to the reduction agreed upon in view of the employment of a second dredge. 
This controvert was settled by the payment of a lump sum materially in ex- 
cess of the royalty due for the work of the West Superior on the half -cent 
basis, but the settlement receipt did not show which theory was adopted. 

In April, 1902, Mrs. Barker sold to the defendant dredging company the en- 
tire dredging business and property. Including the dredges West Superior and 
Northwestern. The bill of sale contained this clause: "This instrument is 
intended to include and convey all patent rights and all licenses to practice 
or enjoy patents and patented inventions appertaining to the dredging business 
owned or oontrolled by first party." The first party in this bill of sale was 
Mrs. Barker, the executrix. At the consummation of the sale there were 
turned over to the defendant dredging company the original Bowers license 
covering the Northwestern and also the license to Barker covering the West 
Superior. Thereafter the defendant operated the latter on the government 
contract and on private work, and also operated the Northwestern exclu- 
sively on private work, but it made no reports of work done and no payments 
of royalty. Bowers* action was brought to recover royalty claimed to be due 
on account of the work done by both dredges. 

John H. Miller (H. G. Gearhart, on the brief), for plaintiff in error. 
Thomas J. Davis (Theodore Hollister, on the brief), for defendant 
in error. 

Before SANBORN, HOOK, and ADAMS, Circuit Judges, 

HOOK, Circuit Judge, after stating the case as above, delivered the 
opinion of the court. 

The assignment of error relied on is that the trial court erred in 
directing a verdict for the defendant. The action of Bowers for royal- 
ty is founded upon the assertion of the existence between him and the 
defendant dredging company of the relation of licensor and licensee 
of his patented inventions. It is claimed that such relation is deducible 
from the original nonassignable license to Barker, the amendment 
thereof by the insertion of the words "heirs, representatives and as- 
signs," the supplemental contract authorizing the use of a second 
dredge and the reduction of the agreed royalty rate, the death of 
Barker, the passing of the license to his wife as executrix, her sale 
of the dredges and all appertaining licenses to the defendant, and its 
acceptance thereof and continued use of the dredging machines. 

It is also claimed that, even though there was no amendment of 
the license to Barker during his lifetime, it was in fact treated as as- 
signable by both Bowers and Mrs. Barker, the executrix, and that if 
the nonassignable character of a license is once waived as to one as- 
signee it is by force thereof waived as to all succeeding ones, and the 
license thereupon takes its place among those that may be transferred 
by the act of the holder or by operation of law at his death. It is fur- 
ther claimed that, aside from the foregoing, when the defendant ac- 
cepted from Mrs. Barker as executrix the bill of sale of the dredges 
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and licenses pertaining thereto and received Into Its possession the 
Barker license, and without repudiating it continued the operation of 
the dredges, it cannot be heard to say that it was acting adversely to 
the plaintiff or 'that its position was antagonistic to the validity of his 
patent rights. 

First as to the original license and the question whether it was 
amended in respect of its nonassignability during Barker's lifetime. 
A license to use a patented invention that does not contain words im- 
porting assignability is a grant of a mere personal right to the licensee 
which does not pass to his heirs or representatives and which cannot 
be transferred to another without the expressed consent of the licensor. 
Hapgood V. Hewitt, 119 U. S. 227, 234, 7 Sup. Ct. 193, 30 L. Ed. 369 ; 
Oliver v. Rumford Chemical Works, 109 U. S. 75, 82, 3 Sup. Ct. 61, 
27 L. Ed. 862 ; Troy Iron & Nail Factory v. Coming, 14 How. (U. S.) 
193, 216, 14 L. Ed. 383. 

Both parties to this controversy agree that, tested by this well-estab- 
lished rule, the license from Bov-^ers to Barker was not assignable while 
in its original form, unchanged by agreement. But Bowers claims 
that there was evidence sufficient to require submission to the jury 
of an agreement between him and Barker that words importing assign- 
ability should be inserted at the appropriate place in the contract. The 
evidence upon the subject was substantially as follows: Shortly after 
the execution of the license Barker, who was in Wisconsin, wrote to 
Bowers, who lived in California, requesting that four specified changes 
be made, and that a new contract of license be drawn embodying them, 
and be also signed by another party who was supposed to have an 
interest in the patents. Bowers replied, denying that any one else had 
any substantial interest, declining to make two of the changes, consent- 
ing to one in a modified form, and agreeing to the remaining one 
making the license assignable by the insertion of the words "heirs, 
representatives and assigns." He did not adopt Barker's suggestion 
that a new contract be prepared. He called Barker's attention to the 
fact that some installments of royalty were past due and unpaid, and 
said that he should expect interest thereon at the rate of 7 per cent, 
per annum. He concluded his letter as follows: 

"Please send me drafts for tbese sums with said interest The aforesaid 
changes in the license are to be made and become effective only on receipt of 
said draft by me." 

The evidence leaves it uncertain whether Barker paid the past-due 
royalty by draft as requested or by promissory note. If it were im- 
portant whether he paid by draft instead of by note, it should be said 
that there was a sufficient conflict in the evidence to require a submis- 
sion to the jury. But, whatever the fact in this particular may have 
been, it was admitted by Bowers that Barker did not pay either by 
draft or by note the accrued interest upon the past-due installments 
of royalty. Bowers testified that he waived the interest, but there is 
no evidence in the record that such waiver was ever communicated 
to Barker. A waiver of the condition in whole or in part should have 
been brought to the attention of Barker. So far as the record sliows. 
Barker's conduct was entirely consistent with the position that he did 
not think it worth while to accept the changes that Bowers was willing 
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to concede. What he subsequently paid, whether by draft or by note, 
was no more than he owed and should have paid had nothing what- 
ever been said about the amendment of the license. About seven 
months later Bowers and Barker met in Wisconsin and agreed upon 
the supplemental contract of June 18, 1900, but it contains no recogni-i 
tion of any prior changes in the original license, nor does it appear 
from the record that any discussion of the matter occurred between 
them. 

As in the making of a contract so in the amendment of one thefe 
should be a meeting of the minds of the parties. Consent by one par* 
ty to an amendment upon a specified condition to be preced^ntly per- 
formed by the other must be followed by performance, unless the con- 
dition is waived by him who imposed it and the fact of waiver made 
known to the other. The condition is to be considered as rejected if* 
without knowledge of the waiver, there is failure to perform it. It is 
quite clear from Bowers' subsequent conduct that he regarded the li- 
cense as having been made assignable. Since the license by its terms 
ran during the life of the patents, an assignable quality would have 
been of such benefit to Barker that slight evidence would have been 
sufficient to show his acceptance of an offer of it, but an acceptance 
cannot be inferred merely because it would have been beneficiaL 
There is notliing in the evidence showing that Barker was aware of 
the waiver by Bowers of the condition, and nothing in his acts indicat- 
ing that he regarded the provisions of the original license as having 
been changed. The trial court was, therefore, right in holding as it 
did that upon the evidence adduced Bowers and Barker did not come 
to an agreement upon the proposed amendment. But it is also clear 
that after Barker's death both Bowers and the executrix regarded the 
license as having passed to the latter. She continued the operation 
of the dredge West Superior, which was the subject thereof, without 
seeking or procuring from Bowers any new or additional authority, 
nor did Bowers himself consider that any act of his was necessary to 
confer upon her the lawful right to proceed in the same manner and 
under the same conditions as existed prior to her husband's death. 
She continued to make reports of work done by the dredge West 
Superior, and to make payments of royalty at the half-cent rate which 
her husband had been paying for the greater part of the preceding 
season. And when the controversy over the work of the emancipated 
dredge Northwestern, whether it should be considered as the second 
dredge under the contract of June 18, 1900, and, if not, whether she 
should pay the one-cent rate for the work of the West Superior, was 
settled by the payment of a less sum than was due upon either theory. 
Bowers and the executrix expressly agreed that the amount of royalty 
to be paid in the future should be determined by the contracts, letters, 
arrangements, and agreements as they existed prior to the death of 
Barker. This was evidently for the purpose of rebutting any pre- 
sumption that a new arrangement was entered into with the executrix 
differing from that which theretofore existed, and it was consistent 
with a recognition that the license with its various conditions and modi- 
fications became at the death of Barker an asset of his estate. There 
was no evidence of the granting of a new license to the executrix. The 
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conduct of the parties showed that they considered the old one to have 
passed by operation of law, a species of assignment, to the estate of the 
original holder. 

It is true, as contended by defendant, that a license may be created 
by parol and be established by clear implication from proven facts and 
circumstances (Solomons v. United States, 137 U. S. 342, 11 Sup. Ct. 
88, 34 L. Ed. 667; McClurg v. Kingsland, 1 How. [U. S.] 202, 205, 
11 L. Ed. 102; Anderson v. EUer, 1 C. C. A. 659, 50 Fed. 77*6; With- 
ington-Cooley Mfg. Co. v. Kinney, 15 C. C. A. 531, 68 Fed. 500), 
but it is also true that by like implication arising from facts and cir- 
cumstances and the conduct of the parties a continuing assignable 
quality may be given to a license originally unassignable. That the 
proof thereof rests in parol is not material where no one is concerned 
except the parties and their privies. Whatever Barker's position may 
have been, both Bowers and the executrix regarded the license as hav- 
ing passed to the latter by operation of law, and not as being held by 
her by reason of any new contract to that end. While this condition 
subsisted the executrix sold and gave to the defendant a bill of sale 
of the entire dredging plant, business, and dredging contracts, includ- 
ing the dredges Northwestern and West Superior and "all licenses 
to practice or enjoy patented inventions," and as part of the transac- 
tion turned over to defendant the Barker license affecting the West 
Superior and also the license papers connected with the Northwestern. 
The defendant accepted the bill of sale so worded and received and 
retained possession of the Barker license, and thereafter, without 
repudiating the license before this controversy arose, it continued 
the use and operation of the dredge to which it related. Bowers 
acquiesced in this last transfer. His attitude is indicated by his de- 
mand for royalty. After the death of Barker and until this controver- 
sy arose all parties treated the license as being assignable. That the 
defendant did so is shown by its knowledge that the executrix had 
been operating under the license, and that she asserted a right to trans- 
fer it and made manual deliverv thereof, and by the fact that it ac- 
cepted the license, and continued the use of the dredge with its patent- 
ed appliances without disavowal of responsibility. It should not be 
allowed to occupy a position in which, if sued in tort for an infringe- 
ment, it could interpose in defense the contract of license, and, if sued 
for royalty under the license, it could then deny any contract relation, 
and insist that its acts were in hostility to the validity of the patents. 
We are of the opinion that under the evidence the defendant should 
have been held as a licensee. 

As the case must be again tried, it will be helpful to express our 
opinion upon the measure of recovery — ^whether royalty should be 
computed upon the work of both dredges or be confined to that of the 
West Superior, and, if the latter, then at what rate. 

The supplemental contract of June 18, 1900, between Bowers and 
Barker did not impose upon the latter an obligation to procure and 
operate a second dredge. It merelv gave him the option to do so, 
and, if exercised, applied a reduced rate to the excavations of both 
dredges. At this time Barker contemplated the construction of an- 
other dredge, but he seems to have abandoned the project. He par- 
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chased the Northwestern, which, though licensed by Bowers, was 
emancipated from the future payment of royalty. Moreover, this 
dredge had scarcely, half of the capacity required by Bowers in the 
option to Barjcer. What Barker's purpose was does not appear be- 
cause he died before the Northwestern was put to work the ensuing 
season. Apart from the provisions of the contract of June 18th, it 
could have been operated without liability of any kind to Bowers. 
When the executrix operated both the Northwestern and the West 
Superior after her husband's death she availed herself of the reduction 
of the one-cent rate upon the government work done by the latter 
dredge to the half-cent rate which was to prevail upon compliance with 
the option. Her husband had been paying this same reduced rate dur- 
ing the greater part of the preceding season. Were this all, it might 
be inferred that it was the intention that the Northwestern should per- 
form the part of the second dredge, and that its emancipation from 
royalty was waived for the time l^ing. But, on the other hand, .the 
executrix made no reports of the work of the Northwestern, and made 
no payments on account thereof before- the controversy arose at the 
end of the season of 1901. Near the beginning of the following sea- 
son she made the sale to the defendant. The settlement of the con- 
troversy did not indicate what theory was adopted, but it fairly appears 
that the executrix through her counsel persisted in claiming the con- 
tinued exemption of the Northwestern from the payment of royalty. 
Considering the acts of the parties, the marked difference in capacity 
of the Northwestern from that of the second dredge required by 
Bowers, and the fact that it had been emancipated and was the sub- 
ject of unrestricted use, we are of the opinion that the terms of the 
option had not been complied with, that the Northwestern remained 
a free dredge, and that recovery should be limited to royalty upon the 
operation of the West Superior. As there was no reduction by the 
employment of a second dredge, the rates for government and private 
contract work obviously remained as originally fixed in the license. 
The judgment is reversed, and the cause is remanded for a new trial. 



MURRAY CO. V. CONTINENTAL GIN 00. 

(Circuit Court of Appeals, TMrd Circuit January 6^ 1907.) 

No. 20. 

1. Patents— ASBIONMBNTB—ACKNOWUEDGMENT. 

The acknowledgment of an assignment of a patent relates to the date 
of tbe asBlgmnent. 

2. Same— INFBINGEMENT— Feeders fob Cotton Gin. 

The Murray patent, No. 472,607, for an improvement in apparatus for 
elevating, distributing, and feeding seed cotton to gins by pneumatic ac- 
tion, the principal feature of which is an automatic valve produced by the 
cotton itself whenever it becomes choked in a chute, which shuts off the 
suction and the delivery of cotton to that particular chute until the stop- 
page is overcome, was not anticipated, and, while the elements of the ma- 
chine are old, discloses a new and patentable combination which produces 
new and decidedly useful result Also J^eld infringed aa to claims 1, 2, 9. 
and 12. 
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3. Same. 

The Murray patent, No. 644,532, for improYements in cotton eleyators 
and gin feeders, is void for anticipation. 

Appeal from the Circuit Court of the United States for the District 
of Delaware. 

See 126 Fed. 633. 

Oliver Mitchell and Edmund Wetmore, for appellant 
Melville Church, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and CROSS, Dis- 
trict Judge. 

CROSS, District Judge. The bill of complaint in this cause re- 
lates to letters patent No. 472,607, 488,446, and 644,532, and alleges 
th^t they have been infringed by the defendant. As to No. 488,446, 
however, counsel for the complainant has, since the commencement 
of the suit, abandoned all claim for relief thereunder, and it will, there- 
fore, require no further mention. No. 472,607 was issued April 12, 
1892, to Stephen D. Murray, assignor to William Burr arid John H. 
Deems, for new and useful improvements in apparatus for elevating, 
distributing, and feeding seed-cotton to gins, and the bill of complaint 
alleges that the defendant has infringed claims Nos. 1, 2, 9, and 12 
thereof, which are as follows : 

"(1) In apparatus for elevating, distribnting, and feeding seed-cotton to 
gins, the combination, with a suction pipe or tube, of a box or casing having 
side air-passages and a central screened space and a chute or feeder com- 
municating with said space, substantially as described. 

*'(2) In apparatus for elevating, distributing, and feeding seed-cotton to 
gins, the combination, with a suction pipe or tube formed In its under side 
with an opening of a box or casing having a central space communicating 
with said pipe or tube and provided with side air-passages having inner screen- 
walls and a chute or feeder communicating with said central space, substan- 
tially as described." 

"(9) In apparatus for elevating, distributing, and feeding seed-cotton to 
gins, the combination, with the chute or feeder, of a set of feed-rollers sup- 
ported at the bottom of said chute or feeder and means for regulating the 
feed of said rollers, substantially as described." 

"(12) The combination, with a suction-pipe, of the box or casing constructed 
of two or more central spaces and provided with the screened air-passages 
and a chute or feeder suspended beneath each of said central spaces, substan- 
tially as described." 

Before discussing the merits of the case, we will first briefly con- 
sider the point made on behalf of the defendant, that the complainant 
has not shown title to this patent. Several alleged defects are set 
forth in the brief, but the only one urged at the oral argument was 
that notwithstanding the assignments, so far as appears, were duly 
executed and delivered at the times they were respectively dated, they 
nevertheless, having been acknowledged several years subsequently, 
only took effect, in the absence of strict proof of the assignments as at 
common law, from the dates of their acknowledgment, and that under 
the evidence no infringement of the patent was shown between those 
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dates and the time of filing the bill of complaint herein. In volume 1 
of Am. & Eng. En. of Law, title "Acknowledgments," p. 6^, the fol- 
lowing rule is laid down : 

"In the absence of a statute designating the period within which acknowl- 
edgments must be made, It is immaterial when a deed is acknowledged. The 
acknowledgment may be made after bringing suit when the instrument Is 
offered in evidence." 

It is true that in the case of HoUingsworth v. Flint, 101 U. S. 591, 
25 L. Ed. 1028, wheii the acknowledgment and privy examination of a 
married woman was ntede after the commencement of the suit, it was 
held that the deed could not be offered in evidence; but the decision 
was put by Mr, Justice Harlan expressly upon the ground that at the 
time of the commencement of the suit the deed had not been acknowl- 
edged as required by the Texas statute in order to pass the title of a 
married woman under the law of that state. In Doe v. Dugan, 8 Ohio, 
87, 31 Am. Dec. 432, a deed executed by a sheriff wJiile in office was 
acknowledged by him after his term of office had expired, and it was 
held tliat such acknowledgment related back to the time of the ex- 
ecution of the deed. In Lanning v. Dolph et al.. Fed. Cas. No. 8,073, 
a deed was offered in evidence in an action in ejectment, and objection 
was made to its admission because the deed was acknowledged and re- 
corded after the suit was brought. Mr, Justice Washington, who 
tried the case, held the objection invalid, since the acknowledgment 
and recording rdated back to the execution of the deed. An acknowl- 
edgment is nothing more or less than a substitute method of proving a . 
deed, and does not affect its validity in the least Section 4898 of the 
Revised Statutes, as amended by Act March 3, 1897, c. 391, 29 Stat. 
692 [U. S. Comp. St. 1901, p. 3387], simply provides a new method 
of proof. The evident intent of the act w4s to substitute proof of ex- 
ecution by acknowledgment, instead of by the production of the sub- 
scribing witness, if there were one, or proof of the handwriting of 
the assignor, if there were no subscribing witness. In De Laval Sepa- 
rator Co. V. Vermont Farm Mach. Co. (C. C.) 109 Fed. 813, it was held 
that assignments which were acknowledged before the passage of that 
act were admissible in evidence thereunder, and that the act referred 
"to the time," to use the language of the court, "when the acknowledg- 
ment is produced in evidence, rather than to the time when it was 
taken." The rule thus laid down was approved by the Circuit Court of 
Appeals for the Eighth Circuit in Lanyon Zinc Co. v. Brown et aL, 
115 Fed. 150, 53 C. C. A. 354. The complainant in this case had in 
his possession, and produced at the hearing, assignments of the patent 
in suit acknowledged by the assignors, which showed at least a prima 
facie title thereto in the complainant. 

On the part of the defendant it is maintained that the Munger patent. 
No. 308,790, dated December 2, 1884, the Sailor patent, No. 362,041, 
dated April 26, 1887^ and the Schulze patent, No. 478,473, dated July 
5, 1892, narrowed the art to such an extent that the complainant's 
patent, No. 472,607, must be narrowly and strictly construed in order 
to maintain its validity, and tliat thus construed the defendant's ap- 
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paratus did not infringe claims 1, 2, and 12 thereof. It Is unneces- 
sary to consider at any considerable length in this connection the 
Munger or the Sailor patent, although they both disclose a pneumatic 
cotton elevator, since the former has only a belt distributor, and the 
latter valves or deflectors, as the patentee caUs them, whereby the pas- 
sage of the cotton into the different vacuum boxes, arranged in series, 
is regulated, not automatically, but by hand. The Schulze patent un- 
doubtedly represents the highest development of the art prior to the 
Murray patent under consideration, and it was upon that patent that 
counsel for the defendant mainly relied to slj^w anticipation. It is 
quite true that the Schulze and Murray machines are in some respects 
alike, and from a mere cursory examination they might seem to be so 
much alike that very little, if an3^hing, of novelty or invention could 
be discovered in the Murray patent ; but, when carefully examined, it 
will appear that, while the elements embodied in the Murray patent arc 
old, they are, nevertheless, combined and organized in such a way as to 
accomplish a new and decidedly useful result. What Murray more 
especially claims by his patent is an automatic valve produced by the 
seed-cotton itself, so that, when the cotton becomes choked in the 
chute and fills it to the top of the screen-walls, the air suction is entire- 
ly cut off, and the delivery of cotton to that particular chute is suspend- 
ed until the stoppage in the chute is overcome, or, adopting the lan- 
guage of the patentee : 

"When the cotton accumulates in the feeder too fast and reaches to the top 
of the screen-walls of the space 5, It is evident that the suction from pipe or 
tube 1 will be cut off and the cotton will cease to be drawn In ; but as soon as 
one or more of the feeder? have fed out sufficient of the cotton to al« 
low some part of the screen-walls to be free or open, the suction again be- 
comes effective In the manner already explained." 

It is true that the claims do not in terms refer to the automatic ac- 
tion of his system, but we think such reference is wholly unnecessary. 
He sets out the orderly arrangement of the parts intended to produce 
the result, and which, as the evidence shows, do produce the result he 
has described in his specifications. The patent cannot be read^ without 
discovering that the main object of the inventor was to install an 
automatic valve produced by the seed-cotton itself, and which would at 
all times, in case of chokage of the cotton, prevent the cotton in the 
chute from rising above the bottom or lower side of the cotton pipe. 
Under his system the choked cotton, if any, is all contained within the 
perpendicular chute, and is in a position whence, as soon as the choke 
is relieved at the bottom of the chute, the cotton will fall by gravity; 
whereas, not only in the Schulze system, but also in all of the other 
systems, the cotton when choked is liable to be forced ultimately be- 
yond the chute itself into the internal portion of the cotton pipe, from 
which position it cannot, under any circumstances, be released by 
gravity. The result achieved by Murray's device is accomplished 
by having the cotton feed-pipe located above the air pipe, as also by 
so arranging the screened air-passages that they do not extend up- 
wardly above the bottom of the cotton feed-pipe. Schulze approxi- 
mates this same result, but does not attain it, nor was it in his mind* 
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since his iscreened air-passage extends upward to the very top of the 
cotton feed-pipe, with the result that, when the cotton becomes choked 
in the chute, it will continue to fill up the chute, as it will also in the 
Murray system, until the air suction has been completely shut oflF by the 
choked cotton, but this will not happen under the Schulze device, owing 
to the height and location of the screen, until the cotton will have 
been forced over the bend or angle of the cotton-pipe and into the 
lateral portion thereof, whence it cannot be relieved by its own weight. 
Furthermore, Schulze, in order to accomplish what he did, deemed it 
necessary to adopt, and did adopt, various mechanical cut-offs and 
valves which are unnecessary to the Murray patent. Our conclusion, 
therefore, is that Murray's patent discloses a decided advance in the art, 
and very clearly shows novelty and invention. 

What has been said pertains more appropriately to claims 1, 2, and 
12, but we think claim 9 is also vgiHd. It relates to feed-rollers sup- 
ported at the bottom of the chute, with means to regulate the feed of 
the rollers. The use of such rollers was undoubtedly old in the art, but 
as theretofore used the rollers were located at or near the gin. Former- 
ly the cotton fell from the chute upon a moving apron or conveyor-belt, 
which carried it to the feed-rollers, whence it was fed to the gin. 
Murray does not require the conveyor-belt, and locates the feed-rollers 
directly at the bottom of the chute, where they aid in releasing the 
cotton from the chute, a function which they did not at all perform 
before. Again, they pay it out at a predetermined rate, which may 
differ at every chute, whereby, in connection with the other elements of 
the combination, no more cotton is elevated by the machine than can 
be properly distributed and fed out. The claim, therefore, discloses 
in our opinion a true combination, and not a mere aggregation, and is 
also valid. 

The defendant's device clearly infringes all of the claims in con- 
troversy, unless such claims are to be read with literal exactness. The 
defendant has tmquestionably adopted and embodied in its apparatus 
all of the essential elements of the Murray patent, except that it claims 
that it does not use side air-passages and a central screened-space, em- 
phasizing particularly the words "passages" and "central." It contends 
that both Munger and Schulze have a side air-passage and a screened- 
space, which space, however, is not central between side air-passages, 
and that consequently, in order to avoid the claims of those patents, 
and to disclose novelty, Murray was compelled to claim as he did. 
But, as already stated, neither Munger nor Schulze accomplishes what 
Murray did, nor do they show the same mode of operation. Murray 
devised what may very properly be called a systeni or mode of opera- 
tion, whereby certain old elements of a cotton elevator and distributor, 
as the result of new organization and arrangement, produced automatic 
regulation of the device by the cotton itself, and it would be most un- 
fortunate in view of what he has accomplished if we were compelled to 
construe his claim so narrowly that an infringer could appropriate 
the entire principle of his invention by using one air-passage, instead of 
two, and simply conjuring with the meaning of the word "central." 
. Counsel for the complainant have indicated how the differcat 
149 F.— 63 
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elements comprised in the claims of the Murray patent may be so cor- 
related and rearranged as perhaps to more clearly express Murray's in- 
vention, without doing violence to the claims themselves* Such re- 
arrangement is as follows: 

**In apparatus for elevating, distributing, and feeding seed-cotton to gins, 
in combination, a cotton pipe, an air pipe having side air-passages, a screen 
space organized, as described In the specification, below the cotton pipe, 
a. chute or feeder communication with said space, the said space being central 
between the cotton pipe, air pipe, and chute, as described." 

It would seem that the word "central," as used in the claims, is 
susceptible of the meaning they have attached to it. The claims do 
not show with entire precision what is meant by the words "central 
space" — that is to say, it does not clearly appear with what other 
elements the "central space" must be arranged in order that it may 
properly be defined as "central" — Ijut, wherever it is located, we cer- 
tainly find nothing in the claims which imperatively demands that 
it be located, as claimed by the defendant, between the side air-pas- 
sages. It would seem that "central space," as used, may mean no more 
than the space inclosed within the box or casing, and that the phrase 
"side air-passages" is met by locating them upon one side only, as well 
as upon both sides. The language used does not require air-passages 
located on both sides, or on opposite sides, or anything equivalent 
thereto. There must be side air-passages, but that requirement would 
be met if there were a plurality of them located upon one side, equally 
as well as it would be if they were located upon two sides, or upon op- 
posite sides. What has been said applies more especially to claims 
1 and 2. Claim 12 is still more general, for in it there is nothing what- 
ever said about side air-passages. All that this claim requires is that 
there shall be air-passages, and that they shall be screened. Since this 
is so, there surely is no invention in merely reducing the number of 
air-passages from two to one, as the defendant has done; nor, again, 
would such reduction conflict with the Schulze patent or other prior 
patents; because it is the location of the screened-passages in the Mur- 
ray patent which, in combination with the other elements, produces its 
automatic feature, and this in principle the defendant has adopted. Up- 
on the whole the complainant's interpretation of the claims is not un- 
reasonable, and we would feel entirely justified in adopting it were it 
necessary under the circumstances to do so, in order to sustain the 
patent, but we do not think it is. Murray's invention, considered as an 
entirety, rested largely, as already stated, in, the automatic valve pro- 
duced by the cotton itself whenever it became choked in the chute^ 
and which automatic function was accomplished by a^new organiza- 
tion of old elements set forth in the claims as interpreted and described 
in the specifications, and it is this automatic feature which the de- 
fendant has appropriated by a like or an equivalent organization of the 
same elements. The defendant's device has, it is true, but a single 
ucreened air-passage, but that, as we have seen, is immaterial, since it 
is located and arranged in relation to the other elements, so as to per- 
form the identical function which the screened air-passages of the 
Murray patent perform* *• .. 
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' That claim 9 has also been infringed is too apparent to require ex* 
tende4 remark. The claim provides for "a set of feed rollers supported 
at the bottom of said chute or feeder." The defendant contends that 
the phrase "supported at the bottom" requires the said rollers. to be at- 
tached to, and to form a part of, the elevator and distributor, while 
m its device th^ feed-rollers, although supported directly at the bottom 
of tlie chute, are nevertheless detached from and are not a part of it, 
but of the gin. In other words, it is claimed that since the feed-rol- 
lers have been, as it w;ere, sawed apart from the chute and removed 
therefrom by the width of a saw-cut, infringement of the Murray patent 
has been avoided. The mere statement of the proposition shows its 
lack of merit. The entire principle, and, indeed, the very language of 
the claim, is sought to be appropriated by transparent evasion. 

Patent No. 644,532, the second in suit, is invalid. It was clearly 
anticipated by the' Munger patent, No. 680,165. The only apparent 
difference between the construction described in claim 8, the only one 
relied upon, of the Murray patent now under consideration and the 
Munger patent, is that the Murray patent has a plurality of feed-rol- 
lers, whereas Munger has a single feed-roller which co-operates with 
an adjustable or spring pressed breast, a mechanical equivalent. The 
Murray patent does indeed claim a screw conveyor, whereas in the 
Munger patent air is used as the conveyor, but, even if these con- 
veyors are not equivalents, still a screw-conveyor is cleariy portrayed 
and described in a prior Munger patent, No. 547,671, where it is locat- 
ed substantially in the same place and performs practically the same 
function that it does in the patent in suit. 

Upon the whole case, therefore, we conclude that the first patent in 
suit. No. 472,607, is valid, and as to claims 1, 2, 9, and 12, has been 
infringed by the defendant, and that the second patent in suit. No. 
644,532, is invalid. 

The decree below should be reversed, with costs, and a decree entered 
in conformity with the views hereinabove expressed* 



MOTSINGER DEVICE MFG. CO. ▼. HENDRICKS NOVELTY CO. 

(Circuit Court oX Appeals, Seventh Circuit November 9, 190&) 

No. 1.264. 

Patents— iNFBiircnEicEKT—CoNTBOLLEB fob Spabk Geicebatobs. 

The Motsinger patent. No. 642,868, for a controlling means for spark 
generators, adapted to maintain a constant speed of a driven shaft in 
a gas engine by means of a peripheral frlctlonal contact between a 
driving wheel and a pulley on such shaft, and means whereby the grip 
of one wheel upon the other is automatically so varied that, though the 
driving wheel may rapidly change from low to high speed, the speed of 
the driven pulley will not substantially change, in view of the prior 
mechanical art in which all the means employed were old, is not a 
pioneer patent, and must be limited to the substantial construction 
shown. As so llihited held not infringed. 



Digitized by VjOOQIC 



996 149 FEDERAL BBPORTEB* 

Appeal from the Circuit Court of the United States for the Kstrict 
of Indiana. 

Tbe bill is to restrain infringement of letters patent No. 642,869, iSBued 
Feb. 6tli, 1900, to Homer N. Motsinger, for a new and useful Gontrolllng 
Means for Spark Generators. 

Tbe claim relied upon is as follows: 

**In a mecbanical movement for maintaining a constant speed of a driven 
shaft, a driving pulley, a driven shaft carrying a pulley adapted to engage 
peripherally tbe driving pulley, and a speed controUed governor carried by 
said driven shaft, and means for throwing said driven pulley out of and into 
engagement with the driving pulley." 

The Circuit Court diRmissed the bill for want of equltv. The drawinar hi ap- 
pellant's patent is as follows, and appellee^s device Is illustrated as follows: 



|,,^ft%A«, 



AppeIIee*6 Devite^ j pis 
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Other pateats cit^ In the record are as follows: 

No. 195322, Sept 18, 1877, J. 8. Adams. 

No. 210,847, Dec. 17, 1878, W. H. Fruen. 

No. 230,264, July 20, 1880, E. T. Oilliland. 

No. 267,965, Nov. 21, 1882, F. Anderscm. 

No. 295,060, March 11, 1884, 0. J. Shuttlewortb. 

No. 345,670, July 20, 1886, A. Campbell. 

No. 352,368, Nov. 9, 1886. C. B. Skinner. 

No. 367,241, July 26, 1887, A. W. Schleicher. 

No. 368,265, Aug. 16, 1887, G. T. Woods. 

N5. 40^,376, May 14, 1889, N. Rogers et aL 

No. 437,704, Oct 7, 1890, R. Lundell. 

No. 438,077, Oct 7, 1890, D. Mackle. 

No. 438,204, Oct 14, 1890, E. Thompson. 

No. 440,590, Nov. 11, 1890, F. D. Hardy. 

No. 452,976, May 26, 1891, H. D. Goodwin. 

No. 456,392, July 21, 1891, H. A. Ballard. 

No. 462,348, Nov. 3, 1891, C. E. Chinnock. 

No. 491,829, Feb. 14, 1893, J. A. Williams. 

No. 504,132, Aug. 29, 1893, M. Moskowltz. 

No. 633,516, Sept. 19, 1809, R. L. Hunter. 

No. 659,194, Oct 2, lOOO, F. W. Baynee. 

No. 751,993, Feb. 0, 1904, G. J. & G. Pelstring. 

No. 757,891, April 19, 1904, I. J. Daily. 

Further facts are stated in the opinion of the conrt 

Chester Bradford and Arthur M. Hood, for appellant. 
H. V. Lockwood, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit. Judge. The mechanism employed by Mot- 
singer, to put into effect the idea embodied in the patent in suit, is the 
fly wheel of a gas engine in frictional contact with a smaller wheel or 
pulley connected with the spark generator, together with means for 
throwing the generator pulley out of and into engagement with the 
fly wheel ; the purpose being to so vary the contact or grip of the pulley 
upon the wheel, that when the wheel starts at a low rate of speedy the 
pulley will at once revolve at a much quicker speed, but when the 
whed attains a high rate of speed, the speed of the pulley will not be 
drawn along with it — sl speed approaching constancy being in that way 
secured to the pulley, and to the spark generator dependent on the 
pulley for its revolutions. 

Laying aside for the moment the argument that Motsinger for the 
first time gave to the world the idea of a spark generator, "self con- 
tained," and looking to the mechanism only in which that idea is said 
to be embodied, we ascertain from the prior art that one wheel driven 
by another, through the device of frictional contact, is old. Also that 
a large wheel, driving a small wheel peripherally, around axes in 
diflferent alignment, though by cog engagement, is old ; so that Mot- 
singer did nothing more than to substitute in the wheels of the old 
art, engagement by friction for engagement by cogs, a substitution that 
apart from all other considerations — ^frictional engagement being well 
known — ^would not in our judgment constitute pioneer invention. In- 
deed, outside of the concept of a "self contained" generator as a result- 
ant, we do not think that any such claim would l^ urged. 

Laying aside, again, for the moment, the argument that Motsinger 
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gave to the world, for the first time, a spark generator "self contained," 
it is plain that the immediate mechanical purpose of his frictional 
contaqt — ^the constancy of motion to be obtained for one of the wheels 
— ^is itself old, that being the purpose of nearly all of the devices 
where two wheels are f rictionally engaged. And when we come to the 
mechanical means, other than those already pointed out, through which 
constancy of motion is effected, including the speed controlled governor 
— ^that is, the means whereby the grip of the one wheel upon the other 
is automatically so varied that though the one wheel may 'rapidly 
change from low to high speed, the speed of the other wheel will not 
substantially change — we find that they, too, are old, varying only 
with the kind of mechanism to which they are applied; so that the 
chief consideration in favor of this patent, as a pioneer invention, 
resides in the claim that in this combination for the first time, was 
made practicable a spark generator so "self contained, that it could 
be mounted in an operative position with any gas engine of any kind." 

But standing in the ^ay of this consideration is the fact, that before 
the Motsinger patent, there were generators, also self contained, that 
could be mounted in an operative position with any gas engine of any 
kind. Williams patent,. No. 491,829, Thompson patent. No. 438,204, 
Rogers patent. No. 403,376. And standing also in the way of this 
consideration is the fact that before the Motsinger patent, generators 
were driven by the peripheral engagement of driving and driven pul- 
leys ; the only difference in this respect being that in the previous de- 
vices, the engagement was by cog wheel; so that Motsinger did not, 
for the first time, give to the world either the idea of a spark generator 
self contained, or a practical mechanism through which such spark 
generator could be operated. 

Taking into consideration then just what Motsinger has done — the 
constructive idea being old, the mechanism being old, except his sub- 
stitution of frictional peripheral engagement (frictional engagement 
being old) for cog peripheral engagement — ^we are forced to the con- 
clusion, that though Motsinger's patent may cover a valuable improve- 
ment, it is not a pioneer patent, and must therefore be limited to the 
substantial mechanical means therein pointed out, or their mechanical 
equivalent. 

Except to the extent that appellee's device has "a driven shaft 
carrying a pulley adapted to engage peripherally the driving pulley," 
the mechanical means employed by appellee confessedly differ from 
those of appellant. The contention of appellant, however, is that any 
arrangement of wheel and pulley whereby the center of tiie frictional 
contact or grip is near the periphery, or away from a common axis, 
is an engagement peripherally, and comes, thereby, within his specific 
mechanical construction ; so tiiat what is meant by the word "periph- 
erally" — always remembering that the patent is not a pioneer patent 
— comes in point. 

By "periphery," generally, is meant the outside or superficial part of 
a body. (Century Dictionary.) When applied to a sphere, it is of 
course the whole of the exterior surface. When applied to a disk, it 
means, we think, unless a larger meaning is clearly implied, the outer 
edge of the disk. That Motsinger had such a definition in mind, when 
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he drew up his letters patent, is evidenced by the fact that his draw- 
ings show nothing else, and that there is nothing in the description that 
the drawings are nreant to be only a preferable or alternative method. 
Indeed, every mechanical expedient (and they arc many) utilized by 
Motsinger to throw his device into, and out of, engagement, is wholly 
inapplicable to a like purpose in appellee's device — ^the adjustment in 
one case being effected by a parallel motion of the shaft, and in the 
other, by a longitudinal motion. 

Nor is the issue thus raised, involving the word "peripherally," an 
issue simply over the definition of a word ; for, in the absence of a nice 
adjustment of the shaft to the other parts of the generator, the so- 
called electric field cannot be made effective ; and any wearing out of 
the shaft, that destroys this adjustment, tends to destroy the field; 
so that — the Motsinger drawings and description showing an engage- 
ment of the pulleys that subject it to side pressure only, and the ap- 
pellee showing end pressure only — ^there are presented two mechanical 
devices that may differ very greatly, in degree at least, as to the dangers 
of wear and tear likely to affect the electric- field. 

Considered, then, as a limited patent for a specific form of con- 
struction, we do not think the appellee infringes appellant's patent. 
Progress in nearly every field of mechanical activity is like the ad- 
vance of the tide — the last high mark having been attained, not by a 
single thought thrown far in advance of the flood, but by the column 
of thought that the weight of the flood projects. Where one in- 
ventive mind has run far out, marking a distinct field to be thereafter 
covered, it is not difficult for the courts to set the stakes that give 
boundary to the advance. But when the advance is an item only of a 
similar advance all along the line — is borrowed almost altogether from 
the advance along the line — care must be taken that the boundaries 
given do not include, up and down the line, every character of mechan- 
ism that may thereafter bring about similar results. And to give to 
this patent, through an enlargement of the word "peripherally," the 
scope now urged upon us — ^a definition growing out of what Motsinger 
has since seen, rather than out of any thought in his mind when the 
word was first employed — ^would be to give to his patent a monopoly 
on a practice in mechanics that in principle, at least, is as old as the day 
that wheels were first made that peripherally operated other wheels. 
This, of course, we cannot do. The decree is 

^Vffirmed. 



TILESTON V. VAUGHAN et al. 

(Circuit Court of Appeals, Seventb Circuit October 12, 1906.) 

No. 1,270. 

Patents— Invention— Bye -Guards. 

Tbe Tileston patent, No. 513,G03, for a flexible ventilated eye-guard, la 
void for anticipation. 

Appeal from the Circuit Court of the United States for the East- 
ern Division of the Northern District of Illinois. 
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Appellant,- grantee of letters patent No. 513,603, dated January 30^ 188^ 
for a flexible, ventilated eye-guard^ failed in his suit against appellees. 

The following portions of the specification describe the device: 

'•My invention is to provide a flexible eye-guard that is ventilated by means 
employed in Its oonstruction which allows the air to circulate through the 
frame or portions thereof, while protecting the wearer against various an- 
noyauces, still, gives to the eye, unobstructed by frame material, full soope 
of vision." 

"In the said drawings A represents the outer or marginal rim, constructed 
of longitudinal half round pieces of material or other suitable flexible mate- 
rial, between which or to which the edges of the ventilated flexible material, 
C, are held, being riveted, sewed or by other suitable means held in position. 
The inner rims. A', surrounding the elongated flexible centers or flexible lenses, 
B, may be constructed of the same material as the marginal rim. A, or of 
other suitable material which will hold the lenses or centers in position and 
to the flexible ventilated material, O. The rims may be constructed of metal, 
gutta percha, cloth or any suitable flexible substance, held together by rivets, 
a, a, a, or sewed, or by other means fastened to the ventilated portion of the 
frame. 

*'The ventilated portion of the frame holding the elongated centers or lenses 
may be of any perforated or porous substance which will permit the circu- 
lation of air and yet obstruct partially or entirely the passage of dust, insects 
or other substances liable to annoy or do injury to the wearer and I employ 
such material as hair cloth, wire gauze, perforated sheet metal, or other suita- 
ble flexible material. 

*'The lenses may be transparent or semitransparent of any flexible nature 
and if desired waterproof I use mica, flexible glass, or other suitable materiaL 
However it Is not essential at all times to employ the use of waterproof mate- 
rial in which event I use .veiling, wire gauze, bolting cloth or other suitable 
material for the centers. 

"The centers or lenses are elongated to cover beyond the outer comers of 
the eye, thus enabling the wearer to obtain full scope for the use of the eye 
without necessitating turning the head. 

"The eye-guard is held in position in front of the eyes by means of elastic 
cord or suitable fastenings^ attached to the sides at b or by means of the ordi- 
nary spectacle bow with fastening adapted to apply when the eye-guard should 
be reversed. 

'*Due allowance must be made in construction for the eyei^uard to conform 
to the features of the face." 

The claims which are alleged to be infringed are these: 

"(1) A flexible ventilated eye-guard consisthig of an outer flexible rim In- 
closing a flexible ventilated frame surrounding the orbital space having flexi- 
ble lenses secured thereto in the manner and for the purpose substantially as 
described. 

"(2) A flexible ventilated ^e-guard consisting of an outer flexible rim In- 
closbig a flexible ventilated inner frame surrounding the orbital space hav- 
ijQg interchangeable flexible lenses secured thereto in the manner substantially 
as described, 

"(3) The combination In an eye-guard composed of an outer flexible rfcn, 
A, of an inner flexible ventilated frame, C, of the flexible lenses, B, and the 
fastenings therefor substantially as described." 

Among nearly a score of prior patents in the record are No. 295,242, Qenese^ 
1884, and No. 41,209, Everett, 1864. 

Charles Turner Brown, for appellant. 
Florence King, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. • 

BAKER, Circuit Judge (after stating the facts). From the word- 
ing of the specification and claims it is quite evident that Tileston be- 
lieved himself entitled to a monopoly of all forms of flexible vcntilat- 
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cd eye-guards, in which appears the combination of a flexible rim, a 
flexible, ventilated frame, and flexible lenses. 

Genese described and claimed "a flexible, air-tight, eye-guard, con- 
sisting of a frame of flexible material completdy surrounding the 
orbital space, and having plane lenses of mica, or other transparent 
and flexible substance, and an elastic marginal body secured to said 
frame." 

This Genese eye-guard is made air-tight because it is designed to 
gfuard from noxious vapors the eyes of employes in metal working and 
diemical manufactories ; but it covers the device of the patent in suit, 
element for element, flexible rim,, flexible frame, and flexible lenses, 
except that the frame is made of solid instead of perforated or porous 
material. In his specification Genese states that his frame is "made 
from thin plates of easily flexible material, such as lead or copper" ; that 
is, the frame can be bent and will stay bent so as to secure a close con- 
tact between the rim of the guard and the face of the wearer. Appel- 
lant's counsel seeks to diflFerentiate by asserting that the flexibility 
which Tileston described and claimed was the resilience which, when 
the bending pressure is removed, springs the material back to its orig- 
inal position. The contention has its basis in the ingenuity of coun- 
sel, not in the patent. Tileston's frame is made from "hair cloth, wire- 
gauze, perforated sheet-metal, or other suitable flexible material." So 
the Tileston frame is obtained by perforating the flexible sheet metal 
of Genese's frame. And invention cannot be predicated merely on 
making holes for purposes of ventilation, even if Everett and others, 
as early as 1864, had not shown the use of wire-gauze for the frame 
of eye-guards. 

The decree is afiirmed. 



CLARK et al. v. HARMON S. PALMER HOLLOW OONORErrE BLDO. 

BLOCK CO. t 

(Circuit Court of Appeals, Seventh Circuit. November IS, 1906L) 

No. 1,268. 

PATBim—ANTioiPATiON— Design vob Building Stone. 

The Palmer design patent, No. 86306^ for a design for artifldal building 
blocks, Bhowing the upper portion of the blo(dc having a rock face and the 
lower part smooth, Is void for anticipation and lack of invention ; it being 
shown without contradiction that houses still standing were built, prior 
to the application for the patent, of alternate layers of rock-face and 
smooth-face stone, presenting substantially the same appearance to the 
eye as a building of stone made after the design of the patent 

Appeal from the Circuit Court of the United States for the Eastern 
District of Illinois. 

The decree appealed from enjoins appellants not to Infringe a patent be- 
longing- to appellee and not to compete unfairly In trade. The patent is No. 
86,806, issued on February 16, 1004, to Palmer for an ornamental design for 
artificial building blocks, and reads as fallows : 

•rPo All Whom It May Concern: 

"Be It known that I, Harmon 8. Palmer, a dtlzen of the United States, re- 
siding at Na 1460 Binney street northwest, In the city of Washington, District 
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of Colmnbia, fiave Invented a new, original, and ornamental design for arti- 
ficial building bloclfs, as disclosed by the accompanying drawings, made a part 
of this specification, of which the following is a description. 

''Figure 1 is a front view of the block, and Fig. 2 is a side rlew. 

"Having thus disclosed my invention, what I claim, and desire to secure by 
letters patent is — 

"The ornamental design for an artificial boildlng-block substantially as 
herein shown." 



FIG. 1. 



PIO. 2." 




The alleged unfair competition in trade consisted in selling the alleged In- 
fringing building blocks. 

Howard G. Cook, for appellants, 
Chas. J. Williamson, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judgfes. 

BAKER, Circuit Judge. Witnesses for appellants, whose testimony 
stands uncontradicted and whose veracity is unassailed, establish sev- 
eral instances of prior use. 

In a house, built years before the patent was applied for, layers of 
rock-face and of smooth-face stones were alternated. If one rock- 
face stone lying upon a smooth^face stone be taken as a unit, the seam 
between them is so fine that to the eye of the ordinary observer the 
design is the same as if one stone were dressed partly rock- face and 
partly smooth-face. The smooth part in this instance was only about 
one-fourth of the width of the rock-face, while the patent indicates 
that the parts are of substantially equal width. On this ground, and 
for the further reason that the smooth-face and the rock-face parts 
were not made in one piece, it is contended that the instance in question 
is not an anticipation. The architect testified that there is no fixed 
rule respecting the comparative widths of the two layers ; and the ap- 
pearance to the eye would be the same, we find, whether two stones 
were used or only one with a line of separation marked thereon. 
But, if it were conceded that this instance is not sufficient as an an- 
ticipation, we are of the opinion that there was no invention in taking 
as a design for one piece a design that had appeared from the use of 
two pieces in conjunction. 

The objections as to the relative widths and as to the design not ap- 
pearing on one stone are met by the other instances. 

Bearing in mind the familiar rule, we find no basis for the slightest 
doubt of the testimony concerning prior use. The witnesses said that 
the structures were in existence, as erected, at the time they were 
testifying. OwnerJ, architects, workmen, averred that the structures 
were put up many years prior to the application for the patent Ap- 
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pellee offered no evidence in contradiction, and was and is content to 
invoke the rule of reasonable doubt. The structures speak for them- 
selves on the question of design. Their nature aAd their location were 
such that no pretense can be made that they were erected for the pur- 
poses of this case. As to their age, the pertinent question here was not 
whether a particular building was erected in 1881 or in 1882, for 
instance, but whether the buildings were in existence prior to the al- 
leged invention in 1904. On that we think it not unfair to conclude 
that the appearance of the structures convinced appellee that the tes- 
timony as to age could not be disputed. The Barb Wire Patent, 143 
U. S. 275, 12 Sup. Ct. 443, 36 L. Ed. 154, Bettendorf Patents Com- 
pany V. Little Metal Wheel Company, 123 Fed. 433, 59 C. C. A. 473, 
and other cases in which the thing done can only be known as it is 
reconstructed, years afterwards, from the memory of witnesses, have 
no pertinency. 

As to the unfair competition branch of the case, there is no evidence 
whatever on which to support the decree. Appellants simply sold the 
alleged infringing blocks as of their own make, with no attempt and no 
intent to palm them off as the goods of another. 

The decree is reversed, with the direction to dismiss the bill for want 
of equity, 

NATIONAL GLASS CO. et al. ▼. UNITED STATES GLASS CO. et aL 

(Circuit Court of Appeals, Third Circuit January 10, 1907.) 

No. 50. 

Patents— INPRINOE»«ENT—P0BN ACES fob Reheating Glasswabe. 

The Schulze-Berge patent, Na 411,131, and the Caldwell patent, No. 
442,855, both for furnaces for reheating or flre-flnishlng glassware, as 
limited by construction in prior suits to the precipe mechanism described, 
held not infringed by a furnace which does not have a laterally projecting 
floor, which is an essential feature of both. 

Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. 

For opinion below, see 147 Fed. 254, 

James K. Bakewell, for appellants. 

M. A. Christy and George H. Christy, for appellees. 

Before DALLAS, GRAY, and BUFFINGTON, Circuit Judges. 

BUFFINGTON, Circuit Judge. In the court below the National 
Glass Company and another filed a bill charging the United States 
Glass Company and another with infringement of patent No. 411,131, 
to Schulze-Berge, and No. 442,855, to Caldwell. That court, in an 
opinion reported at 147 Fed. 254, dismissed the bill for noninfringe- 
ment. Thereupon thi^ appeal was entered. 

These patents were before this court in the case of Bryce Bros. v. 
National Glass Company. In an opinion reported at 116 Fed. 186, 53 
C. C. A. 611, the art is so fully set forth, and the devices illustrated and 
so fully described, that reference to these opinions precludes the neces- 
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sity of present description. Referring to both these patents it was in 
the last-mentioned case held by this court: 

"That the faiventians are not of a pioneer or primary character, and that 
therefore they must be confined and limited to the precise device, as deacrlhed 
in the specifications and claims of that art" 

Of the Schulze-Berge patent, here involved, it was there said: 

'The essential structural peculiarity, therefore, la a furnace with a laterally 
projecting fioor, O^, of the combustion chamber, In which fioor the glory holea 
are placed, so that a glass article may be vertically raised or lowered. In pre* 
senting it to them and wlthdrawhig it from them." 

And of the Caldwell patent: 

*'It will thus be seen that there Is described and shown a glass furnace and 
combustion chamber, having the essential characteristic of that patented in 
No. 411,131, to wit, the laterally projecting cover, with the glory holes therein 
and thus accessible from below. Both require a glass-heating furnace, and 
both require that that furnace should be so constructed as to have a laterally 
< projecting floor that would admit of a glory hole therein and be aooessible 
from below." 

Now, the construction thus placed on these patents, which is now 
the law thereof, the court below followed and applied. The respond- 
ents' device has no laterally projecting floor. Lacking this essential 
feature of the two patents in question, there can be no question that it 
does not infringe. Moreover, this laterally projecting floor made 
possible the use of a revolving table on which the glassware was car- 
ried through the furnace. This table is an element in all th& claims 
of the Caldwell patent here involved, and a revolving table cannot be 
used in the respondents' structure. Restricting the claims, as the court 
below rightly did, to the limited scope awarded them by this court in 
the prior case, its decree was a logical sequence. 

It must therefore be affirmed. 
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THE RESOLUTBL 
(District Oonrt, 8. D. New York. Kovember 80, 1008.) 

TOWAGK— StBANDING OF TOW— LIABILITY OF TUO. 

Damage to a cargo of coal laden on a barge belonging to the claimant, 
by the stranding of the barge in the harbor of New Haven while in tow 
of claimant's tug, held recorerable from the tug; It havhig failed to sus- 
tain the burden of proving its allegation that the stranding was due to 
an nnknoifvni obstruction, either In the main channel or the anchorage 
grounds of the harbor. 

[Ed. Note.— For cases in point, see Cent Dig. vol. 45, Towage, § 34.] 

In Admiralty. Suit against tug to recover damage to cargo re- 
sulting from stranding of tow. 

James J. Macklin, for libellant 
Robinson, Biddle & Ward, for claimant 

ADAMS, District Judge. In this action, the libellant, the Provi- 
dence-Washington Insurance Company, the assignee of the owners of 
a cargo of coal laden on the barge H. M. Fuller, seeks to recover 
from the tug Resolute the loss of or damage to the said cargo caused 
through the barke striking bottom in New Haven, Connecticut, harbor, 
while in tow of the tug on a hawser on the 8th day of November, 1904. 
The tow was bound to Providence, Rhode Island, but went into New 
Haven harbor on the 7th about 2 o'clock P. M. to remain over night 
and was anchored there till the morning in question, when the tow 
started for Providence and the Fuller brought up, causing the damage 
sued for. The barge was owned by the same corporation as the tug. 

The defense in the answer is that the barge grounded upon an un- 
known obstruction in the regular and usual channel about 11 o'clock 
A. M:, the tide being about high water. On the trial, the testimony 
of the tug was directed to showing that the accident happened within 
the anchorage limits defined by the Government on the west side of 
the channel and not in the usual and regular channel as claimed in the 
answer. The master testified that the Fuller was alone at the tail of 
the tow. She was preceded in the tow by 4 other boats, 1 alone ahead 
of her and 2 alongside of each other next to the tug. Two of the 
boats, as well as the tug, were drawing about the same water as the 
Fuller. 

It was further testified on the part of the tug that the place of an- 
chorage on the 7th was within the anchorage limits and when, the 
next morning, the tug started with the tow, she proceeded on a course 
which for a short distance kept her to the westward of the eastern 
line of such limits and after going about an eighth of a mile, the Fuller 
struck and stopped the tow. The tug then anchored the tow and went 
to the Fuller s assistance but did not succeed in getting her off. Fur- 
ther testimony on the part of the tug is to the effect that it required 
the efforts of several tugs to relieve the barge, all of whom circled 
around her without diflSculty, there being from 12 to 18 feet of water 
in her vicinity while she was fast on an obstruction, which was com- 
posed of hard sand, gravel and stone, leaving but from 5 to 7 feet of 
water under her. The position of the barge was also noted from a 
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place in New Haven which enabled observers there to see water all 
around her as she lay headed toward the south. The witness from 
the Resolute said that the tug worked around the barge for nearly an 
hour on an ebbing tide without touching bottom, even after the wa- 
ter had fallen as much as a foot It was said that another tug, drawing 
12 feet 4 or 5 inches, did the same without experiencing any difficulty. 
Several witnesses familiar with the waters said that they were astonish- 
ed to see the barge aground there. It is further urged on behalf of 
the tug that she had a right to rely upon the Government chart of the 
place, which gives 16, 17, 18 and 22 feet of water on the grounds at 
low water, and nothing less than 16. 

The libellant contends that the grounding of the barge did not take 
place in the channel or within the anchorage grounds but in a place to 
the westward of both, where the bottom was uneven, irregular, and the 
water shallow, in some places, near at hand as well as under the boat, 
not being more than about 6 feet in depth. It urges that there is a 
strong burden of proof upon the claimant here which it has failed to 
sustain. The testimony of the claimant is criticised with much force 
and ingenuity and it is said, among other things, that no witness from 
the tow other than the master of the Resolute was either called or ac- 
counted for. It appears that no attempt was made on the first day of 
the striking to ascertain what the trouble was by sounding or other- 
wise, or what kind of an obstruction the barge was on. The libellant 
then enlarges upon the claim set forth in the pleadings, mentioned 
above, that the cause of the stranding was an unknown obstruction in 
the channel, when no such claim was made in the testimony, and sug- 
gests that if the grounding had taken place in the anchorage ground as 
stated, there could have been abundant testimony produced to show 
such fact. It urges also that there is a great improbability of the truth 
of the allegation in view of the fact of no report having been made of 
the obstruction to Government officials, so that the difficulty in the 
harbor could have been remedied. It then proceeds to criticise the 
testimony adduced by the claimant and urges that some of the wit- 
nesses examined really sustained the libellant's claim. It then com- 
ments upon the testimony of two persons who were examined upon the 
part of the libellant and stated that they made soundings at the place 
which was pointed out to them as that of the grounding and that there 
was practically no navigable water there. 

It appears in the testimony of the master of the Resolute that he 
was towing 4 boats, 2 alongside of each other nearest the tug and the 
others following tandem, close up to the boats preceding them, and 
that all, including the tug, except one of the boats in the head tier, 
drew the same water as the Fuller and yet none but the latter struck 
bottom. There was nothing in the set of the tide or the direction 
of the wind to account for any deviation of the tow from the course 
pursued by the tug. 

The strength of the libellant's case lies in the undisputed grounding 
of the Fuller and the improbability of such an accident having hao- 
pened in a dredged anchorage ground which was being constantly used 
and the proceeding by the tow without the tug or otiier barges strik- 
ing. The strength of the claimant's case lies principally in the tes- 
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timony of several witnesses that the boat was anchored where several 
tugs, drawing as much water, were able to go all around her without 
difficulty. 

The burden of proving that an unknown obstruction caused the ac- 
cident, was upon the claimant. The testimony ^ its part is not recon- 
cilable with other facts in the case. I have not been able to conclude 
that the burden has been met by the testimony presented. 

There will be a decree for the libellant, with an order of reference. 



In re FLINT HILL STONE & CX)NSTRUCnON Ca 

(District CJourt, N. D. New York. January 28, 1907.) 

Bankbuptct— Involuntary Petition— Acts of Bankbuptct. 

The glTing of a mortgage by ati insolvent corporation in order to con- 
stitute an act of bankruptcy under Bankr. Act July 1, 1898, c. 541, § 3a (1) 
or (2), 30 Stat. 546 [U. S. Gomp. St 1901, p. 3422], must have been to se- 
cure an antecedent debt, or for a grossly inadequate consideration and 
with intent either to hinder, delay, or defraud its creditors or to prefer 
the mortgagee over other creditors, and a petition in involuntary bank- 
ruptcy which fails to allege such facts and intent or facts from which 
such intent would be inferred as matter of law, or even to allege that 
there were other creditors at the time, is insuftlcient. 

In Bankruptcy. Demurrer to the petition in involuntary bankruptcy 
proceedings on ground that it does not charge an act of bankruptcy. 

H. Judd Ward, for demurrer. 
Herman C. Grupe, for petitioners. 

RAY, District Judge. The petition of the moving creditors alleges 
the acts of the alleged bankrupt, which is a domestic corporation of the 
state of New York, and which acts are claimed to have been acts of 
bankruptcy : 

"That, within four months preceding the filing of this petition, viz., on the 
9th day of July, 1906, the said Flint Hill Stone ft Construction Company, 
while insolvent, committed an act of bankruptcy, in that it did execute and 
caused to be filed on that day In the office of the clerk of the county of 
Rensselaer, the place where its principal office for the transaction of its busi- 
ness is located, a chattel mortgage for one thousand dollars ($1,000) to H. 
Judd Ward and others, directors of said Flint Hill Stone ft Construction Com- 
pany and indorsers of certain promissory notes, upon* all of * its chattels and 
property; and, further, in that it did execute and cause to be filed on that 
day hi the office of the clerk of the county of Rensselaer, the place where its 
principal office for the transaction of its business is located, a chattel mort- 
gage for fifteen hundred dollars (|1,500) to H. Judd Ward and others, direct- 
ors of said Flint Hill Stone ft Construction C<Mnpany and indorsers of certain 
promissory notes, upon all of its chattels and property." 

This allegation is clearly insufficient. There is no allegation that 
such chattel mortgages were given "with intent to hinder, delay, or 
defraud" the creditors of the corporation or any of them, or "with 
intent to prefer such creditors" (the mortgagees) over the other credit- 
ors of such corporation, nor is there any allegation or statement of any 
tact or facts, from which the inference may legally be drawn or must 
follow; that the ^giving of the mortgages was with intent to hinder. 
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delay, or defraud creditors, or any of them, or with intent to prefer 
one or more of the creditors of the corporation over its other creditors. 
Section 3 of "An act to establish a uniform system of bankruptcy 
throughout the United States," approved July 1, 1898 (30 Stat. 546, 
c. 541 [U. S. Comp. Sft. 1901, p. 3422]), as amended by act approved 
February 6, 1903 (32 Stat. 797, c. 487, § 2 [U. S. Comp. St. Supp. 
1905, p. 683]), provides: 

''(a) Acts of bankruptcy by a person shall consist of his having (1) con- 
veyed, transferred, concealed, or removed, or premltted to be concealed or re- 
moved, any part of his property with intent to hinder, delay, or defraud his 
creditors, or any of them; or (2) transferred, while insolvent, any portion of 
his property to one or more of his creditors with intent to prefer such oredit- 
ors over his other creditors ; or (3) suffered or permitted, while insolvent, any 
creditor to obtain a preference through legal proceedings, and not having at 
least five days before a sale or final disposition of any property affected by 
such preference, vacated or discharged ^ch preference ; or (4) made a general 
assignment for the benefit of- his creditors, or, being insolvent, applied for a 
receiver or trustee for his property or because of insolvency a receiver or 
trustee has been put in charge of his property under the laws of a state, of 
a territory, or of the United States ; or (5) admitted in writing his Inability to 
pay his debts and his willingness to be adjudged a bankrupt on that ground.** 

The acts alleged come under either subdivisions (1) or (2) of this 
section, and "intent to hinder, delay or defraud" or "intent to prefer*' 
one creditor over another is of the very essence of the act. If an al- 
leged bankrupt, being insolvent, has within four months of the filing 
of the petition given a chattel mortgage on all his property to another 
creditor to secure an antecedent debt or to secure an indorsement 
previously made, and such facts are alleged, or has given such a 
mortgage for a present grossly inadequate consideration and such fact 
is alleged, such inference of intent to prefer or defraud would perhaps 
follow as matter of law, although I do not so decide, as it is un- 
necessary, but to give a mortgage, while insolvent, to secure an honest 
debt incurred in his business at the time the mortgage is given to 
carry on the business, or to secure an indorsement made at the time of 
giving a note which is for a present full consideration in carrying on 
his business, the mortgage being given at the same time, even if diese 
acts are done within four months of filing the petition, is not neces- 
sarily an act of bankruptcy, as in such case there may not exist either 
an intent to hinder^ delay, or defraud or to prefer one creditor over 
another. If thje mortgage in question was given to secure a prior in- 
dorsement or prior indorsements, even pursuant to a prior agreement to 
give such security, it would show an intent to prefer one creditor over 
another. But here we have no allegation that the indorsements were 
not made at the time, or even that the mortgages were given to secure in- 
dorsements past or present, or that they were not given in due course 
of business for a present full and adequate consideration. The petition 
is silent as to the consideration. True, it says the mortgagees were 
indorsers, but it does not say the mortgages were given to secure such 
indorsements- Nor is there any allegation that the officers of the 
corporation knew of its insolvency when the mortgages were given. 
Neither does it affirmatively appear that, when the mortgages were 
given, the alleged bankrupt had other creditors. The petitioners were 
creditors when the petition was verified, but it is not alleged that they^ 
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were such when the mortgages were given. For anything that ap- 
pears, the chattel mortgages were for money borrowed to pay oflf and 
satisfy all the debts owing by such corporation, if any, existing at the 
time such mortgages were given. If such was the case, there was 
neither intent to hinder, delay, or defraud, or to prefer one creditor 
over another. ^ There must be an allegation either that the mortgages 
were given with intent to hinder, delay, and defraud the other credit- 
ors of the alleged bankrupt, or that they were given with intent to 
prefer the mortgagees over the other creditors of the corporation. The 
petition should also allege that there were other creditors, and that 
the debts or indorsements secured by the mortgages were pre-existing, 
or if then incurred or made that the mortgages were given for an in- 
adequate consideration, etc., as the case may be. 

The demurrer is sustained, but the petitioners may amend within 15 
days after being served with a copy of the order to be entered pursuant 
hereto. 



In re WATT & DOHAN. 

(Clrcait Court, B. D. Pennsylvania. January 8, 1907.) 

Na 34. 

Attobnst and Client— Disbarment of Attorney— Gbounds. 

The action of the Circuit Court of Appeals of another circuit in sus- 
pending attorneys indefinitely from practice before that court for filing 
a brief therein containing scandalous and insulting matter is not alone 
sufficient ground for their disbarment by a Circuit Court. 

On Petition of Board of Censors of Philadelphia Bar Association 
for Disbarment. Hearing on petition and answer. 

J. B. Colahan, Jr., Frank P. Prichard, and A. H. Wintersteen, for 
board of censors. 

D. Webster Dougherty, for Watt & Dohan. 

J. B. McPHERSON, District Judge. I heartily approve of the ac- 
tion of the Court of Appeals of the Second Circuit in suspending 
indefinitely the respondents from practice before that court. The 
brief which they filed was scandalous and insulting, and richly de- 
served the. punishment that was inflicted; but I have serious doubts 
whether the Circuit Court for the Eastern District of Pennyslvania, 
to which tBey have been admitted to practice, ought to punish them 
again for this single fault, aggravated though it was. It is quite 
clear that, while this example of their professional delinquency was 
aggravated, it falls short of criminal conduct, and I think, therefore, 
that I should resolve the doubt in their favor concerning the propriety 
of striking their names from the roll of attorneys of this court, and 
should merely leave them to feel the well-deserved punishment that 
was inflicted upon them by the Court of Appeals for the Second 
Circuit. 

The rule to disbar is, therefore, discharged. 



Digitized by VjOOQIC 



10l4 149 FBDERAL BEPOfiTBB. 

UNITED STATES ▼. NEUSTAEDTEB. 
(Circuit Court, S. D. New York. December 81, 1908.) 

IKTEBRAL RUVSNUB— PjJLTZNO CABDS—STAMP TAX. 

The statute ImpoBing an internal revenue tax on playing cards requires 
that eacli pack of cards shall show a stamp denoting the payment of the 
tax, so tliat a dealer may not reassemble cards from packs that have paid 
the tax and offer the reassembled packs for sale in new wrappings with- 
out restamping. 

Henry L. Stimson, U. S. Atty., and Goldthwaite H. Dorr, Asst. 
U. S. Atty. 

Samuel S. Koenig, for defendant. 

THOMAS, District Judge. It is probable that Congress intended 
to have every pack of cards stamped and Icept stamped so long as it 
was in the market for sale. Hence upon every vendor is imposed 
the responsibility of a manufacturer, and it is his duty to*see that the 
article he offers for sale has the stamp evidencing the payment of 
the tax. Such intention should have been expressed distinctly, in lan- 
guage that a person of ordinary intelligence could understand, rather 
than in a form that causes doubt and tends to baffle an appreciation of 
the meaning. The statute can, by a process of reasoning, be made to 
mean what the government claims ; and it is reluctantly concluded that 
such is its effect. Hence a pack of cards must show a stamp denoting 
the payment of the tax, and it is unimportant that such cards are 
reassembled from packs that have paid the tax, and that are there- 
upon, in that new form, offered for sale. In the present case the old 
packs were severally stripped of their former wrappings, the stamps 
advising the government that the taxes had been paid were removed, 
certain cards were cast aside, and the new pack, in a new paper band, 
and without stamp, was offered for sale. This gave the consolidated 
pack the appearance of a new article of manufacture. The statute is 
so ambiguous as to be positively unfair, and it is so obviously mis- 
leading as to offend the sense of justice. 

In the present case the sentence should, upon defendant's request, 
be suspended; and it is hoped that the attention of Congress may be 
called to the necessity of amending the statute, so that its meaning 
may be plain. 



RANKIN V. COOPER et aL • 

(Circuit Court, W. D. Arkansas. R D. January 16, 1907.) 
No. 1,162. 
1. Banks awd Banking— National Banks— Duties and Rbsfonsibilitt of 

DiBECTOBS. 

It is the duty of directors of a national bank to exercise reasonable con- 
trol and siAperyision over Us affairs, and to use or<Unaiy care and dili- 
gence in ascertaining the condition of its business, which is such care as an 
ordinarily prudent and diligent man would exercise la yipw Qt all the 
circumstances. 

r . • . 



Digitized by 



Google 



EAKXni y. OOOPBB. 1011 

2. SAine. 

Directors of a national bank are not Insnrers or goarantors of the 
fidelity and proper conduct of itis executive officers, and are not responaible 
for losses resulting from the wrongful acts or omissions of such ofQcers* 
provided they have exercised ordinary care in the exercise of their own 
duties as director& 

3. Same. 

If nothing has come to the knowledge of the directors of a national 
bank to awaken suspicion that something is going wrong, ordinary atten- 
tion to the affairs of the Institution is all that is required of them, but if, 
on the other hand, they know, or by the exercise of ordinary care should 
know, any facts which should awaken suspicion and put a prudent man on 
his guard, then a degree of care commensurate with the danger to be 
avoided is required, and a failure to exercise such care makes them re- 
sponsiblet 

4. Same. 

Directors of a national bank are not expected to watch the routine of 
every day's business, but they should have a general knowledge of the man- 
ner in which the bank's business is conducted, and upon what securities 
its larger lines of credit are given, and generally know of and give direc- 
tion to Its important and general affairs. 

5. Same. 

It is incumbent upon the directors of a national bank in the exercise 
of ordinary prudence, and as a part of their duty of general supervision, 
to cause an examination of the condition and resources of the bank to be 
made with reasonable frequency. 

6. Same. 

Where the directors of a national bank became aware, through the re- 
port of a committee of their number, and also by notices sent them indi- 
vidually by the Comptroller of the Currency, that the bank had been mak- 
ing excessive loans to its president and to other persons, firms, and corpo- 
rations with which he was associated, but took no effective steps to re- 
duce such loans, or to prevent their increase, which continued until the 
bank became insolvent, they will be held jointly and severally liable for 
all losses which the bank sustained through subsequent transactions and 
which could have been prevented by a proper discharge of their duties. 

[Ed. Note. — For cases in point, see Cent Dig. vol. 6, Banks and Banking, 
§947.] 

7. Same— Suit to Chaboe Dibectobs— Limitatioivs. 

Where a national bank suffered losses through the continned negligence 
of its directors, which was unknown to its creditors, and such directors 
remained in control until the appointment of a receiver on the bank's in- 
solvency, a court of equity will entertain a suit to charge them with per- 
sonal liability, notwithstanding the fact that an action at law to recover 
for their wrongful acts would be barred by limitation under the laws of 
the state. 

8. Same— Defenses— Absence of Dibectob. 

The mere fact that a director of a national bank does not attend to his 
duties by reason of continued ill health or other business engagements does 
not necessarily relieve him from liability for losses sustained by the bank 
through the failure of the directors to exercise proper care and supervision 
over its affairs. 

9. Same— New Dibectobs. 

Willie a director of a national bank ought not to be held responsible for 
the conduct of its business from the very day of his election, if he has not 
been a director before, he becomes responsible for acts or omissions from 
the time he acquires knowledge of the bank's condition and b^ins to ac- 
tively participate in Its affairs. 

In Equity. On exceptions to master's report 
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John M. Moore, for complainant. 

Rose, Hemingway & Rose, John McClurc, and Morris M. Cohxi, 
for defendants. 

FINKELNBURG, District Judge * This suit was originally brought 
on the 19th day of June, 1895, by Sterling R. Cockrill, the predecessor 
of George C. Rankin, the present receiver of the First National Bank 
of Little Rock, against 16 directors of said bank, to recover losses al- 
leged to have been sustained by said bank by reason of alleged negli- 
gence and violations of the laws of the United States governing the 
management of national banks. In the course of its prolonged history 
four of the original defendants have dropped out of the case by deaths 
and failure to revive, and by dismissals for other causes, so that at 
present there are but 12 left, who are as follows: Gus. Blass, John 
W. Goodwin, H. G. Fleming, James Joyce, Mark M. Cohn, Charles T. 
Abeles, P. K. Roots, and tiie estates of Nick Kupferle, Henry M. 
Cooper, William Farrell, Logan H. Roots, and C. M. Taylor. The 
case has been prolonged by the interposition of numerous motions and 
demurrers, and by an appeal from a decision sustaining one of those 
demurrers, which decision was afterwards reversed by the Circuit 
Court of Appeals, as will more fully appear from the report of that de- 
cision under the name of Cockrill v. Cooper, 86 Fed. 7, 29 C. C. A. 
529, to which reference is hereby made for further statements of facts. 
In 1900, after the case had been reversed and remanded, the taking of 
testimony was begun before a master in chancery under an order of 
reference, and the case was finally heard and submitted on the merits 
in February, 1906. The testimony is very voluminous, embracing sev- 
eral thousand pages, there are over 100 exhibits, and the questicMis 
involved are complicated. I have given the matter much consideration 
— all the consideration which other pressing duties would permit since 
the case was submitted — ^and I realize now that a decision ought not to 
be delayed any longer. 

At the threshold of this case it must be said that the testimony does 
not show that any of the defendants in this proceeding gained or in- 
tended to obtain any pecuniary advantage or to make any improper 
personal gain out of the various transactions involved. So far as the 
evidence shows, the defendants were men in good standing in the 
community, and many of them active business men of high standing. 
Nor does it appear that they were guilty of knowingly assenting to or 
participating in the malversations of funds by the president of the bank 
which wrecked this one-time flourishing financial institution. The 
question rather is whether they were guilty of n^lect in not knowing 
or ascertaining these things and in not taking steps to prevent or 
remedy them — ^such culpable neglect as would make them liable under 
the general principles of the common law governing the duties of bank 
directors which apply to national banks as well as all other banks, and 
also under section 6145, Rev. St. [U. S. Comp. St. 1901, p. 3463]— 
the national bank law — which provides that the affairs of such banks 
shall be managed by not less than five directors, and section 5147, 

*By assignment* 
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which makes it incumbent on every such director to diligently ad- 
minister the affairs of such banks. 

Briefly summarized, I understand the law on this subject to be as 
follows : (1) Directors are charged with the duty of reasonable super- 
vision over the affairs of the bank. It is their duty to use ordinary 
diligence in ascertaining the condition of its business, and to exercise 
reasonable control and supervision over its affairs. (2) They are not 
insurers or guarantors of the fidelity and proper conduct of the execu- 
tive officers of the bank, and they are not responsible for losses resulting 
from their wrongful acts or omissions, provided they have exercised 
ordinary care in the discharge of their own duties as directors. (3) 
Ordinary care, in this matter as in other departments of the law, means 
that degree of care which ordinarily prudent and diligent men would 
exercise under similar circumstances. (4) The degree of care required 
further depends upon the subject to which it is to be applied, and each 
case must be determined in view of all the circumstances. (5) If nothing 
has come to the knowledge to awaken suspicion that something is going 
wrong, ordinary attention to the affairs of the institution is sufficient. 
If, upon the other hand, directors know, or by the exercise of ordinary 
care should have known, any facts which would awaken suspicion and 
put a prtident man on his guard, then a degree of care commensurate 
with the evil to be avoided is required, and a want of that care makes 
them responsible. Directors cannot, in justice to those who deal with 
the bank, shut their eyes to what is going on around them. (6) Di- 
rectors are not expected to watch the routine of every day's business, 
but they ought to have a general knowledge of the manner in which 
the baidc's business is conducted, and upon what securities its larger 
lines of credit are given, and generally to know of and give direction 
to the important and general affairs of the bank. (7) It is incumbent 
upon bank directors in the exercise of ordinary prudence, and as a 
part of their duty of general supervision, to cause an examination of 
the condition and resources of the bank to be made with reasonable 
frequency. I have drawn the foregoing propositions largely from the 
leading cases of Briggs v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 9S4, 
36 L. Ed. 662, Gibbons v. Anderson (C. C.) 80 Fed. 346, Martin v. 
Webb, 110 U. S. 7, 3 Sup. Ct. 428, 28 U Ed. 49, Warner v. Penoyer, 
91 Fed. 688, 33 C. C. A. 222, 44 L. R. A. 761, Cockrill v. Cooper, 
86 Fed. 7, 29 C. C. A. 629, and the recent decision of the Supreme 
Court of Ohio in the case of Mason v. Moore, 76 N. E. 932. 

In applying the foregoing rules to the present case, I will first speak 
of the directors collectively, leaving any discriminations to be made be- 
tween them for Subsequent consideration. Briefly stated, it appears 
from the evidence that up to June 19, 1890, when H. G. Allis was 
elected president of the First National Bank of Little Rock, it had 
been a successful and prosperous institution; that soon after Allis 
assumed charge of its affairs he began to divert the proceeds of the 
bank partly in the form of improvident, excessive, and improper loans 
to himself, and partly in the shape of improvident, excessive, and im- 
proper loans to other persons and corporations with whom he was affil- 
iated and engaged in speculative enterprises, notably the City Electric 
Street Railway Company of Little Rock, the McCarthy- Joyce Corn- 



Digitized by VjOOQIC 



1014 149 FBDBBAL BDPOBTBB. 

pany, a mercantile company of Little Rock, the Press Printing Com- 
pany, a corporation of Little Rock, and a nimiber of other corporations 
and individuals which will be hereafter more particularly referred to. 
This diversion and misappropriation of the funds of the bank continued 
from June 19, 1890, until February 1, 1893, when the bank closed 
in an utterly insolvent condition, and a receiver was appointed to wind 
up its affairs. It appears that after realizing what could be realized 
on the assets of the bank, and after an assessment on the stockholders, 
there still remained a balance of $300,000 due and unpaid. 

It further appears from the evidence that during the excellent ad- 
ministration of the affairs of this bank by Col. Logan H. Roots, the 
predecessor of Allis, the directors gradually fell into the habit of per- 
mitting the executive officers to manage the business of the bank with 
very little, if any, supervision on their part. There were no periodical 
examinations made by examining committees such as were customary 
in other banks at Little Rock and banks generally. The directors sim- 
ply trusted Col. Roots and the executive officers acting under him. 
It appears that this policy of trusting and relying upon the president, 
cashier, and their assistants was tacitly transferred to Mr. Allis and his 
staff when he came into office in June, 1890, and the business of the 
bank was carried on in the traditional way, without any disturbing 
cause calculated to arouse suspicion or inquiry on the part of the di- 
rectors until about the month of July, 1891, when rumors began to cir- 
culate in and about Little Rock unfavorable to Allis' management of 
the bank's affairs, and at the request of Dr. G. M. Taylor, one of the 
directors, a committee was appointed to examine the affairs of the bank, 
which committee made an elaborate report on the 25th day of Novem- 
ber, 1891. In this report the attention of the board is directed to the 
large indebtedness of Mr. Allis and of his "immediate associates and 
enterprises," and that "they merit more careful consideration." It is 
also stated in this report that the committee does not think that the se- 
curities in the case of the City Electric and Belt Railways would sell 
for enough at that time to liquidate the indebtedness, and it is sug- 
gested that an early liquidation or payment in full of these accounts, 
together with a large reduction of Mr. Allis' personal indebtedness, 
is deemed desirable. It seems that about the same time a government 
examiner made an examination which led to a letter from the Comp- 
troller of the Currency, dated November 28, 1891, addressed to the 
cashier, and to which personal attention was also called by an individual 
notice from the Comptroller mailed to each director. In this letter, 
which is lengthy, the Comptroller calls attention to the loans to Mr. 
Allis, the City Electric Railway Company, the Belt Line, Bradford & 
Brown, and alludes to Allis' connection with those parties and com- 
panies, and reminds the directors that the "use of the funds of a bank 
by any officer to forward his interests in any speculative enterprises is 
most reprehensible and dangerous, and the directors of your bank, 
who are by law made responsible for the management of its affairs, 
should spare no efforts and lose no time in eliminating all paper of this 
character from the assets of your bank." The Comptroller in tiiis letter 
also admonishes the directors that it is the duty of the board to meet 
more frequently, and that "the conduct of the affairs^ of a national te^ik 
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is by law devolved upon the board of directors, and regular and fre- 
quent meetings are therefore very desirable." This letter presumably 
reached the Iwink on or about December 1, 1891, and was answered by 
the board in a lengthy reply December 8, 1891, signed by all the di- 
rectors individually, except three (Logan H. Roots, William Farrell, 
and C. M. Taylor), reported as absent from the meeting at which the 
reply was agreed upon. In this letter the directors undertake to an- 
swer the Comptroller's criticism in many particulars, and show an 
apparent familiarity with the bank's affairs. They also express con- 
tinued confidence in Mr. Allis' management and in the success of the 
bank. Notwithstanding all these warnings and admonitions, the di- 
rectors seem to have proceeded in the same passive way as they did be- 
fore, relying on Mr. Allis to straighten things out Instead of that, 
however, Mr. Allis involved the institution more and more, finally 
leading to absolute ruin to himself as well as the bank. Even though 
the bad debts existing at the period referred to could not be recovered 
or reduced, no adequate effort, indeed no effort whatever, seems to 
have been made by the defendants to arrest their increase after they 
had been warned by the Comptroller and a committee of their own 
body. They failed to arouse themselves from their lethargy. 

As has been well said, the courts in* dealing with instances of negli- 
gence by the directors of banks "are under perplexing restraint lest 
they should, by severity in their rulings, make directorships repulsive 
to the cl^ss of men whose services are most needed, or, by laxity in 
dealing with glaring negligences, render worthless the supervision of 
directors over national banks, and leave these institutions a prey to 
dishonest executive oflficers." Robinson v. Hall, 63 Fed. 226, 12 C. 
C. A. 677. With grave misgiving as to the liability. of the members of 
the board for the wrongdoings of the president and his associates prior 
to December 1, 1891, I have finally determined upon that date as 
indicating a period of time when the members of the board certainly 
had been sufficiently warned to arouse suspicion, and when they either 
knew, or by the exercise of ordinary care should have known, that the 
affairs of the bank were being imperiled by Mr. Allis and his as- 
sociates, and it follows from the rules of law, hereinbefore referred to, 
that the directors should be held liable for all losses that could have 
been prevented by a proper discharge by them of their duties after 
December 1, 1891. I need hardly add that I have reached this con- 
clusion with great reluctance, because the neglect of a proper super- 
vision of the bank was in a sense unintentional, aiid because many of 
the defendants have already sustained severe losses as stockholders 
and depositors; but, on the other hand, the court cannot ignore the 
rights of innocent third persons who confided in this bank, relying 
upon the protection which the names of these directors and a proper 
discharge of their duties held out to the publid. 

As to the statute of limitations, I have* come to the conclusion 
that it does not apply, because the case in my opinion falls under the 
exceptional circumstances referred to by Sanborn, J., in Cooper v. 
Hill, 94 Fed. 682, 36 C. C. A. 4D2, circumstances under which a court 
of equity will permit a suit to be maintained notwithstanding the- 
statute (see pages. 690, 69 J of 94 Fed., pages. 410, 411 o£ 36 C. C- A.),- 
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and also because at the time of the commission of the wrongful acts in 
question and afterwards, until the appointment of a receiver, the de- 
fendants who were concerned therein constituted a majority, if not the 
whole, of the board of directors, and that in consequence of their 
having" full control of the corporation no suit could be brought to 
redress the alleged grievances until a receiver was appointed. See 
Judge Thayer's opinion in Cockrill v. Abeles, 86 Fed. 605, loc, cit. 
512, 30 C. C. A. 223, 2V. 

A special defense is set up by the executors of Logan H. Roots, 
deceased, on account of i!l health and absence from the city, and 
in that connection Briggs v. Spaulding, 141 U. S. 132, 11 Sup. Ct. 
924, 36 L. Ed. 662, has been referred to. I think a passing illness, 
temporary in character, is an excuse for the period it lasts, but, if a. 
person becomes a confirmed invalid for a number of years and unable to 
attend to the duties of *a director, he has no right to hold on to the 
position and at the same time decline its corresponding responsibilities. 
By doing so he invites others to trust the bank on the strength of his" 
name, and in such case he ought to bear his share of the consequences 
growing out of such a dual situation. This is peculiarly applicable to 
Col. Roots because of his high reputation in the community and the 
great trust that was placed in him as a director, as abundantly appears 
from the evidence in this case. Nor does it appear from the evidence 
that Col. Roots was in fact such an invalid that he could not give 
any attention to the affairs of the bank. On the contrary, it appears 
that he attended 46 meetings in 1890; 38 in 1891; 48 in 1892, and 9 
in January, 1893. He also in writing indorsed and approved the re- 
port of the examining committee of November 25, 1891, signed the 
letter to the Comptroller of January 16, 1892, was re-elected and ac- 
cepted the office of president in January, 1893, and accepted the office 
of receiver for this bank when it closed. Defendant Blass in his testi- 
mony says: 

"Tx>gan H. Roots attended the board meetings whenever he was in the city. 
Being an old banlc man, he was counseled in all matters of the bank by myself 
and directors. He had access to the books and papers of the bank at all times 
as a director." 

Several other directors and a number of witnesses testified that 
Logan H. Roots had been identified with the bank for many years; 
that he was a man of unusual business ability ; that they saw no change 
in his mental capacity down to the last ; and that they relied very large- 
ly on his advice. The situation is not like that of Charles T. Coit in 
Briggs v. Spaulding, supra. Mr. Coit proclaimed his sickness and in- 
ability to act by asking for and obtaining a year's leave of absence. 
The court held that he had a right to act upon this leave of absence, 
and that he should not be held responsible for what occurred during 
such absence. It is also urged in defense of Col. Roots that he was 
necessarily absent from Little Rock a great deal, and hence unable to 
attend many board meetings. The same defense is made on behalf 
of defendant Blass, who spent much of his time in trips to the East in 
connection witti his mercantile business. But to permit this to operate 
as a defense in a case of this kind would be putting a premium on the 



Digitized by 



Google 



BAKKIN ▼• OOOFEB. 1017 

failure to attend board meetings and a penalty on those who attend 
regularly. 

The next question is : What should be the measure of damage in 
a case like this, and what the extent of liability of each party? The 
question is involved in complications and difficulties. Counsel have 
given the court no aid in this direction. The prayer in the bill of com- 
plaint is general in language. Nor has complainant's counsel suggest- 
ed any definite theory on this subject, either in oral argument or brief. 
Nor, after a long search, have I been able to find analogous prec- 
edents throwing light on the situation as it presents itself in this 
case, so that the court is left to carve out a decree for itself according to 
what, to it, would appear to be right and just under the general 
principles of law heretofore announced as applied to the evidence in 
this case. It should be mentioned, however, in this connection, that the 
Circuit Court of Appeals of this circuit has in the case of Cooper 
v. Hill laid down this general rule that : 

"When a loss has been caused by tbe appropriation of tbe fonds of a cor- 
poration to a purpose nnantborized by its charter, or by culpable negligence, or 
by a conversion of its funds, all the officers of tbe corporation who are charge- 
able with the fault which occasioned the loss are liable for the entire misap- 
propriation, without regard to the degree of dereliction of which each Is 
guilty.*' Sanborn, J., in Cooper ▼. Hill, 94 Fed. 682. 86 G. G. A. 402. 

An examination of the bill of complaint in this case has led me to 
the conclusion that it states a common-law c&use of action for dam- 
ages sustained by the bank by reason of losses caused by the negligence * 
of the directors so far as improvident loans to Mr. AUis and his as- 
sociates are concerned. But that in regard to improvident loans to the 
City Electric Railway Company, the McCarthy- Joyce Company, and 
the Press Printing Company, complainant has expressly limited the 
right of recovery to the excess over the 10 per cent, limitation imposed 
by the national bank act, viz., $50,000. I find from the evidence in this 
case that, aside from these three corporations, the persons and corpora- 
tions referred to in the bill as Allis' associates in speculative enterprises 
to whom loans were made for Mr. Allis' use, and whose notes were 
used in reduction of or substitution for his indebtedness, were the fol- 
lowing: Bradford & Brown, H. P. Bradford, Bradford, Taylor & 
O'Connell, H. G. Fleming, Belt Railway Company, Capital Construc- 
tion Company, Capital Street Railway Company, and Electric Ad- 
dition Company. 

I further find from the evidence that the terms of service of the 
present defendants as directors of the bank were as follows: N. 
Kupferle, Gus Blass, John W. Goodwin, and Logan H. Roots, served 
from June 2, 1890, and prior thereto, up to the close of the bank; 
Henry M. Cooper from October 19, 1891, to the close of the bank; 
H. G. Fleming from October 19, 1891, to January 23, 1893; Mark 
M. Cohn from June 2, 1890, and prior thereto, up to January 12, 
1892; Charles T. Abeles from January 12, 1892, to the close of the 
bank; James Joyce from January 12, 1892, to January 10, 1893; P. 
K. Roots from June 2, 1890, to January 16th, 1891; C. M. Taylor 
from January 16. 1891, to November 6, 1891; and William Farrell 
from January 16, 1891, to November 28, 1891. 
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As to thfe claim made against the defendant directors on account 
of the so-called "raised balances," I find in favor of the defendants 
on the law and the evidence applicable thereto. 

As to dividends, I find that the last dividend declared January 10, 
1893, was declared and paid contrary to the statutory restrictions, and 
that those defendants who were directors at that time are responsible 
for the amount thereof as funds improperly diverted from the assets 
of the bank. 

In view of the premises, as hereinabove stated, the court now finds 
and adjudges that a decree should be entered against defendants Gus 
Blass, John W. Goodwin, H. G. Fleming, and the estates of Logan 
H. Roots, Nick Kupferle, and Henry M. Cooper, as follows: (1) t«br 
all losses sustained by the bank by reason of any increase in the 
amount of money loaned to or permitted to be drawn by Mr. Allis and 
his associates, viz., Bradford & Brown, H. P. Bradford, Bradford, 
Taylor & O'Connell, H. G. Fleming, Belt Railway Company, Capital 
Construction Company, Capital Street Railway Company, and Electric 
Addition Company, after December 1, 1891, and up to February 1, 
1893, when the bank closed. (2) For all losses sustained by the bank 
by reason of any money loaned to or permitted to be drawn by the 
City Electric Street Railway Company, the McCarthy- Joyce Company, 
and the Press Printing Company, or either of them, since December 
1, 1891, in excess of a total indebtedness of $60,000 on the part of 
either of said corporations; the liability on account of these three 
'corporations being for such increase in excess only. (3) For any 
losses sustained by the bank by the declaration and payment of the 
dividend of January 10, 1893. 

The court finds and adjudges that a decree should be entered against 
defendant Mark M. Cohn (1) for all losses sustained by the baSkby 
reason of any increase in the amount of money loaned tp or permitted 
to be drawn by Mr. Allis and his associates, being the persons here- 
inbefore designated as such in the decree against Gus Blass et al., 
after December 1, 1891, and up to January 12, 1892, when defendant 
Cohn went out of office; (2) for all losses sustained by the bank by 
reason of any money loaned to or permitted to be drawn by the City 
Electric Street Railway Company, the McCarthy- Joyce Company, and 
the Press Printing Company, or either of them, after December 1, 
1891, and up to January 12, 1892, in excess of a total indebtedness of 
$50,000, on the part of either of said corporations, the liability on ac- 
count of these three corporations being for such increase in excess 
only. 

A director ought not to be held responsible for the conduct of the 
business of a bank from the very day of his election if he has not been 
a director theretofore, but the evidence shows that defendant Abeles 
was put on the discount committee at once, and he was present at the 
board meeting of February 13, 1892 (30 days after his election), when 
the directors manifested a very anxious state of mind about the bank's 
finances, and when the telegram from Mr. Allis was received concern- 
ing the negotiations of his speculative' stocks in New York. I think 
this was 'Sufficient- warning to Mr. Abeles^ and that his responsibility 
ought to begin on that day. 
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The court therefore finds and adjudges that a decree should be 
entered against defendant' Charles T. Abeles, as follows: (1) For all 
losses sustained by the bank by reason of the increase, if any, in the 
amount of money loaned to or permitted to be drawn by Mr. A!lis 
and his associates, being the persons hereinbefore designated as such in 
the decree against Gus Blass et al., after February 13, 1892, and up to 
February 1, 1893, when the bank closed. (2) For all losses sustained 
by the bank by reason of any money loaned to or permitted to be 
drawn by the City Electric Street Railway Company, the McCarthy- 
Joyce Company, and the Press Printing Company, or either of them, 
after February 13, 1892, in excess of a total indebtedness of $50,000 
on the part of either of said parties ; the liability on account of these 
three corporations being for such increase in excess only. (3) For 
any losses sustained by the bank by the declaration and payment of the 
dividend of January 10, 1893. 

As to defendant Joyce, the evidence shows that the circumstances 
of his election and his relations to Mr. Allis and the bank were such 
that a 30-day period should be sufficient interval between election and 
responsibility for future management. 

The court, therefore, finds and adjudges that a decree should be 
entered against defendant James Joyce, as follows: (1) For all 
losses sustained by the bank by reason of the increase, if any, in the 
amount of money loaned to or permitted to be drawn by Mr. Allis 
and his associates, being the persons heretofore designated as such, 
after February 12, 1892 (being 30 days after he was elected a direct- 
or), and up to January 10, 1893, when he went out of office. (2) For 
all losses sustained by the bank by reason of any money loaned to or 
permitted to be drawn by the City Electric Street Railway Company, 
the McCarthy-Joyce Company, and the Press Printing Company, 
or either of them, between the 12th day of February, 1892, and 
January 10, 1893, when he went out of office, in excess of a total in- 
debtedness of $50,000 on the part of either of said corporations; the 
liability on account of these three corporations being for such increase 
in excess only. 

And the court finds and adjudges that under the evidence a decree 
should be entered in favor of the estates of C. M. Taylor and William 
Farrell, and defendant P. K. Roots, and that the bill should be dis- 
missed as to them. 

In so far as the findings of fact and law submitted by the special 
master heretofore appointed in this case are in conflict with this 
decision, they are hereby overruled, and the exceptions to such findings 
are sustained, and a new order of reference will now be made for the 
ascertainment of the amoimt of losses and liabilities in confonpity 
with this decision, and a decree will be entered in conformity with this 
decision covering all the matters and things aforesaid. 
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EVANS V. FREEMAN et al. 

(Circuit Court, B. D. Peimsylyania. January 26, 1907.) 

No. 58. 

L New Tbiai/— Order— Rbvooati on— Verdict— Reinstatement. 

Plaintiff sued two defendants for conspiracy, alleging tiiat the Injury 
was caused by defendants' joint deception. The verdict was rendered 
against one of the defendants aIone» whereupon J., the other defendant, 
caused judgment to be entered in his favor. Thereafter a new trial was 
granted as against both defendants, and the judgment in favor of J. 
stricken, on the ground that the court erred in authorizing a verdict 
against one of the defendants alone, after which J. appealed and suc- 
ceeded in reversing the order granting a new trial as to him ; the Circuit 
Court of Appeals holding that damages could be recovered against one, 
notwithstanding the statement alleged an injury by defendants' joint 
deception. Held, that plaintiff was thereupon entitled to have the order 
granting a new trial as to the defendant charged stricken from the rec- 
ord, and the verdict reinstated. 
2. Same— Jurisdiction. 

The court has a right to reinstate a verdict on a motion to reconsider 
an order awarding a new trial, and to set aside such order, after tlie 
cause has been set down for trial at several subsequent terms. 

[Ed. Note. — For cases in pohit, see Cent Dig. vol. 37, New Trial, | 
334.] 

At Law. Order granting a new trial revoked, and verdict reinstated. 
See 140 Fed. 419. 

George T. Hunsicker, for plaintiff. 
George P. Rich, for defendant Freeman. 
John C. Swartley, for defendant James. 

HOLLAND, District Judge. The plaintiff brought suit against 
the two defendants, alleging she was damaged by reason of a con- 
spiracy entered into by them to fraudulently induce her to exchange 
her property, real and personal, for valueless equities in real estate 
in Philadelphia. On May 3, 1905, a verdict was rendered against 
Henry G. Freeman, Jr., alone for the sum of $7,273.33. The jury in 
tiieir verdict made no mention of Wynne James, the other defendant, 
and he, assuming this to be a verdict in his favor, requested the clerk, 
on May 10, 1905, to enter judgment in his favor on the verdict, which 
was accordingly done. On May 6, 1905, Henry G. Freeman, Jr., filed 
a motion and reasons for a new trial, and on September 6, 1905, the 
court entered an order granting a new trial of the case as against both 
defendants, and directed that the judgment in favor of Wynne James, 
entered by the clerk, should be stricken from the record. From the 
order striking James* judgment from the record and awarding a new 
trial as to him, he took an appeal to the Circuit Court of Appeals, and 
on December 17, 1906, that court, in the case of Wynne James v. 
Regina Evans, 149 Fed. 136, reversed the order of the court below as 
to Wynne James. Whereupon the plaintiff, by her attorney, pre- 
sented a petition asking this court to strike from the record the order 
granting a new trial as to Freeman and reinstate the verdict. 

James was an attorney at law, and employed by the plaintiff for the 
purpose of effecting a cash private sale of her farm and personal proper- 
ty thereon. The cause of action set out in the statement in the case tried 
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was that l^reeman aii3 James "did fraudulently, deceitfully, malicious- 
ly, and unlawfully conspire, combine, and confederate and agree to- 
gether to cheat and depnve plaintiff of her said real and personal prop- 
erty by effecting a fraudulent exchange thereof for a worthless equity 
in said house." This combination or conspiracy between plaintiffs 
attorney and Freeman to deceive her in the exchange of real estate 
is the cause or ground of this action or claim for damage. After the 
trial, the jury, under instructions that a verdict could be rendered 
against one or both defendants, rendered a verdict against Freeman 
alone. On a motion for a new trial, the trial court held that as James 
was an attorney for plaintiff, and in contemplation of law was the plain- 
tiff herself in the transaction, and his knowledge her knowledge, and 
the alleged cause of d?.mage tfie joint— not separate — acts of deception 
of her attorney and Freeman, it logically followed that both were guilty 
of the deceptive and fraudulent acts, or none were committed; but the 
jury found the acts complained of were committed, and the evidence 
clearly sustained that verdict. There was no claim in the statement 
that plaintiff was injured by any separate acts of deceit by either de- 
fendant. So that, upon the theory that as there was no claim of sepa- 
rate wrong done the plaintiff by either defendant, and the plaintiff 
could not be injured unless, in the language of the pleadings, the plain- 
tiff's attorney conspired with Freeman to deceive her, the court granted 
a new trial on Freeman's motion, because of the instruction to Uie jury 
that under the pleadings the jury could find for plaintiff against one 
or both, and the jury found against Freeman alone. 

The Circuit Court of Appeals, in Wynne James v. Regina Evans, 
supra, holds these instructions to the jury to be correct, and that the 
awarding of a new trial as to James for that reason was an abuse of 
discretion, and the order awarding a new trial and striking from the 
record the judgment in favor of James was reversed. Freeman, of 
course, was not before the Circuit Court of Appeals, and none of his 
rights were or could be affected. But this is a motion to reconsider 
the award of a new trial as to Freeman and reinstate the verdict against 
him. The Circuit Court of Appeals has said in effect that damages 
in this case can be recovered against one, notwithstanding the state- 
ment sets out. the injury was caused the plaintiff by the joint deception. 
The evidence fully sustained the plaintiff's damage in accordance with 
the pleadings, and as the new trial was granted against both of the 
defendants for the same reason, and the Circuit Court of Appeals holds 
that for that reason the order should be reversed as to James, it fol- 
lows that, for the same reason, the order granting a new trial as to 
Freeman must also be stricken from the record and the verdict rein- 
stated. The court has this right on a motion to reconsider an order 
awarding a new trial. It has been held b3jthe Supreme Court in Penn- 
sylvania that an order allowing a new trial may be stricken off after 
the cause has been set down for trial at several subsequent terms. 
Troubat & Haly's Practice, § 768; Clouser v. Hill (Pa.) 33 Leg. 
Int. 297. 

The order, therefore, awarding a new trial as to Freeman, entered 
September 6, 1905, should be, and the same is, hereby stricken from 
the record, and the verdict against said Freeman reinstated, with inter- 
est from tiiis date* 
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MEMORANDUM DECISIONS. 



ALFRED H. SMITH CO. ▼. UNll'ED STATES. (Circuit Conrt of Appeals, 
Second Circuit December 4, 1906) No. 79 (3,956). Appeal from the Circuit 
Court of the United States for the Southern District of New York. For de- 
cision below, see (C. C.) 143 Fed. 691, affirming a decision of the Board of 
United States General Appraisers (G. A. 5,944 ; T. D. 26,091). (5urie, Smith & 
Maxwell (W. Wicltham Smith, of counsel), for importer. D. Frank Lloyd. 
Asst. U. S. Atty. Before LACOMBE, TOWNSEND, and COXE, Circuit 
Judges. 

PER CURIAM. Decision affirmed. 



AMERICAN NEWS CO. V. UNITED STATES. (Circuit Court of Appeals, 
Second Circuit. November 16, 1906.) No. 77 (3,962). Appeal from the Circuit 
Court of the United States for the Southern District of New York. For de- 
cision below, see (C. O.) 142 Fed. 786, affirming a decision of the Board of 
United States General Appraisers (G. A. 5,952; T. D. 26,099). Comstock & 
Washburn (Albert H. Washburn, of counsel), for Importer. J. Osgood Nichols, 
Asst. U. S. Atty. Before WALLACE, LACOMBE, and COXE, Circuit Judges. 

PER CURIAM. Decision affirmed In open court 



AUSTIN BALDWIN ft CO. v. UNITED STATES. (Circuit Court of Ap- 
peals, Second Circuit December 20, 1906.) No. 89 (4,013). Appeal from the 
Circuit Court of the United States for the Southern District of New York. 
For decision below, see (C C.) 144 Fed. 702, affirming a decision of the Board 
of United States General Appraisers (G. A. 6,026; T. D. 26,334). Walden ft 
Webster (Henry J. Webster, of counsel), for Importers. D. Frank Lloyd, 
Asst. U. S. Atty. Before LACOMBE, TOWNSEND, and COXE, Circuit Judges. 

PER CURIAM. Decision affirmed. 



A. WIMPFHBIMER ft CO. T, UNITED STATES. (Circuit Court of Ap- 
peals, Second Circuit December 4, 1906.) No. 60 (3,006). Appeal from the 
Circuit Court of the United States for the Southern District of New York. 
For decision below, see (C. C.) 142 Fed. 849, affirming a decision of the Board 
of United States General Appraisers (G. A. 4,542 ; T. D. 21,569). Curie, Smith 
& Maxwell (W. Wickham Smith, of counsel), for Importers. D. Frank 
Lloyd. Asst U. S. Atty. Before WALLACE, LACOMBE, and TOWNSEND, 
Circuit Judges. 

PER CURIAM. We agrep with the conclusion reached by the Board of Gen- 
eral Appraisers and by the Circuit Court The decision of the Circuit Court 
is therefore affirmed. 



FRAME & CO. T. UNITED STATES. (Circuit CJourt of Appeals, Second 
Circuit December 20, 1906.) No. 88 (4,034). Appeal from the Circuit Court 
of the United States for the Southern District of New York. For decision be- 
low, see (C. C.) 143 Fed. 692, affirming a decision of the Board of United 
States General Appraisers (G. A. 6,045; T. D. 26,374). Walden & Webster 
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(Henry J. Webster, of counsel), for Importers. D. Frank TAcsyd, Asst U* & 
Atty. Before WALLACE, LAGOMBB, and TOWNSEND, Circuit Judgea 
PER CURIAM. Decision affirmed. 



FRANK ▼. UNITED STATES. . (Gircnlt Conrt of Appeals, Second Glrcolt 
December 20, 1906.) No. 81 (8J54). Appeal from the Circuit Court of the 
United States for the Southern District of New York. For decision below, 
see (C. C.) 143 Fed. 702, afilrmlng a decision of the Board of United States 
General Appraisers (G. A. 5,854; T. D. 25,779). Curie, Smith & Maxwell 
(W. Wlckham Smith, of counsel), for Importer. D. Frank Lloyd, Asst U. S. 
Atty. Before WALLACE, LApOMBE, and TOWNSEND, Circuit Judges. 

PER CURIAM. Affirmed on opinions of Board of General Appraisers and 
Circuit Court 



JUNG YUEN V. UNITED STATES. (Circuit Court of Appeals, Sixth Cir- 
cult. October 18, 1906.) No. 4,534. Appeal from the District Court of the 
United States for the Northern District of Ohio. F. R. Marrin, for appel- 
lant. John J. Sullivan, for the United States. 

PER CURIAM. In this cause only a question of fact is controverted, which 
is whether this appellant was a "laborer" before the passage of the acts of 
1892 and 1893 relating to the deportation of Chinese persons illegally in this 
country, within the intent and meaning of those acts. Differing from the 
conclusion of the district judge, we think it sufficiently proven that he was a 
resident of the United States before that time and was not then a "laborer." 
The order of deportation is reversed, with directions to discharge the re- 
spondent, who is the appellant here. 



ISLER ft GUYE v. UNITED STATES. (Circuit Court 8. D. New York. 
July 11, 1906.) No. 4,134. On Application for Review of a Decision of the 
Board of United States General Appraisers. Walden & Webster (Howard 
T. Walden, of counsel), for importers. D. Frank Lloyd, Asst U. S. Atty. 

WHEELB2R, District Judge. These braids of chip and silk were in part 
assessed as silk chief value, as shown by the decision of the Board. The tes- 
timony taken in this court shows &9 to those goods chip chief value* and that 
the assessment as to them is erroneous. Decision reversed. 
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